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—S. 14-A — Eviction petition under 
— Necessary condition — Landlord 


need not be in occupation of Govern- 
ment residential accommodation at the 
time of instituting eviction petition 
(Mar) 68 
~—S, 15 — See Ibid, S, 14 (1) (a) 
(Dec) 305 A 
o——S, 15 (1) — Order under — Open 
to question in appeal against final order 
of eviction 
(Nov) 291 B 
—S, 15 (2) — See Ibid, 5. 25-B 
(Sep) 237 
——S, 15 (7) — See Ibid, S. 14 (1) (a) 
; (Dec) 305 B 
—S, 25-B — Bona fide requirement 
— Need for larger accommodation on 
ground of strained relations between 
family members is justified 


(May) 142 

-—S. 25-B — Application for leave to 
defend Affidavit in short form — 
Not alone sufficient to non-suit tenant 
(Aug) 209 A 

——Ss. 25-B, 36 and 37 — Delhi Rent 
Control Rules (1959), R. 23 — Suit for 
eviction — Tenants failure fo apply 
for leave to contest suit within pre- 
scribed period of 15 days from service 
of summons — Delay can be condon- 
ed in view of R. 23 in exercise of in~ 
herent jurisdiction (Aug) 216 
——Ss. 25-B, 14 (1), Proviso, cl. (ej, 15 
(2) — Proceedings for eviction by 
landlord under Section 14 (1), Proviso 
cl, (e) read with S, 25-B pending —~ 
(Sep) 237 

——S. 25-B (5) — Application for 
leave to defend — Duty of Rent Con~ 
troller — Defence plausible — Leave 
should be granted 


(Aug) 209 B ~ 
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Houses & Rents — Delhi Rent Control 
Act (contd.) 
——S. 25-B (5) — Question as to who 
are dependent members and if ths 
existing accommodation was sufficient 
for the landlady — Questions could nct 
be decided without trial — Leave to 
tenant could not be refused 
(Aug) 209 C 
36 — See Ibid, S. 25-B 
(Aug) 216 
37 — See Ibid, S, 25-B 
(Aug) 216 
——S, 39 — See Ibid, S. 14 (1) (d) 
(Apr) 110 
—Delhi Rent Control Rules (1959), 
R. 23 — See Houses and Rents 
Delhi Rent Control Act (1958), Section 
25-B (Aug) 216 





Judgment — See Letters Patent (Pun- 
jab), Cl. 10 
Land Acquisition — Market value 
See Land Acquisition Act, S, 23 
Land Acquisition Act (1 of 1894), S. 4 
— See Urban Land (Ceiling and Regu- 
lation) Act (1976), S, 2 (q) © 

(Apr) 106 A 
—S. 16 — Constitutional validity — 


— 


Section is not ultra vires Art, 19 (1) 
(f) (Mar) 73 3 
——S, 18 — Reference for enhance- 


ment of compensation for “the entire 
land acquired” — Amendment sought 
for correction of Khasra number and 
its measurement — Nature of claim 
not affected thereby — Such amend- 
ment cannot be refused (Aug) 1¢7 
——Ss, 23 and 24 Fifthly — Acquisi- 
tion of land — Market value — Land 
acquired contiguous to industrial estate 
— Factor can be taken into considera- 


tion (Sep) 240 
—S, 24 Fifthly — See Ibid, S. 23 
(Sep) 240 
——5, 48 — Withdrawal from acquisi- 
tion — Cannot be implied or presum- 


ed — Claimant must prove it by clear 
and cogent facts 
(Mar) 73 A 
Letters Patent (Punjab), CL X — 
Order of single Judge condoning deley 
in filing appeal is not a ‘judgment’? — 
Appeal against order not maintainable 
. (Nov) 298 
Limitation Act (9 of 1908), Sch. 1, Art. 
181 — See Administration of Evacuee 
Property Act (1950), S. 17 (Jul) 133 
Limitation Act (36 of 1963), 5.5 — 
- See also i 
(1) Arbitration Act (1940), S. 17 


(May) 140 





- pronouncement of decision 


8 Subject Index, A. I, R. 1980 Delhi 


Limitation Act (1963) (contd.) 
(2) Houses and Rents — Delhi Rent 
Control Act (1958), S, 25-B 
{Aug) 216 
——S. 5 and Article 137 — Arbitration 
Act (1940), Section 20 — Applicability 
of Article 187 to application under 
Section 20 realised by plaintiff only on 
by High 
Court — Sufficient cause for condona- 
tion of delay beyond period of limita- 
tion prescribed by Article 137 
(Feb] 45 A 
——Art. 187 — See also 
(1) Ibid, S. 5 (Feb) 45 A 


(2) Arbitration Act (1940), S. 20 
(Jan) 25 A 
—Art, 137 — ‘Arbitration Act (1940), 
Sec, 20 — Application under Sec. 20 
of Arbitration Act — Art. 137 applies 
and period of limitation is three years 
from the time right to apply accrues 
(July 185 B 
Market Value == See Land Acquisition 
Act, S, 23 
Motor Vehicles Act (4 of 1939), S, 51 
—— See Ibid, S. 63 (7), (11-A) 
(May) 122 
——Ss, 63 (7) and (11-A), 51 — Grant 
of “All India Tourist Permit” — Reser- 
vation for Scheduled Castes ete, 
. Not warranted by statute (May) 122 


— 


-——S, 110-CC — Power of Tribunal’ 


to award interest — Nature and ex- 

tent of (Sep] 236 
MUNICIPALITIES 

~—Delhi Municipal Corporation Act (66 

of 1957), S. 345 — See Ibid, S. 468 (2), 


Proviso (Oct) 262 A 
—S, 346 — See Ibid, S. 468 (2), 
Proviso (Oct) 262 A 


-~—S. 468 (1) — Deviation from sanc- 


tioned plan — Compounding of by 
corporation —- Owner asked to pay 
certain amount is neither penalty nor 
fine (Oct) 262 B 


—~—Ss, 468 (2) Proviso, 345 and 346— 
_ Permission to occupy constructed build~ 
ing — Notice- under S. 346 — Com- 
missioner pointing out defects in reply 
— Permission cannot be deemed to 
have been granted under Proviso te 
' Section 468 (2) (Oct) 262 A 
-Punjab Municipal Act (3 of 1911), 
S. 3 (1) (b) — ‘Gross rent’ — Misuser 
charges though provided in lease can- 
not be included in normal concept of 
rent embodied in expression ‘gross rent’ 
(Jan) 12 


M 





Partition Act (4 of 1893), S. 3 `U) — 
Partition suit — Party seeking sale of 
its share — Court directing sale by 
public auction — Auction held but sale 
yet to be confirmed — Application for 
purchase of property by co-sharer — 
Not maintainable, AIR 1979 Bom 41, 
Dissented from (Feb) 59 
Passing off action — See Torts 
Patent — Assignment — Effective date 
— See Patents Act, S. 68 


Patent rights — Infringement of — See 
C. P. C, O., 39, R. 1 
Patents Act (39 of 1970), S, 68 — 
Assignment ofa patent in writing 
registered under S. 68 is effective from 
the date of the document (May) 132 A 
—-S, 108 — See Civil P, C, (1908), 
O. 39, R. 1 (May) 132 B 
Post Office Rules (1933), R. 62 — See 
Houses and Rents — Delhi Rent Con- 
trol Act (1958), S, 14 (1) (d) {Apr) 110 
R. 63 — See Houses and Rents — 
Delhi Rent Control Act (59 of 1958), 
S. 14 (1) (d) (Apr) 410 
——R. 64 — See Houses and Rents — 
Delhi Rent Control Act (59 of 1958), 
S. 14 (1) (dy (Apr) 110 
Precedents — Single Judge of High 
Courts is bound by judgments of Divi- 
sion Benches (Jan) 1 B 
Prevention of Food Adulteration Act 
{37 of 1954), S. 2 — See Ibid, S. 10 
(Aug) 224 A (FB) 





—sS. 7 — 


(1) Ibid, S. 10 (Aug) 224 A (FB) 
(2) Ibid, S. 10 (Aug) 224 B (FB) 
(3) Prevention of Food Adulteration 


Rules App. B, Item 
A 18.01 (Aug) -224 C (FB) 
~—Ss, 10, 7, 2 {as stood prior to 1976 
~- Amendment) -~ Food Inspector 
Power to take sample — Atta meant 
for preparation of chapaties — Food 
Inspector entitled under S, 10 (1) (a) 
to take its sample (Aug) 224 A (FB) 
>+—Ss, 10, 7, 16 (prior to 1976 Amend- 
ment) — Food Inspector — Power to 
take sample — Person selling article 
offood or using itin preparation ofan- 
other food article — Food Inspector 
can take sample — 1977 Cri LJ 1807 
(Bom) and 1977 Cri LJ 1525 (Guj), 
Dissented from (Aug) 224 B (FB) 
-—-S. 10 (2) (as amended by Act 34 
of 1976) — Scope — Amendment is 
in nature of clarificatory piece of 
legislation (Aug) 224 D (FB) 
—S, 16 — See Ibid, S. 10 
(Aug) 224 B (FB) 


(1955), 


— 


2, EE aml chai 





‘Prevention of Food Adulteration Rules 
(1855), App. B, Item A 18.01 — Aatta 
{Wheat flour) — Purity — Minimum 
standard — Insect infestation not con- 
‘templated — Sample containing weevils 
— Aatta is adulterated i 
(Aug) 224 C (FB) 
“Prime Minister — When may not seek 
vote of confidence — See Constitution 
-of India, Art. 75 
Probate — See Succession Act, S. 276 
Prohibition policy — Enforcement by 
administration action — See Constitu- 
tion of India, Art. 47 
Punjab Excise Act (1 of 1914), S, 58 
-— Delhi Liquor Licence Rules (1976), 
R. 13 — Licence — Renewal of — Duty 
of Licensing Authority to follow prohi- 
bition policy (Feb) 33 D 
Punjab Municipal Act (3 of 1911) 
See under Municipalities, 
‘Quo warranto — Central Cabinet 
‘Minister against — See Constitution of 
India, Art. 102 
Specific performance of 
See Contract Act, S. 55 
Specific Relief Act (47 of 1963), S. 16 
— See Contract Act (1872), S. 55 
f (Jul) 188 A 
——S, 22 — Breach of contract by 
vendee — Forfeiture of earnest money 
-— Earnest money should not be allow- 
ed to be forfeited where vendor has 
mot suffered loss but gained on account 
of frustration of contract (Jul) 188 B 
——S. 34 — Suit for declaration fram- 
ed in such a way as to avoid payment 
‘of proper court-fee — Claim for de- 
claration ‘not opposed by defendant — 
Declaration if can be granted — Dis- 
‘cretion of Court (Apr) 103 B 
Stamp Act (2 of 1899) 
See under Stamp Duty. 
STAMP DUTY 
-—Stamp Act (2 of 1899), S. 5 — See 
Ibid, Sch, 1-A, Art. 35 (C) 
(Sep) 249 (SB) 
——Sch, 1-A, Arts, 35 (c) and 57 and 
S. 5 — Amount of security/deposit/ad- 
vance — Chargeability of duty. AIR 
1943 Mad 643 and AIR 1961 Mad 210 
(FB), Dissented from (Sep) 249 (SB) 
—Sch. 1-A, Art. 57 — See Ibid, Sch. 
1-A, Art, 35 (c) (Sep) 249 (SB) 


State Financial Corporations Act (63 of 
(1851), S. 31 — See Delhi High Court 
Act (1966), S. 5 (Feb) 48 
——S. 32 — See Delhi High Court 
Ach (1966), S. 5 (Feb) 48 
4980 (Delhi) Indexes! A @ nnd 


contract — 
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Sucession Act (39 of 1925), S, 272 —~ 
See Ibid, S, 276 (Feb) 57 B 
——S. 276 — See also Ibid, S. 289 
(Feb) 5T A 
——Ss, 276, 289, 273 and Sch VI — 
Grant of probate — Affidavit cf valua- 
tion of property should not form part 


of probate (Feb) 59 B 
——S. 289 — See also Ibid, S. 276 
(Feb) 57 B 


———Ss, 289, 276 and Sch. VI — Grant 
of probate — Schedule of property 
should not be part of probate 
(Feb) 57 A 
——Sch. VI — See 
(1) Ibid, S. 276 (Feb) 57 B 
(2) Ibid. S. 289 (Feb) 5T A 


Telegraph Act (13 of 1885), S, 10 — 


See Ibid, S. 16 (Jun) 157 
——S. 11 — See Ibid, S, 16 (Jun) 157 
--——Ss. 16, 10, 11, 17 and 19-A — 


Exercise of power under Section 10 — 


Procedure under Section 16 is nota 
condition precedent, AIR 1975 All 221, 
Diss. (Jun) 157 
——S. 17 — See Ibid, S. 16 (Jun) 157 


~—-S. 19-A — See Ibid, S. 16 
(Jun) 157 
Torts — Contributory negligence — 
Burden of proof — Discharge of onus 
(Mar) 92 €C 
—Negligence — Accident at Railway 
Level Crossing — Truck colliding with 
goods train — Negligence of Railway 
servants — Liability for damages 


(Mar) 92 A 
—Negligence — Action for — Contri- 
butory negligence of plaintiff — Issue 


as to if can be raised by defendant 
under general issue of negligence 
(Mar) 92 B 
~—Passing off action — Essentials — Yt 
is complimentary to trade mark Law 
i (Sep) 254 A 
Tourist Permit — See M. V. Act, Sec- 
tion 63 (7) 
Trade and Merchandise Marks Act (43 
of 1958), S. 2 (1) (f) — See Ibid, Sec- 
tion 11 (a) and (e) (May) 125 B 
——S. 9 (4) and (5) — Registration in 
Part 'B’ of register — Words capable 
of distinguishing goods of applicant 
from those of other manufac-urers — 
They are entitled for registration 
(Jul) 180 
—-S. 11 — Proposed mark not Ħkely 
to deceive or cause confusion — Onus 
of proof lies on applicant (May) 125A 
~——Ss. 11 (a) and (e) 2 (O) (— 
Whether brand name ‘Highland Chief 
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Trade & Merchandise Marks Act (contd.) 
used in relation to product described as 
‘Malted Whisky’ along with device of 
Scottish gentleman likely to deceive or 
cause confusion in respect of Scotch 


Whisky (May) 125 B 
—S. 29 — See Torts — Passing off 
action (Sep) 254 A 
—S. 48 (2) — Use of trade mark by 
unregistered user — Is of no avail to 
proprietor for purpose of Section 46 
(Nov) 299 


———S. 49 (3) — See also Constitution 
of India, Art, 226 {Augi 200 B 
—S. 49 (3) — Trade and Merchan- 
dise Marks Rules (1959), R, 86 — Ap- 
plication for registration as registered 
user of trade mark (Aug) 200 A 
——S. 49 (3) — Application for regis- 
tration as registered user of trade 
mark — Reasons for rejection of appli~ 
eation whether relevant and germane 
fo S. 49 (3) (Aug) 200 C 
——S. 106 — See also Torts — Pass- 
ing off action (Sep) 254 A 
——S. 106 — Accounts of profits — 
Plaintiffs having registered trade mark 
for clocks, watches, time piecer 

(Sep) 254 B 
——S. 109 — Exercise of discretionary 
power by — Registration in matter of 
allowing registration — Interference by 
High Court under Sec, 109 

(May) 125 C 


Trade and Merchandise Marks Rules 
(1959), R. 86 — See Trade and Mer- 
chandise Marks Act (1958), S, 49 (3) 
(Augy 200 A 
Trade Mark — Passing off action — 
See Torts 
Transfer of Property Act (4 of 1882), 
S. 105 — See Municipalities — Punjab 
Municipal Act (3 of 1911), S. 3 (1) b) 
(Jan) 12 
—Ss. 106, 107 — Unregistered lease 
for manufacturing purpose — Cannot be 
deemed to be yearly lease for the pur- 


e 
Transfer of Property Act (contd.) 
pose of notice terminating lease, im 
view of Section 107. AIR 1959 Cal 181; 
AIR 1965 All 187; ATR 1963 Cal 198; 
AIR 1969 Assam and Naga 134; AIR 
1960 Pat 344 (FB); AIR 1979 All 32; 
1969 Ren CR 485 (Punj) and AIR 1974 
All 424, Dissented from (Jan) 7 
——S. 107 — See Ibid, S. 106 (Jan) 7 
Urban Land (Ceiling and Regulation)» 
Act (33 of 1976), S. 2 (q) (i) — Con- 
struction of buildings ‘is not permit- 


sible’ means not permissible at the 
time the land is sought to be dealt 
with (Apr) 106 E 


——S. 2 (q) (i) — Land notified for 
acquisition under the Land Acquisitiom 
Act was held to be one on which con- 
struction of buidings was not permit- 
ted (Apr) 106 D 
——S. 4 (9) — Built-up holding can- 
not be added to land which is not 
‘vacant land’ (Apr) 106 C 
——Ss. 26 and 27 — Permission to 
sell urban land sought — Refusal with- 


out exercise of option to purchase, 
illegal (Apr) 106 A. 
——S, 27 — See Ibid, S, 26 

(Apr) 106 A 


Vote of confidence — Prime Minister 
when may not seek — See Constitu- 
tion of India, Art, 75 
Words and Phrases — ‘Accrue’ — 
Meaning of — See Houses and Rents 
— Delhi Rent Control Act (1958), Sec- 
tion 14-A (Mar) 6& 
—Immediate Possession — Connotatiorm 
of — See Houses and Rents — Delhi 
Rent Control Act (1958), S. 14-A 
(Mar) 68 
—"Residence” — See Houses ang Rents 
— Delhi Rent Control Act (59 of 
1958), S. 14 (1) (d) (Apr) 110 
—Suit — See Delhi High Court Act 
(1966), S. 5 - (Feb) 48 
Writ — Quo warranto against Central 
Cabinet Minister — See Constitution of 
India, Art. 102 





LIST OF CASES OVERRULED, 


ETC. IN AIR 1988 
Diss.: Dissented from in; Over.: 


(1965) 1 Delhi L, T, 362 — Over. AIR 
1980 SC 873 C @un) 

1969 Rent CJ 657 (Delhi) — Revers. 
AIR 1980 SC 1655 A, B (Oct) 

AIR 1970 Delhi 82 — Revers. AIR 1980 
Delhi 183 (Jul). 

1872 FAC 640 (Delhi) — Revers, AIR 
1980 SC 360 A (Mar}. 





Overruled in; Revers.: 


REVERSED AND DISSENTED FROM. 
DELHI 


Reversed in 


1973 Cri LJ 433 (Pt. A) : ILR (1972) 2 
Delhi 681 — Over. AIR 1980 SC 
360 A (Mar). 


1973 Cri LJ 1859 (Delhi) — Revers. AIR 
1980 SC 174 A (Feb) 


ILR (1973) 1 Delhi 363 (FB) — Partly 
Revers. AIR 1980 SC 541 (Apr). 


2 lll nl E A ——Ė 








List of Cases Overruled, Reversed 


AIR 1974 Delhi 136 (Pt, A) — Diss. 
AIR 1980 Andh Pra 290 (Nov). 
AIR 1976 Delhi 195 (Pt, A) — Revers. 
AIR 1980 Delhi 266 (Oct), 
1976 A.C. J. 407 (Delhi) — Diss, 
1980 Him Pra 16G (May), 
1976 Ren. C. J. 582 (Delhi) — Over. 
AIR 1980 SC 193 B (Feb). 

1976 Ren. C. R. 220 (Delhi) — Over. 
AIR 1980 Delhi 1 (Jan), 

(1977) C. W. No. 616 of 1976, D/- 20-12- 

1977 (Delhi) — Revers. AIR 1980 
SC 1858 B (Nov). 

AIR 1977 Delhi 178 — Diss. AIR 1980 
Mad 294 (Nov). 

(1978) C. R. No, 689 of 1978, D/- 17-10- 
1978 (Delhi) — Revers, AIR 1980 
SC 1664 `A, B (Oct). 


AIR 


etc. in AIR 1980 Delhi (concld.) ll 


(1978) Rajdhani LR (Notes) 80 — Over, 
AIR 1980 Delhi 171 (Jun), 

(1978) 1 Rent LR 115 (Delhi) — Over. 
AIR 1980 Delhi 165 (Jun). 

(1978) 1 Rent LR 702 (Delhi) — Over. 
AIR 1980 Delhi 165 (Jun), 

(1979) Cri. Misc. No. 13 of 1979, D/- 
23-8-1979 (Delhi) — Revers. AIR 
1980 SC 258 A (Feb}. 

(1979) Suit No. 341 of 1979, D/-23-8- 
1979 (Delhi) — Revers, AIR 1980 
Delhi 311 A (Dec). 

AIR 1979 Delhi 7 — Not F, in view of 
AIR 1977 Delhi 226, AIR 1980 
Delhi 97 (Apr). 

AIR 1979 NOC 168 (Delhi (pt. A held 
mot good law in view of AIR 1971 
Sc 696 & AIR 1975 SC 230. AIR 
1980 Delhi 169 (Jun). 
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AIR 1988 Delhi 
AIR Delhi = Other Journals 


AIR Other Journals | AIR Other Journals 
2 1979 Rajdhani LR | 88con (1979) 2 Ren 
45 O R 
(1979) 2 Rent LR | 43 “sé 
809 ae 
(1978) 2 Ren OR 48 aa 
828 | 57 1980 Rajdhani 
7 (1979) 2 Rea CR LR 
1 59 1980 Rajdheni 
(1978) 2 Rent L 7 L R 247 


(1979) 2 Ren O et 63 (1979) 2 Ren 
499 CRI 

1979 Rajdhani LR 
547, 

ILR (1980) 1 Delhi 11 


1079) 8 335 | 73 ya 
18 (1978) 2 Rent | as- IUA (1979) 2 


8 
(1980) 1 Bent 
L R 120 


ote 


82 Pun R R (D) 96 Delhi 742 

16 1980 Rejdhani 92 1980 AO J 172 

LR 1980 T A 6 824 

9. as (1980) ea TD) 
R (D) 37 

25 (1980) ER) ea |97 1980 Rajähani 
97 L R 410 


99 82 Pun LR (D) 109 
” 38 IER (1878) 2 ( 


103 8% Pun LR (D) 124 
Delhi 45 |106 1980 Rajdhani 

39 (1978) 2 Rent LR 402 
L 110 1980 Rajdhani 
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(1979) 81 Pun 
LR (D)i 
(1979) 1 Ren 
c 
ILR (1978) 2 


Delhi 801 
(1979) 1 Ren 
G J 628 


R 
(1980) 1 Ren 


Cc 
IDR (1980) 1 
Delhi 165 


82 Pun L R (D) 97 
122 wed 


AIR Other Journals | AIR Other Journals 
126 Sa 169 Pa 
132 ee 171 1980 Rajdhani 
137 see L R88? 
140 WA (1880) 8 Ren CR 59 
142 (1980) 1 Rent 174 50 Com Cas 769 
LB 688 |180 1980 Rajdhani 
1980 Rejdhani L R 514 
L R457 |183 1980 Rsjdhani 
82 Pun DR (D) 114 L R596 
(1980) 1 Ben 185 
CR706 |188 ILR (1970), 2 
145 (1930) 1 Ben Delhi 639 
3514 [197 1980 Rajdhani 
(1988) 1 Ren LR 
a 200 IDR (1980) 1. 
(1988) 2 Rent Delhi 488 
LB? 209 (1989) 2 Rent 
1980 Rajdhani LR, 
LB219 |213 1980 Rajdhani 
ILR (1980) 1 L B 280 
. Dahi 385 1980 Mai L R 193 
147 1930 Marriage 
154 1980 Mindu LR 634 
157 1980 Rajdhani ILE (1880) 1 me 
62 1980R idh eh Dolhi 861 
. Reog |215 (199) 2 Ront 


R 
(1980) 82 Pun 


L R138 D) 1979 Rajdhani 
65 1980 Rajdhani LR 438 
R 218 1880 Rajdhani 
(1380) 1 Ren LB 1386 
C J 488 (1980) 1 Ren CJ 500 
(1980) 1 Ren (198@) 2 Rent 
L R101 


€ R58 
(1980) 2 Rent 224FB (1986) 1 FAG 472 
LR&8 [236 ae 


ILR (4979) 4 
Delhi 


ILR AIR 
1F 8 1980 Delhi 249 


ar 


ILR (1919) 2 
Delhi: ` 


ILR’ AIR 

481 1980 Delhi 254 
589 ” » 188 
730 1979 » a 
J42 1980 » 88 


ILR (4980) 4 
Delhi . 


ILR 
155 1980 Delhi 110 
295 " » 7 


— 


4980 ACI 


AoT AIR 
1 1980 HP 16 
1879 Goa 17 
87 » Ail 287 
1979 NC 1848 
6 os n1686 
1980 Kans 25 
9 » SC 84 
1979 Delhi 158 
1980 Mad 210 
1979 Cal 190 
140 » Ali 200 
1980 Delhi 92 
178 » Gaj 46 
194 n 44 
1879 NOO 157 
(80) 

1980 AP 148 
198 » Mad 845 
1979 All 828 


AIR: 


Other Journals (concldJ 


42 All India Reporter = 
‘AIB Other Journals {AIR Other Journals AIR Other Journals | AIR 
247 (1980) 1 Ren OJ 701) 249SB ILR (1979) 1 Q76FB 1080 Marriage 805 
1980 Rajdhani Delhi 1 L 4 255 
L R360 {254 ILB (1970)2_ 277 sid 
ILE (1080) 1 Delhi 481 |288 1980 Rejdhani 
Deli 857 | 282 ren L B07 
288 i 265 pa 291 1980 Rejdhani 
8140 19280 Rajdhani 286 dss p L R 249 
LR 270 19880 Rajdhani 2908 oe 811 
244 sis LR10 {208 sie 316 
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Other Journals 
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(1980) 2 Rent 
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356 1979 Raj a B14 » 180 u » 8C 214 
860 1980 » 78 ‘ : | 597 » » 988/441FB » NOG 69 
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RajdhaniLR AIB 493 » Dolhi 165 
4979 EL T(J) |439 1980 Delhi 215 | (4979) 2 Ren ©J|500 » » 218 
HLT(J) AIR |533 ”» BO 1218 roan 1614 » o» 146 
) oo RenGy _—- AIR | 540 » Sikkim 18 
651 1980 Kerle 108 B85 1980 NOC . 583 1979 Gal 832 
oe (Raj) | 597FB 1980 P&H140 
4980 Rajdhani 49» P&H 819 ¢1aFB we ip i61 
1980 E L T (3) LR 518 » Bom 341|679 1979 Oal 867 
ELT(J) AIR | Rajdhani LR AIR | 580 » NOO 104]686 1980 Sc 590 
88FB 1980 Cal 188 | 10 1980 Delhi 270 (Gos) | 689 »  » -872 
89 1976 » 38ļf 19 1979 BO 1455 ` 897 » m 1064 
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174 1978 NOC 159 | 25 ”  » 1719 
(AP) | 54 1920 » 641 | (4980) 4 Ren CJ — 
295 1989 SC 346] 74 ” » 161] pags AIR 
348 » 1927] 98 © Delhi 240 sanani 1 (4980) 3 Ren OF 
383» » 1562];l1lL ”» >» 18| 721079 Rajdhani 1 
136 n ” 916 79 » Bom 291!Ren OF ATR 
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979 Mat 215 ”»” .» 165 7 Pat) 
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PRAKASH NARAIN AND 
S. B. WAD, JJ. 
Hem Chand Baid, Appellant v, 
Prem Wati Parekh, Respondent, 
S.A.O. No. 138 of 1976, D/- 8-8-1979* 
(A) Delhi Rent Control Act (59 of 1958), 
$. 14 (1) Proviso, Cl. (h) —- Tenant losing 
protection of Act by committing default 
contemplated by cl. (h) — Protection is 
not revived subsequently in any situation. 
1976 Ren CR 220 (Delhi), Overruled. 


Once a default is committed by a 
tenant as cantemplated by cl. (h) by 
building his own house or acquiring al- 
ternative accommodation, he ceases to 
enjoy the protection of law permanently 
and at no point of time and under no 
circumstances, the protection of law is 
revived. Consequently, the default need 
not be continuing when the landlord ter- 
minates the tenancy on the basis of the 
default ın question. 1976 Ren CR 220 
(Delhi) Overruled; AIR 1975 SC 2156 
Explained. (Para 11) 


It is clear that where there is shortage 
of accommodation, landlord’s general 
right to terminate tenancy according to 
his will, has tc be restricted. Such re- 
strictions and impediments are imposed 
on a landlord by the Delhi Rent Control 
Act on the assumption that it is impossi- 
ble for the tenant to leave the present 
accommodation to secure another accom- 
modation. Th2se assumptions of non- 
availability of alternative accommodation 
are wiped out once the tenant builds his 
own house or acquires other accommoda- 


Smt. 


®From order of J. D. Jain, Rent Control 
Tribunal, Delhi, D/- 1-9-1976). 
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tion. Such a tenanf is in no need of the 
protection of iaw against his eviction be- 
cause, he has voluntarily left the original 
accommodation and has acquired another 
accommodation. Once it is found that a 
tenant does not-need any protection of 
law, there is no rationale left in continu- 
ing an impediment in the way of the 
landlord to evict the tenant. In this set- 
ting the word ‘has’ in cl. (hi to the 
proviso to S. 14 (1) imports concluded de- 
fault and not a continuing default. 
(Para 11) 
Where the landlord applied to she 
Slum Clearance Authority for permis- 
sion to evict the tenant within a month 
of his acquiring new accommodation and 
terminated the tenancy on his reshifting 
to the demised premises during the pen- 
dency of application and filed suit for 
eviction on grant of permission by the 
Slum Clearance Authority, the landlord 
must be deemed to have expeditiously 
taken legal steps in the matter of seek- 
ing eviction of the tenant. (Para 18) 
(B) Precedents — Single Judge of High 
Court is bound by judgments of Division 
Benches. (Para 5) 


Cases Referred : Chronological paras 
(1976) 1 SCR 535: AIR 1975 SC 2156 


2, 12, 13 
1976 Ren CR 220 (Delhi) 2, 4, 13, 16, 17 
ILR (1975) 2 Delhi 215 4, 5, 6, 9 
1971 Delhi LT 59 4 


ILR (1970) 1 Delhi 748 : AIR 1971 Delhi 
98 2, 4, 5, 6, 7, 9, 11, 12, 13 
(1969) 3 SCR 989: AIR 1969 SC 1291 
7, 12, 13 
(1968) 1 SCR 455 : AIR 1968 SC 372 6 
AIR 1965 SC 1767 - 5 
S. P. Pandey, for Appellant; Madan 
Bhatia, for Respondent. 
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S. B. WAD, J.:— This second appeal 
filed by the tenant-appellant raises the 
question of interpretation of cl. (h) of 
proviso to sub-s. (1) of S. 14 of the Delhi 
Rent Control Act, 59 of 1958. The order 
of eviction was passed against the tenant 
under the said clause. Clause (h) which 
affords ground of eviction to a landlord 
reads as follows: 


“that the tenant has whether before or 
after commencement of this Act, built, 
acquired vacant possession of, or been 
allotted, a residence;” : 

2. Admittedly the appellant-tenant had 
acquired possession of new premises at 
Y-42 Hauz Khas, New Delhi on May 18, 
1967 and reverted to the suit premises in 
October 1967 before the notice of termi- 
nation of tenancy was given by the land- 
lord. The learned single Judge (B. C, 
Misra J.) faced some difficulty in recon= 
ciling certain decisions of this Court and 
Supreme Court. The learned single Judge 
has, therefore, set out the following 
questions of law for our decision: 

“The question of law that needs to be 
decided in this appeal is whether in view 
of the Supreme Court decisions in Gajanan 
Dattatraya v. Sherbanu Hosand Patel’s 
case (1976) 1 SCR 535, and Avadh Behari 
J. in Muni Lal's case (1976 Ren CR 220) 
(Delhi) and of the Division Bench of this 
court in Battoo Mal’s case (ILR (1970) 1 
Delhi 748), the cause of action to the 
landlord to obtain eviction on the ground 
mentioned in cl. (h) of the Act must exist 
and continue: 


a) on the date of the notice 

b) on the date of the institution of the 
petition 

c) during the pendency of and deci- 
sion of the petition; and . 

d) during the pendency of the pro- 
ceedings before the competent authority 
(slums) or 
if accrued any time prior to the institu- 
` tion of the petition, it renders the tenant 
liable to eviction irrespective of any 
considerations except the plea of waiver 
and estoppel, which are different con- 
cepts and which may or may not afford 
adequate defence to claim eviction in 
respect of old or fresh cause of action”. 

3. The learned single Judge has fur- 
ther referred for decision the question 
about the eviction of the appellant on the 
grounds mentioned in cl. (d) and cl. (e) 
of sub-s, (1) of S. 14. We find that the 
Rent Control Tribunal has rejected the 
landlord’s prayer for eviction on the 
grounds mentioned in cls. (d) and (e) of 
proviso to sub-s. (1) of S. 14 and no ap- 


x 
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peal is filed by the landlord-respondent 
against the said part of the judgment of 
the Tribunal. So far as the landlord is 
concerned, the matter stands concluded ` 
in regard to these two grounds and we, 
therefore, do not find- any need to decide 
the question of eviction on the said two 
grounds. 


4. The decision of the Division Bench 
in Battoo Mal’s case is a direct authority 
on the interpretation of cl. (h) of the 
proviso to S. 14 (1) of the Delhi Rent 
Control Act. The decision is a binding 
precedent for a single Judge and a Divi- 
sion Bench of this Court. The judgment 
in Battoo Mal’s case was pronounced by 
the D.B. on May 6, 1970. On July 20, 1970, 
Safeer J. pronounced the judgment in 
Ved Prakash v. S. H. Chuni Lal* wherein 
he took a view contrary .to the ratio of 
Battco Mal’s case which was not noticed 
by the learned single Judge. Had the 
Division Bench judgment been noticed 
the learned single Judge would not have 
held contrary to the Division Bench 
judgment as he was bound by the Divi- 
sion Bench judgment. Five years later, 
in Gian Singh v. Tarlok Singh’s case 
(LR (1975) 2 Delhi 215), Avadh Behari J. 
again took a view contrary to the Division 
Bench judgment in Battoo Mal’s case and 
agreeing with the view taken by Safeer 
J. in Ved Prakash case. From the read- 
ing of the judgment of learned single 
Judge in Gian Singh’s case we find that 
the learned single Judge has not noticed 
the ratio of the Division Bench judgment 
on interpretation of cl. (h) of the proviso 
to S. 14 (1). It appears that the learned 
single Judge thought that the only ratio 
of Battoo Mai’s case was that the land- 
lord’s delay in filing an eviction proceed- 
ing might defeat his claim to eject a 
tenant under the said cl. (h). In a subse~ 
quent decision rendered by Avadh 
Behari J. in Muni Lal’s case the learned 
single Judge reiterated his interpretation 
of the said cl. (h) of proviso to S. 14 (1) 
of the Act and further reiterated the 
correctness of his own judgment in Gian 
Singh’s case and judgment of Safeer J. 
in Ved Prakash’s case. As regards the Di- 
vision Bench judgment in Battoo Mal’s 
case learned single Judge observed that 
the law on interpretation of the said 


- cl. (h) of the proviso to S. 14 (1) was 


rendered ‘foggier’, by the decision of the 
D. B. 

5. With respect we hold that sitting 
as single Judges of this court the two 


*1971 Delhi LT 59. 
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learned Judges were bound by the deci- 
sion of the Division Bench in Battoo 
Mal’s case. We sincerely feel that we 
should forever remember the observa- 
tions of Gajendragadkar C. J. in Lala 
Shri Bhagwan v. Ram Chand, AIR 1965 
SC 1767 in a case where a Judge is in- 
clined to take a view different from a 
co-ordinate Bench. The learned Chief 
Justice observed: 

“It is hardly necessary ‘to emphasise 
that considerations of judicial propriety 
and decorum require that if a learned 
single Judge hearing a matter is inclined 
to take the view that the earlier decision 
of the High Court whether of a Division 
Bench or of a single Judge need to be 
reconsidered, he should not embark upon 
that enquiry sitting as a single Judge, 
but should refer the matter to a Divi- 
sion Bench, or in a proper case place the 
relevant papers before the Chief Justice 
to enable him to constitute a larger 
Bench to examine the question. That is 
the proper and traditional way to deal 
with such matters and it is founded on 
healthy principles of judicial decorum 
and propriety”. 


6. We find that the law that was set- 
tled as early as 1970 was to some extent 
de-stabilised, by the said decisions of 
the learned single Judges. A typical pro- 
blem of uncertainty and confusion creat- 
ed by the conflict of opinions (which 
could have been avoided by strict ad- 
herence to the principles of precedent) 
‘is illustrated by an observation of Avadh 
Behari J. in Gian Singh’s case. The Rent 
Control Tribunal in that case decided the 
matter (in our opinion rightly) relying 
upon the decision of the Division Bench 
in Battoo Mal’s case. The judgment was 
set aside in appeal by the learned single 
Judge. Judicial dissent is required to be 
expressed within judicial discipline A 
landmark decision on stare decisis is in 
Tribhuvandas Purshottamdas Thakur v. 
Rati Lal Motilal Patel (1968) 1 SCR 455. 
In that case the learned single Judge re- 
fused to follow a judgment of a Full 
Bench of the High Court on the, ground 
that such a practice was contrary to 
S. 136 of the Evidence Act and oath of 
office of a Judge of High Court. Repel- 
ling the said pleas and emphasising need 
for strict judicial discipline the Supreme 
Court observed: 

“The observations made by the learned 
Judge subvert the accepted notions about 
the force of precedents in our system of 
judicial administration. Precedents which 
enunciate rules of law form the founda- 
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tion of administration of justice under 
our system. It has been held time and 
again that a single Judge of a High Court 
is ordinarily bound to accept as correct 
judgments of Courts of co-ordinate juris- 
diction and of Division Benches and of 
the Full Benches of his Court and of this 
The reason of the rule which 
makes a precedent binding lies in the 
desire to secure uniformity and certainty 
in the law’. 


7. So much for a stare decisis. Let us 
now see how the question of interpreta- 
tion of cl. (h) of S. 14 (1) arose and waat 
is the correct ratio of Battoo Mal’s case. 
Decision ın Battoo Mal’s case was render- 
ed by the Division Bench of this court 
consisting of Hardy J. and Deshpande J 
(as they then were) on reference of three 
questions by Hardy J. for the decision of 
the Division Bench. Out of the three 
questions referred, question No. 3 relates 
to interpretation of cl. (h) and reads as 
follows: 


“Whether in order to entitle the land- 
lord to the benefit of cl. (h) of the proviso 
to S. 14 (1) of the Delhi Rent Control Act, 
1958, the vacant possession of residence 
acquired or built by a tenant or allotted 
to him may be any time after the crea- 
tion of tenancy regardless of whether the 
tenant is in possession of the same at the 
time of the institution of proceedings for 
his eviction by the landlord”. The Divi- 
sion Bench expressly rejected the conten- 
tion of the appellant therein that the 
words “has............ built/acquired vacant 
possession of” show that the tenant must 
have built or acquired vacant possession 
of a residence before the filing of the 
petition for ejectment and that this 
state of affairs must have continued till 
the date of the filing of the petition.” 
The Division Bench held: 


“Apart from the fact that the Legista- 
ture could not have intended that the 
right arisen in favour of the landlord 
could be so easily defeated at the sweet- 
will of the tenant, we are not at all con- 
vinced that the mere use of the word 
‘has’ can support the argument of the 
tenant as to the meaning of the proviso 
(h) to S. 14 (1) of the Delhi Rent Control 
Act, 1958 ...........ccccseeees ” The mere fact 
that the tenant has subsequently dis- 
posed of the residence does' not efface 
the fact that ne had once acquired it and 
thus gave a cause of action to che land- 
lord for filing a petition for eviction 
gaatsstvacesa¥eseeccsees It cannot be open to the 
wrong-doer himself to put the aggrieved 
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party out of court by subsequently chan- 
ging the situation unilaterally.” 

The counsel for the appellant-tenant 
before the Division Bench had relied 
upon an observation of the Supreme 
Court in Gappulal v. Dwarkadheeshji, 
(1969) 3 SCR 989 made in the context of 
S. 13 (1) (e) of Rajasthan Premises 
(Control & Eviction) Act, 1950. In that 
case the Supreme Court had observed 
that the present perfect tense ‘has’ con- 
templated a completed transaction even 


connected in someway with the present 
time. The Division Bench observed that 


the decision in Gappulal’s case was in the 
context of the special facts of the case 
and was no authority for the proposition 
that wherever the present perfect tense 
is used, the state of affairs so described 
must continue till the filing of the peti- 
tion for eviction. 


8. In the concluding para of the Divi- 
sion Bench judgment the bench observed 
that in the exceptional case, where a 
landlord files the eviction petition too 
long after the tenant obtains vacant pos- 
session of a residence for himself then 
the tenant may defend the eviction peti- 
tion. In other words the bench held that 
the landlord must diligently pursue his 
remedy of eviction once the default is 
committed by a tenant and his claim 
might get defeated if the court finds the 
claim too stale and belated. The D. B. 
expressly pointed out that the present 
was not such a case, 


9. Two propositions appear to be well 
settled by the Division Bench in Battoo 
Mal’s case. 


1) that once protection is lost by a 
tenant by his default, under cl. (h), it 
is lost for ever and cannot be revived at 
any voint of time or under any circum- 
stances; 


2) that the landlord’s right of eviction 
might get defeated by application of 
general principles of waiver or laches in 
exceptional cases. 

The first proposition is a direct authority 
on interpretation of cl. (h) of the proviso 
to S. 14 (1) of the Act. The second propo- 
sition is a reiteration of a general princi- 
ple of law, which the D. B. was careful 
in pointing out was of no application to 
the facts of Battoo’s Mal’s case. The 
learned single Judge in Gian Singh’s case 
held that Battoo Mal’s case was a deci- 
sion on the particular facts of that case. 
With respect we do not agree. A pure 
question of law regarding the interpreta- 
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tion of cì. (h) of the proviso to S. 14 (1) 
of the Act was referred by a learned sin- 
gle Judge for the decision of the Divi- 
sion Bench in that case and, the decision, 
therefore, is not restricted to the facts of 
that case. We also do not agree with the 
learned single Judge that the general 
principle of waiver or laches referred te 
in Battoo Mal’s case is the ‘“Quintes- 
sence” of Battoo Mal’s case. 


10. Sitting as Division Bench we are 
bound by the decision in Battoo Mal’s 
case, but in order to finally end this 
seeming controversy we are examining 
the provisions of cl. (h) of S. 14 (1) our- 
selves. The focal point of controversy in 
regard to interpretation of cl. (h) of pro- 
viso to sub-s. (1) of S. 14 js the inter- 
pretation of the word ‘has’ appearing in 
the said cl. (h). In specific terms the con- 
troversy is whether the word ‘has’ im- 
ports a concept of continuing default by 
the tenant till some legal step is taken 
by the landlord for eviction or whether 
it is sufficient for the purpose of that 
clause that the tenant has committed one 
default. To paraphrase it in terms of the 
grounds mentioned in the said cl. (h), the 
question ıs, whether a construction of a 
building of his own by the tenant or ac- 
quisition of vacant possession of another 
premises or securing allotment of resi- 
dence permanently takes away the pro- 
tection against the eviction under the Act 
or whether it is possible for the tenant 
to revive the said protection by either 
selling away his house or relinquishing 
another premises acquired by him or 
allotted to him before the landlord takes 
legal steps for the eviction of the tenant. 


11. Rent Control Legislations were 
passed in all the States in India after 
the second world war to meet the pro- 
blem of shortage of accommodation. The 
problem of accommodation is particularly 
acute in Delhi where the population is 
increasing at an extraordinary rate of 
about 3 lacs a year. It is a matter of 
common knowledge that population of 
Delhi which was around § lacs in 1947 
has now increased to about 55 lacs. The 
protection afforded to a tenant under the 
Delhi Rent Control Act proceeds on the 
assumption that due to severe shortage 
of accommodation a tenant is able to se- 
cure only one accommodation and that 
there is no choice for the tenant to change 
accommodations, according to his conve- 
nience. The simple object of the Act is 
to afford security of a living roof to a 
tenant in this thickly populated city. If 
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the position of the housing accommoda- 
tion is such that a tenant can change ac- 
commodations according to his choice, a 
tenant does not need any security nor 
protection of law, it is clear that where 
there is shortage of accommodation, land- 
lord’s general right to terminate tenancy 
according to his will, has to be restricted. 
Such restrictions and impediments are 
imposed on a landlord by the Delhi Rent 
Control Act on the assumption that it 
is impossible for the tenant to leave the 
present accommodation to secure another 
accommodation. These assumptions of 
non-availability of alternative accommo- 
dation are wiped out once the tenant 
builds his own house or acquires other 
accommodation. Such a tenant is in no 
need of the protection of law against his 
eviction because, he has voluntarily left 
the original accommodation and has ac- 
quired another accommodation. Once it 
is found that a tenant does not need any 
protection of law, there is no rationale 
left in continuing an impediment in the 
way of the landlord to evict the tenant. 
In this setting the word ‘has’ imports con- 
cluded default and not a continuing de- 
fault. It is only reasonable that a tenant 
who voluntarily gives up the original 
premises and disentitles himself to the 
protection of the Delhi Rent Control Act, 
eannot revive the protection of law by 
relinquishing the new accommodation 
and reverting to the original accommoda- 
tion. The Act does not contemplate uni- 
lateral revivai of the protection by a 
tenant or recreat:on of an impediment for 
the landlord. We are thus in entire 
agreement with the ratio of Battoo Mal’s 
case. 


12. The next question is whether in 
the light of the decision of the Supreme 
Court in Gajanan Dattatraya’s case, there 
is. any need to reconsider the Division 
Bench judgment in Battoo Ma’ls case. 
In Gajanan Dattatraya’s case the words 
‘thas sublet’ as a ground for eviction un- 
der Section 13 (1) (e) of the Bombay 
Rents Hotel & Lodging House Rates Con- 
trol Act, 1947 fell for consideration. Re- 
lying on the decision of the Supreme 
Court in Gappulal v. Dwarkadheeshji, 
(1969) 3 SCR 989, the appellant in that 
case argued that the words ‘has sublet’ 
mean that the subletting is to subsist 
at the date of the suit. The observations 
of the Supreme Court in Gappulal’s case, 
namely, that the words ‘has sublet’ con- 
template a completed event connected m 
some way with the present time was 
strongly reked upon by the appellant, 
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The Supreme Court explained the said 
observations in Gappulal’s case as fcl- 
lows:— 


“What is meant by these observations 
is that the vice of subletting which fell 
within the mischief of the Act ccntinues 
to be a mischief within the Act. In Gap- 
pulal’s case there was no subletting in 
1947 to violate the 1947 Jaipur Rent Con- 
trol Order and, therefore, there could 
not be any subletting which could con- 
tinue up to the 1950 Rajasthan Act......... 
on the date of the subletting in 1844, this 
Court found in Gappulal’s case that there 
was no rent control legislation in force. 
This court did not consider the question 
as to whether the subletting put within 
the mischief of the relevant statute was 
to subsist at the time of the suit.” 
Having explained the said observation in 
Gappulal’s case, the Supreme Court held: 


“The provisions of the Bombay Rents, 
Hotel & Lodging House Rates Control 
Act, 1947, indicate that the tenant is dis- 
entitled to any protection under the Act 
if he is within the mischief of the pro- 
visions of Section 13 (1) (e) namely, that 
he has sublet. The language is that if the 
tenant has sublet the protection ceasas. 
To accept the contention of the appellant 
would mean that the tenant would not 
be within the mischief of unlaw7zul suo- 
letting, 1f after the landlord gives a no- 
tice terminating the tenancy on the 
ground of unlawful subletting the ten- 
ant vacates. The landlord will not be 
able to get any relief against the tenant 
in spite of unlawful subletting. In that 
way, the tenant can foil the claim of 
landlord to obtain possession of zhe pre- 
mises on the ground of subletting every 
time by gettmg the sub-tenant to vacate 
the premises. The tenant’s liability to 
eviction ceases, once the fact of unlawful 
subletting is proved.” 


Thus the Supreme Court in no uncertain 
terms held that the protection of law 
ceases as soon as the default is commit-. 
ted. 


13. However, it appears that some dif- 
ficulty was created by the observation 
of the Supreme Court in the concluding 
para in Gajanan Dattatraya’s case, The 
observation is: 

“At the time of the notice, if it is prov- 
ed that there was unlawful subletting, 
the tenant is liable to be evicted.” 

This observation led Avadh Behari J. in 
Muni Lal v. Dulare Singh (1976 Ren CR 
220) (Delhi) to believe that the Supreme 
Court has laid down the law contrary to 


` 
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Battoo Mal’s decision and hence the same 
should be followed in preference to the 
Division Bench judgment in Battoo Mal’s 
ease. We feel that the said observation 
of the Supreme Court, if understood in 
the context of the facts before the Sup- 
reme Court, would present no difficulty. 
In the first place, the Supreme Court was 
not called upon to decide a question as 
to whether the default should continue 
up to the stage of the notice of eviction 
by the landlord or not. Indeed, the re- 
port does not disclose that any such argu- 
ment was advanced on behalf of the ap- 
pellant. If the said observation is to be 
treated as the ratio of the case, that will 
go completely contrary to the entire 
tenor of the ratio and the effort of the 
Supreme Court to explaining the earlier 
observation in Gappulal’s case. If the 
ratio of the Gajanan Dattatraya’s case is 
that the default must continue up to the 
date of the eviction notice it would mean 
that the Supreme Court has accepted the 
interpretation of the word ‘has’ in Gap- 
pulal’s case. It may be that the special 
facts of the case namely, that the default 
was rectified after the termination notice, 
required the Supreme Court to refer to 
-that fact in the judgment. Far from 
modifying the decision of the Division 
Bench in Battoo Mal’s case, we find that 
the Supreme Court decision in Gajanan 
Dattatraya’s case affirms and upholds the 
ratio of the D. B. judgment in Battoo 
Mal's case. 


14. In the light of the discussion 
above, we answer the questions referred 
to us by Misra J. as follows: 


Once a default is committed by a ten- 
ant he ceases to enjoy the protection ` of 
law permanently and at no point of time 
and under no circumstances, the protec- 
tion of law is revived. In view of this 
answer, in regard to the interpretation 
of clause (h) of sub-section (1) of Sec- 
tion 14, the stages in the litigation at 
‘ which the default should continue, be- 
come irrelevant. 


15. Coming now to the facts of the 
ease at hand, the tenant went to the new 
premises on 18th May 1967, on 7th Au- 
gust, 1967, the landlord made the appli- 
cation in the prescribed form to the Slum 
Clearance Authority for permission to 
evict the tenant. In the said application 
it was expressly averred that the tenant 
had secured another accommodation. 
During the pendency of the said applica- 
tien before the Slum Clearance Autho- 
rities. sometime in October 1967, the 
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tenant vacated the new premises and 
reverted to the suit premises. On 
February 8, 1968, the landlord serv- 
ed. a notice of termination on the tenant. 
The Slum Clearance Authorities granted 
the permission under the Slum Clearance 
Act on 14th of March, 1969. On 8th May, 
1969 the landiord filed the eviction peti- 
tion which is the subject-matter of the 
appeal. 


16. The learned counsel for the ap- 
pellant relying on the decision of Avadh 
Behari J. in Muni Lal’s case submitted 
that the tenant had relinquished the new 
premises before the notice of termina- 
tion was given by the landlord and hence 
the landlord was not entitled to a decree 
for eviction. The learned counsel further 
submitted that a decree for eviction 
should not be granted to the landlord as 
the petition suffers from laches, 

17. As regards the first submission of 
the learned ccunsel for the appellant, we 
have already held that the Division 
Bench in Battoo Mal’s case has correctly 
laid down the law and the judgment of 
Avadh Behari J. in Muni Lal’s case does 
not represent correct position of law, on 
interpretation of proviso (h) of sub-cl. (1) 
of Section 14 of the Act. Hence the first 
submission of the appellant is rejected. 

18. The tenant went to reside in other 
premises on May 18, 1967 and on August 
7, 1967, the landlord filed his application 
before the Slum Clearance Authority and 
expressly mentioned the said allegation 
in his application. Considering the fact 
that in Delhi. the permission of the Slum 
Clearance Authority, where the premises 
are situated in slum area is a mandatory 
requirement of law, (before the eviction 
petition is filed by the landlord). We 
hold that the landlord had expeditiously 
taken legal steps as required by law. 
Since we have held that with one default 
the tenant disentitles himself to protection 
and that it is not necessary that the de- 
fault should continue till the notice of 
termination is given by the landlord, date 
of notice to quit has no relevance in de- 
ciding whether the petition was belated 
or not. The second submission of the ap- 
pellant, therefore, also fails. 

19. In the result we confirm the order 
of eviction passed under clause (h) of 
the proviso to sub-section (1) of Sec. 14 
of the Delhi Rent Control Act passed by 
the Rent Control Tribunal on ist Sep- 
tember 1976. The appeal is dismissed. No 
order as to costs, 

Appeal dismissed, 
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AIR 1986 DELHI 7 
T. P. S. CHAWLA, J. 
Jagat Taran Berry, Petitioner v. Sar- 
dar Sant Singh, Respondent. 
Second Appeal No. 92 of 1977, 
25-5-1979.* 


Transfer of Property Act (1882), Sec- 
tions 106, 107 — Unregistered lease for 
manufacturing purpose — Cannot be 
deemed to be yearly lease for the pur- 
pose of notice terminating lease, in view 
of Section 107, ATR 1959 Cal 181; AIR 
1965 All 187; AIR 1963 Cal 198; AIR 1969 
Assam & Naga 134; AIR 1960 Pat 344 
(FB); AIR 1979 All 32; 1969 Ren CR 485 
(Punj) and AIR 1974 All 424, Dissented 
from. 


DJ- 


Where a 15 days notice terminating an 
unregistered lease of immoveable pro- 
perty for manufacturing purpose was 
given, the notice was valid. It could not 
be said that as the lease was for the 
purpose specified in Section 106, it 
should be deemed to be an yearly lease 
and six months notice was necessary. 
The lease could not be treated as yearly 
lease as such a lease should be by re- 
gistered instrument only, by virtue of 
S. 107. 3 


Under Section 107 the parties have an 
option. They can negotiate a lease of 
a duration mentioned in the first para- 
graph viz, yearly lease. If they decide 
upon such a lease, they must execute a 
registered instrument. Alternatively, 
they can decide to have a lease for a 
shorter period. In that event they can 
create the lease with or without execut- 
ing a registered instrument. Whenever, 
a lease is created without a registered 
instrument the inevitable conclusion 
must be that the parties have, so io 
speak, opted out of the first paragraph. 
They have negatived any intention of 
creating a lease of the duration therein 
mentioned. It is, therefore, indicative of 
a contract between them. That con- 
tract is that the lease will not be of a 
duration mentioned in the first para- 
graph of Section 107. Such a contract 
will always be a “contract to the con- 
trary” envisaged by the opening words 
of Section 106. So, from the single fact 
that a registered instrument is not ex- 
ecuted, one can, and should, immediately 
deduce à contract to create a lease of 


*(From order of J. D. Jain, Rent Control 
Tribunal, Delhi, D/- 19-4-1977.) 
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the kind that can be created without 
such an instrument viz. lease from 
month to month. Thus, if the lease is 
for specified purposes under Section 106 
and there is no registered instrument, 


that fact itself is conclusive to establish. 
a “contract to the contrary”. And 
by applying Section 106 it could 


not be treated as an yearly lease, for the 
purpose of giving a notice to terminate 
the lease: AIR 1959 Cal 181; AIR 1985 
All 187; ATR 1963 Cal 198; AIR 1969 
Assam & Naga 134; AIR 1960 Pat 344 
(FB); AIR 1979 All 32; 1969 Ren CR 
485 (Punj) and AIR 1974 All 424, Dis- 
sented from. (Paras 4, 5, 16, 18, 19, 21) 
Cases Referred: Chronological Paras 
(1978) 2 Ren CR 302: AIR 1979 All 32 


16 
AIR 1974 All 424 10 
AIR 1969 Assam & Naga 134 id 
1969 Ren CR 485 (Punj) 10 
AIR 1968 All 187: 1964 All LJ 1038 10 
AIR 1963 Cal 198 10 
AIR 1960 Pat 344 (FB) 10 
AIR 1959 Cal 181 9, 26 
AIR 1952 SC 23 _ dk 
AIR 1952 All 634 8 
AIR 1952 Cal 320 7.9 
AIR 1950 Cal 23 9 
(1907) 11 Cal WN 1124 16 


R. L. Tandon, Miss Harsh Arora, with 


him, for Petitioner H. S. Wadhwa, jor 
Respondent. 
JUDGMENT :— This second appz2al 


under the Delhi Rent Control Act 1953 
raises an intricate question as to the 
validity of a notice to quit. An order for 
recovery of possession has been made 
by the Additional Rent Controller and 
confirmed by the Rent Control Tribunal. 
The notice to quit was of 15 days. The 
tenant contends that as the lease was 
for ‘manufacturing purposes’ the notice 
ought to have been of six months, There 
was no written lease deed executed by 
the parties; at least, none has been 
brought on record. 

2. The only other fact that need be 
mentioned is that for the few months 
that rent was paid, the payments were 
monthly. This is proved by the counter- 
foil of a receipt signed by the tenani. 
It shows that Rs. 400/- was paid as rent 
for November 1966. Admittediy, nothing 
was paid thereafter. The order for re- 
covery of possession was sought and 
obtained on the ground that arrears of 
rent had not been paid since ist Decem- 
ber 1966. In the course of the proceed- 
ings before the Additional Rent Con- 
troller, the defence of the tenant was 
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struck out as he did not deposit the ar- 
rears of rent pursuant to an order under 
Section 15 (1) of the Act. That is why 
no argument has been advanced on the 
merits, and only the validity of the 
notice to quit has been questioned. 


3. The orders made below are not 
concurrent as to whether the lease was 
for a manufacturing purpose. The Ad- 
ditional Rent Controller held that such 
a purpose was neither alleged nor prov- 
ed. But, the Rent Control Tribunal 
seems to have inferred that the premises 
were let for a manufacturing purpos® 
from the fact that they were so used. 
Without so deciding, I will proceed on 
the assumption that the lease was for a 
manufacturing purpose. The problem is 
to reconcile Section 106 and Section 107 
of the Transfer of Property Act 1882. 
Logically, Section 107 should be read 
first because it states how leases are 
made, whereas Section 106 prescribes by 
fiction the duration of various kinds of 
leases ‘in the absence of a contract or 
local law or usage to the contrary’. 


8A, Each paragraph of S. 107 yields a 
distinct proposition. The first paragraph 
says that: 

‘A lease of immovable property from 
year to year, or for any term exceeding 
one year, or reserving yearly rent, can 
be made only by a registered instrument’. 
The remaining classes of leases are gov- 
erned by the second paragraph. It says: 

‘All other leases of immovable pro- 
perty may be made either by registered 
instrument or by oral agreement accom- 
panied by delivery of possession’. 

The third paragraph is not relevant to 
the present question, Nor is the proviso 
which follows. 


4. Now, the point to observe is that 
a lease falls under the first or second 
paragraph depending on its duration. 
The purpose for which the lease is grant- 
ed is wholly immaterial under this sec- 
tion. Thus, for example, a lease grant- 
ed for a manufacturing purpose can be 
made only by ‘registered instrument’ if 
its duration is that stated in the first 
paragraph. But, a lease for the same 
purpose of a lesser duration can, under 
the second paragraph, be made ‘either 
bv a registered instrument or by oral 
agreement accompanied by delivery of 
possession’. 

5. I now turn to Section 106. Its re- 
levant part reads as follows: 

‘In the absence of a contract or local 
law or usage to the contrary, a lease of 
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immovable property for agricultural or 
manufacturing purposes shall be deemed 
to be a lease from year to year, termin- 
able, on the part of either lessor or 
lessee. by ‘six months notice expiring 
with the end of a year of the tenancy; 
and a lease of immovable property for 
any other purpose shall be deemed to 
be a lease from month to month, termin- 
able, on the part of either lessor or 
lessee, by fifteen days’ notice expiring 
w:th the end of a month of the tenancy’. 
Here, the classification of leases is ac- 
cording to their purpose. The object of 
this section is to determine the duration 
of leases when the parties have left a 
lacuna. If the parties have themselves 
indicated the duration, the section is re- 
dundant. For, it operates only ‘In the 
absence of a contract............ to the con- 
trary’. What it does is to prescribe the 
duration of various kinds of leases by 
legal fiction. Leases for ‘agricultural or 


-manufacturing purposes’ are ‘deamed to 


be... from year to year’, All others 
are ‘deemed to be............ from month to 
month’. 


6. Consider a lease not created by 
registered instrument, as is the position 
in the present case. If such a lease is 
from ‘month to month’. it can, azcording 
to the second para of Section 107, be 
made by ‘oral agreement accompanied by 
delivery of possession’. So, there is no 
room for conflict between the second 
part of the fiction in Section 106 and 
Section 107. But if a lease, not created 
by a registered instrument. is for an 
‘agricultural or manufacturing purpose’, 
the two sections come head-on into col- 
lision. According to the first part of 
the fiction in Section 106, the lease is 
from ‘year to year’. But, the first para- 
graph of Sec. 107 enjoins that a lease 
from ‘year to year’ can be made ‘only’ 
by a registered instrument. Ex hypo- 
thesi, no such instrument exists. In that 
event, which of these sections should 
prevail ? 

7. Two different views appear in the 
decided cases. One view is that the fic- 
tion in section 106 was not intended to 
override section 107. In Sati Prasanna 
Mukherjee v. Md. Fazel, AIR 1952 Cal 
320, it was said: 


‘Under S. 106, Transfer of Property Act, 
if the lease isfor manufacturing purpose 
it will be deemed to be a lease from year 
to year. A lease from year to year un- 
der S. 107, Transfer of Property Act, 
can be made only by a registered in- 
strument. In this case there is admit- 
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tedly no registered instrument and it is 
a case of holding over under oral ar- 
rangement. Although S. 106, Transfer of 
Property Act provides that a lease for 
manufacturing purpose will be “deemed” 
to be a lease from year to year that does 
not in my view exclude such lease from 
the operation and requirement of Sec- 
tion 107, Transfer of Property Act. A 
lease which under the law is ‘“deemed” 
to be a lease from year to year is in my 
view nonetheless fa lease from year to 
year” under Section 107 of the Act and 
must therefore satisfy the statutory re- 
quirement of registration subject of 
course to the provision of Section 53A 
Transfer of Property Act. No question 
of Section 53A of the Act arises here nor 
has any issue been raised on that point. 
{ am therefore unable to hold that there 
is a lease for manufacturing purpose in 
this case and answer Issue No. 1 in the 
negative’. 


8. The same view is expressed in the 
following passage from Kishan Lal v. 
Lal Ram Chander, AIR 1952 All 634: 


‘In this connection, referente may be 
made to Section 107, Transfer of Pro- 
perty Act, which provides that a lease 
from year to year must be by registered 
document. If the holding over, in this 
case, were to be treated as one from 
year to year, it will mean that the par- 
ties will. successfully, be able to evade 
the provisions of Section 107, Transfer 
of Property Act which requires that 
leases from year to year must be by 
‘registered instruments’, It seems to me, 
therefore, that when a person holds 
over after an unregistered lease of this 
kind for one year, which fixes only 
monthly rent, the holding over cannot 
be from year to year as that would 
amount to negativing the provisions of 
Section 107. Further considering that 
the rent, in this case, was reserved from 
month tomonth and became payable after 
the holding over from month to month, 
the proper construction to be put on the 
nature of this holding over must be that 
it was a monthly tenancy which came 
into existence after the year was over. 
It would have been a different matter if 
the document of 24-5-1938 had been a 
registered document. In that case, the 
provisions of Section 107 would have 
been cémplied with and the holding 
over could only be from year to year 
considering the nature of the document 
itself. But when the document is not 
registered, it would in my opinion, be 
going against the provisions of Sec- 
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tion 107, Transfer of Property Act to 
hold that the holding over was from 
year to year and, therefore, six months 
notice was necessary’. 


9, On the other hand, in Kriskna Das 
v. Bidhan Chandra, AIR 1959 Cal 181. 
the opposite view is elaborately expound- 
ed as follows: 


‘Section 107 of the Transfer of Pro- 
perty Act does not control Section 106 
and, notwithstanding the former sec- 
tion, the latter will apply to a manufac- 
turing lease, whether registered or un- 
registered, so as to make it a lease from 
year to year for purposes of that section 
(Section 106), terminable with a six 
months’ notice to quit, or, in other words 
to control its duration and period of 
notice, in the absence of a contract or 
local law or usage to the contrary. The 
lease will be a lease from year to year 
for the limited purpose of Section 105, 
that is, for the limited purpose of its 
duration and period of notice, the dura- 
tion being until the notice expires. This 
will not raise any conflict with Sec- 
tion 107. Where the lease is silent as to 
its duration, the omission is supplied by 
Section 106, according to the purpose 
of the lease, for applying the prcvisions 
of notice as contained therein.’ 

After referring to some cases, the judg- 
ment proceeds ; 


‘The section (Section 106) deals with 
the notice to quit, — its period and re- 
quisites, —- and the implied duration 
under its “deeming provision” may well 
be for that purpose and no more and, in 
that view, it will be outside the mischief 
of Section 107. Only if Section 106, by 
virtue of its “deeming provision” had 
sought to fix the period of the lease for 
all purposes so as to make it a fulfledg- 
ed lease of that particular character, a 
conflict might have arisen with Section 
107, although there also the posicion is 
not very clear (vide the observation in 
Ram Protap’s case, 54 Cal WN 58 at 
p. 67: (AIR 1950 Cal 23 at p. 29)) which 
appear to give a wider scope to S. 106’. 
Then, a further reason is adduced to 
support the view taken: 


‘That Section 106 was not intended to 
be controlled by S. 107 would also be 
clear if we study the implications of 
Section 116. That section deals with 
the effect of holding over and enacts that, 
“in the absence of an agreement to the 
contrary”, the tenancy by “holding 
over” would be a renewal of the old or 
the original tenancy which has deter- 
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mined by efflux of time and the renewal 
would be “from year to year or from 
month to month according to the pur- 
pose for which the property is leased as 
specified in Section 106”. The period 
of the original lease having expired, ex 
hypothesi there would be no period of 
the tenancy by “holding over”, where 
there is no fresh agreement between the 
parties, and this omission is supplied by 
the statutory application of Section 106 
which fixes the period of the renewed 
tenancy, — to wit, its duration and 
period of notice, — in terms of the sec~ 
tion (Section 106) according to the pur- 
pose of the lease, that is, according to 
the purpose of the expired or the origi- 
nal lease. Thus, if the purpose of the 
original lease was manufacturing, the 
renewal would be from year to year and 
the renewed lease or the tenancy dy 
“holding over” would be one from year 
to year, terminable by six months’ 
notice, expiring with the end of a year 
of the tenancy, in terms of S. 106. This 
will be so whether the original lease was 
registered or not as S. 116 contains 
no contrary indication and no other 
‘provision in this respect, and the statute 
certainly did not intend to leave the 
period of the tenancy by “holding over” 
unprovided for in any case. In Section 
116, therefore, the statute itself indi- 
cates by necessary implication, that 
Section 106 will apply to all leases, 
covered by the statute, whether under 
registered instruments or not, to supply 
the omission as to duration and period of 
notice. To this aspect of the matter we 
drew the attention of the learned Ad- 
vocate General during the course of argu- 
ments but we did not get any satisfac- 
tory answer’, 


This case impliedly overrules Sati 
Prasanna Mukherjee v. Md. Fazel, AIR 
1952 Cal 320. 


10, Other cases in which this view is 
found stated are Balwant Singh v. L. 
Murari Lal, AIR 1965 All 187; Steuart 
and Co, Ltd. v. C Mackertich, AIR 1963 
Cal 198; Kali Kumar Sen v. Haridas Roy, 
AIR 1969 Assam & Naga 134. It is also 
implicit in the conclusion reached in 
Bastacolla Colliery Co. Ltd. v. Bandhu 
Beldar, AIR 1960 Pat 344 (FB), Sallomal 
v. Badri Prasad, (1978) 2 Ren C R 302, 
Kahan Chand v. Municipal Committee, 
Amritsar. 1969 Ren C. R. 485 (Punj) and 
Ram Swarup v. Sri Janki Devi. Bhagat 
Trust AIR 1974 All 424, though in none 
of them is the point directly or fully dis- 
cussed, 
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il. It seems to me that the second 
view is largely the result of a misunder- 
standing of the judgment of the Supreme 
Court in Ram Kumar Das v. Jagdish 
Chandra Deo, AIR 1952 SC 23. The 
notice, in that case, allowed the tenant 
a little more than fifteen days to quit the 
land. Whether it was valid, would de- 
pend on the nature of the tenancy. Al- 
though, the tenant had executed a re- 
gistered Kabuliyat, it was conceded that 
it was ineffective to create a lease under 
the Transfer of Property Act, as it was 
not signed by the lessor. Hence, the 
decision proceeded on the footing that a 
lease was to be inferred from payment 
and acceptance of rent, 


12. There was‘no dispute that the ob- 
ject of the lease was to enable the les- 
see to build structures’ upon the land’. 
It was nobody’s case that the lease was 
for an ‘agricultural or manufacturing’ 
purpose. Therefore, under Section 106 
the lease had to be deemed to be from 
month to month. That would make the 
notice valid. 

13. For- countering this argument the 
tenant contended that Section 106 appli- 
ed only if there was an .express con- 
tract, and not to one arising by implica- 
tion of law. This submission was re- 
jected. The court said: 


‘The section lays down a rule of con- 

struction. which is to be applied when 
there is no period agreed upon between 
the parties. In such cases the duration 
has to be determined by reference to the 
object or purpose for which the tenancy 
is created. The rule of construction 
embodied in this section applies not 
only to express leases of uncertain dura- 
tion but also to leases implied by law 
which may be inferred from possession 
and acceptance of rent and cather cir- 
cumstances’, 
In other words, it was held, shat Sec- 
tion 106 applies not only to leeses under 
the first paragraph of Section 107, but 
also those within the second paragraph. 
It is to the latter that leases ‘inferred 
from possession and acceptance of rent 
and other circumstances’ are referable. 
What is important to be observed is that 
the court was not here concerned with 
the question whether the ‘deeming’ part 
of Section 106 could be used to create a 
lease not conforming with Section 107. 
The court’s mind was not directed te 
the possibility of an opposition between 
the sections. 

14. The other, and different, submis- 
sion on behalf of the tenant was that a 
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‘contract to the contrary’ should be in- 
ferred as on two occassions ‘annual rent’ 
had been paid. The landlord contended 
that to infer such a contract would vio- 
late Section 107. Regarding this facet 
of the argument, the court said: 


‘The question now is, whether there 
was a contract to the contrary in the pre- 
sent case? Mr. Setalvad relies very 
strongly upon the fact that the rent paid 
here was an annual rent and he argues 
that from this fact it can fairly be in- 
ferred that the agreement between the 
parties was certainly not to create a 
monthly tenancy. It is not disputed that 
the contract to the contrary, as contem- 
plated by Section 106, Transfer of Pro- 
perty Act, need not be an express con- 
tract; it may be implied, but it certainly 
should be a valid contract. If it is no 
contract in law, the section will be ope- 
rative and regulate the duration of the 
lease. It has no doubt been recognised 
in several cases that the mode in which 
a rent is expressed to be payable affords 
a presumption that the tenancy is of a 
character corresponding thereto. Con- 
sequently, when the rent reserved is an 
annual rent, the presumption would 
arise that the tenancy was an annual 
tenancy unless there is something to re- 
but the presumption. ‘But the difficulty 
in applying this rule to the present case 
arises from the fact that a tenancy from 
year to year or reserving a yearly rent 
can be made only by registered instru- 
ment, as laid down in S. 107, Transfer of 
Property Act. 


15. So, the Supreme Court held that 
no ‘contract to the contrary’ could be 
implied which would infringe S. 107. 
The Supreme Court never said, as the 
eases which adopt the second view seem 
to suppose, that the ‘deeming’ part of 
S. 106 would, operate notwithstanding 
anything in S. 107. In point of fact, that 
precise point was not discussed by the 
Court. It did not arise for consideration 
at all as the lease there under considera- 
tion was not for ‘agricultural or manu- 
facturing purposes’, which is the factor 
necessary to produce a conflict when the 
lease has not been created by a register- 
ed instrument. But, inasmuch as the 
Supreme Court held that even ‘a con- 
tract to the contrary’ could not be im- 
plied in contravention of S. 107, the case 
tends to endorse the view that the same 
limitation controls the ‘deeming’ part of 
S. 106. In this way. so far from giving 
support to the second view, it goes 
against it, 
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16. That this is the proper interpre- 
tation of the judgment of the Supreme 
Court is corroborated by the fact that 
Debendra Nath v. Syama Prosanna, 
(1907) 11 Cal WN 1124. was approved 
therein. In the Calcutta case, Mr. Justice 
Woodroffe said: 


‘Then assuming that this case is gov- 
erned by the Transfer of Property Act 
I should like to notice the argument 
that because an annual rent was men- 
tioned the tenancy must be taken to ve 
a yearly one. The lease was not for 
agricultural or manufacturing purposes 
and therefore must, in the absence of a 
contract to the contrary, be deemed to 
be a tenancy from month to monzh. It is 
said here that there was such a contract, 
for a yearly tenancy is to be impliad 
from the mention of an annual rent, But 
when S. 106 speaks of a contract I think 
it means a valid contract. But in the 
present case there is no such contract 
and under S. 107 a lease such as is 
argued for in this appeal can only be 
created by a-registered instrument and 
there is none here. The notice was 
therefore sufficient so far as the tenancy 
is concerned.’ 


By parity of reasoning, I would say, 
that the ‘deeming’ part of S. 107 could 
not have been intended to create a lease 
which would be invalid according to 
S. 107. It follows that I do not agree 
with the second view, and prefer to go 
along with the first. 


17. But, with diffidence, I would sug- 
gest there is a simple solution to the 
whole problem. My hesitation in pro- 
pounding it is due to the reflection that 
it is not authenticated, directly or in- 
directly, by any decided case. Yet, to me, 
it seems the obvious answer, J would 
put it as follows. 


18. Under S. 107 the parties have an 
option. They can negotiate a lease of a 
duration mentioned in the first para- 
graph. If they decide upon such a lease, 
they must execute a registered instru- 
ment. Alternatively, they can decide to 
have a lease for a shorter period. In that 
event they can create the lease with or 
without executing a registered instru- 
ment. Whenever, a lease is created with- 
out a registered instrument the inev‘t- 
able conclusion must be that the parties] 
have, so to speak, opted out of the first 
paragraph. They have negatived any 
intention of creating a lease of the dura- 
tion therein mentioned. Or, to put it in 
positive form, they have agreed upon a 
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lease of a duration coming within the 
second paragraph, This is, or must 
be deemed to be a conscious 


decision on their part. It is 
therefore, indicative of a contract be- 
tween them. That contract is that the 
lease will not be of a duration mention- 
ed in the first paragraph of S. 107. Such 
a contract will always be a ‘contract to 
the contrary’ envisaged by the opening 
words of S. 106. The Supreme Court 
has said that a ‘contract to the contrary’ 
can be implied, and need not be express. 
So, from the single fact that a register- 
ed instrument is not executed, one 
can, and should, immediately deduce a 
contract to create a lease of the kind 
that can be created without such an 
instrument. Thus, if the lease is for 
‘agricultural or manufacturing purposes’ 
Jand there is no registered instrument, 
that fact itself is conclusive to establish 
a ‘contract to the contrary’. Considering 
that it was always open to the parties 
to execute a registered insirument but 
they chose not to do so, this inference 
accords with their intention, whether 
actual or ascribed. 


19. On this line of reasoning there 
never can be a conflict between S. 106 
and S. 107. For, whenever according to 
S. 106 a lease is deemed to exist which 
could only be created by registered 
instrument according to S. 107, the non- 
existence of a registered instrument will 
of itself invoke the opening words of 
S. 106 by implying a contract to the 
contrary. Thus, the two sections become 
fully reconciled, 


20. 1 think, this also achieves the re- 
sult the draftsman intended. By S. 106 
he sought to supply an omission as re- 
gards the duration of a lease. He could 
not sensibly have intended to create, 
under the garb of providing the duration, 
a lease which would be invalid accord- 
ing to the very next section. The argu- 
ment based on S. 116, which was relied 
upon in Krishna Das v. Bidhan Chandra 
AIR 1959 Cal 181, is also met. That sec- 
tion too, applies only ‘in the absence of 
an agreement to the contrary. The 
reasoning which I have just enunciated 
will equally fit those words. Besides, 
S 116 itself makes S. 106 applicable to 
the renewal of a lease. The opening 
words of S. 106 will function on this 
occasion as on any other. Their effect 
will be the same whether it be an origi- 
nal grant or the renewal of a lease. For 
the want of a registered instrument, a 
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‘contract to the contrary’ will be implied 
or inferred in either case, 


23. In the present case there is no 
registered instrument. No doubt, under 
S. 106, the fact that the lease was grant- 
ed for a manufacturing purpose leads to 
the conclusion that the lease was from 
‘year to year’. But, the other fact that 
there is no registered instrument im- 
plies a contract to the contrary, which 
must prevail. The ultimate conclusion is 
that the tenancy was from ‘month to 
month’. Hence, the notice to quit serv- 
ed on the tenant was valid. 


22. The same conclusion flows from 
the fact that rent was paid monthly, 
which is established by the counterfoil 
of the receipt for November 1966. As 
the Supreme Court has said, in the case 
already cited. ‘the mode in which a rent 
is expressed to be payable affords a 
presumption that the tenancy is of a 
character corresponding thereto.’ Thus, 
from the manner in which rent was paid 
it can be presumed that the lease was 
from ‘month to month’. This is, again, a 
contract to the contrary which will 
override the ‘deeming’ part of S. 106. 
Such a contract is valid under the second 
paragraph of S. 107 even without a 
registered instrument. It will, therefore, 
prevail. z 

23. In either of these ways, the con- 
clusion is the same. The notice to quit 
was perfectly valid. Consequently, the 
appeal is dismissed with costs. 

24. I have announced judgment in 
this appeal. Mr. Tandon says that his 
client wishes to move the Supreme Court 
under Art. 136 of the Constitution and 
prays that stay of the order of recovery 
of possession be granted for scme time. 
I think that, in the interests of justice, 
stay ought to be granted. 

25. Accordingly, I direct that the 
order for recovery of possession made 
by the Additional Rent Controller will 
not be executed till 31st July 1979. : 

Appeal dismissed. 
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providing that lessee will pay lessor 
Rs. 5,000/- plus misuser charges (resi- 
dential premises used for other pur- 
poses) — Misuser charges cannot be in- 
cluded in normal concept of rent em- 
bodied in expression ‘gross rent’. (Trans- 
fer of Property Act (1882), S. 105). 

The reason is that it is the profit that 
accrues to the Jandlord and not what it 
costs the tenant that is to be taken as 
the rent. AIR 1962 SC 151 and AIR 1977 
SC 302 and AIR 1949 FC 97 and AIR 1915 
Bom 49 (2) (FB) and (1905) 33 Ind App 
30 (PC) and (1885) ILR 11 Cal 221, 


Rel. on. (Paras 3, 4, 6, 10, 17) 
Cases Referred: Chronological Paras 
AIR 1977 SC 302 10 
AIR 1962 SC 151 10 
AIR 1954 SC 236 9 
AIR 1949 FC 97 13 
ATR 1915 Bom 49 (2) (FB) 14 
(1905) 33 Ind App 30: ILR 33 Cal 140 

(PC) 14 
(1885) ILR 11 Cal 221 15 


Bikramjit Nayyar with R. C. Sharma, 
for Petitioner, F. C. Bedi with H. L. 
Kapoor and R. Kher, for Respondents, 


V. S. DESHPANDE, C. J.: — Can the 
damages or penalty payable by the lessor 
to the head-landlord for using the resi- 
dential premises for non-residential pur- 
poses contrary to the head-lease he 
regarded as a part of the rent merely 
because the lessee agrees to reimburse 
the lessor by paying these misuser 
charges to him along with the rent? 
This is the question of first impression 
which arises in this writ petition. 


2. The High Commission for Canada 
in India is the tenant of No. 13, Golf 
Links, New Delhi, of which the respon- 
dents are the landlords. The premises 
were leased for the following monthly 
consideration from 1-4-1967 to 31-1- 
1970 :— 

(1) Rs. 5,000/- for the entire pre- 
mises : i 

(2) House tax on the premises to be 
paid by the lessee: and 

(3) the lessee to pay also all the addi- 
tional charges, ground rent, damages, 
penalty or other impositions levied by 
the Land & Development Office of the 
Government of India or other appropriate 
authority for the breach of the condi- 
tions of the head-lease due to the use of 
the premises or any part thereof for 
office purposes or any purpose other than 
residential purpose. The annual addi- 
tional charges will be deposited with the 
lessors in advance along with the rent 
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in the first week of April every lease 
year calculated at the rate of at which 
the last additional charges were demand- 
ed, subject to adjustment either way on 
the basis of the actual demand made by 
the Land & Development Office. 


3. In the head-lease of the land given 
by the Land & Development Office of th 
Government to the respondents-lessors, 
it is expressly stipulated that the lan 
would be used for residential purposes 
only and in case the premises are used 
for a purpose other than the residential, 
the Government ` as the super-landlord 
would be entitled to forfeit the lease or 
receive the misuser charges from the 
landlord as compensation for the breach! 
of the terms of the head-lease. 


4. It is this payment of damages or 
penalty payable by the lessors to the 
head-lessor for the misuser of the resi- 
dential premises which is agreed to be 
paid by the lessee. 


5. Under S. 61 (1) (a) of the Punjab 
Municipal Act, 1911 (hereinafter referred 
to as the Act) which applies to New 
Delhi where the property No. 13 Golf 
Links is situated, the New Delhi Muni- 
cipal Committee is empowered to impose 
a tax payable by the owner on buildings 
and lands not exceeding a certain per- 
centage per annum of the annual value 
of the premises. Under S. 3 (1) (b) of 
the Act, “annual value” means — "in the 
case of any house or building, the 
gross annual rent at which such house 
or building may reasonably be expected 
to let from year to year.” The petitioner 
took into account the total payment 
agreed to be paid by the lessee to the 
lessors per year as the annual letting 
value of the premises. The respendenis 
contended that the amount of damages 
or penalty leviable by the Government 
on the lessors for allowing the premises 
to be used for a purpose other than the 
residential were payable by the tenart 
only as charges for the misuser which 
would be payable to the Government out 
of the total consideration received frorn 
the lessee. Such misuser charges would 
not be a part of the rent which alone 
would be retained by the landlord. The 
rent would thus be the total considera- 
tion for the lease minus the misuser 
charges. 


6. This contention of the lessors wes 
upheld by the Additional District Magis- 
trate by his order dated 12-9-1969 who 
accordingly reduced the assessment of 
house tax made on the premises by the 
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petitioner. The petitioner thereupon filed 
the writ petition challenging the validity 
of the order of the Additional District 
Magistrate passed under S. 84 of the Act. 
The straight question for decision is whe- 
ther the damages or penalty - charges 
leviable on the landlord by the Govern- 
ment for the misuser of the premises are 
a part of “the gross annual rent at which 
such house or building may reasonably 
be expected to let” within the meaning 
of S. 3 (1) (b) of the Act. 


7. Mr. Bikramjit Nayyar, learned 
counsel for the petitioner, submits that 
the fair letting value of the premises 
varies according to the purpose for 


which the premises are used. We agree’ 


that the letting value of the premises is 
increased when instead of being used for 
a residential purpose, the premises are 
used for the purpose of an office or for a 
commercial purpose. In determining the 
fair letting value, the purpose for which 
the premises are used may legitimately 
‘be taken into consideration. The Cana- 
dian High Commission has agreed to pay 
Rs. 5,000/- per month plus the annual 
house tax which would be payable by 
the landlord on the annual letting value 
and ordinarily both these items would 
be part of the annual gross rent at which 
the premises may be expected to be let, 
The only reason why the amount paid 
by the tenant to the landlord to reim- 
burse the latter for the house tax pay- 
able by the landlord to the petitioner is 
not included in the gross annual rent is 
statutory. Explanation II to S. 3 (1) (b) 
of the Act expressly states that “the 
term ‘gross annual rent’ shall not in- 
clude any tax payable by the owner in 
respect of which the owner and tenant 
have agreed (that it shall be paid by tha 
tenant).” 


8 Mr. Nayyar further argues that 
the damages or penal charges for mis- 
user which the landlord is liable to pay 
fo the head-landlord as compensation 
for the breach of the terms of the head 
Tease which forbids the use of the pre- 
mises for a purpose other than the resi- 
dential must be regarded as a part of 
the rent for the premises. The very 
fact that the tenant is willing to pay 
the whole of the consideration for taking 
a lease of the premises would show that 
the whole of the consideration is the 
rent for the premises. He argues that 
there is no justification for separating 
the misuser charges from the rest of the 
rent. He is right in saying that if the 
tenant had not agreed to reimburse the 
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landlord for the misuser charges in addi- 
tion te the rent the landlord would not 
have given the premises on lease to the 
tenant. Therefore, the gross annual rent 
at which the premises were expected to 
be let must include the whole of the 
consideration including the misuser 
charges, 


9. Normally, the whole of the consi- 
deration payable by the lessee to the 
Iessors for the lease would be regarded 
as the rent (S. 3 of the Delhi Rent Con- 
trol Act and S. 105 of the Transfer of 
Property Act). Similarly, the considera- 
tion for the contract as a whole is to ha 
taken into account even though a sepa- 
rate consideration may be agreed to in 
respect of a particular term of the con- 
tract (Chaturbhuj Vithaldas Jasani v. 
Moreshwar Parashram. AIR 1954 SC 236). 
When. therefore, the lessors would not 
have been willing to lease No. 13 Golf 
Links unless the lessee agreed to reim- 
burse them for the damages which would 
be payable by the lessors to the head- 
lessor, it is arguable that the whole of 
the consideration payable by the lessee 
to the lessors including the amount by 
way of reimbursement should be regard- 
ed as “gross rent” within the meaning of 
S. 3 (1) (b) of the Act. 


10, There may be an exceptional 
situation, however, as the present one, in 
which a distinction is to be drawn be- 
tween what the lessors really get as 
consideration for the demise of the pre- 
mises and what is the real value of the 
premises to the tenant. If such a differ- 
ence exists, then it is the profit which 
actually accrues to the landlord and not 
what it costs the tenant that is to be 
taken as the rent. This was why it was 
observed by the Supreme Court in the 
Corporation of Calcutta v. Smt. Padma 
Devi (AIR 1962 SC 151) at p. 152 as fol- 
lows :— 


“The criterion, therefore, is the rent 

realisable by the landlord and not the 
value of the holding ir the hands of the 
tenant.” 
This observation was followed in the 
subsequent decision of the Supreme 
Court in New Delhi Municipal Committea 
v. M. N. Soi (AIR 1977 SC 302) at 
page 306. 


1i. This is also in consonance with 
the law stated in Woodfall on Landlord 
and Tenant, 27th Edition, Vol. I, Chap- 
tef 7, para 704, that rent is a retribution 
or compensation for the lands demised, 
Rent must always be a profit. 
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12. A distinction between what is a 
part of the total consideration for the 
lease so as to become rent and-what does 
not become rent even though it may be 
a part of the total consideration of the 
lease is this :— 

(a) If a pre-existing liability of the 
landlord which the landlord is obliged 
to discharge from before the lease, or 
independently of the lease, eg., liability 
to pay taxes etc. is taken over by the 
tenant, then the landlord gets the profit 
of it. For, what would have been pay- 
ment out of his pocket is kept by him in 
his pocket because the tenant has agreed 
to pay it. 


(b) On the other hand, if a certain 
liability is created against the landlord 
only by the terms of the lease and for 
the benefit of the tenant, then it is but 
right that such a liability should be dis- 
charged by the tenant himself. It was 
created for the benefit of the tenant and 
was to be discharged by the tenant even 
though the landlord under law would be 
primarily liable to pay it. In these cir- 
cumstances, the landlord does not get 
any profit. The liability is created for 
the benefit of and is discharged by the 
tenant. The landlord remains where he 
was before. In this case, the landlord is 
not the beneficiary, 


13. In Arun Kumar Ghose v. Rabin- 
dra Chandra Ghose (AIR 1949 FC 97) at 
para 14, Fazal Ali, J., brings out the dis- 
tinction between rent and this kind of 
reimbursement in the following words :— 

“It is important to note that the lessee 
did not agree to pay such additional 
revenue to the landlord but only made 
himself responsible for its payment the 
landlord having ‘nothing to do with it’. 
The instalments fixed for the payment of 
Rs. 4,500 were not made applicable to 
this new revenue nor was the agreement 
to pay interest in case of default. It 
seems to me, in these circumstances, 
that the stipulation referred to above 
amounts to no more than a covenant to 
pay the additional revenue to the Govt. 
and to keep the landlord indemnified 
against any loss caused to him in con- 
sequence of its imposition. The iqrar- 
nama whereby the lessor agreed subse- 
quently to extend the time fixed for the 
payment of the ‘fixed stipulated rent’? by 
one month after 30th Chaitra B. S. 
Every year (the last day fixed in the 
kabuliyat for the payment of the entire 
sum of Rs. 4,500) also points to that sum 
alone being regarded by the parties as 
the stipulated rent of the tenure,” 
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i4. The same distinction is alsc made 
by a Full Bench of the Bombay High 
Court In re Gangaram Narayanada Teli 
(AIR 1915 Bom 49 (2)) following the law 
stated in Woodfall on Landlord and 
Tenant. referred to above. In Jatindra 
Mohun Tagore v. Smt, Bibi Jarao 
Kumari, (1905) 33 Ind App 30 at p. 37, 
the Judicial Committee of the Privy 
Council makes the same distinction in the 
following words,— 


“Had the question’ turned entirely 
upon the Kabuliyat of 1885, the matter 
would, in their Lordships’ opinion, have 
been clear. The payment by the putni- 
dar of the Government revenue is no 


‘doubt a part of the consideration to be 


rendered by her for the enjoyment af 
the tenure, but it is not money payable 
to the landlord. Nor is it provided in 
that document that it is to be dealt with 
in the same manner as rent, as is pro- 
vided in the case of cesses. And what 
is most significant of all, a special moda 
of enforcing the obligation to pay Gov- 
ernment revenue is provided, namely 
the cancellation of the tenure in case of 
default; and that is the precise sanction 
which the law has forbidden by ths 
terms of the Regulation in the case of 
rent. 


But the argument for the appellant 
was based mainly on the second kabu- 
liyat, that of 1893. It was contended that 
the words ‘on the condition of paying io 
you a putni jumma of Rs. 6,000 per year, 
and of Rs. 40,156.14 into the Collectorate, 
year by year, kist by kist, as Govera- 
ment revenue for the said 8-anna share, 
had the effect of making the Govern- 
ment revenue a part of the jumma. But 
even if those words had been used of the 
new arrangement then being enter- 
ed into, they would not, in their Lord- 
ships’ opinion, have properly borne the 
construction contended for. But in fact 
those words form part of a mere recital 
of the arrangement previously existing, 
and the nature of that previous arrange- 
ment is properly to be ascertained from 
the kabuliyat of 1885.” 


15. Finally, in Rutnessur Biswas v. 
Hurish Chunder Bose (1885) ILR 11 Cal 
221 also a Division Bench of that Court 
has made the same distinction at pages 
225 and 226. 


16. A legislative recognition of this 
distinction is to be found in cl. (k) to the 
proviso to S. 14 (1) read with S. 14 (11) 
of the Delhi Rent Control Act, A non- 
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residential user of the premises being for 
the benefit of the tenant alone, the liabi- 
lity to pay damages to the head-lessor 
is put by law on the tenant and not on 
the landlord. The reason for such a legal 
provision appears to be that even before 
the enactment of such a law this was the 
legal position under the law of landlord 
and tenant. 


17. For the above reasons, we hold 
that the misuser charges cannot be in- 
cluded in the normal concept of rent 
which is embodied in the expression 
“gross rent” in S. 3 (1) (b) of the Act. 
The writ petition is, therefore, dismissed 
with no order as to costs. 

Petition dismissed, 
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Amolak Singh Jain, Plaintiff v. Smt. 
Satyawati and others, Defendants. 


E. A. Nos, 365 of 1977; 30 and 296 of 
1978 in E. No. 63 of 1973, D/- 21-3-1979. 


Civil P. C. (1908), O. 21, R. 66 (2) and 
R. 90 — Notice of auction sale not serv- 
ed — Effect — Judgment-debtor aware 
of execution proceedings — Irregularity 
in publishing proclamation of sale or sub- 
stantial injury by non-issue of notice not 
pleaded — Held sale was only voidable 
and in absence of evidence to show irre- 
gularity, fraud, or substantial injury it 
could not be set aside. AIR 1973 Bom 
301, Relied on. (Paras 9. 12) 
Cases Referred: Chronological Paras 
AIR 1973 Bom 301 
AIR 1951 SC 280: 1951 All LJ (SC) 127 : 


AIR 1945 PC 178 9 
M. S. Chadha, for Decree-Holder; R. P. 

Sharma. for judgment-Debtor; Auction- 

Purchaser through N. S. Sistani. 


ORDER:— These are applications to set 
aside sale of 51/100th share of property 
at No. 1, Purana Quila Road, New Delhi 
auctioned on 26th September, 1977 for 
Rs. 4,55,000 in favour of Delhi/Sikh Gur- 
dwara Management Committee, Delhi. 
On 24th April 1973 a money decree for 
Rs. one lac with interest at 12 per cent 
per annum from the date of payment of 
this amount i.e. 25th June, 1962 till the 
date of decree and future interest at 6 
per cent per annum fromthe date of de- 
cree till realisation and costs of suit 
Rs. 4,101.95 p. was passed in suit No. 99 
of 1966. Defendant No. 1 was to pay Ru- 
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pees 40,000 with interest, defendants 4A 
& 4B and defendanis 1 to 3, 6 to 12 as 
legal representatives of defendant Smt. 
Kirpa Devi were to pay a sum of Ru- 
pees 20,000 with interest from the pro- 
perty of the deceased, and defendants 8 
and 9 as well defendants 6 to 9 as legal 
representatives of defendant No. 5 de- 
ceased were to pay a sum of Rs. 40,000 
with interest, to the plaintiff. On 2nd 
August, 1973 execution No. 63 of 1973 
was filed for the recovery of the decre- 
tal amount by attachment and sale of 
the said property at 1, Purana Quila 
Road, New Delhi, by attachment under 
Order 21, Rule 46 of the Code of Civil 
Procedure, an amount of Rs. 32,000 due 
to Rani Kirpa Devi lying in deposit with 
the Managing Committee of Guru Har- 
kishan Public School New Delhi and also 
by attachment of Rs. 3,000 per month 
out of rent falling due to the judgment- 
debtors on the first of every month from 
the managing committee of Guru Har- 
kishan Public School. By order dated 
23rd August, 1973 the Managing Com- 
mittee of said School was prohibited 
from making payment of the amount 
due to late Rani Kirpa Devi or to any 
of her legal representatives. The Manag- 
ing Committee of the said School ac- 
cordingly deposited Rs. 35,434.81 and the 
same was ordered to be paid to the de- 
eree-holder as per Order dated 5th Feb- 
ruary, 1974. This amount is stated to 
have been paid to the decree-holder. 
Judgment-debtors by order dated 5th 
February, 1974 were restrained from re- 
covering rent from the School and the 
Managing Committee of the said School 
was directed to deposit Rs. 2,700 out of 
rent becoming due to judgment-débtors 
every month in this court. 


2. The share of the judgment-debtors 
in the property was stated to be 51/100. 
Accordingly by order dated 25th Sep- 
tember, 1975, 51/100th share in the said 
property was ordered to be attached. 
The order prohibiting the judgment-deb- 
tors from transferring or charging the 
property in any way and all persons 
from taking any benefit from such trans- 
fer or charge was not served for a suffi- 
ciently long time and therefore by order 
dated 4th January, 1977 the said prohi- 
bitory order was directed to be served 
by publication which was published in 
the daily issue of ‘Indian Express’ dated 
29th April, 1977. The judgment-debtors 
by this notice were also directed to ap- 
pear in court on 9th May, 1977 at 10-30 
A.M. Bawa S. C. Singh, Advocate was 
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appearing in these proceedings as coun- 
sel for the judgment-debtors, S. Mohd. 
Anis, Advocate appeared for counsel for 
the judgment-debtors on 9th May, 1977 
and judgment-debtors were granted time 
to file objections till 19th July, 1977 on 
which date the counsel for judgment- 
debtors again prayed for a week’s time to 
file objections, which was granted but 
objections were not filed. On 19th July, 
1977 counsel for the decree-holder in 
the presence of counsel for the judg- 
ment-debtors also filed an application 
(EA 213/77) under Order 21, Rule 66 of 
the Code of Civil Procedure which was 
ordered to be placed on 29th July for 
appropriate orders. On 29th July, 1977 
the execution case was directed to be 
placed before the Court on 4th August, 
1977 for sale order. On 4th August, 1977 
in the presence of counsel for the decree- 
holder and Mr. Ashok Aggarwal, Advo- 
cate for counsel for the judgment-deb- 
tors, the Court directed issue of warrant 
of sale as well as proclamation of sale. 
The sale was fixed for 26th September, 
1977. The decree-holder filed an applica- 
tion (EA 253/77) and on 1-9-1977 in the 
presence of counsel for the decree-holder 
and judgment-debtors it was ordered 
that the proclamation of sale be affixed 
at the Court house and at the spot by 
7th September, 1977. The proclamation 
of sale was accordingly issued which was 
affixed at the court house and at the spot 
and the property was put to sell on 26th 
September, 1977. The property was pur- 
chased by Delhi Sikh Gurdwara Manag- 
ing Committee Delhi for Rs. 4,55,000. The 
sale held on 26th September, 1977 was 
made absolute in the name of the auction 
purchaser and the sale certificate was 
ordered to be issued in favour of the pur- 
chaser by order dated 2nd November, 
1977. It was observed that objections to 
the auction were not filed by any of the 
parties within the prescribed period, and 
consequently the sale was made absolute 
and sale certificate was ordered to be 
issued. On 16th November, 1977 judg- 
ment-debtors Nos. 1, 2, 5 (a) to 5 (d) and 
6 to 9, filed application (EA 365/77) pray- 
ing that proceedings from the date of 
filing of application under Order 21 R. 66 
of the Code of Civil Procedure be ignor- 
ed and the alieged sale dated 26th Sep- 
tember, 1977 be held to be nullity, on 
the ground that no notice of application 
under Order 21, Rule 66 of the Code of 
Civil Procedure was ever ordered to be 
issued to any of the judgment-debtors, 
that terms of proclamation were no 
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settled, that no opportunity was given 
to the judgment-debtors to file objections 
against sale, that on 4th August, 1977 
when the property was directed to be 
sold, Mr. Ashok Agarwal, Advocate who 
appeared for counsel for judgment-deb- 
tors, was never appointed as an Advo- 
cate by any of the judgment-debtors, 
that there was no beat of drums at site _ 
and that hand-bills or posters for the 
sale were not issued, that there was no 
pasting of any notice on the property or 
the court house, that sale is in fraud of 
Court and judgment-debtors, that pro- 
perty has been sold for Rs. 4,55,000 whils 
it was worth more than twenty lacs. 
The decree-holder in his. reply pleads 
that the objections ‘having been filed 
more than 30 days after the sale are bar- 
red by time, that application under 
Order 21, Rule 66 of the Code of Civil 
Procedure was made on 19th July, 1977 
in the presence of counsel for judgment- 
debtors and thus they had valid notice of 
the application, and all orders or this 
application were passed in the presenca 
of counsel for judgment-debtors without 
any objection, that the various dates for 
affixation of proclamation of sale at the 
spot and the court house as well as ths 
date of auction were fixed in the pre- 
sence of counsel for judgment-debtors, 
that sale took place on 26th September, 
1977 and on 29th September, 1977 time 
was allowed to judgment-debtors to filə 
objections but objections were not filed 
and therefore sale was confirmed on 2nd 
November, 1977, that hand-bills were 
issued and there was advertisement by 
beat of drum, that Rs. 4,55,000 price of 
51/100th share of property was reason- 
able and proper as the judgment-debtors 
were not in possession of the property, 
and that the sale was not liable to be set 
aside. Judgment-debtors also filed an ap- 
plication dated 16th January, 1978 (EA 
30/78) praying that the issue of sale cer- 
tificate be stayed till the decision of the 
previous application (EA 365/77). Tha 
prayer for stay of proceedings was de- 
clined by order dated 17th January, 1978. 
The following preliminary issues were 
framed on 12th September, 1978 and the 
matter was adjourned for arguments: 

“1. Whether the two objection-petitions 
E.A. Nos. 365/77 and 30/78 are within 
time? 

2. Whether the two objection-petitions 
are maintainable under Sections 47 and 
151 of the Code of Civil Procedure after 
confirmation of the sale and issue of tha 
sale certificate? 
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3. Whether the auction-purchaser is a 
necessary party to these objections?” 


3. On 9th October, 1978 arguments 
were heard in part on the preliminary 
issues and it was discovered that Article 
127 of the Limitation Act 1963 prescrib- 
ing 30 days period from the date of sale 
to set aside sale in execution of decree 
was amended by Code of Civil Procedure 
(Amendment) Act 104 of 1976 and for 
‘thirty days’ a period of sixty days was 
prescribed to set aside such a sale. Prima 
facie, it appeared that petition dated 16th 
November, 1377 (EA 365/77) was within 
time and it was not considered necessary 
to decide the preliminary issues. and the 
following additional issues were framed 
on 9th October, 1978: 


“1. Whether the sale is void as alleged 
in EA 365/77? 

2. Whether the sale is liable to be set 
aside for any of the reasons mentioned 
in EAs 365/77 and 30/78? 

3. Relief.” 


4. Time was granted to the parties to 
Jead evidence in support of these issues 
‘but no evidence was produced and coun- 
sel for judgment-debtors made a state- 
ment that judgment-debtors did not want 
to produce evidence in support of their 
objections, In their application (EA 293/ 
78) an objection was raised by the judg- 
ment-debtors that the tenant in the pro- 
perty by order dated 5th February, 1974 
was directed to deposit the rent in Court 
and that no amount is due to the decree- 
holder and as such the sale was liable 
to be set aside. It was further prayed 
that the tenant be directed to file state- 
ment of account indicating the amount 
of rent paid in Court from the date of 
order dated 5th February, 1974. It was 
further alleged that the auction~pur- 
chaser and the tenant in the property 
are one and the same person. All these 


three objection-applications have been 
heard together. 
5. The question for decision is whe- 


ther the sale held on 26th September, 
1977 is void as no notice under Order 21, 
Rule 66 (2) of the Code of Civil Proce- 


` dure was ordered to be issued. The an- 


. Clamation of the 


swer depends upon the true interpreta- 
tion of Order 21, Rule 66 which is as 
under:—. 


“66. (1) Where any property is ordered 
to be sold by public auction in execution 
of a decree, the Court shall cause a pro- 
intended sale to be 
made in the language of such Court, 
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(2) Such proclamation shall be drawn 
up after notice to the decree-holder and 
the judgment-debtor and shall state the 
time and place of sale, and specify as 
fairly and accurately as possible — 

(a) the property to be sold (or, where 
a part of the property would be suff- 
cient to satisfy the decree, such part); 

(b) the revenue assessed upon the 
estate or part of the estate, where the 
property to be sold is an interest in an 
estate or in part of an estate paying re- 
venue to the Government; : 

(c) any ıincumbrance to which the pro- 
perty is liable; 

(d) the amount for the recovery of 
which the sale is ordered; and 


(e) every other thing which the Court 
considers material for a purchaser to 
know in order to judge of the nature and 
value of the property: 

(Provided ... ... ... ... es parties.) 


(3) Every application for an order for 
sale under this rule shall be accompanied 
by a statement signed and verified in the 
manner hereinbefore prescribed for the 
signing and verification of pleadings and 
containing, so far as they are known to 
or can be ascertained by the person mak- 
ing the verification, the matters required 
by sub-rule (2) to be specified in the pro- 
clamation, 


(4) For the purpose of ascertaining the 
matters to be specified in the proclama- 
tion, the Court may summon any person 
whom it thinks necessary to summon 
and may examine him in respect to any 
such matters and require him to produce 
any document in his possession or power 
relating thereto.” 


6. If the issue of notice to the decree- 
holder and the judgment-debtors before 
drawing up the proclamation of sale as 
required by sub-rule (2) of the Code of 
Civil Procedure is mandatory the sale 
would be void but if it is directory the 
sale would be voidable. In the present 
case, the judgment-debtors were at all 
relevant times aware of the execution 
proceedings and they never filed any ob- 
jections challenging the facts specified in 
the proclamation of sale issued vide or- 
der dated 4th August, 1977. The judg- 
ment-debtors on 9th May, 1977 were di- 
rected to fle objections till 19th July, 
1977 they did not file but.sought further 
time to file the same but even then no 
objections were filed. Application under 
O. 21 R. 66 (EA 213/77) was filed in the 
presence of the counsel for the judgment- 
debtors on 19th July, 1977 which was ad- 
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journed to 29th July, 1977, The counsel 
for the judgment-debtors was however 
not present on 29th July, 1977 but when 
it came up for hearing on 4th August, 
1977, counsel for judgment-debtors was 
present and he did not seek any time To 
object to the contents mentioned in the 
application under O. 21 R. 66 of the Code 
of Civil Procedure. The order fixing the 
date of sale as 26th September, 1977 was 
passed in the presence of the counsel for 
the judgment debtors but even then the 
counsel for the judgment debtors 
did not object to it, Again on 
Ist September, 1977 counsel for the judg- 
ment debtors was present when it was 
ordered that proclamation be affixed af 
the Court house and at the spot by 7th 
September, 1977. The conduct of the 
judgment-debtors 
they appeared after the service of the 
prohibitory order on 9th May, 1977 till 
the date of auction leads to me to the 
conclusion that the judgment-debtors 
were never serious to challenge 
the facts mentioned in the ap- 
plication under O. 21, R. 66 and 
they were only waiting for the 
property to be auctioned and to take ob- 
jections only thereafter. Jf really there 
were any objections against the parti- 
culars to be specified in the proclamation 
of sale as required by O. 21 R. 66 (2) of 
the Code of Civil Procedure they could 
have come forward and made a petition 
to this Court requiring the matters which 
the judgment debtors wanted tobe in- 
cluded in the proclamation of sale, The 
judgment debtors in their objections hava 
not alleged any irregularity or fraud in 
publishing or conducting the sale, There 
is also no allegation of any substantial 
injury by reason of any irregularity or 
fraud in publishing or conducting sale, 
The word ‘fraud’ has been used in the ob- 
jections, but no particulars of the fraud 
are mentioned therein. Order 6 Rule 4 of 
the Code of Civil Procedure is as 
under :—~ 


“In all cases in which the party plead- 
ing relies on any misrepresentation, 
fraud, breach of trust, wilful default, or 
undue influence, and in all other cases 
in which particulars may be necessary 
beyond such as are exemplified in the 
forms aforesaid, particulars: (with dates 
and items if necessary) shall be stated in 
the pleading.” 


7. Under this rule party relying on 
misrepresentation, fraud, breach of trust, 
undue influence ete. is required to give 
particulars of such pleas with dates ete, 


from the date when: 
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It is now weli established that if parti- 
culars are not given such pleas are to >a 
ignored. In Bishnudeo Narain v, Seogeni 
Rai, (AIR 1951 SC 280), it has been ob- 
served as follows :— 

“Though pleas of undue influence and 
coercion may overlap in part ir some 
cases they are separable categories in 
law and must be separately pleaded. ~ 

In cases of fraud, undue influence and 
coercion, the parties pleading it must set 
forth full particulars and the case caf 
only be decided on the particulars as 
laid. There can be no departure from 
them in evidence, General allegations 
are insufficient even to amount to an 
averment of fraud of which any Ct. 
ought to take notice however strong the 
language in which they are couchsd may 
be, and the same applies to undue influ- 
ence and coercion, 

In the case of coercion when a Ct, 
is asked to find that a person was threa- 
tened with death it is necessary to give 
particulars to the nature of the threat, 
the circumstances, the date, time and 
place in which it was administered and 
the name of the person threatening, In 
the absence of such particulars it would 
be impossible to reach a proper conclu~ 
sion,” 

- 8 No particulars of the alleged fraud 
are pleaded by the judgment debtors, It 
is, therefore, not possible to determine 
the plea of fraud in the absence of parti- 
culars. As regards irregularity in publish- 
ing or conducting. sale the case of the 
judgment debtors is that notice under 
O, 21 R. 66 (2) was never ordered to be 
issued. Issue of notice under this rule is 
a part of publication of the proclamation 
of sale and as such the sale is to be ob- 
jected to under R. 90 of O. 21 of the Code 
of Civil Procedure which is as under :— 


“90. (1) Where any immovable property 
has been sold in execution of a decre, 
the decree-holder, or the purchaser, or 
any other person entitled to share in a 
rateable distribution of assets, or whose 
interests are affected by the sale, mey 
apply to the Court to set aside the sale 
on the ground of a material irregularity 
or fraud in publishing or conducting it. 

{2) No sale shall be set aside on the 
ground of irregularity or fraud in pub- 





‘lishing or conducting it unless, upon the 


facts proved, the Court is satisfied that 
the applicant has sustained substantial 
injury by reason of such irregularity or 
fraud. 

(3). No application to set aside a sale 
under this rule shall be entertained upon 
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any ground which the applicant could 
have taken on or before the date on 
which the proclamation of sale was 
drawn up. 

Explanation: The mere absence of, or 
defect in, attachment of the property 
sold shall not, by itself, be a ground for 
setting aside a sale under this rule.” 

9. In Sundrabai Ramchandra Rabade 
v. Anandrao Haribhau Rabade, AIR 1973 
Bom 301, it has been held that the provi- 
sion as to notice of auction contained in 
sub-r. (2) of R. 66 of the Code of Civil 
Procedure 1s not mandatory and so non- 
service of the notice upon the judgment- 
debtors will only render the subsequent 
sale voidable at his instance and the ap- 
plication filed by the judgment debtors 
for setting aside sale will fall under O. 21 
R. 90 and not under S. 47 of the Code of 
Civil Procedure. Thus it appears that the 
present objections do not fall under S. 47 
of the Code of Civil Procedure but fall 
only under O. 21 R, 90 of the Code of 
Civil Procedure. The sale is also not a 
nullity. The judgment debtors at all rele~ 
vant time were aware of the execution 
proceedings. There is no allegation of any 
substantial injury to them by non-issue 
of notice under R. 66 (2) of O. 21 of the 
Code of Civil Procedure. The applicants/ 
judgment-debtors are to show substantial 
injury under O. 21 R. 90 of the Code of 
Civil Procedure as held in AIR 1945 PC 
178. There is no irregularity in publish- 
ing the proclamation of sale, The non- 
issue of the notice under R. 66 (2) of 
O. 21 of the Code of Civil Procedure, 
therefore, does not entitle the judgment- 
debtors to get the sale set aside, 

10. As regards other points that Ashok 
Aggarwal, Advocate was not authorised, 
that there was no beating of drum and 
distribution of handbills and posters, 
and that property was worth Rs. 20 lacs 
and sold only for Rs. 4.55 lacs, no evi~ 
dence has been produced by the judg- 
ment debtors on any of these points and 
hence these are not grounds for setting 
aside the auction sale. 

11. Another objection of the judgment 
debtors is that by order dated 5th Feb. 
1974 the tenant, Managing Committee of 
the School was required to deposit the 
rent and that by said deposit the decree 
stands satisfied .or that the tenants ought 
to have deposited the same. There is no 
evidence in support of such pleas. 
The auction purchaser is a different body 
than the School. There is no direction to 
the auction purchaser in the order dated 
5th February, 1974. The last contention 
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of the learned counsel for the judgment 
debtors was that the auction purchaser js 
the tenani in the suit property. The auc- 
tion purchaser is Delhi Sikh Gurdwara 
Managing Committee, Delhi, while the 
tenant in the property is Guru Har- 
kishan Public School and the injunction 
order dated 5th February, 1974 is ad- 
dressed to the Managing Committee of 
the said school. 

12. I, therefore, hold that the objec- 
tion petition (EA 365/77) having been 
filed within sixty days from the date of 
sale is within time and that the objection 
petitions Nos. 30/78 and 296/78 having 
been filed on 17th January, 1978 and 
3rd October, 1978 are barred by time. 
I further hold that the sale held on 
26th September, 1978 is not void put is 
voidable but no steps were taken to 
plead and produce evidence on behalf of 
judgment debtors to show that there was 
any irregularity or fraud in publishing 
or conducting sale. No substantial injury 
has been proved or pleaded and as such 
the sale is not liable to be set aside. 

13. Learned counsel for the judgment 
debtors has referred to authorities which 
are on the points not pleaded in the ob- 
jection petition. It is, therefore, not ne- 
cessary to consider these authorities, 

14. No ground is therefore available 
to the judgment debtors to set aside the 
sale. As already mentioned the sale was 
confirmed on 2nd November, 1977, the 
Sale Certificate has also been issued 
since then. These objections (365/77, 30/78 
and 296/78) are therefore dismissed with 
costs. Counsel's fee Rs. 500/- to be paid 
to the auction purchaser and another fee 
Rs. 500/~ to be paid to the decree-holder 
by the judgment debtors. 

Order accordingly. 


AIR 1980 DELHI 20 
RAJINDAR SACHAR AND 
HARISH CHANDRA, JJ. 

Inder Mohan Bhardwaj. Petitioner v. 
Union of India and others, Respondents. 
C. W. No. 1135 of 1979, D/- 4-9-1979. 

(A) Constitution of India, Arts. 102, 
103 and 226 — Proceedings for quo war- 
ranto against minister in Central cabinet 
— Mere allegations of his disqualification 
under Art. 102 (1) (d) not enough — 
There must be a finding as to disqualifi- 
cation by a competent authority. 

Though Art. 102 does not mention dis- 
qualification for being a minister, a per- 
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son will be ineligible for being a Minister 
if he suffers from any of the disqualifica- 
tions as mentioned in Art. 102. Hence, if 
a person is disqualified under Arti- 
cle 102 (1) (d) to be a member he will 
not be entitled to be a Minister. (Para 3) 


But a mere allegation of any of the 
kinds mentioned in S. 102 (1) is not 
enough to entail a disqualification of a 
member as is clear from Art. 103, under 
which a decision by the President is 
final. It may be that Parliament has been 
dissolved and Art, 103 may not be avail- 
able but that does not mean that a mere 
allegation must be accepted as proved. 
The requirement of adjudication before 
disqualifying a person cannot be whittled 
down. Therefore, in proceedings for quo 
warranto against a minister in the 
central cabinet (Respondent 3 in this 
case) unless there is a finding by a court 
of law or any other constituted authority 
that a person has incurred the disquali- 
fication under Art. 102 (1) (d) the argu- 
ment cannot be accepted that respondent 
No. 3 must be held to be disqualified on 
the sole ground that allegation has been 
made by a very high personage like the 
then Home Minister and the present 
Prime Minister of the country. (Para 4) 


(B) Constitution of India, Art. 226 — 
Political questions of public interest —~ 
Ambit of High Court’s jurisdiction ~ 
Relief if can be granted. 


Questions may be of political interest 
to people at large. But then the questions 
which may be of interest on a political 
plane are not necessarily within the am- 
bit of the Court’s jurisdiction. There is 
not under our Constitution a judicial 
remedy for every political mischief and 
‘In this situation, as in others of like na- 
tures, appeal for relief does not belong 
here. Appeal must be to an informed, 
civically militant electorate. In a demo- 
cratic society like ours, relief must come 
through an aroused popular conscience 
that sears the conscience of the people’s 
representatives,’ (Para 5) 


P. N. Lekhi, for Petitioner, 


SACHAR, J.:— By this petition the 
petitioner prays for the issue of a writ 
of quo warranto and seeks a declaration 
that respondent No. 3, Shri H. N. Bahu- 
guna. the Finance Minister in the Gov- 
ernment of India, has no right under the 
Constitution of India to continue as a 
member of the Council of Ministers 
headed by respondent No, 2, Choudhary 
Charan Singh, the Prime Minister of 
India, Cea a “| rea 

o 
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2. The challenge to the appointment 
of respondent No. 3 is apparently inspir- 
ed by the publication in the issue of 
i2th Aug. 1979, of Sunday Standard, City 
Edition, New Delhi, a letter written by 
respondent No. 2 on 2-4-1973 to Shri 
Morarji Desai, the then Prime Minister 
of India and the letter written by re- 
spondent No. 3 to Shri Morarji Desai on 
10-7-1978. It is mentioned in the petition 
that respondents 2 and 3 were az the re- 
levant times ın April-July, 1978 members 
of the Council of Ministers in Desai 
Cabinet and were holding the portfolios 
of Home and Petroleum respectively. The 
letter of 2-4-78 written by respondent 
No. 2 ta Shri Morarji Desai starts by say- 
ing that the same was being written to 
bring to the notice of the Prime Minister 
the doings or the activities of a colleague 
which cannot but bring the government 
to disrepute and lead to the ruination of 
the Janata Party. The letter mentions a 
number of incidents but the present peti- 
tion is confined to and Mr. Lekhi for the 


petitioner also restricted himself 
to the portion of the letter 
where it reads ‘respondent No. 3 


is in close touch with the Cammunist 
Party of India and is its great suppcrt’. 
The letter goes on to say that ‘through 
it he has tried to establish contacts with 
the USSR. In fact he is regarded in some 
circles as an agent KGB.’ This letter was 
shown to respondent No. 3 by Shri 
Morarji Desai with a yiew to giving him 
an opportunity of having his say with 
regard to the contents thereof, and that 
is how the letter of 10-7-78 was written 
by him. Respondent No. 3 has described 
the letter of 2-4-1978 of respondent No. 2 
as a master-piece in unsubstantiated in- 
vectives and self-assumed righteousness, 
With regard to the allegation which is 
the subject matter of this writ petition, 
respondent No. 3 described this as sad 
and sordid reading and describes the plea 
that he was a friend or supporter of 
C. P. I. and through it he tried to estab- 
lish direct contacts with USSR as worse 
than self condemnatory. The letter fur- 
ther says, ‘what is worse is that the 
Home Minister Choudhary Charan Singh 
little realising the value of office he holds 
makes a wild charge of my so-called con- 
nection with KGB as claimed by some 
unidentified sources. If the Home Min- 
ister of a country makes this charge with- 
out adequate or possible proof it only 
needs a careful thought whether such a 
position of trust or charge is in the safe 


hand. In the absence of any evidence the 
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charges are obviously malicious the 
Home Minister must be called: upon 
either to prove the charges or withdraw 
them unconditionally.’ The petition al- 
leges that KGB mentioned in the letter 
of respondent No. 2 is the political intel- 
ligence agency of USSR recruiting local 
agents who in turn further the political 
aims and objects of the USSR even if its 
aims go contrary to the best interests of 
the country of which the agent is a citi- 
zen. The petition alleges that respondent 
No. 2 as the then Home Minister in the 
Union Cabinet must be presumed to have 
acted not on mere hearsay but must have 
before him concrete information before 
he levelled such serious allegations 
against his own cabinet colleague. It is 
on the basis of these allegations that it 
is averred in the petition that the char- 
ges of foreign connections made in the 
letter of April 2, 1978, by Choudhary 
Charan Singh notwithstanding the reply 
by Shri Bahuguna on July 10, 1978, 
wholly and totally disqualifies and ren- 
ders respondent No. 3 constitutionally 
unfit to be and continue in his office as 
a Minister in any cabinet as long as the 
said charges hold the field. It is also 
mentioned in the petition that there is 
no denial by respondent No, 2 or re- 
spondent No. 3 of having written the 
letters as have been published in the 
‘Sunday Standard dated 12-8-1979. For 
the present.purpose we will proceed on 
the assumption that these letters were 
in fact written. The question however 
still remains whether these letters result 
in making respondent No. 3 ineligible to 
remain a member of the Council of 
Ministers, 


3. Article 74 of the Constitution pro- 
vides for a Council of Ministers to aid and 
advise the President, Art. 75 (1) provides 
for the appointment of Ministers on the 
advice of the Prime Minister. No quali- 
fication as such is prescribed in the Con- 
stitution to be appointed a Minister. 
There is of course a kar under Art. 75 (5) 
inasmuch as a Minister -who for any 
period of six consecutive months is not a 
member of either House of Parliament 
shall at the expiration of that period 
cease to be a Minister. This clause ob- 
viously is not applicable’ because re- 
spondent No. 3 was a member of Lok 
Sabha ~before it was dissolved on 22-8- 
1979. Article 102 (1) provides for dis- 
qualifications for being chosen as and 
for being a member of either House of 
Parliament and mentions various even- 
tualities. Sub-clause (d) of Cl, (1) of the 
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Article contemplates an eventuality if he 
is not a citizen of India or has voluntari- 
ly acquired the citizenship of a foreign 
State or is under any acknowledgment 
of allegiance or adherence to a foreign 
State. (emphasis supplied). Clause (e) 
provides that if he is so disqualified by 
or under any law made by Parliament. 
The said disqualification has been pro- 
vided in the Representation of the People 
Act and ıt is not Mr, Lekhi’s case that 
respondent No. 3 is disqualified under 
any provision of the said Act. The sole 
argument of Mr. Lekhi on which he seeks 
a declaration about the constitutional in- 
eligibility of respondent No. 3 to remain 
a Minister is on the ground of the alleg- 
ed disqualification mentioned in Arti- 
cle 102 (1) (d) ie. under any acknowledg- 
ment of allegiance or adherence to a 
foreign State. Mr. Lekhi contends that 
if a person cannot be a member of the 
Parliament if he is under any acknow- 
ledgment of allegiance or adherence to 
a foreign State, it inevitably follows that 
such a person is also disqualified to be a 
Minister. Though Art. 102 does not men- 
tion disqualification for being a Minister, 
we are prepared to accept that a person 
will be ineligible for being a Minister if 
he suffers from any of the disqualifica- 
tions as mentioned in Art. 102. This is 
both logical and understandable. Because 
if there is any constitutional bar on a 
person being a member of either House 
of Parliament it surely cannot be accept- 
ed that a Minister who holds a more re- 
sponsible position should be free from 
fetters of the disqualifications laid down 
in the Constitution. The broad argument 
that if a person is disqualified under 
Art. 102 (1) (d) to be a member he will 
not be entitled to be a Minister can be 
readily accepted. But that does not in 
any way advance the case of the peti- 
tioner. No suggestion is given that re- 
spondent No. 3 suffers from any of the 
disqualifications mentioned in sub= 
cis. (a), (b}, (c) & (e) of cl. (1) of Art. 102. 
Only cl. (d) is invoked. Now admittedly 
respondent No. 3 is a citizen of India and 
has not acquired the citizenship of 
foreign State. This was not disputed by 
Mr. Lekhi. He stressed solely the plea 
that respondent No. 3 must be held to be 
disqualified because of being under ac- 
knowledgment of allegiance ‘or adher- 
ence to a foreign State. Mr. Lekhi 
has referred to the oath of secrecy that 
a minister has to take in terms of third 
Schedule to the Constitution by which 


he swears that he will not directly or 








1980 \ 


indirectly communicate or reveal to any 
person or persons any matters which 
shall be brought under his consideration 
or shall become known to him as 
a minister for the Union except as may 
be required for the due discharge of his 
duties as a minister. The purpose of re- 
ferring to the oath was in support of his 
argument that if a person was an agent of 
an intelligence agency of a foreign gov- 
ernment he would by its very nature be 
violating the oath of secrecy and cannot 
obviously remain a member of the 
Council of Ministers. That a spy cannot 
be qualified to be a minister is a self 
evident proposition with which no one 
can have even a moment’s difference, 
The difficully comes when Mr. Lekhi 
asks us to accept the allegation made in 
the letter of respondent No. 2 as being 
equivalent to a finding that respondent 
No. 3 has become disqualified under 
Art. 102 (1) (d) as he is under acknow- 
ledgment of allegiance or adherence to 
a foreign State. This we find impossible 
to do on the present state of the record. 
Respondent No. 3 has clearly denied this 
allegation and has castigated it as a wild 
charge and as malicious. We are not 
called upon nor are we competent in 
these proceedings of quo warranto to 
determine the veracity or otherwise of 
the respective allegations made in these 
two letters of respondents 2 and 3. Mr. 
Lekhi made much of the fact that in 
view of the completely contradictory 
stand taken by respondents 2 and 3 it is 
apparent that one of them is not telling 
the truth. This argument of Mr. Lekhi 
itself shows the weakness in his stand 
that respondent No. 3 should be-held ‘to 
be constitutionally disqualified to be a 
minister, even when all that counsel can 
say in support of such an allegation is 
the letter written by respondent No, 2. 
Mr. Lekhi emphasises that the allegation 
that respondent No. 3 being a KGB agent 
was made by no less a person than the 
then Home Minister of the country and 
the present Prime Minister and urges 
this as proof of its correctness. We 
accept that the allegation made in the 
letter of respondent No. 2 is a serious 
one. We also accept that the allegation 
has come from a very responsible quar- 
ter. But we must at the same time also 
note that this allegation has been denied 
and repudiated with vehemence by re- 
spondent No, 3, an equally responsible 
personage, Mr. Lekhi sought to contend 
that’ the acknowledgment of adherence 


to a foreign State does not necessarily 
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have to come from the person concerned, 
but may even be made by a third person 
and that would be enough to disqualify 
a person against whom this acknowledg= 
ment is made. He was however cautious 
enough to realise the gravity of the im- 
plication of this interpretation because 
then any political rival may acknow- 
ledge that his opponent owes adherence 
to a foreign State and on this argument 
seek to disqualify him under Arti- 
cle 102 (i) (d). That is why Mr, Lekhi 
sought to restrict that this acknowledg- 
ment should be by an incumbent Prime 
Minister, Home Minister or Finance 
Minister. We cannot of course appreciate 
the logic of restricting it only zo these ` 
personages. Mr. Lekhi suggested that hé 
is restrictmg it because these persons 
would know about the true facts but, 
that may equally apply to the former 
Home Minister, and Prime Minister. But 
Mr. Lekhi would not extend this benefit 
to them, This argument itself is illogica} 
and leads to an anomalous situation. Iè 
amounts to say that the allegation should 
be accepted as proved without adjudica- 
tion. However high or responsible may 
be the source of allegation it is still an 
allegation. This country is governed by 
the rule of law which necessarily re- 
quires that no allegation made by how- 
soever high an authority can be accepted 
and acted upon in a court of law unless 
the same has been proved in accordance 
with law and procedure laid down there- 
in. 


4. That a mere allegation of kinds 
mentioned in Art. 102 of the Constitution 
does not entail this disqualification is 
clear from Art. 103, (which) requires that 
if any question arises as to whether a 
member of either House of Parliament 
has become subject to any of the disqua- 
lifications mentioned in cl. (1) of Art. 102 
the question shall be referred for the 
decision of the President and his 
decision shall be final, and that before 
giving any decision on any such question, 
the President shall obtain the opinion of 
the Election Commission and shall act 
according to such opinion. It is also not 
disputed by Mr. Lekhi that if the House 
of People had not been dissolved and an 
allegation had been made against re- 
spondent No. 3 within the meaning of 
cl. (d) of sub-cl. (1) of Art. 102 he could 
not have been disqualified for remaining 
a member of the Parliament unless an 
enquiry was first held and decision given 


in terms of Art, 103 of the Constitution. 
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All that he could say was that the pro- 
visions of Art. 103 were not available at 
the present time. But that does not mean 
that a mere allegation must be accepted 
as proved. The requirement of adjudica- 
tion before disqualifying a person cannot 
be whittled down. Mr. Lekhi referred to 
the definition of Foreign Agent in 
5. 4 (2) (b) of the Official Secrets Act 
which includes any person............ | Cee 
in respect of whom it appears that there 
are reasonable grounds for suspecting 
him of having been employed by a 
foreign power. We do not see any rele- 
vancy to the present case because that 
definition is relevant when a person is 
proceeded against in a court of law under 
S. 3 of the Official Secrets Act and that 
necessarily would require adjudication 
by a court of law. It is apparent there- 
fore that unless there is a finding by a 
court of law or any other constituted 
authority that a person has incurred that 
disqualification under Art. 102 (1) (d) the 
argument cannot be accepted that re- 
spondent "No. 3 . must be held to be dis- 
qualified on the sole ground that allega- 
tion has been made by a very high per- 
sonage like the then Home Minister and 
the present Prime Minister of the 
country. It is not Mr. Lekhi’s case that 
respondent No, 2 has any authority under 
the law to hold that a person has jin- 
curred the disqualification under Arti- 
cle 102 (1) (d) Thus we have nothing 
more to go by than mere allegations 
which cannot be accepted in a court of 
law. 


5. The question posed by Mr. Lekhi 
that whether in view of these serious 
allegations having been made by re- 
spondent No. 2 he should have advised 
the President to include respondent No, 3 
in his Council of Ministers or whether 
respondent No. 3 against whom the alle- 
gation had been made by respondent 
No. 2 should have agreed to be a mem- 
ber of Council of Ministers headed by 
respondent No, 2 are questions on which 
public may legitimately expect some 
answers. It is possible as Mr. Lekhi says 
that public opinion may he greatly agi- 
tated and may want to know as to where 
the truth lies. We do not deny that these 
questions may be of grave political inter- 
est to people at large. But then the 
questions wh'ch may be of interest on a 
political plane are not necessarily within 
the ambit of the court’s jurisdiction. The 
argument of Mr. Lekhi suffers from the 
inability to accept as was pointed out by 
Justice Frankfurter in Charles W. Baker 


Inder Mohan v. Unicon of India (Sachar J.) 
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v. Joc C. Carr 369 US 663 at 716, 
‘that there is not under our 
Constitution a judicial remedy for 
every political mischief and ‘In 
this situalion, as in others of like na- 
fures, appeal for relief does not belong 
here. Appeal must be to an informed, 
civically militant electorate. In a demo- 
cratic sociely like ours, relief must come 
through an aroused popular conscience 
that sears the conscience of the people’s 
representatives.’ 


6. Framers of the Constitution also 
recognised this limitation. Thus when Dr. 
Ambedkar was asked to introduce a dis- 
qualification against a convicted person 
being appointed a Minister of State he 
disagreed on the ground that it is not 
necessary to put all this in the Constitu- 
tion and that ‘this is a case which may 
eminently be left to the good sense of 
the Prime Minister and to the good sense 
of the Legislature with the general pub- 
lic holding a watching brief upon them.’ 
(See: Constituent Assembly Debates} 
Vol. VII Page 1160) 


7. Had the petition remained in the 
unamended form as it was originally filed 
the same would have to be dismissed be- 
cause we have found no substance in 
this contention made by Mr. Lekhi. 








8. This petition, however was amend- 
ed and a further point was raised which 
is mentioned in para 28-A of the petition. 
The point raised is that the respondent 
No. 2 tendered the resignation of himself 
and his Council of Ministers on 20-8-1979 
and the same was accepted by the Presi- 
dent on 22-8-1979, but respondent No. 3 
continues to function as a Minister with- 
out taking the fresh oath of office. The 
petitioner has filed a further affidavit on 
31-8-1979 reproducing the letters said to 
have been written by respondent No. 2 
tendering his resignation to the Presi- 
dent and the President’s letter of the 
same date accepting the resignations and 
requesting the respondent No. 2. and his 
colleagues to continue in office till other 
arrangements are made. Mr. Lekhi’s con- 
tention 1s that Art. 75 (4) provides that 
before a Minister enters upon his office 
the President shall administer to him the 
oath of office and secrecy. Mr. Lekhi con~ 
cedes that respondent No. 3 had taken 
the said oath when he was sworn in as 
a Minister on 25-7-1979 but says that 
when the resignation of the Council of 
Ministers was accepted by the President 
on 20-8-1979 the oath could no longer 
serve the purpose for the further func- 
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tioning of respondent No. 3 as Minister. 
The contention is that though it may be 
open to the President to appoint re- 
spondent No. 3 as a Minister after ac- 
cepting the resignation, the respondent 
No. 3 cannot enter upon his office with- 
out taking a fresh oath of office. 

9. Though we have found that there 
is no substance in the first contention, 
show cause however will be issued only 
on the allegations made in para 28-A on 
this point. The notice need issue only to 
respondents 1 and 3 because the implead- 
ing of respondent No. 2 was necessitated 
only because of the first point which we 
have rejected and it is not necessary to 
issue notice to respondent No. 2. Issue 
show cause on this limited point for 
19th Sept. 1979. 


Bhagwat Dayal v. Pritam Dayal 


Order accordingly. 


AIR 1980 DELHI 25 
SULTAN SINGH, J. 

Bhagwat Dayal Galgotia, Petitioner v, 

Pritam Dayal Galgotia, Respondent. 
Suit No. 278-A of 1975, D/- 14-5-1979. 
(A) Arbitration Act (1940), S. 20 — 
Application under — Limitation — Gov- 
erned by Art. 137 of Limitation Act 
(1963). (Limitation Act (1963), Art. 137). 
(Para 7) 
(B) Arbitration Act (1940), Section 20 
— Application under — Limitation — 
Starting point — Partnership firm — 
Dissolution — Claim as to share in 
value of goodwill Accrues from 
date of dissolution of firm — Appli- 
cation under Section 20 has to be filed 
within 3 years from that date and not 
from date of notice to other party — No- 
tice to other party'to refer dispute to 


arbitration and its refusal are not pre- 
conditions for filing application under 
S. 20. (Para 8) 
Cases Referred : Chronological Paras 
AIR 1977 SC 282 , 7 
AIR 19639 SC 474 7 


AIR 1969 SC 1335: 1969 Lab IC 1538 7 

Daljit Singh, for Petitioner; G. L. 
Rawal, for Respondent. 

ORDER;— The petitioner filed this 
petition on 29th April, 1975 under S. 20 
of the Arbitration Act which was regis- 
tered as Suit No. 278-A of 1975 for the 
filing of arbitration agreement and for 
appointment of an arbitrator. On Ist 
April, 1960 the petitioner and the re- 
spondent entered into a2 partnership 
agreement to carry on business under 
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the name and style of M/s. E. D. Gal- 
gotia & Sons. This firm has two sections 
(i) Techmical Section and (ii) General 
Section. Technical Section business was 
carried on the mezzanine floor and the 
General Section business was carried of 
the entire ground floor of 17-B Con- 
naught Place, New Delhi. The partner- 
ship business continued up to 31st March, 
1972 when the firm was dissolved. As a 
result of dissolution the respondent took 
over the Technical Section. Apart from 
the premises at 17-B Connaught Place, 
New Delhi, the partnership firm had a 
branch of Hauz Khas New Delhi and on 
dissolution the respondent also took over 
the business of the Branch at Hauz Khas, 
New Delhi. The petitioner alleges that 
the respondent, agreed to reimburse the 
petitioner to the extent of his share of 
goodwill in the business at Hauz Khas, 
New Delhi, that after dissolution the pe- 
titioner demanded his share of goodwill 
but the respondent denied his liability 
to pay. Under cl. 9 of the Deed of part- 
nership dated 1st April, 1960 it was 
agreed between the petitioner and the 
respondent that all disputes amcngst the 
parties in respect of interpretation of 
the deed or any other matter whatsoever 
in connection with the partnership deed 
would be referred to arbitration. On 
28th March, 1975 the petitioner through 
his counsel sent a notice to the respon- 
dent alleging that under cl. 1 of the 
partnership deed the firm was to carry 
on business at 17-B, Connaught Place, 
New Delhi with liberty to open any 
branch at any other place, that a branch 
was opened at Indian Institute of Tech- 
nology, Hauz Khas, New Delhi, that as 
a result of dissolution the respondent 
took over the technical section, as well 
as entire business at Indian Institute of 
Technology, Hauz Khas, New Delhi, that 
the respondent had agreed to reimburse 
his share of goodwill of the business at 
Indian Institute of Technology, shat the 
value of the goodwill of the said branch 
was Rs. -2,00,000 and under cl. 9 of the 
partnership deed, the respondent was re- 
quired to refer the dispute to share gcod- 
will to an arbitrator. It appears that the 
respondent did not reply to this notice 
dated 28th March, 1975 and therefore 
the petitioner filed the present petition. 


2. The respondent in his written state- 
ment resisted the petitioner's claim on 
various grounds. Issues were also framed 
on 29th Wov., 1976. It is not necessary 
te deal with any of them as at the time 
of hearing it was discovered thai petition _ 
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under S. 20 of the Arbitration Act wes 
barred by time although no specific plea 
was raised in the written statement. Or- 
portunity was given for arguments on 
the question of limitation. Parties argued 
the matter at great length, 

3. The questions for decision are (i) 
whether there is any period of limita- 
tion prescribed for a petition under 5. 20 
of the Arbitration Act and also (ii) whe- 
ther the present petition is within time. 

4. In short the facts of the presert 
case as stated above are that the parties 
entered into partnership on Ist April, 
1960, it was dissolved on 3lst March, 
1972, the Technical Section at Connaught 
Place, New Delhi and business at Indian 
Institute of Technology were taken over 
by the respondent, the respondent agreed 
to reimburse the. petitioner to the ex- 
tent of his share in goodwill of tke 
branch at Indian Institute of Technology, 
Hauz Khas, New Delhi. Thus it appears 
that the right to claim share in goodwill 
arose on 31st March, 1972. The pet- 
tioner, however, alleges further thay the 
respondent agreed to reimburse his share 
in goodwill but the respondent denies 
the same. 


5. There is no specific Article in the 
Limitation Act, 1963 prescribing a period 
of limitation for a petition under S. 20 
of ‘the Arbitration Act. However, zhere 
is residuary Art. 137 which is as follows: 





Period of 


iod, Time from which 
Limitation. 


period begins 
to run, 


When the right 
to apply accrues 


Description of 
application. 


187. Any othor Three years. 
application for 
which no period 
of limitation is 


provided else- 
where in this 
Division, 





There are three divisions“in the Sche- 
dule to the Limitation Act, 1963. Ths 
first division consisting of ten parts refers 
to the period of limitation for suits. Tha 
second division in the Schedule pertains 
to limitation for appeals and the chird 
division consisting of two parts periains 
to the period of limitation for applica- 
tons. Part 1 relates to the application in 
specified cases and Part II relates to 
other applications. In Part II of the third 
division there is only Art. 137. Under S. 2 
of the Limitation Act, 1963 the words, 
‘applicant’ and ‘application’ have been 
defined as follows: 


“2. In this Act unless the context other- 
wise requires,— 
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(a) ‘applicant’? includes— 

(i) a petitioner; 

(ii) any person from or through whom 
an applicant derives his right to apply; 

(iii) any person whose estate is repre- 
sented by the applicant as executor, 
administrator or other representative; 

(b) ‘application’ includes a petition”, 


6. Under the Limitation Act, 1908, 
the word ‘application’ was not defined, 
S. 2 (b) has been inserted in the Limita- 
tion Act, 1963 so as to include a petition, 
original or otherwise. The object appears 
to be to provide a period of limitation 
for original petitions and applications 
under special laws as there was no such 
provision under the Limitation Act, 1908. 
It, therefore, appears that legal position 
changed after the commencement of the 
Limitation Act, 1963, 


T. Art. 181 of the Limitation Act, 
1908 was a residuary article for applica- 
tion and it was observed in many decid- 
ed cases that Art. 181 of the Limitation 
Act, 1908 was restricted to an applica- 
tion under the Civil P. C. It was held in 
Mohd. Usman v. Union of India, AIR 
1969 SC 474, that Article 181 did not 
apply to petition under Section 20 of the 
Arbitration Act. In Kerala State Electri- 
city Board, Trivandrum v. T. P. Kunha- 
liumma, AIR 1977 SC 282, the Supreme 
Court after referring to its earlier deci- 
sions held that Article 137 of the Limi- 
tation Act, 1963 applies to any petition 
or application filed under any Act to the 
civil court. The court differed with their 
view in Town Municipal Council, Athani 
v. Presiding Officer, Labour Court, Hubli, 
AIR 1969 SC 1335 and held that Art. 137 
of the Limitation Act, 1963 is not con- 
fined to applications contemplated by or 
under the Civil P. C. that the interpre- 
tation, which was given to Article 181 
of the Limitation Act, 1908, would not 
be applicabie with regard to Art. 137 of 
the Limitation Act, 1963. The plain lan- 
guage of Art. 137 does not restrict its ap- 
plication to petitions or applications 
under the Civil P. C. only, but it applies 
to all applications for which no period 
of limitation is provided elsewhere i. e. 
in Part I of the Third Division. Admitted- 
ly no period of limitation is prescribed! 
for an application under S. 20 of the} 
Arbitration Act in the Schedule — Third 
Division — Part I, Art. 137 therefore, is! 
the only arlicle applicable to such ap- 
plication. I am, therefore, of the opinion 
that Art. 137 of the Limitation Act, 1963: 
prescribes a period of limitation, for| 
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filing a petition under Section 20 of the 
Arbitration Act. 

8 The question then is when the 
right to move a petition under S. 20 of 
the Arbitralion Act arose. In other words, 
when the right to apply accrued, or 
when the cause of action arose for such 
a petition. The right to apply accrued on 
the day when the applicant for the first 
time became entitled to claim relief. Ad- 
mittedly the firm was dissolved on 31st 
March, 1972 and it is on that date that 
the petitioner was entitled to claim 
share in the value of the goodwill of the 
business of the partnership firm at Indian 
Institute of Technology, Hauz Khas, New 
Delhi. It is on that day that the peti- 
tioner alleges that the respondent agreed 
to reimburse the petitioner on account 
of the petitioner’s share in the goodwill. 
In the notice dated 28th March, 1975 sent 
by the petitioner’s counsel to the respon- 
dent, it is observed as follows: 

“The partnership business was carried 
on up to 3ist March, 1972 after which 
the firm was dissolved. As a result of 
dissolution of the firm you took over the 
technical section of the shop at 17-B 
Connaught Place, New Delhi, which was 
started on the mezzanine floor of the said 
shops. Besides this you also took over 
the entire business of the branch at 
Indian Institute of Technology, Hauz 
Khas, New Delhi. You had, however, 
agreed to reimburse my client to the ex- 
tent of his share of goodwill of the said 
business of the branch at Indian Institute 
of Technology. The value of the good- 


- will of the said branch as on 31st March, 


1972 is Rs. 2,00,000/-. 
being 50% comes to Rs. 1,00,000/-. My 
client has requested you on several oc- 
casions for the payment of his share of 
the goodwill but to no avail. On 18th 
March 1975 a-notice in writing calling 
upon to pay the said sum of Rupees 
1,00,000/- were also sent to you by re- 
gistered post. The said notice was duly 
served upon you on ‘21st March, 1975 but 
you have failed to pay the amount due 
to my client.” 

From this notice dated 28th Mar, 1975 
it is clear that the right to claim share 
in the goodwill arose on 31st March 1972 
when the firm was dissolved. Before 
dissolution there can be no claim to share 
goodwill. It is not the case of any party 
that the sharing of goodwill of this 
branch was postponed. Admittedly no 
proceeding was filed in any court up to 
29th Apr. 1975, except serving the notice 
dated 28th Mar. 1975 upon the respon- 


My client’s share 
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dent who did not send any reply. It 
was contended by the learned counsel 
for the petitioner that the right to file 
petition under S. 20 of the Arbitration 
Act arose when the notice requiring the 
respondent to appoint an arbitrator was 
given and the respondent refused to ap- 
point. I do not agree. Right to file 
petition under S. 20 is not at all depen- 
dent on tne respondent’s refusal to refer 
the.dispute to arbitration. It is not the 
law that no application under S. 2) of the 
Arbitration Act can be made without a 
notice requiring the opposite arty to 
appoint an arbitrator, and his refusal to 
refer the dispute to arbitration. A de- 
mand to refer the dispute to arbitration 
and other party’s refusal to da so are 
not ingredients of the cause of action for 
the right to apply to a court that the 
agreement pe filed and an arbitrator be 
appointed. The petitioner cannot can- 
tend that the cause of action accrued to 
him only when the respondent refused 
to refer the dispute to arbitration. Right 
to claim share in goodwill arose on the 
date of dissolution i. e. 31st Mar. 1972. 
The present petition having been filed 
on 29th Apr. 1975 is therefore, barred 
by time and is dismissed with ro order| 
as to costs, 





Petition dismissed. 
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RAJINDAR SACHAR AND’ 
HARISH CHANDRA, JJ. 


Miss Sangeeta Srivastava, Petitioner v, 
Prof. U. N. Singh and others, Respon- 
dents. 


Civil Writ No. 482 of 1979, D/- 26-10- 
1979. 


(A) Evidence Act (1872), Section 115 
— Equitable estoppel — Applicability to 
educational institution — Inaction by 
university resulting in admission to non- 
eligible candidate — Held, equitable es- 
toppel applied, (Delhi University Act (8 
of 1922), Section 28 and Ordinance XC), 


A student was admitted to M. A. 
(Part I) class though she was not eligible 
as she did not secure minimum prescrib- 
ed percentage of marks in her B. A. exa- 
mination. The university informed the 
concerned college that her admission be 
cancelled, but the college (may be 
through inadvertence) did not inform the 
student. She was treated as a regular 
student throughout the academic year 
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and was made aware of the position only 
a few days before the examination. 
Held in the circumstances that the prin- 
ciple of equitable estoppel operated and 
the university could not refuse her from 
appearing at the examination when the 
candidate had placed all facts before the 
university and had not committed any 
fraud or misrepresentation. Moreoyer, the 
ordinance of the university permitted 
grant of exemptions in certain cases and 
therefore non-eligibility of the student 
would amount to mere irregularity and 
would not be ultra vires ordinance, rules 
or the Act. AIR 1968 Delhi 131, Foll. 
(Paras 5, 6 & 7) 
(B) Constitution of India, Art. 226 — 


Educational institution — Admission — 
Eligibility — High Court will not nor- 
mally interfere — Long delay and mac- 


tion of university in informing ineligibi- 
lity of student to appear for examination 
— Though deserving exemption not 
granted by university — Possibility of 
irreparable injury to student — Relief 
granted to her. (Para 8) 


Cases Referred ; , Chronological Paras 


AIR 1968 Delhi 131 6 
AIR 1956 Mad 309 6 


Yogeshwar Parshad with A. K. Srivas- 
tava, for Petitioner; R. P. Bansal with 
V. P. Choudhary and Brij Bans Kishore 
with Ravinder Dayal, for Respondents. 


SACHAR, J.:— The petitioner in this 
writ petition chalienges the order of re- 
‘spondent No. 2, University of Delhi, in 
refusing to allow the petitioner to take 
the examination of M. A. (P) held in 
April, 1979. This petition was filed on 
6th April, 1979 and pending the disposal 
of the petition the petitioner was allowed 
to appear for the M. A. (P) History exa- 
mination commencing on 7th April, 1979. 
She has since taken the examination 
but her result has been withheld to await 
the decision in the present writ petition. 


2. The petitioner passed her B. A. 
(Hons,) History examination in 1978 from 
Delhi University. She was a student in 
Indraprastha College for Women. She se- 
cured 354 marks out of 800 marks equi- 
valent to 44.25%. For admission to the 
Post Graduate course candidates desirous 
of seeking admission to M. A. must fulfil 
the requisite condition of having passed 
with prescribed percentage as detailed in 
the appendix I of the Bulletin of Infor- 
mation, At page 9 of the Bulletin Note 1 
provides that rounding of a fraction of 
marks for purposes of admission to any 
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course is not permissible and note 2 pro- 
vides that candidate not ‘fulfilling the eli- 
gibility requirements shall not be regis- 
tered and no request for relaxation in 
the minimum eligibility requirements 
shall be entertained, 


3. Admission to M. A. History in Delhi 
University course requirement is B. A, 
(Hons.) in History from Delhi University. 
Those candidates who get 50% marks or 
above in the main subject are entitled to 
automatic admission -while candidates 
who get 45% or more but less than 50% 
marks, that is, category (B) have to take 
admission test of the department of his- 
tory from which the consolidated merit 
list will be prepared and admission will 
be strictly according to merit. These in- 
structions are found on pages 22-23 in 
the Bulletin of Information for 1978-79. 
Therefore if the Rules are to be strictly 
followed the petitioner was not eligible 
to seek admission to M. A. History course 
because she was short by 6 marks. She 
nevertheless applied for registration and 
sent her application, In the said applica- 
tion she correctly mentioned her marks 
as 354/800 and the division and percent- 
age mentioned was III and 45% (appro- 
ximate), Notwithstanding that on appa- 
rent reading of her application the peti- 
tioner did not fulfil the eligibility re- 
quirement she applied for registration to 
appear in the entrance examination and 
she was issued a registration slip No. 3271 
on 6th July, 1978 by the University of 
Delhi, respondent No. 2, permitting her 
to take the entrance examination whicb 
she took on 28th July, 1978. She was de- 
clared successful in the entrance exami- 
nation and was placed second in order of 
merit in the second list of successful can- 
didates. The petitioner was given an ad- 
mission slip and obtained admission in 
the Indraprastha College for Women, re- 
spondent No. 3. It is alleged in the peti- 
tion that thereafter she attended the 
classes regularly as well as tutorial clas- 
ses of M. A. in the year 1978-79 and paid 
her college fee regularly upto Apr., 1979. 
This part of her allegation has not been 
disputed in the counter-affidavits. On 
2-4-1979 the petitioner went to the col- 
lege to collect her roll number and the 
admission ticket but was told that the 
same had not been received. The peti- 
tioner alleges that she filled her form 
with fee of Rs. 32/- and submitted the 
same to the college authorities which for- 
warded the same to the Controller of 
Examination. This is not disputed by the 
respondents, The examination was to 
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commence from 7-4-1979. On April 4, 
1979 the petitioner went to the college to 
collect her admission ticket but found 
that the same had not come from the 
University. She thereafter obtained a let- 
ter dated 4-4-1979 from the Principal of 
the college addressed to the Controller of 
Examination requesting him that the col- 
lege had not received the admission tic- 
ket of the petitioner for the examination 
M. A. Previous History and requesting 
that this may be handed over to her per- 
sonally. It is the case of the petitioner 
that she went to university on 4-4-1979, 
she was informed that her admission had 
been cancelled as far back as October, 
1978 and that this was the first time that 
she came to know of it. She thereupon 
made a representation to the Vice-Chan- 
cellor on 6-4-1979 requesting the issue of 
admission ticket in which she mentioned 
that she had been attending classes all 


through and that it was only on 
4-4-1979 that she came to know 
that her admission to M.A. had 
been cancelled in October, 1978 and 


asking that she may be allowed to ap- 
pear in the examination without preju- 
dice to the decision that may be taken 
subsequently by the University. This ap- 
plication was forwarded and recommend: 
ed by the Principal of the college for 
sympathetic consideration, The university 
however did not permit her to take the 
examination and that is why she came to 
this court and obtained an order on 6th 
April, 1979 allowing her to take the exa- 
mination provisionally. 


4. Counter-affidavit has been filed by 
the university as well as the college. 

5. Most of the facts are not in dis- 
pute. That the petitioner was strictly 
speaking not eligible for admission as 
per regulations of the university is not 
in dispute because she did not have 45% 
marks. If therefore she had been refused 
admission when she applied for registra- 
tion to appear in the entrance examina- 
tion or soon thereafter we doubt whe- 
ther the petitioner could have made any 
grievance. The present situation however 
has arisen because the petitioner conti- 
nued to attend the classes, paid her fee, 
continued as a student of the college and 
participated in other activities as student 
and it was only in April, 1979 when the 
examination was to take place that she 
was denied admission to sit in the exa- 
mination. It is this silence and inaction 
on the part of the respondent that makes 
the petitioner invoke the rule of equit- 
able estoppel to urge that after such a 


“ 
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long time the respondents are barred 
from denying her the right to contince 


her studies on the ground that as per re- 
gulations she could not have got admis- 
sion. The return shows that the applica- 
tion filed by the petitioner gave facts 
correctly and did not in any way mis- 
represent the situation. It is also clear 
from the return that on 26-8-1978 - the 
Assistant Registrar of the University 
wrote to the principal of the college in- 
forming her that the petitioner did not 
fulfil the minimum requirement and she 
was not eligible for admission and direct- 
ing the principal to cancel the admission 
of the petitioner. Another letter to the 
same effect was written on 25-10-1978 by 
the .Assistant Registrar seeking informa- 
tion whether the admission of the peti- 
tioner has been cancelled, and if not im- 
mediate action should be taken. That 
these letters were exchanged between the 
college and the university is not in dis- 
pute. It is also not in dispute that the 
university did not send copies of these 
letters to the petitioner nor did it in any 
way seek to inform the petitioner about 
us having cancelled her admission. The 
petitioner’s case is that it is only on 
4-4-1979 that she came to know for the 
first time that her admission to the M. A. 
class. had been cancelled. In the counter- 
affidavit filed by the College the allega- 
tion is denied and it is stated that she 
was verbally informed about her cancel- . 
lation of admission in September/October, 
1978. In support of this Mr. Kishore, the 
learned counsel for the respondent re- 
ferred to the copy of the statement of 
the particulars of students admitted to 
M. A. Previous History sent by the col- 
lege to the University sometime in 
November, 1978, wherein the name of the 
petitioner does not figure. The obvious 
suggestion of Mr. Kishore is that her 
name did not figure in the list because 
the petitioner had been informed at about 
the same time that her admission to MLA. 
had been cancelled. It is of significance 
to note that no affidavit of a person who 
is said to have orally informed the peti- 
tioner has been filed; the affidavit of the 
Principal of the college does not even 
claim that she had herself informed the 
petitioner, orally or otherwise. There is 
however a positive denial by the peti- 
tioner that she ever came to knew about 
it prior to April, 1979. There is also no 
acknowledgment from the petitioner 
showing that she knew prior +o April, 
1979 that her admission to M. A. class 
has been cancelled, It is also nct denied 
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that the petitioner continued to pay her 
fee regularly, attend classes; both tuto- 
rial and seminar in the university and 


in the college. Evidently the fees paid 
by her were received by the college and 
it is not disputed by Mr. Kishore that the 
entries to that effect would be found in 
the Registers of the college. It does seem 
strange that if the petitioner was told 
that her admission had been cancelled 
she would have continued or could have 
continued paying her fee subsequently to 
October, 1978, Evidently there has been 
remissness though may be inadvertently 
by the college authorities in so far as 
the petitioner was continued to be shown 
on the rolls of the college when the col- 
lege had received a specific direction 
frorn the University to cancel her admis- 
sion in August or October, 1978. That 
the college continued to treat the peti- 
tioner as a regulerly admitted student is 
confirmed by the fact that she was given 
a letter on 4-4-1979 by the college ad- 
dressed to the Controller of examination 
requesting him to give her the roll num- 
ber for the M. A. Previous History exa- 
mination. Similarly her representation 
made to the Vice-Chancellor on 6-4-1979 
which specifically mentioned that she 
had been attending the classes, tutorials 
and availing of all the benefits of a uni- 
versity student and it was only on 4-4- 
1979 that she came to know that her ad- 
mission had been cancelled sometime in 
October, 1978, was forwarded and re- 
commended for sympathetic consideration 
by the principal of the college on the 
same date. Evidently at that point the 
college authorities accepted the position 
that earlier to 4-4-1979 the petitioner 
was never told that her admission to 
M. A. previous had been cancelled. We 
must therefore proceed on the basis that 
though the petitioner was ineligible for 
admission in the first instance and though 
the university had so written to the col- 
lege the petitioner never came to know 
of this earlier to a few days before the 
start of examination in April, 1979. 


6. The question arises whether in such 
„a situation she could invoke the principal 
of equitable estoppel. Mr. Bansal who 
appeared for the University and Mr. 
Kishore who appeared for the college 
strongly contended that as the university 
regulations provided obtaining 45% of 
marks for eligibility, the petitioner can- 
not-claim any benefit even if she was al- 
lowed to take entrance examination as 
there can be no estoppel against a sta- 
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tute. Now ordinance XC permits the aca- 
demic council to grant exemption from 
the operation of any of the ordinances 
governing admission of students............ ‘ 
This ordinance is couched in the widest 
terms, This really therefore means that 
if admission is given in violation of any 
of the ordinances governing the admis- 
sion of the students the existence of or- 
dinance XC makes the admission of the 
students contrary to ordinance or rules 
not an ultra vires act, but only-an irregu- 
lar act (vide University of Delhi v. Ashok 
Kumar Chopra, AIR 1968 Delhi 131 at 
137) with reference to Ordinance XA 
which was similarly worded as the pre- 
sent XC. In that case the candidate had 
obtained admission to B. A. Pass course 
Ist year. The candidate however had pas- 
sed S.S.C. Examination from Gujarat 
(Baroda) which had been recognised by 
the Delhi University, as equivalent to 
Matriculation examination of Delhi Uni- 
versity only whereas the qualification for 
admission to the University was either 
higher secondary examination of the 
Board of Higher Secondary Education, 
Delhi or examination recognised as equi- 
valent to it. The students were neverthe- 
less admitted to the college and even 
took the examination. It was thereafter 
that their admission and examination 
were cancelled, In justification for its 
action the university relied on the 
fact that the minimum eligibility quali- 
fication was not fulfilled by the students, 
This was rejected by the Court on the 
ground that the admissions were at the 
most irregular and not illegal and the 
doctrine of estoppel would apply to such 
cases. The court also found that the uni- 
versity had the power of approval or re- 
jection, but the university never told the 
candidates that their admission had been 
cancelled. ‘The court therefore quashed 
the order of the university cancelling the 
admission of the candidates, We find that 
there is very little difference in the facts 
of that case and the facts of the present 
case. The fact that in that case the can- 
didates were allowed to take examina- 
tion and the cancellation was done sub- 
sequently is not of any material conse- 
quence because the petitioner here also 
attended the classes right from July, 1978 
to April, 1979 and it was only a couple 
of days before the examination was to 
take place that she was told that her ad- 
mission had been cancelled. The damage 
done to the petitioner by the silence or 
inaction on the part of the respondent is 


clear from the fact that had the peti- 


1980 


tioner been told in July, 1978 that she 
was not going to be admitted she could 
have chosen either some other career or 
joined some other university. But the in- 
action of the University in not informing 
her and the act of the college in permit- 
ting her to remain on the rolls of the 
college and to continue to function like 
any other college student deprived her 
of any chance of seeking admission else- 
where. One academic year will inevitably 
be lost if the university was now to be 
permitted to deny her the right to sit in 
the examination and that for no fault of 
the petitioner. This is not a case where 
the petitioner has played any fraud or 
misrepresented facts or cencealed any 
material particulars while seeking admis- 
sion. She had placed full facts before the 
college and the university. That «the 
marks obtained by her were less than 
45% was mentioned clearly and on the 
forefront of the application. It is true 
that so far as the university is concern- 
ed it did take action though not so very 
quickly but still not so very late when 
it wrote in August, 1978 to the college 
asking the principal to cancel the admis~ 
sion of the petitioner. As we said before 
if this information was given to the pe- 
titioner at that time we do not think that 
she could have complained of cancella- 
tion because admittedly she was not eli- 
gible for admission. But she was entitled 
to believe and assume that as the college 
was continuing to keep her on its rolls, the 
university had accepted her application 
and no objection was being raised to the 
factum that she had got a little less than 
45% marks. It must not also be forgotten 
that in the first instance it was the uni- 
versity itself which had issued registra- 
tion number and allowed her to take the 
admission test of the department of his- 
tory and thus creating a reasonable ex- 
pectation that notwithstanding her getting 
less than 45% marks, she would be ad- 
mitted if she secured a position in the 
admission test. But the really serious 
matter is about the silence and inaction 
on the part of the college for which evi- 
dently the petitioner cannot be blamed, 
and cannot be allowed to suffer. Mr. 
Bansal had with quite some justification 
made a grievance that the action of the 
college in not -informing the petitioner of 
the cancellation of her admission when 
it was specifically told by the university 
in August, 1978 should not result in the 
petitioner pleading estoppel against the 
university. He had conjured up an almost 


nightmarish picture of the college dis- 
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regarding the directives of the university 
about the lack of eligibility of students 
and allowing them to continue in the 
college and thereafter the courts uphold- 
ing these admissions on the plea of es- 
toppel. We do not share this apprehen- 
sion urged by Mr. Bansal. We have no 
doubt that if the university informs the 
college that any particular candidate can- 
not be admitted because of not Zulfilling 
the eligibility qualification the college 
will normally and inevitably carry out 
the directions of the university and act 
accordingly. We have also no doubt that 
if the university felt in any case that the 
college was deliberately disobeying and 
disregarding the directions of the univer- 
sity the arms of the university are lang 
enough to take action against the erring 
college whether by means of disaffilia- 
tion or otherwise. While fully appreciat- 
ing the position of the university in a 
case like the present, we cannot ignore 
to notice that the admission to the uni- 
versity is done through the colleges. The 
applications are received through the col- 
leges. Students are to be on rolls of col- 
leges and fees are collected by the col- 
leges. There is thus a relationship of 
principal and agent between the college 
and the university and the college must 
be deemed to have acted on behalf of the 
university—in more or less similar situa- 
tion it was held in AIR 1956 Mad 309, 
that Board of Education acted on be- 
half of the university — (and we have no 
manner of doubt that it was only out of 
sheer inadvertence) and failed to inform 
the petitioner that her admission had 
been cancelled, the university cannot re- 
sist the plea of estoppel by passing on 
the blame io the college. After all the 
college has been chosen by the university 
as its own instrument. The counsel for 
the respondents pleaded that the terms 
of statute are absolute and do not admit 
of any relaxation or exemption and that 
it would work hardship to invoke the 
principle of estoppel in such a case. This 
argument assumes that the eligibility 
cannot be relaxed. But as already stated 
admission in violation of the eligibility 
will be at the most irregular and to such 
an act the proposition that there can be 
no estoppel against a statute will have 
no application. When the University has 
undertaken the task, it must keep itself 
equal to it and such an explanation of 
inconvenience and, economy cannot, 
from the very nature of the case, be an 


answer, much less an effective answer, 
for failure to discharge the first and the 
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most elementary duty it owed to the 
students, Mr. Kishore and Mr. Bansal 
had also put forth the plea that because 
of thousands of students seeking admis- 
sion, estoppel should not be applied to 
the university or college making mistakes 
so as to permit a student who lacks eli- 
gibility to continue the studies. This very 
argument was rejected almost a decade 
back in University of Delhi v. Ashok 
Kumar Chopra, (AIR 1968 Delhi 131), 
where the court observed that to accept 
such a contention will be to encourage 
and to put a premium on callous indiffer- 
jence on the part of the University off- 
cials and to allow them to play havoc 
with the life and career of thousands of 
youngmen and women seeking admission 
into the portals of the University. We 
cannot improve on these observations. We 
may hasten to add that we have no man- 
ner of doubt that there was no ulterior 
motive in not informing the petitioner. 
It is probably one of those cases of over- 
looking and inadvertent mistake. It was 
presumably in recognition of this fact 
that the college principal recommended 
the case of the petitioner to the univer- 
Sity to give her admission card. We feel 
that the principal took the proper course 
and acted like a true guardian as she 
stands in loco parenti to the students and 
their welfare must be her first concern. 


7. We may note that the Academic 
Council considered the question of grant- 
ing relaxation, under Ordinanee XC, to 
the petitioner. But by its resolution af 
3-9-1979 it refused to grant any relaxa- 
tion. Proceedings of the Academie Coun- 
cil have been brought to our notice and 
a copy filed. From a reference to the pro- 
ceedings we find that the principal of the 
college who had also been invited to at- 
tend the meeting of the standing com- 
mittee accepted that possibly a mistake 
had been made by the college and there- 
fore recommended to grant relaxation of 
minimum eligibility requirement to the 
extent of 6 marks to the petitioner. The 
standing committee after taking into ac- 
count the various circumstances recom- 
mended the grant of relaxation to the 
petitioner. The Committee also resolved 
that in future in such cases of admission 
in the faculty concerned while informing 
the Principal of the college concerned 
about the decision copy of such letters 
should also be endorsed to the candidate 
concerned, Unfortunately this recommen- 
dation of the standing committee did not 
find favour with the academic council, 


There were different views and no con- 
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sensus could be reached and the matter 
had to ‘be decided by voting: 8 members 
voted for the acceptance of the standing 
committee's recommendation and 27 
against it, while 11 abstained. Of course 
the fact that the academic council has 
not granted relaxation is not a bar to the 
petitioner getting relief from the court, 
The question posed is not whether the 
academic council should agree to grant 
relaxation (that aspect is irrelevant for 
decision of petition). Rather the claim of 
the petitioner is based on the plea of 
equitable estoppel, and we have no doubt 
that this is well founded. 






8. We may emphasise that it is afte 
a great deal of anxious consideration that 
we are interfering in this matter because 
we feel that normally the question of eli- 
gibility for the admission to the univer- 
sity are matters which are pre-eminently 
fit to be decided by the university autho- 
rities. Normally this court would be very 
reluctant to interfere in these matters 
because we have no doubt that the aca- 
demie discipline will be preserved best 
by all concerned including the Executive 
and even the courts (excepting in the 
rarest of cases where as in the present 
not to interfere will perpetuate injustice 
and cause irreparable injury to a young 
student, leading to bitterness) abstaining 
from encroaching upon the autonomy 
and internal discipline within the portals 
of university and academic institutions 
— after all they are temples of learning. 
We feel somewhat assured at our inter- 
ference when we find that the standing 
committee of the academic council and 
the principal of the college were of the 
view that in the circumstances of the 
case and considering all the circumstan- 
ces, this was a case where relaxation 
should be given by the Academic Coun- 
cil. We regret that this matter had to be 
voted upon and the Academic Council 
felt unable to grant relaxation. We very 
much wish that the academic council had 
exercised its power in granting relaxation 
in which case this court would have been 
spared the not so very pleasant task of 
the quashing the order of the university. 
We also notice that the petitioner in the 
admission test had obtained second place 
in the second list apparently indicating 
that she was a serious student and it was 
not a case where had the academic coun- 
cil exercised its power in favour relaxa- 
tion it would have permitted an un- 
deserving candidate to get admission. Be 


that as it-may the Academic Council did 
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not so exercise its power. We have there- 
fore no option but to give our decision on 
merits, 

9. We would therefore allow the Writ 
Petition and quash the order of the re- 
spondent University 
mission of the petitioner to the M. A. 
Class. The petitioner. was allowed to take 
the examination under orders of this 
Court. We would also issue a direction 
to the University to declare her result. 
The University will treat the petitioner 
to have been admitted to the M. A. (Pre- 
vious) properly and deal with her case 
on that footing. There will be no order 
as to costs, 
Petition allowed. 
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V. S. DESHPANDE, C. J. AND 

N. N. GOSWAMY, J. 

‘The Gidhey Club, New Delhi and an- 
other, Petitioners v. The Chief Secretary, 
Delhi Administration, Delhi and an- 
other, Respondents. 


Civil Writ No. 403 of 1978, D/- 13-12- 
1978. : 


(A) Constitution of Tadia, Arts. 47, 226 
—. State policy of prohibition — Can be 
enforced by administrative, action, 


- The directive principle embodied in 
Art. 47 can validly be implemented by 
executive action so long as it does not 
contravene any law or rule. Since the 
monopoly of regulating the liquor trade 
is vested in the Government, the execu- 
tive policy of the Government must pre- 
vail as it does not trench on any one’s 
legal rights. (Para 12) 

A statute can be implemented by the 
authority concerned either by framing 
rules or by issuing executive instruc- 
tions, The reason is that, unless the 
statute so says, the framing of rules, is 
not a condition precedent to the enforce- 
ment of a statute. The executive power 
of the Government is co-extensive with 
its rule-making power. The basic princi- 
ple is that the exercise of the executive 
power of the Government cannot be 
challenged by a petitioner. unless he 
shows that such executive action con- 
travenes any law. (Paras 9 and 12) 

(B) Dethi Liquor Licence Rules (1976) 
R. 13 — Applicability. 

R. 13 has no application when non- 
renewal is basen on the policy of prohi- 
bition, oe a 
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In the absence of prohibition policy, 
licensees whose licences are not to” be 
renewed have to be individually noticed 


-and heard before an order of refusal to 


renew is passed. But this procedure has 
no application when a general policy of 
prohibition is adopted and the decision 
not to renew the licences of the Club is 
not based on any consideration relating 
to the particular Club, but is based cn 
general policy. No question of giving 
notices to the individual Clubs and hear- 
ing their objections arises when a policy 
decision of general application is the 
reason for non-renewal of L-19 licences 
of all the Clubs. (Para 12) 


(C) Delhi Liquor Licence Rules (1976), 
R. 13 — Natural justice principle cf hear- 
ing — Compliance — It has to be in 
spirit and not according to letters of 
R. 13. (Constitution of India, Art. 226). 

- R. 13 embodies the natural justice 
principle of hearing the party before en 
adverse order is passed against him, The 


‘compliance with natural justice must be 


looked at from the viewpoint of sub- 
stance and not of technicality. The very 
object of natural justice is that technica- 
lity should not defeat justice and that 
substantial justice must be done. ` 
(Para 13) 
(D) Punjab Excise Act (1 of 1914), S. 58 
— Delhi Liquor Licence Rules (1976), 
R. 13 — Licence — Renewal of — Duty 
of Licensing Authority to follow probi- 
bition policy. 


Since the statute itself contemplates 
enforcement of a prohibition policy and 
such policy can be declared administra- 
tively, the licensing authority was bourd 
to take. into consideration the administra- 
tive declaration of the policy and give 
effect to it in the performance of its func- 
tion. (Para 15) 

Specific intention of the Legislature 10 
bring about prohibition through the in- 
strumentality of the Act is shown by 
Section 58, whereunder rules to enforce 
that policy can be made. If the Govern- 
ment has the monopoly of regulating 
liquor trade, it is not necessary for the 
Government to make rules to bring about 
prohibition. All that the Government 


‘has to do is to refuse to renew the 


licences or to restrict the sale, possession 
and consumption of liquor by appropri- 
ate changes in the licensing  conditioris. 
All this is done under the Act and the 
Rules. No, further rules need be made; 


‘The prohibition policy is not only rele- 


vant but a fundamental consideration. 
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governing the executive action of the 
Government, (Para 13) 

While it is true that normally the 
licensing function is administered quasi- 
judicially, it is not correct to say that 
the quasi-judicial authority must not 
take into consideration the policy enun- 
ciated by the Government. It is only 
when quasi-judicial authority has to de- 
cide on certain limited consideration the 
_ issue before it that it is barred from de- 
Ciding the said issue on cther considera- 
tion even if such extraneous considera- 
tions consist of a Government directive. 
But neither under R. 13 nor under any 
other rule or provision of the Punjab 
Excise Act is the jurisdiction of licens- 
ing authority limited to certain fixed 
criteria in renewing or refusing to renew 
a licence, (Para 15) 
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Mrs, Shyamla Pappu with E. X. Joseph, 
for Petitioners; K. N. Kataria with V. S. 
Rajavat (for-No. 1) and Attorney Gene- 
ral, Maharaj Kishan (for Nos, 2 and 3), 
for Respondents, 


V. S. DESHPANDE, C. J.i— Can 
Directive Principles of State Policy 
embodied in Part IV of the Constitution 
(Art. 47 in this case) be' enforced by ad- 
ministrative action by the State? This 
important question along with others is 
raised by this writ petition on the follow- 
ing facts. 


` 2. Petitioner No. 1 is a Club, which 
is the property of and an activity of the 
Delhi Branch of the All India Anglo- 
Indian Association, New Delhi. Petitioner 
No. 2 is a member of the Club. A licence 
for the retail vend of foreign liquor at 
a Club (bona fide or proprietary) in 
Form L-19 was granted to the Club un- 
der Rule 1 of the Delhi Liquor Licence 
Rules, 1976 made under Section 58 of 
the Punjab Excise Act, 1954, as applied 
to Delhi. The licence was for one year 
from 1-4-1977 to 31-3-1978 The relevant 
parts of Section 58 authorising the fram- 
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ing of Rules regulating the sale of liquor 
are as follows:— 


“58. (1) The Lieutenant Governor of 
Delhi may, by notification, make rules 
for the purpose of carrying out the pro- 
visions of this Act or any other law for 
the time being in force relating to excise 
revenue. 


(2) In particular, and without prejudice 
to the generality of the foregoing provi- 
sion, the Lieutenant Governor of Delhi 
may make rules— 


(e ‘regulating the periods and locali- 
ties for which, and the persons, or clas- 
ses of persons to whom licenses, pefmits 
and passes for the vend by wholesale or 
by retail of any intoxicant may be grant- 
ed and regulating the number of such 
licences which may be granted in any 
local area; 


(Í) prescribing the procedure to be fol- 
lowed and the matters to be ascertained 
before any licence is granted for the 
retail vend of liquor for consumption 
on the premises; 


(0) implementing g generally the ‘policy 
of prohibition, 
” 


coe soe eee 


3. On, 15-3-1978 the following letter 
was addressed to the various clubs in- 
cluding the Gidhey Club, petitioner No. 1, 


“Subject: Renewal of the Licence in 
form L-19 . 
Sir, 


Under and in accordance with the Ex- 
cise Policy for the year 1978-79, licences 
in form L-19 for retail vend of foreign 
liquor at a club are to be discontinued 
w.e.f. 1-4-1978. You are hereby request- 
ed to dispose of by way of sale to the 
members for consumption at the club 
premises the stock of liquor available 
with you under the said licence up to 
31-3-1978. In case any stock of liquor 
Temains unconsumed, the intimation of 
the same along with a  consumption/ 
receipt statement for the year 1977-78 
may kindly be furnished to the under- 
signed for further disposal of the same, 
failing which necessary action as per 
provision of the rules will be‘ taken.” 

4. The validity of this letter is chal- 
lenged in the writ petition on the fol- 
lowing grounds; 

(1) Under the Punjab Excise Act and 
the Rules framed thereunder the regu- 
lation of sale of liquor ineluding the 
grant and renewal of licences is to be 
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done according to law. The excise policy 
for the year 1978-79, given as the reason 
for the decision not to renew the L-19 
licences held by the Clubs is not law. 
The impugned letter is, therefore, liable 
to be quashed, 


(2) The renewal of licences is govern- 
ed by Rule 13 which is as follows:— 

“Whenever it is proposed not to renew 
a licence which is renewable and grant- 
ed on a fixed fee, the authority compe- 
tent to renew it shall give notice to the 
holder of such licence, record objections, 
if any, put forward by the licensee, and 
pass a definite order in writing, The 
licensee may be given, on an application, 
an authenticated copy of such order. 


Note:— The Excise Inspector is re- 
sponsible for laying before the Collector 
by the 7th Jan., a list of all licences re- 
quiring renewal, in order that the Col- 
lector may decide whether to consider 
the question of non-renewal of any lic- 
ence, This list should ‘be accompanied 
(a) in the case of licenses on assessed 
fee, by the certificate of sales required 
by R. 28, and (b) in the case of bottling 
licences, by a similar certificate showing 
the gallons, London proof, bottled up to 
3ist December.” 


Application for renewal was made by 
the petitioner-Club on 22-1-1978 as per 
annexure A-1, The procedure prescribed 
in R. 13 was not followed before the 
renewal of the licence was refused to the 
petitioner-Club., 


(3) In so far as the policy of the Gov- 
ernment enforcing prohibition or partial 
prohibition in Delhi has led to the issue 
of the impugned letter, it was not a re- 
levant consideration to be taken into 
account by the Collector of Central Ex- 
cise who was empowered to renew the 
petitioners L-19 licence. The function of 
renewing the licence is qtiasi-judicial un- 
der Rule 13. The quasi-judicial autho- 
rity was not entitled to take into consi- 
deration such an irrelevant consideration, 
Hence the decision of non-renewal is 
illegal. 


5. The Delhi Administration has op- 
posed grant of any relief to the peti- 
tioners. For, no person including the 
petitioner-Club has any fundamental 
right to carry on trade or business in 
liquor. The sale of intoxicating liquor 
may be absolutely prohibited by the 
Government. The exclusive privilege 
to sell liquor vests in the Government 
only under the Punjab Excise Act. The 
policy of prohibition is valid as it im- 
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plements the Directive ` Principles em- 
bodied in Article 47 of the Constitution, 
which is as follows:— 


“Duty of the State to raise the level 
of -nutrition and the standard of living 
and to improve public health. The State 
shall regard the raising of the level of 
nutrition and the standard of living of 
its people and the improvement of pub- 
lic health as among its primary duties 
and, in particular, the State shell en- 
deavour to bring about prohibition of the 
consumption except for medical pur- 
poses of intoxicating drinks and of drugs 
which are injurious to health.” 

Right from 1956-57 the Union Territory 
of Delhi has been introducing measures 
to prohibit drinking in public plazes. On 
2nd Oct., 1975 the Central Prohibition 
Committee adopted a twelve-point mini- 
mum programme for prohibition. This 
was given wide publicity. Gn .2nd 
October, 1977 the Delhi Admin- 
istration accepted the (programme 
of) Central Prohibition Committee and 
announced a number of measures to) 
achieve total prohibition in Delhi by 
April, 1980. The impugned policy for the 
year 1978-79 is only a logical corollary 
and extension of the policy declared on 
2nd October, 1977. The impugned letter 
gave sufficient notice to the petitioner 
Club before the decision not to renew 
the licence become effective. The proki- 
bition policy was a relevant consideration 
for the decision not to renew the licence. 


(1) The first ground of attack, namely, 
that a mere administrative policy cannot 
deprive the petitioners of their right to 
renewal of the licence for vending liquor 
and that this can be done only by making 
a law or a rule raises the fundamental 
question as to whether a Directive Prin- 
ciple of State Policy can be enforced by 
executive action without resorting to the 
making of a law or a rule. The Constitu- 
tion as-a whole is not only law tut the 
Supreme law of India. It is true that a 
distinction can be made between thase 
provisions of the Constitution like the 
fundamental rights embodied in Part III 
and certain other provisions like the 
Preamble and the Directive Principles of 
State Policy embodied in Part IV of the 
Constitution which according to Art. 37 
“shall not be enforceable by any court”. 
This distinction has to be properly under- 
stood. What it means is that a writ peti- 
tion cannot be filed to compel the Gov- 
ernment to put into action every objec- 
tive set out in the Preamble and to im- 
plement every Directive Principle in Part 
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IV. This does. not mean that the. Pre- 
amble and the. Directive Principles are 
mere homilies or pious platitudes. which 
can be ignored while making State Policy 
either by legislation or by administrative 
action, Theoretically it may also be argu- 
able that a statute cannot be invalidated 
by courts on the ground that it is con- 
trary either to the Preamble or to the 
Directive Principles of State Policy 
though this technical argument is fast 
losing its credibility and the trend of the 
development of constitutional law may 
soon make it untenable, In the initial 
period after the commencement of the 
Constitution emphasis was naturally laid 
on the fundamental rights as the people 
were eager to exercise the newly given 
fundamental rights to remedy the wrongs 
which till then could not be redressed. 
After the first flush was over awareness 
dawned on the State and the people that 
the fundamental rights were for the 
benefit of the individual meaning the 
common man or everyone and not mere- 
ly for the benefit of the few or the pri- 
vileged ones who were better placed 
financially to enforce them as compared 
to the common man or masses who were 
often unable to take advantage of them 
for lack of means. This imbalance was 
due to disparity of economic conditions, 
The emphasis thereupon started shifting 
from the enforcement of fundamental 
rights for the benefit of the few to the 
recognition of the State Policy in imple- 
menting the fundamental rights. This 
contrast is reflected in the change from 
the view expressed initially in State of 
Madras v. Smt. Champakam Dorairajan, 
1951 SCR 525, in which it was held that 
the directive principles have to conform 
to and run as subsidiary to the fundamen- 
tal rights (per S. R. Das, J.) to the views 
expressed in Kesavananda Bharati v. 
State of Kerala, 1973 Suppl. SCR 1 and 
State of Kerala v. N. M. Thomas, (1976) 
2 SCC 310. V. R. Krishna Iyer J. in a 
majority judgment has expressed this 
change in paragraph 134 as follows:— 


“Kesavananda Bharati has clinched the 
issue of primacy as between Part III and 
Part IV of the Constitution. The unani- 
mous ruling there is that the Court must 
wisely read the collective directive prin- 
ciples of Part IV into the individual fun- 
damental rights of Part III, neither part 
being superior to the other; 
days of Dorairajan 
hesitatingly tilted in favour of Part II 
but.in Kesavananda Bharati. the supple- 
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mentary theory, treating poth parts as 
fundamental, gained supremacy.” 


6. The decision in Smt. Indira Nehru 
Gandhi v. Raj Narain, AIR 1975 SC 1590, 
was arrived at by enforcing the value 
considerations derived from the pre~ 
amble and other so-called non-enforce~ 
able provisions of the Constitution. Just 
as Art. 47 places a duty on the State to 
bring about prohibition, Art. 351 places 
a duty on the Union Government to pro- 
mote the spread of Hindi, The action of 
the Tamil Nadu legislature in appro- 
Priating funds to meet the cost of a pen- 
sion scheme and the executive order of 
the State Government granting pensions 
from the said fund to anti-Hindi agita- 
tors was challenged in R. R. Dalavai vy, 
State of Tamil Nadu, (1976) 3 SCC 748. 
The appellant contended that the spirit 
and the letter of Art, 351 was violated 
by the said pension scheme. The Sup- 
reme Court held that the said scheme 
contained the vice of disintegration and 
fomenting fissiparous tendencies and 
that if any State is engaged in exciting 
emotion against Hindi or any other lan- 
guage such provocation has to be nipped 
in the bud because these are anti-na- 
tional and anti-democratic ‘ tendencies, 
This decision is based on the enforces 
ment of a directive in Art. 351 which can- 
not be distinguished in its nature from 
the directive in Art. 47, If Art. 351 can 
support a decision, Art. 47 also can do so 


7e Comparative constitutional law also 
supports the enforceability of the Pre- 
amble, the Directive Principles of State 
Policy and such other values embodied 
in the Constitution. The Directive Princi- 
ples in Part IV of our Constitution have 
been inspired by the parallel provisions 
in the Irish Constitution of 1937. The 
Irish Judges have treated the Preamble 
and the Directive Principles as substan- 
tive bases for judicial decisions, so also 
have the Canadian and the West Ger- 
man Judges. These decisions have been 
referred to in Comparative Constitutional 
Law, (1877) by Walter F. Murphy and 
Joseph Tannehhous, pp. 92, 670, 673, 94, 
95 and 53. Even the French legal system 
which does not have'a judicial review of 
legislation by a superior court enables 
the constitutional council to declare a law 
unconstitutional on the ground that the 
said law is contrary to certain principles 
embodied in the Constitution rather than 
to any specific provision thereof, (Consti- 
tutional Protection. of Equality, Edited 
by T. Koopman, (1975),) a Study of Five . 
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Constitutions. A Protection of Equality in. 
French Public Law, pp. 141-142. 


8. ‘Section 43 of the Punjab Excise Act 
makes it clear that. the petitioner Club 
has no right to the renewal of its licence, 
That section reads as follows:— 

“No person to whom a licence, permit 

or pass may have been granted, shall be 
entitled to claim any renewal thereof 
and no claim shall lie for damages or 
otherwise in consequence of any refusal 
to renew a licence, permit or pass on the 
expiry of the period for which it remains 
in force.” 
The relevant provisions of Section 58 
show that rules could be made there- 
under to bring. about partial or total pro- 
hibition, Sub-secs. (1), (3) and (4) of Sec- 
tion 24 take away the right of any person 
to possess intoxicating liquor except as 
permitted by a licence. These provisions 
are as below:— 

"24. (1) No person shall have in his pos- 
session any quantity of any intoxicant in 
excess of such quantity as the Lieutenant 
Governor of Delhi has under S. 5, de- 
clared to be the limit of retail sale, ex- 
cept under the authority and in accord- 
ance with the terms and conditions of— 

(a) a licence for the manufacture, sale 
or supply of such article; or 

(b) in the case.of intoxicating drugs, a 
licence for the cultivation or collection 
of the plants from which such drugs 
were produced; or 

(c) a permit granted by the Collector 
in that behalf. 

(2) 20. eae 

(3) A licensed vendor shall not have in 
his possession at any place, other than 
that authorised by his licence, any quan- 
tity of any intoxicant in excess of such 
quantity as the Lieutenant Governor of 
Delhi has under Section 5 declared to 
be the limit of sale by retail, except un- 
der a permit granted by the Collector in 
that behalf. ` 

(4) Notwithstanding anything contain- 
ed in the foregoing sub-sections, the 
Lieutenant Governor of Delhi may by 
notification prohibit the possession of any 
intoxicant or restrict such possession by 
such conditions as he may prescribe. 

S. 26 forbids the sale of liquor except 
under the authority and subject to the 
terms and conditions of a licence. None 
of these provisions can be attacked as be- 

.ing an unreasonable restriction on the 
fundamental right of the petitioner Club 
to sell liquor. For, by a series of deci- 


_sions, which culminated in Five Judges - 
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Bench. decision in Har Shankar v. ; 
Excise & Taxation Commr., (1975) 3 SCR 
254, it has been held, per Chandrachúd, 
J., that there is no fundamental right to 
do trade or business in intoxicants. The 
State under its regulatory powers has 
the right to prohibit absolutely . every 
form of activity in relation to intoxicants 
— its manufacture, storage, export, im- 
port, sale, and possession. In all their 
manifestations, these rights are vested in 
the State and indeed without such a vest- 
ing there can be no effective regulation 
of various forms of activities in relation 
to intoxicants (page 227 F-G). This deci- 
sion is based on an exhaustive analysis 
of the provisions of the Punjab Excise 
Act and, therefore, fully applies to our 
case, 


9. If the petitioner Club has no fun- 
damental right to vend liquor, the writ 
petition cannot be maintained unless the 
claim of the petitioner to the renewal of 
the licence can be based on any of the 
provisions of the Punjab Excise Act. 
Since the petitioner Club has no claim 
to possess liquor or to sell liquor or to 
have the licence renewed, there is no 
legal right for the enforcement of which 
the writ petition can be maintained. The 
question is whether the refusal to 
new the licence can be based on th 
policy of prohibtion. The Punjab Excis 
Act is enacted not only for securing re- 
venue to the State by the regulation o 
the business of liquor but also for bring- 
ing about prohibition as is shown by the 
relevant ‘provisions of Section 58 re- 
produced above. If so, the prchibition 
policy is a relevant consideration for re- 
fusal to renew the licence of the peti- 
tioner Club. 

10. It is settled law that a statute can 
be implemented by the authority con- 
cerned either by framing rules or by 
issuing executive instructions, The 
reason is that, unless the statute so says, 
the framing of rules is not a condition 
precedent to the enforcement of a 
statute. This may be illustrated from 
the Constitution itself, The proviso to 
Article 309 enables the President or the 
Governor to frame rules to regulate the 
conditions -of service of civil servants. 
Nevertheless, the terms and conditions of 
the services can be regulated by the 
issue of administrative notifications even 
if no rules are framed, 

11. Similarly, provisions can ba made 
by the Government under Arts. 15 (3), 
15 (4) and 16 (4) of the Constitution for 
helping women and children, backward 













38 Delhi Gidhey Club v. Delhi 


classes and Scheduled Castes and Tribes 
by way of protective discrimination to 
enable them to achieve in reality equa- 
lity of opportunity guaranteed by Arti~ 
cles 14, 15 (I) and 16 (1). Such provisions, 
even though apparently contrary to the 
fundamental right of equality of oppor- 
tunity can be made either by legislation 
or by rules or by purely administrative 
instructions. The policy of protective dis- 
crimination has been enforced by the 
State by purely administrative instruc- 
tions without framing rules or enacting 
legislation. For instance, in M. R. Balaji 
v. State of Mysore, (1963) Supp 1 SCR 
439, the protective reservation was by 
way if administrative instructions. - This 
method of implementing the policy was 
never objected to. At page 473 of the 
report, the Supreme Court observed as 
follows:— 


‘It is for the attainment of social and 
economic justice that Art. 15 (4) autho- 
rises the making of social provisions for 
the advancement of the communities 
there contemplated even if such provi- 
sions may be inconsistant with the fun- 
damental rights guaranteed under Arti- 
cle 15 or 29 (2). The context, therefore, 
requires that the executive action taken 
by the State must be based on objective 
approach,” 


12. The reason is that the executive 
power of the Government is co-extensive 
with its rule making power, The basic 
principle is that the exercise of the exe- 
cutive power of the Government cannot 
be challenged by a petitioner unless he 
shows that such executive action contra- 
venes, any law. No such eontravention 
has been shown to have been made by 
the implementation of the policy of pro- 
hibition. We are of the view, therefore, 
that the directive principle embodied in 
Article 47 can validly be implemented 
by executive action so long as it does not 
contravene any law or rule. Since the 
monopoly of regulating the liquor trade 
is vested in the Government, the execu- 
tive policy of the Government must pre- 
vail as it does not trench on any one’s 
legal rights. 


(2) The Delhi Liquor Licence Rules, 
1976 were made before the decision of 
the Delhi Administration was taken in 
1977 to bring about prohibition in Delhi. 
Rule 13, therefore, does not deal with 
non-renewal of the licence on the ground 
of the prohibition policy. In the absence 
of prohibition policy, licensees whose 
licences are not to be renewed have to 
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be individually noticed and heard before 
an order of refusal to renew is passed. 
But this procedure has no application 
when a general policy of prohibition is 
adopted and the decision not to renew 
the licences of the Club is not based on 
any consideration relating to the parti- 
cular Club, but is based on general policy. 
No question of giving notice to the indi- 
vidual Clubs and hearing their objections 
arises when a policy decision of general 
application is the reason for non-renewal 
of L-19 licences of all the Clubs, The 
first answer to this contention is that 
Rule 13 has no application when non- 
@enewal is based on the policy of prohi- 
bition, 


13. Even if it is assumed that R. 13 
has still to be complied with, then the 
question is whether the compliance has 
to be in spirit or according to the letter 
of R. 13. The answer is not in doubt, 
R. 13 embodies the natural justice princi- 
ple of hearing the party before an ad- 
verse order is passed against him. It is 
well settled that compliance with natural 
justice must be looked at from the view- 
point of substance and not of technica- 
lity. The very object of natural justice 
is that technicality should not defeat 
justice and that substantial justice must 
be done. The impugned letter conveys 
to the petitioner Club that in accordance 
with the prohibition policy all licences in 
Form L-19 for retail vend of foreign li- 
quor at a Club are to be discontinued with 
effect from 1-4-1978. Mrs. Pappu for the 
petitioners contended that this is a deci- 
sion already arrived at without hearing 
the petitioners, That would be merely a 
technical way of looking at it. In sub- 
stance the impugned letter is a declara- 
tion of the intention of the Government 
communicated to the petitioner Club in 
advance. The non-renewal was to be 
effected from 1-4-1978, while the peti- 
tioner Club was informed of the inten- 
tion of the Government on 15-3-1978. 
The petitioner club had thus 15 
days time to represent to the Govern- 
ment against the implementation of the 
intention communicated in the impugned 
letter. No particular time is prescribed 
in R. 13 to be given to the petitioner 
Club to represent against the intention 
of non-renewal. In fact, R. 13 itself con- 
templates that the decision of non-re- 
newal should be taken before the ob- 
jections of the licensee concerned are‘ 
heard. The decision conveyed by the 
impugned letter is, therefore, fully in 
accordance with R. 13. In view of the 
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fact that the petitioner Club could have 
little or nothing to say against the policy 
of prohibition, there was very little 
chance of the petitioner persuading the 
Government not to follow the policy of 
prohibition. In these circumstances the 
period of 15 days given to the petitioner 
Club was sufficient notice and the re- 
quirements of R. 13 have been satisfied 
in spirit and substance. The mere fact 
that the impugned letter is not called a 
notice and does not invite objections 
from the petitioner club is not decisive. 
The petitioner club knew well that there 
was time for putting up objections if 
the petitioner Club wanted to do so. 
fact the petitioner Club has filed a copy 
of objections put up by many Club to 
dissuade the Government from the policy 
of prohibition. No date is found on this 
copy of representation to the Govern- 
ment, But it shows that the Clubs had 
the opportunity of making a representa- 
tion and they availed themselves of it, 
If so, Rule 13 does not invalidate the im- 
pugned letter, 


(3) What is a relevant consideration 
for the issue of an order by the Govern- 
ment? If the impugned letter is issued 
in exercise of the executive power given 
by a statute it is the statute which is to 
be looked into to find out the considera- 
tions which would be relevant in issuing 
the said order. The whole scheme of the 
Punjab Excise Act is to take away from 
the individual the right to trade in liquor 
and to vest it in the Government. Abso- 
lute powers are given to the Government 
to prohibit possession and sale of liquor 
by person other than the Government, 
Specific intention of the legislature to 
bring about prohibition through the in- 
strumentality of the Act is shown by Sec- 
tion 58, whereunder rules to enforce that 
policy can be made. If the Government 
has the monopoly of regulating liquor 
trade, it is not necessary for the Govern- 
ment to make rules to bring about pro- 
hibition. All that the Government has to 
do is to refuse to renew the licences or 
to restrict the sale, possession and con- 
sumption of liquor by appropriate 
changes in the licensing conditions. All 
this is done under the Act and the Rules, 
No further rules need be made. The pro- 
hibition policy is not only relevant but 
a fundamental consideration governing 
the executive action of the Government, 
This last contention also, therefore, fails, 


14. Mrs. Pappu for the petitioners 
also urged that the licensing function 
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has been recognised by the court to be a 

quasi-judicial function. The licensing 

authority has to consider the merits of 

the case of the petitioner club as to whe- 

ther its licence should be renewed or 

not and if the State Government impose 

its own view on the licensing authority. 
then the decision not to renew the licence 

is vitiated. 

15. While it is true that normally th 
licensing function is administered quasi- 
judicially, it is not correct to say that the 
quasi-judicial authority must not take 
into consideration the policy enunciated 
by the Government. It is only when 
quasi-judicial authority has to decide on 
certain limited consideration the issue 
before it that it is barred from deciding 
the said issue on other consideration even 
if such extraneous consideration consist 
of a Government directive. But neither 
under Rule 13 nor under any othar rule 
or provision of the Punjab Excise Act is 
the licensing authority limited to certain 
fixed criteria in renewing or refusing to 
renew a licence. Obviously the provisions 
of the statute and the rules furnish the 
guidelines in renewing or not renewing 
the licence. Since the statute itself con- 
templates enforcement of a prohibition 
policy and such policy can be declared 
administratively, the licensing authority 
was bound to take into consideration the 
administrative declaration of the policy 
and give effect to it in the performance 
of its function. No fault can be found 
with it on this account. 












16. For the above reasons, the writ 
petition is dismissed without any arder as 
to costs, 

Petition dismissed. 
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AVADH BEHARI, J. 

Saleemuddin and another, Petitioners 
v. Sharfuddin and others, Respondents. 

Civil Contempt Petn. No. 10 of 1978, 
D/- 31-7-1978. 

Contempt of Courts Act (1971), Ss. 2 (b) 
and 12 — Appeal by tenant before High 
Court against order of eviction — On 
tenant giving undertaking to vacate pre- 
mises appeal dismissed — Deliberate 
breach of undertaking — Tenant is guilty 
of contempt — Maximum punishment 
awarded, 

A breach of an undertaking given to 
the Court amounts to a contempt in the 
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‘and is liable. to be visited by the same 


punishment as for a breach of an injunc- 


tion. In the appeal by the tenant before 
the High Court against the Rent Control 
Tribunal’s order for his eviction the ten- 
_ant gave an undertaking to the High 
Court to vacate the premises and hand 
over possession to the landlord by a cer- 
tain date, whereupon the appeal was dis- 
missed. Subsequently the tenant com- 
mitted a wilful breach of his undertak- 
ing by keeping the landlord out of pos- 
session by one device or another. The 
High Court held that the tenant was 
guilty of contempt and awarded him the 
maximum punishment as the breach was 
flagrant and contumacious. 

(Paras 19, 22, 26) 

M. S. Sawhney, for Petitioners; B. J. 
Nayyar, for Respondents, 

ORDER :— This is a contempt petition 
under Ss. 11 and 12 of the Contempt of 
Courts Act, 1971 (the Act). As far back 
as 1964, Sharfuddin and Shahabuddin 
made an application for ejectment of 
their tenant, Mohammed Din, from pre- 
mises No. 7687, Ward No. XVI, Gali 
Takhat Wali, Qasabpura,. Delhi. The Addi- 

/ tional Rent Controller passed an order 
of eviction on 18th August, 1967. The 
order of eviction was passed on the 
- ground of ‘bona fide requirements of the 
. landlords. Mohammed Din did not file 
` any appeal, So the order of eviction be- 
came final. 


“2. In 1968 the tenant Mohammed Din 
died leaving behind a widow, three sons 
and two daughters, In Jan, 1975 the 
widow also died. On 27th Feb., 1976, one 
of the tenant’s son and daughter, name- 
ly, Saleemuddin and Mst. Ameequan, fil- 
ed objections under ‘Ss. 3 and 4 of the 
Delhi Rent Control (Amendment) Act, 
1976. They claimed that they were cover- 
ed by the definition of the term ‘tenant’ 
and could not therefore be ejected in 
execution. of the eviction. order. On 26th 


March, 1976, the Additional Rent Con- 


troller dismissed their objections as not 
‘maintainable, As the decree of eviction 
was passed against Mohammed Din in 
his lifetime the right of tenancy could 
not devolve on his heirs. This in short 
-was the answer to the objections. 
_ 8 Saleemuddin- and’ Ameequan , ap- 
pealed to the Rent Control Tribunal. The 
- Tribunal dismissed their Sppest on -18th 
Oct., 1976. ° 
4, One important fact may be noticed 
here. When: the. appeal -was -brought 
Saleemuddin and. Ameequan askéd.. foe. 


: 
Saleemiddin v; Sharfuddin ` 
same way as a breach of an - injunction - 


a pending. 
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stay of execution of the eviction proceed- 
ings. The tribunal granted stay on 29th 


‘March, 1976 on the appellants’ furnish- 


ing security in the sum of Rs. 5,000 for 
the due performance of the decree or 
order that may be passed in the appeal. 
In pursuance of this order a ‘bond of 
Rs. 5,000 was furnished by Saffiuddin s/o 
Sadruddin on 6th April, 1976. Safiquiddin 
is father-in-law of Saleemuddin, one of 
the objectors. The tribunal dismissed the 
appeal, as I have said. And the landlords 
are now taking proceedings for the en- 
forcement of the surety bond, 

5 Saleemuddin and Ameequan carried 
the matter in further appeal to the High 
Court. In November, 1976 they filed a 
‘second appeal against the ‘Tribunal’s 
order dated 18th Oct, 1976 rejecting 
their objections. The appeal came for 
hearing before B. C. Misra, J. on ‘th 
April, 1977. Saleemuddin made a state- 
ment before the Judge. He admitted the 
correctness of the order of eviction. Ha 
did not press his appeal, He asked for 
time to vacate the premises by 31st Deca 
1977, To this effect he gave an undertak- 
ing to the court which was accepted, 
Accepting the undertaking B. C. Misra, 

J. dismissed the appeal but directed thaf 
the order of eviction will not be execs 
ed before 3ist Dec, 1977. 


G& A few days "before 31st Dec., 1977, 
Haseenuddin, another son of Mohd: Din,- 


‘filed a suit for declaration on 8th Dec., 


1977, claiming that the eviction order 
passed against Mohammed Din was in- 
executable against him. In the suit ha 
claimed an interim injunction restrain- 
ing the landlords from executing tha 
eviction order. But stay was refused. 


7. On Jan. 1, 1978, the landlords made 
an application for execution. When the 
warrant of possession was sought to be 
executed by the landlords they were met 
with resistance. On Jan. 6, 1978, the bai- 
iff made a report to the court that the 
premises were locked and he cannot deli- ` 
ver possession till he is empowered to 
break open the lock and doors. 

8. On Jan. 9, 1978, one Mohd. Shariff 
filed objections in the execution proceed- 
ings before the Additional Controller 
claiming that he was in possession of the 
premises since 1951-52 and therefore 
warrant of possession should not be issu- 
ed. These objections of Mohd. Shariff are 


“Counsel for the landlords has 
enn that the suit filed by Haseemud- 
din. ‘and’ the abjections filed by. Mohd. 


1989 ' Saleemuddin 


Shariff are at the instigation of Saleem=- . 


uddin ashe is the main man, the moving 
spirit behind the scenes and his. object 
is to delay. the execution of the evic- 
ion order. He has also argued’ that it 
has not been possible to enforce the 
surety -bond so far though an application 
for this purpose was moved. in court by 
him on 31st Jan., 1978. The reason is that 
the surety, Saleemuddin’s father-in-law, 


has been evading service, and therefore, 
the amount of the bond has not been 
realised. 

10. On Feb. 6, 1978, the landlords 


moved this contempt application. 

1i. The landlords urge that contempt 
proceedings be taken against Saleemud~ 
din on the basis of the undertaking given 
to the court. Before B. C, Misra, Jẹ, an 
undertaking was given by Salesmuddin 
in these terms: 

“1, On behalf of appellant No. 2 and 
myself I accept the correctness of the 
order for eviction that has been confined 
by the Rent Control Tribunal and do not 
wish to press this appeal. 

2. Appellant No. 2 has already vacated 
the premises in dispute and is not resid- 
ing there, The respondents 3, 4 and 5 are 
also not residing in the premises in dis- 
pute at all and have no concern with the 
premises in dispute. 

- 3. I want a little more time to ` vacate 
the premises in dispute and obey the 
order for eviction. ' 

4, I undertake to vacate and deliver 
‘the actual possession of the ` pre- 
mises in dispute to the respondents/land- 
lords against their receipt on or before 
31st Dec, 1977. 


5. I give this undertaking to vacate. to 
the Court and I am conscious of the fact 
that if I commit default herein I will be 
liable for the consequences of the breach 
(of the undertaking) given to the Court.” 

12. Other clauses in the statement of 
Saleemuddin relate to the payment of 
the arrears of rent and future rent, 
Saleemuddin’s .counsel Mr. V., B. Andléy: 
also male a statement to the same effect. 
The learned Judge accepted the under- 
taking and gave time to Saleemuddin to 
vacate the premises on or before 3is¢ 
Dec., 1977. 

13. Now it is a clear case of breach 
of an undertaking given by Saleemuddin 
to the court in which -he agreed and 
bound himself to vacate and deliver the 
actual possession of the premises in- dis- 
pute to the landlords against their re- 
ceipt on or before 31st Dec., ess B. G 
Misra J, in his order said -` 
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“The appellants ` have admifted the 
correctness of the order for eviction that 
had been passed by the Rent Control 
Tribunal and they do not wish to press 
this appeal. Appellant No. 1, however, 
wants time to vacate the premises. 
has undertaken to vacate and deliver the 
actual possession of the premises in dis- 
pute to the respondents/landlords against 
their receipt on or before 31st December, 
1977. His undertaking is accepted.” 

14. The landlords applied for execu- 
tion after 31st Dec., 1977 but they have 
not been able to obtain possession so far. 
What has happened to the undertaking? 

15. In my judgment it is a case of 
the grossest contempt. Saleemuddin is 
guilty of breach of the undertaking. He 
stated before the Judge that no one else 
was residing in the premises, H2 under- 
took to vacate and deliver actual posses- 
sion to. the landlords on. or before’ $1st 
Dec., 1977. He also stated that he krew 
‘the serious consequences of not honour- 
ing his undertaking. He said: 

“I am conscious ‘of the fact that if I 
commit default herein I will de liable 
for the consequences of the breach of the 
undertaking given to the Court. ” 
Saleemuddin’s undertaking was accerted 
by the ‘Court in so many words. He was 


- given time to vacate the premises by 31st 


Dec., 1977. This. benefit of time was en- 
joyed by Saleemuddin who stayed in the 
premises till. 3ist December, 1977. But 
he has not delivered possession even till 
today. He has not. complied: with his 
undertaking. He undertook to “Obey the 
order of eviction” and was given a little 
more time to vacate the premises in terms 
of his request, 


16. Mr. Sawhney on behalf of Saleem- 
uddin has submitted that Saleemuddin 
is helpless in delivering possession as 
members of the family of Haseenuddin, 
who is now lodged in jail, are residing in | 
the disputed premises and the, do not 
vacate and allow him to deliver the pos- 
session. It will be recalled that Haseem-~- 
uddin was a party to the’ objections filed 
‘by Saleemuddin. There he was implead- 
ed as respondent No. 5. As regards him 
Saleemuddin stated before B. C. Misra J. 
that he was not residing in the premises 
in dispute at all and had no concern 
with them. If that was_so, on 7th April, 
1977 when Saleemuddin made the state- 
ment, how can it now be urged with any 
show of reason that Saleemuddin is un~ 
able to'deliver the possession. 

At. Saleemiuddin gave a solemn under- 


taking to the’ court to vacate the pre- 
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mises by 31st Dec., 1877. He was not un- 
mindful of the fact that if he committed 
default in honouring his undertaking he 
will be liable for the consequences of 
the breach of the undertaking given te 
the court. 

18. “Civil contempt” is default in 
S. 2 (b) of the Act as a ‘wilful breach of 
the undertaking given to a court. In 
Halsbury’s Laws of England (4th edi- 
tion) Vol. 9 at page 44 it is said: 

“An undertaking given to the court by. 
a person or corporation in pending pro- 
ceedings, on the faith of which the court 
sanctions a particular course of action 
or inaction, has the same force as an in- 
junction made by the court and a breach 
of the undertaking is misconduct amount- 
ing to contempt.” 

18. An undertaking entered into with 
or given to the court by a party has ex- 
actly the same force as an order made 
by the court, and accordingly breach of 
an undertaking amounts to a contempt 
in the same way as a breach of an in- 
junction, (Gordon Borrie Lowe — The 
Law of Contempt Page 325). 


20. I find that the breach is wilful, 
Saleemuddin has broken the terms of the 
undertaking. He is setting up Haseen- 
uddin’s possession and taking shelter be- 
hind him, This is a case of blatant breach 
of the undertaking given to and accepted 
by a court of law, Saleemuddin’s counsel 
‘was present on 7th April, 1977. He also 
made a statement in the same terms. 


_ 21. Haseenuddin’s suit and Mohd. Sha- . 


riff’'s objections to which I have referred 
are engineered proceedings which seem 
to have been brought at the instance of 
Saleemuddin, To cap all, the judgment- 
debtors are obstructing the execution 
proceedings. It has not been possible 
even to enforce the surety bond dated 
6th April, 1976. All along the line there 
is wilful refusal to obey the orders of 
the court. Saleemuddin has shown scant 
respect for the law. His attitude is one of 
definance. 


22. Counsel for the contemner sub- 
mits that I will not be justified in re- 
cording a finding that Haseenuddin’s suit 
and Mohd. Shariff’s objections were instix 
tuted at the instigation of Saleemuddin, 
I do not think the finding is without a‘ 
reasonable basis. The course of proceed- 
ings and the conduct of the parties, their 
relationship all suggest that the suit and 
the objections are intended to delay deli- 
very of possession. In any event Saleem- 


uddin is not released from his under- tody. 
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taking. Once a party has given an under- 
taikng to the court he is bound by its 
terms, I found my decision on Saleem= 
uddin’s undertaking given tọ the court 
on 7th April, 1977 and the breach of that 
undertaking. The terms of the undertak- 
ing and the breach are clear beyond 
question. Saleemuddin is guilty of th 
breach of the undertaking. The breach 
of an undertaking is liable to be visited 
by the same punishment as breach of an 
injunction. Saleemuddin is therefor 
punishable in contempt, This is my con- 
clusion. 


23. Counsel for the contemner does 
not dispute the undertaking but has 
merely pleaded contemner’s helplessness 
because he says Haseenuddin’s family is 
in possession and they do not allow him 
to deliver possession. This is no answer, 
There is a wilful breach of the under- 
taking given to the court. Counsel for 
the contemner says that though techni- 
cally there is a breach it is not wilful, 
I do not agree. It is a case of wilful, deli- 
berate and flagrant breach of the under- 
taking given to a court of law. The 
entire course of proceedings right from 
1976 when the objections were filed 
clearly shows that by one device or other 
the landlords have been kept out of 
possession. Even the undertaking before 
this court has not been fulfilled. The 
court has been mocked at with impunity. 
If this breach is not wilful and. delibe- 
rate how else shall we characterise it. 


24. Even today when I asked the con- 
temner to deliver the possession he did 
not relent from his original stand. The 
affidavit filed by him today merely states 
that he is a poor man having a family of 
five children to support. Haseenuddin, it 
is said, is serving life sentence in a mur- 
der case and his objection that he is a 
tenant is pending adjudication. It is said 
that the contemner is an illiterate man 
and did not know what he was doing 
when he made the statement before 
B. C. Misra J. on 7th April, 1977. None 
of these averments is an answer to the 
contempt committed by Saleemuddin, If 
anything, they aggravate the contemp# 
as there are no signs of a contrite heart, 


25. For these reasons I hold Saleem- 
uddin to be guilty of contempt of court, 
I sentence him to simple imprisonment 
for six months and a fine of Rs. 2,008 
under S. 12 of the Contempt of Courts 
Act, 1971. The contemner is present in 
court. He is ordered to ba taken in cus- 
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26. I have awarded the maximum 
punishment. Saleemuddin does not de- 
serve a light sentence. He is contumaci- 
ous. Everything that he does breathes 
defiance. With such cases .of defiance as 
this one we have to grapple with hoofs 
of steel. 

27. Counsel for the landlord submits 
that warrant of possession be also issued 
as the undertaking was given to this court 
and this court ought to enforce it. The 
‘court is not powerless to deliver posses- 
sion to the landlords. The court has the 
power to enforce an undertaking. It can 
be enforced by committal. It can be en- 
forced by execution. I therefore accept 
this prayer and order that a warrant of 
possession be issued in respect of pre- 
mises No. 7687 Ward No. XVI, Gali Ta- 
khat Wali, Qasabpura, Delhi. Police aid 
be given to the landlords for obtaining 
possession of the premises as there has 
been resistance to the delivery of posses- 
sion in the past, 

Order accordingly, 
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SULTAN SINGH, J. : 
Sushil Ansal, Petitioner v. Union of 
India and another, Respondents. 
L A. No. 2304 of 1979; Suit No. 369-A 
of 1979, D/- 27-9-1979. 


Arbitration Act (1940) Ss. 2 (c) 14, 17 
and 31 — Civil P’ C. (1908), S. 20 — Con- 
struction contract with Union of India — 
‘Dispute — Award of Arbitrator — Court 
competent to entertain petition u/ss. 14 
and 17 — Applicability of S. 20. 


Contract with the Union of India for 
carrying out flooring in certain buildings 
at Kanpur. Contract accepted at Luck- 
now. Dispute arising between parties. 
Subject matter of reference to arbitra- 
tor raising questions relating to compen- 
sation, refund of excess recovery, pay- 
ment for work done, cost of arbitration 
proceedings and amount of final bill for 
contract performed at Kanpur. Held that 
the Delhi Court had no jurisdiction to 
entertain petition u/ss, 14 and 17 notwith- 
standing the fact that the Arbitrator was 
appointed at Delhi and he made award 
at Delhi and the Union of India had its 
headquarters at Delhi. S. 20 C.P.C. is not 
attracted. The Union of India no doubt 
has its office.at Delhi but the court does 
not exercise its jurisdiction against the 
Union of India simply because it has its 
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office at Delhi. The Union of India is not 
a natural person. The expression ‘volun- 
tarily resides in Section 20 dəes not 
refer to legal entity but to natural per- 
sons. Similarly, the expression ‘carries 
on business or personally works for gain’ 
does not refer to functions carried on by 
the Union of India in discharge of its exe- 
cutive powers. The case is also not co- 
vered under clause (c) of S. 20 as no part 
of the cause of action arose at Delhi. AIR 
1971 SC 740 and AIR 1963 SC 1681 Dis- 


tinguished. (Paras 3, 5, 6) 
Cases Referred : Chronological Paras 
ILR (1975) 2 Delhi 196 5, 6 
AIR 1971 SC 740 . 6 
AIR 1963 SC 1681 6 


M. A. Sujan with Shiy Khurana, for 
Petitioner; Daljit Singh, for Respondents. 

ORDER :— The petitioner Sushil Ansal 
sole proprietor of the business ‘Ansal 
Construction Co.’ entered into contract 
with the Union of India at Lucknow re- 
lating to provision of flooring etc. in certain 
buildings at Kanpur, Disputes arose be- 
tween the parties and Brig. V. N. Aggar- 
wal was appointed as sole arbiirator to 
adjudicate upon the various disputes be- 
tween the parties. He made his award on 
7th March, 1979. The petitioner filed the 
petition under Sections 14 and 17 of the 
Arbitration Act for filing for the award 
and proceedings in Court by the arbitra- 
tor and for making the same a rule of 
the Court. The jurisdiction of this Ccurt 
is claimed on the basis that the arbitrator 
was appointed and he made the award at 
Delhi and that Union of India has its 
headquarters at Delhi. 


2. The arbitrator filed the avard and 
the proceedings in this Court. Notice of 
the filing of the award was given to the 
parties but no objection was filed by any 
of the parties against the award. The 
Union of India, however, filed an appli- 
cation (I. A. No. 2304 of 1979) under Or- 
der 7 Rule 10 read with Section 151 of 
the Code of Civil Procedure and Sec- 
tion 31 of the Arbitration Act alleging 
that that contract in question was en- 
tered into at Lucknow, the construction 
work under the contract was to be done 
at Kanpur, the subject matter of refer- 
ence was at Kanpur the cause of action 
arose at Kanpur. The respondent alleges 
that the award ought to have been filed 
in the Court of the Civil Judge at Kan- 
pur and that this Court has no jurisdic- 
tion. The petitioner admits that the con- 
tract was entered into at Lucknow, that 
the construction work was to be done at 
Kanpur, that the subject-matter of the 





44 Delhi 
reference was also at ‘Kanpur. The peti- 


tioner, however, contends that S. 20 of the 


Code of Civil Procedure applies in its en- 
tirety. to these proceedings, that arbitra- 
tor was appointed at Delhi and he made 
his award at Delhi, that Union of India 
has its headquarters at Delhi and, there~ 
fore, this court has jurisdiction. 


3. Under Section 41 of the Arbitration 
Act the provisions of the Code of Civil 
Procedure apply to all proceedings be 
fore the Court under the Arbitration Act, 
but subject to other provisions of the Ar- 
bitration Act and the rules made there- 
under. Section 31 of the Arbitration Act 
provides that an award may be filed in 
any court having jurisdiction in the mat- 
ter to which the reference relates. Ac- 
cording to Section 2 (c) of the Arbitra- 
tion Act ‘court’? for purposes of the Act 
means a Civil Court having jurisdiction 
to decide the questions forming the sub- 
ject matter of the reference, if the same 
had been the subject matter of a suit, 
Thus one has to ascertain what are the 
questions forming the subject matter of 
the reference to arbitration which result- 
ed in the award. Suppose those questions 
arise in a suit then find out which would 
be the competent court to decide such 
suit. The court competent to decide such 
questions in the suit would be the court 
having jurisdiction to decide the present 
petition under the Arbitration Act for 
making the award a rule of the Court. 
The questions forming subject matter of 
the reference to arbitration are the vari- 
ous questions which were raised before the 
arbitrator. All such questions and claims 
before arbitrator related to compensa~ 
tion, refund of excess recovery, payment 
for work done, cost of arbitration pro- 
ceedings, and amount of final bill, for 
the contract performed at Kanpur. All 
these questions thus arose at Kanpur 
only as the work under the contract was 
done at Kanpur. The contract in question 
‘was accepted at Lucknow and the place 
of performance of the work was at Kan- 
pur. If the suit is to be filed on the basis 
of these questions, it cannot be filed un- 
der Section 20 (c) of the Code of Civil 
Procedure in the court at Delhi. The mat- 
ters, as alleged by the petitioner, re- 
lating to appointment of arbitrator at 
New Delhi, making of award by him at 
New Delhi and the Union of India hav- 
ing its headquarters at New Delhi are 
not the questions forming the subject 
matter of reference and therefore do not 


confer jurisdiction upon this court. 


Sushil Ansal v. Union of India ` 


ALR, 


4. The learned counsel for the petis 
tioner submits that Section 20 of the 
Code of Civil Procedure applies in its en- 
tirety and, therefore, this court has ju- 
risdiction to entertain the suit. Section 20 
z the Code of Civil Procedure is as un- 

er: 

"20. Other suits te be instituted where 
defendants reside or cause of action 
arises; : 

Subject to the limitations aforesaid, 
every suit shall be instituted in a Court | 
within the local limits of whose jurisdic- 
tion — 

(a) the defendant, or each of the de- 
fendants where there are more than one, 
at the time of commencement of the suit, 
actually and voluntarily resides or car- 
ries on business, or personally works for 
gain; or 

(b) any of the defendants, where there 
are more than one, at the time of the 
commencement of the suit, actually and 
voluntarily resides, or carries on busi- 
hess, or personally works for gain, pro- 
vided that in such case either the leave 
of the Court is given, or the defendants 
whe do not reside, or carry on business, 
or personally work for gain, as aforesaid, 
acquiesce in such institution; or 

(c) the cause of action, wholly or in 

part, arises, 
Explanation ; A corporation shall be 
deemed to carry on business at its sole 
or principal office in India or, in respect 
of any cause of action. arising at any 
place where it has also a subordinate 
office, at such place.” 


5. The contract in question relates to 
the provision of flooring in certain build- 
ings at Kanpur, The construction of the 
work under the contract is not the busi- 
ness of the Union of India. This is only 
an executive function to be performed by 
the officers. The Union of India no doubt 
has its office at Delhi but the court does 
not exercise its jurisdiction against the 
Union of India simply because it has its 
office at Delhi. The Union of India is not 
a natural person, The expression ‘volun- 
tarily resides’ in Section 20 of the Code 
of Civil Procedure does not refer to legal 
entity: but to natural persons. Similarly, 
the expression ‘carries on business or per- 
sonally works for gain ‘does not refer to 
functions carried on by the Union of 
India in discharge of its executive powers 
as held by the Division Bench of this 
Court in Binani Bros. (P.) Ltd. v. Union 
of India, ILR (1975) 2 Delhi 196. The pre- 
sent case thus is not covered either under 
clause (a) or clause (b) of Section 20 of 
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the Code of Civil Procedure. The case is 
also not covered under clause (c) of Sec- 
tion 20 of the Code of Civil Procedure, 
No part of the cause of action arose at 
Delhi and, therefore, this Court has no 
jurisdiction, 

€. The learned counsel for the peti- 
tioner referred to Hakam Singh v. Gam- 
mon (India) Ltd, AIR .1971 SC 740 
wherein it has been observed that the 
Code of Civil Procedure in its entirety 
applies to proceedings under the Arbitra- 
tion Act and that the expression “corpo- 
ration” used in Code of Civil Procedure 
means a legal person and includes a com- 
pany registered under the Companies 
Act. Clauses (a) & (b) of Section 20 of 
the Code of Civil Procedure as observed 
above do not apply to the present case, 
The Union of India is not a ‘Corporation’ 
within the meaning of Section 20 of the 
Code of Civil Procedure. This judgment 
is, therefore, of no help to the peti- 
tioner. Another judgment cited by the 
petitioner is Union of India v. Ladu Lal 
Jain, AIR 1963 SC 1681. This case relat- 
ed to a suit filed against railways for 
non-delivery of goods and has been held 
to be not applicable by the Division 
Bench in Binani Bros, (P.) Ltd. (Supra), 
The Union of India in the instant case 
cannot be said to be carrying on business 
or residing at Delhi, This judgment is 
also, therefore, 
petitioner. 


7. ‘The petition under Sections 14 and 
17 of the Arbitration Act be therefore re- 
turned to the petitioner for presentation 
to the Court having jurisdiction in the 
matter, The arbitrator has filed the ori- 
ginal award and also the arbitration pro- 
ceedings which may be returned- to the 
‘arbitrator, There will be no order as to 
costs, ` 
Order accordingly, 
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SULTAN SINGH, J, 
B. L. Grover, Plaintif v. 
India and others, Defendants, 
Suit No. 48A of 1978, D/- 20-9-1979, 
(A) Limitation Act (1963), Section 5 
and Article 137 — Arbitration Act (1940), 
Section 20 — Applicability of Article 137 
toe application u/s, 20 realised by plaintiff 
only on pronouncement of decision by 
High Court — This state of affiairs, held 
to be sufficient cause for condonation of 
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delay beyond pericd of limitation pre- 
scribed by Article 137. (Para 6) 

(B) Arbitration Act (1940), Section 20 
—Applicability — Conditions to be satis- 
fied, 


In order to attract the provisions of 
Section 20 the follewing conditions are 
necessary : 

(i) That the arbitration agreement 
must have been entered into before the 
institution of any suit, with respect to 
the subject matter of the agreement or 
any part of it. 

(ii) That a difference has arisen to 
which the agreement applies, and it 
sought to be referred, 

Gii) That proceedings under Chapter IT 
of the Act have not been started ie, ar- 
bitrator has not been appointed without 
intervention of the court for adjudication 


of such disputes. (Para 8) 
Cases Referred ; Chronological Paras 
(1978) Suit No. 160A of 1976, D/- 22-12- 


1978 (Delhi), Municipal Corpn, of Delhi 

v. Shah Construction Co, 6 
AIR 1977 SC 282 -5 
AIR 1969 SC 474: 1969 All LJ 387 4 
AIR 1969 SC 1335; 1969 Lab IC 1538 4,5 
AIR 1964 All 108: 1963 All LJ 693 ve 


AIR 1963 Andh Pra 286 $ 
Rajesh Lakhanpal, for Plaintif; Miss 
Meera Aggarwal, for Defendants. 
ORDER :— This is a petition uncer 
Section 20 of the Arbitration Act for fil- 
ing of arbitration agreement and ap- 
pointment of an arbitrator, The Plaintiff 
entered into contract with the defendants 
for the execution of the work of “Can- 
struction of Delhi Side approach on Mai 
Mathura Road near Bhogal” and agree- 
ment No, SEDS/64 of 1956-57 was exe- 
cuted between the parties. The contract 
contained arbitration clause No. 25 un- 
der which it is provided that the disputes 
shall be referred to the Chief Engineer, 
Central Public Works Department and 
if he is unable or unwilling to act, to the 
sole arbitration of some other person to 
be apointed by him, Disputes arose be- 
tween the parties and the plaintiff vide 
his letter dated 14th June, 1961 invoked 
the arbitration clause and required the 
defendants to appoint an arbitrator lor 
adjudication of thirteen disputes detailed 
therein (Annexure B) to the petition. The 
Chief Engineer, vide letter dated 26th 
October, 1961 (Annexure-C) appointed an 
arbitrator to decide the disputes men- 
tioned by the plaintiff except the disputes 
at items Nos, 10, 11, 12 (a), 12 (b), 12 (c) 
and 13 of Annexure-B, There was prose- 
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cution of the plaintiff and some officers 
of the department. The plaintiff was ac- 
quitted finally by this court on or about 
30th May, 1975 as per judgment of V.D, 
Misra J. The arbitrator in the meantime 
had resigned, and no progress could be 
made in the proceeding before the arbi- 
trator as all records of the case were ly- 
ing with police. After his acquittal the 
plaintiff sought the appointment of an 
arbitrator and also the reference of other 
disputes which came to his light subse- 
quently, He submitted 19 disputes as per 
his letter dated 24th August, 1976 (An- 
nexure-L). including the disputes already 
submitted previously, The Chief Engineer, 
by letter dated 29th October, 1977 (An- 
nexure-N) appointed Km. K. P. Sarojini 
Arbitrator, Ministry of Works & Housing, 
New Delhi. as sole arbitrator to 
decide and make award with re- 
spect to nine claims only. The 
plaintiff by this petition prays that the 
defendants be directed to file the arbitra- 
tion agreement and that the Chief Engi- 
neer defendant No. 4 be directed to refer 
all the 19 disputes as detailed in the 
plaintiff's letter dated 24th August, 1976 
(Annexure-L) to the petition superseding 
the statement which he has sent to the 
arbitrator with his letter dated 29th Oc- 
tober, 1977 (Annexure-N), 


2. The defendants in their repiy plead 
that the arbitrator had already entered 
on the reference and, therefore, the ap- 
plication under Section 20 of the Arbitra- 
tion Act is not maintainable, that addi- 
tional disputes raised by the plaintiff are 
barred by time and that thus the dis- 
putes are not referable to the arbitrator, 


The following issues were framed on 
6th of November, 1978 :— 


(1) Whether the disputes mentioned in 
Annexure to the plaintiffs letter dated 
24th August, 1976 to the Chief Engineer, 
P.W.D. New Delhi, are not referable to 
the arbitrator Miss. K, P. Sarojini, al- 
ready appointed by the defendants? 

(2) Relief, 

3. The Plaintiff on 12-3-1879 filed an 
application (I. A. No. 805 of 1979) under 
Section 5 of the Limitation Act for con- 
donation of delay in filing the petition 
under Section 20 of the Arbitration Act. 
The allegations are that certain disputes 
were referred to the arbitrator while the 
others were not referred by the Chief 
Engineer, that prosecution of the plaintiff 
ended and after his acquittal on 30-5-75 


‘the plaintiff on 30-5-75 requested the de- 


fendahts to appoint an arbitrator. The 
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plaintiff prays that delay in filing petition 
under Section 20 of the Arbitration Act 


be condoned, The defendants in their. 


reply plead that there is no sufficient 
cause for condonation of delay -in filing 
the petition, ~ 


4. The learned counsel for the plaintiff 
submits that there was no period of limi- 
fation prescribed for filing of a petition 
under Section 20 of the Arbitration Act 
within the meaning of Limitation Act, 
4908. In Mohd, Usman v, Union of India, 
AIR 1969 SC 474, the Supreme Courf 
held that an application under Section 20 
of the Arbitration Act was not covered 
by Article 181 of the Limitation Act and 
that the said article was restricted to ap- 
Plication under the Code of Civil Proce- 
dure, In Town Municipal Council, Athani 
v. Presiding Officer, Labour Court, Hubli, 
AIR 1969 SC 1335 it was again held that 
Article 137 of the Limitation Act, 1963 
was confined to the applications under 
the Code of Civil Procedure, 


5. In view of these authorities it was 
assumed and the plaintiff was under a 
bona fide impression that there was no 
period of limitation for filing an appli- 
cation under Section 20 of the Arbitra- 
tion Act. In The Kerala State Electricity 
Board, Trivandrum v, T, P. Kunhaliumma, 
AIR 1977 SC 282, it was however held 
that Article 137, Limitation Act, 1963 -ap- 
plies to any petition or application filed 
under any Act. The Supreme Court dif- 
fered with the view taken by it in Town 
Municipal Council, Athani v, Presiding 
Officer, Labour Court, Hubli, AIR 1969 
SC 1335 and held that Article 137 was 
not confined to applications contemplat- 
ed by the Code of Civil Procedure only. 
It was also observed that the interpre- 
tation given to Article 181 of the Limita- 
tion Act, 1908 was not applicable with 
regard to Article 137 of the Limitation 
Act, 1963, 


6 In Municipal Corporation of Delhi 
v. Shah Construction Co., Suit No. 160A 
of 1976 by order dated 22nd December, 
1978 it was held by this court that an 
application under Section 20 of the 
Abitration Act is governed by Article 137 
of the Limitation Act, which article pre- 
scribes a period of three years from the 
date when the right to apply accrues. In 
view of this state of authorities the plain- 
tiff was justified in holding the bona fides 
impression that there was no period of 
limitation for the petition under Secs 
tion 20 of the Arbitration Act. It was, 
therefore, only after the decision of this 
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court announced on 22nd December, 1978 
that the plaintiff realised that Article 137 
of the Limitation Act would apply to a 
petition under Section 20 of the Arbitra- 
tion Act. This state of affairs is a suffici- 
ent cause within the meaning of Sec- 
tion 5 of the Limitation Act and, there- 
fore, Ihold that there was sufficient 
cause for the plaintiff for not filing the 
petition under Section 20 of the Arbitra- 
tion Act earlier. The petition under’ Sec- 
tion 20 of the Arbitration Act is, there- 
fore, admitted beyond the period of limi- 
tation prescribed in Article 187 of the 
Limitation Act, 1963. 

7. The contention of the learned 
counsel for the defendants is that the 
claims raised by the plaintiff are barred 
by time. The question whether the claims 
are within time is a matter for decision 
by the arbitrator and not by the court. 
The next contention of the learned coun- 
sel for the defendant is that the present 
petition under Section 20 of the Arbitra- 
tion Act is not maintainable because the 
plaintiff has already taken proceedings 
under chapter II of the Arbitration Act 
meaning thereby that an arbitrator has 
already been appointed without inter- 
vention of the court and, therefore, no 
arbitrator can be appointed. It is correct 
that Km. K. P. Sarojini has already been 
appointed as an arbitrator by the Chief 
Engineer, Central Public Works Depart- 
ment but the disputes now sought to be 
referred were never referred to the said 
arbitrator at all. It cannot, therefore, be 
said that the plaintiff has taken any pro- 
ceedings within the meaning of Chap- 
ter II of the Arbitration Act. The differ- 
ences that have arisen between the par- 
ties have not already been referred to 
the arbitrator. S. 20 (1) of the Arbitra- 
tion Act reads as under :— 


“Where any persons have entered into 
an arbitration agreement before the in- 
stitution of any suit with respect to the 
subject matter of the agreement or any 
part of it, and where a difference has 
arisen to which the agreement applies, 
they or any of them, instead of proceed- 
ing under Chapter II, may apply to a 
Court having jurisdiction in the matter 
to which the agreement relates, that the 
agreement be filed in court.” 


8. In order to attract the provisions of 
Section 20 of the Arbitration Act the fol- 
lowing conditions are necessary :— 


(i) That the arbitration agreement must 
have been entered into before the institu- 
tion of any suit, with respect to the sub- 
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ject-matter of the agreement or any part 
of it. 

Gi) That a difference has arisen to 
which the agreement applies, and it 
sought to be referred. : 

Gii) That proceedings’ under Chapter TI 
of the Act have not been started i.e. arbi- 
trator has not been appointed without 
intervention of court for adjudication sf 
such disputes, 


9. It is admitted that the disputes 
which are now sought to be referred by 
the plaintiff have not been referred so 
far by the Chief Engineer, to any arbi- 
trator and, therefore, it cannot be said 
that proceedings under-Chapter II of 
the Arbitration Act have been taken. The 
learned counsel for the defendants has 
cited Ravu Venkata Surya Rao v. Rayu 
Venkata Rao, AIR 1963 Andh Pra 286 and 
Mangal Prasad v. Lachhman Prasad, AIR 
1964 All 108 (FB). The facts of these two 
authorities are not at all applicable to 
the facts of the present case. In both 
these authorities arbitrator had already 
been appointed outside court and the dis- 
putes were already referred to the arbi- 
trator who for one reason or the other 
could not proceed with the arbitraticn 
and the aggrieved party sought appoint- 
ment of arbitrator for reference of the 
same disputes for the second time, 


10. Disputes which have been detailed 
in Annexure-I, are the disputes relatirg 
to the contract and the work in question. 
They are all, it is admitted covered with- 
in the meaning of clause 25 of the Arbi- 
tration Clause. I, therefore, hold that all 
the disputes raised by the plaintiff are 
referable to arbitration. The disputes de- 
tailed in the reference letter dated 29th 
October, 1977 (Annexure-N) are already 
pending before the arbitrator. I, there- 
fore, order that all the disputes mention- 
ed in the plaintiffs letter dated 24th 
August, 1976 (Annexure-L) excluding the 
disputes already pending before the ar- 
bitrator as detailed in (Annexure-N) shall 
be referred by the Chief Engineer de- 
fendant No. 4 to an arbitrator. The plain- 
tiffs counsel states that Kumari K. P. 
Sarojini arbitrator is not acting at pre- 
sent as such and, therefore, a new arbi- 
trator is to be appointed. The Chief En- 


gineer defendant No. 4 is, therefore, di- | 


rected to appoint an arbitrator within two 
months from the date of this order’ re- 
ferring all the disputes detailed in the 
plaintiffs letter dated 24th August, 1976 
(Annexure-L) to the petition but exclud- 
ing the disputes which have already been 
referred by him as per his reference let- 
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ter dated 29th October, 1977 (Anne- 
xure-N to the petition). Parties are left to 
bear their own costs. A copy of this or- 


der with copies of Annexure ‘L’ includ- ` 


ing ‘X’ and Annexure ‘N’ be sent to the 
Chief Engineer, defendant No. 4. - ` 
- Orders accordingly, 
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M/s. Parkash Playing Cards Manufac- 
turing Co., Delhi and others, Petitioners 
-v. Delhi Financial Corporation, New 
Delhi, Respondent. ` 

Civil Revn. No. 370 of 1979, D/- 18-9- 
1979.* 

Delhi High Court Act (1966), S. 5 — 
Word “Suit” occurring in S. 5 — Not of 
wide import — Means ordinary civil suits 
— Application under S. 31 of State Fi- 
„nancial Corporations Act — Not a “suit” 
—Maintainable before District Judge and 
not High Court.— (State Financial Cor- 
_ porations Act (1951), Ss. 31, 32; Words & 
Phrases — Suit.) 


-The word ‘suit? has no doubt not been 
defined anywhere and is a word of very 
wide import. However the context of Sec- 


tion 5 does not warrant the wide inter- 


pretation. This section makes provision 
‘ for the exercise of ordinary original civil 

‘jurisdiction by the High Court. In this 
context, what is provided for is clearly 
in regard to ordinary civil suits in the 


normal connotation of the term, the pro-. 


vision being that, if the value of their 
subject-matter exceeds Rs. 50,000 they 
should be filed in the High Court instead 
of the District Court. Such suits are ini- 
tiated by the filing of a plaint (Order 4, 
. Rule 1). It should contain several details 
and particulars one of which is value of 
the subject matter (vide Order 7, R. 1, 
C. P. C). í (Paras 5, 6) 


An application under Section 31 of the 
Staite Financial Corporations Act where 
the amount remaining due to the Finan- 
cial Corporation concerned exceeds Res. 
50,000/- cannot be deemed to be a “suit” 
within the meaning of S. 5 of the Delhi 
High Court Act (1966). Therefore, on 
commencement of the Delhi High Court 


Act the application need not be filed. be- 


fore the High Court and is maintainable 


- before the District or Additional District. 


*(Against order of Jagdish Chandra, Addl. 
. Dist.. J, Delhi, D/- 12-10-1976.) ` 


KW/LW/F832/79/DVT 





Judge as before.. AIR 1978 SC 1765 Rel 
on. `` (Para 7) 
-An application under Section 31 carries 
the little information provided for in 
Section 31 (2) and does not contain the 
several details prescribed for a plaint un- 
der the Code of Civil Procedure. An ap- 
plication under Section 31 of the Act 
cannot be treated as a suit by virtue of 
the language of Section 26 C. P. C. Again 
an application under Section 31 available 
to the Corporation is in addition to its 
right of regular suit if it wishes to file 
one, on the basis of the mortgage. 
(Para 6) 
_The language of Section 32 (6) also in- 
dicates that the scope of the enquiry in 
such an application cannot be enlarged 
to that of a regular suit for recoveries of 
money due under the mortgage. No ana- 
logy can also be drawn from the provi- 
sions of Section 92 and O. 33, C. P. C. 
which have'to be considered on the terms 
of the specific enactment. Nor the lan- 
guage of Section 32 (1) indicates anything 
to the contrary. (Paras 8, 9) 
Cases Referred : Chronological Paras 


Oi O O O A A J 


AIR 1978 SC 1765 
AIR 1966 Mad 325: 1966 Cri LJ 1023 
AIR 1963 Punj 62 
AIR 1961 Punj 87 
AIR 1959 Bom 87 l 
AIR 1949 All 100: .1948 All LJ 296 
AIR 1936 Lah 608. 
AIR 1933 PC 63: 1933 All LJ 175 
AIR 1928 Lah 627 (FB) 
.V. B. Andley, for Petitioners; R. K. 


Baweja, for. Respondent. 


ORDER :— Section 5 of the Delhi High 
Court Act, 1966- (hereinafter referred to 
simply as ‘S. 5’), confers original juris- 
diction on the High Court of Delhi in the 
following terms: | i 
Jurisdiction of High Court of Delhi :— 

(1) The High Court of Delhi shall 
have, in respect of the territories for. the 
time being included in the Union Ter- 
ritory of Delhi, all such original, appel- 
late and other jurisdiction as, under the 
law in force immediately before the ap- 
pointed day, is exercisable in respect of 
the said territories by the High Court of 
Punjab. 

(2) Notwithstanding anything contain- 
ed in any law for the time þeing in force, 
the High Court of Delhi shall also have 
in respect of the said territories ordinary 
original civil jurisdiction -in every suit 
the value of which exceeds fifty thousand 
rupees.” ots 
This Civil Revision petition raises the in- 
teresting question as to whether, in view 
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of the above provision, after the coming 
into existence of the Delhi High Court, 
an’ application under Section 31 of the 
State Financial Corporations Act, 1951 
(hereinafter briefly referred to as ‘the 
Act’), where the amount remaining due 
to the Financial Corporation concerned 
exceeds Rs. 50,000/-, should be filed only 
in the High Court and not in the Court 
of the District Judge or Additional Dist- 
tict Judge as before. 


2. A brief factual background may 
also be necessary as some reference to 
the factual position was also made in the 
course of the arguments. The Parkash 
Playing Cards Manufacturing Company, 
(‘the Petitioner’) had been advanced con- 
siderable amounts of money by the Delhi 
Financial Corporation (‘the Corporation’). 
A sum of Rs, 67,196.92 and further in- 
terest is claimed by the Corporation as 
payable by the petitioner. The Corpora- 


tion therefore, made an application under - 


Section 31 of the Act before the District 
Judge which was registered as Civil Suit 
No. 79 of 1976 and assigned for disposal 
to the Additional District Judge. On 
12-10-1976 the Additional District Judge 
passed an order in favour of the Corpo- 
ration for the amount claimed and di- 
rected that the same should be paid in 
monthly instalments of Rs. 2,000/- each 
commencing from 31-12-1976. The Court 
also drew up a decree in terms of the 
order. Dissatisfied with the order, the 
Corporation preferred an appeal to the 
Delhi High Court which was registered as 
F. A. O. No. 15/77. There was a compro- 
mise in the High Court, the order of the 
lower court was confirmed but the terms 
of payment were altered in respects 
which are not now material. The peti- 
tioner not having paid its dues, the Cor- 
poration filed an application in Suit 
No. 79/76 for execution of the “decree” 
passed in the suit, as modified by the 
High Court, which has been treated as 
an execution matter in the suit. It is at 
this stage that the petitioner put forward 
an objection for the first time that the 
“decree” sought to be executed had not 
been passed by a competent court on the 
ground that only the High Court could 
have entertained and dealt with the ap- 
plication under Section 31 as the mone- 
tary claim of the Corporation was in ex- 
cess of Rs. 50,000. This contention has 
been rejected by the Additional District 
Judge and hence the present revision. 


3. In order to. succeed in his conten- 
tion, the petitioner must first show that 


the -proceedings initiated by an applica~ - 
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tion under Section 31 of the Act consti- 
tute a “suit” the value of which exceeds 
Rs. 50,000, within the meaning af Sec- 
tion 5. For a proper understanding of the 
nature and scope of the proceedings out- 
lined in Sections 31 and 32, it is first 
better to have broad perspective of the 
object and purposes of the Act itself. The 
Act was enacted by Parliament with a 
view to enabling State Governments to 
establish Finance Corporations for en- 
hancing the pace of industrialisation by 
providing credit on easy terms for set- 
ting up industrial concerns and/or for 
expanding the activities of the existing 
industrial concerns. As a considerable 
part of the funds of the Corporation are 
Government or public funds, the Act pro- 
vides certain speedy procedures to avoid 
prolonged litigation and also confers wice 
powers on the Corporation which will 
enable it to realise the amounts due to 
it quickly. Section 25 enables the Finan- 
cial Corporation to carry on and trans- 
act any of the businesses set out therein, 
which include guaranteeing on such 
terms and conditions as may be agreed 
upon ; 


(i) loans raised by industrial concerns 
which are repayable within a period not 
exceeding 20 years and are floated in the 
public market; or 


(ii) loans raised by industrial concerns 
from Scheduled Banks or State Co-opera- 
tive Banks, 


It can also underwrite the issue of stocks, 
shares, bonds or debentures by an indus- 
trial concern. The Corporation car: either 
guarantee the loans raised by the indus- 
trial concern or may even itself grant a 
loan on such terms and conditions as may 
be agreed upon between the Corporation 
and the industrial concern. Section 29 
confers upon the Corporation in case of 
default by the industrial concern, the 
right to take over the management or 
possession or both of the industrial con- 
cern as well as the right to transfer by 
way of lease or sale and realise the pro- 
perty pledged, mortgaged, hypothecated 
or assigned to the Corporation and any 
transfer of property made by the Corpo- 
ration in exercise of the power ccnferr2d 
by Section 29 will vest in it all rights in 
the property transferred as if the trars- 
fer had been made by the owner of the 
property. Section 30 empowers the Cor- 
poration to call for the immediate, repay- 
ment of the entire loan or advance from 
the industrial concern superseding the 
earlier instalment basis agreed., upon. 
Section 31 prescribes a special procedure 
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for enforcement of claims by the Corpora- 
tion which is without prejucice to its 
right of direct action under Section 29 of 
the Act or Section 69 of the Transfer of 
Property Act. It comes into operation 
where an industrial concern: 


(i) In breach of any agreement, makes 
any default in repayment of eny loan or 
advance or any instalment thereof or in 
mesting its obligations in relation to any 
guarantee given by the Corporation; or 


(ii) Otherwise fails to comply with the 
terms of its agreement with the Corpora- 
tion; or 

(iii) Where the Corporation requires 
an industrial concern to make immediate 
repayment of any loan or advance under 
Sec. 30 and the industrial concern fails 
to make such repayment. 


It enables the Corporation to apply tọ 
the District Judge within the limit of 
whose jurisdiction, the industrial con- 
cern carries on the whole or a substan- 
tial part of its business praying for one 
or more of the following three reliefs: 

(a) for an order for the sale of the 
property pledged etc. as security for the 
loan or advance; or 

(b) for an ad interim injunction re- 
straining the industrial conzern from 
transferring or removing its machinery, 
plant or equipment from th2 premises 
of the industrial concern without the 
permission of the Board, where such re- 
moval is apprehended. 

Sub-clause (2) provides that the applica- 
tion shall state: 

(a) the nature and extent of the lia- 
bility of the industrial concern to the 
Corporation; 

(b) the ground on which the applica- 
tion is made; and 

(c) such other particulars as may be 
prescribed. No other particulars have, 
however, been prescribed as defined in 
the Act. 

Section 32 is important for th2 purposes 
of the present case and needs to be ex- 
tracted in full: 

Section 32. Procedure of District Judge 
in respect of applications under S. 31 — 
(1) When the application is for the reliefs 
mentioned in Clauses (a) and fc) of sub- 
section (1) of Section 31, the District 
Judge shall pass an ad interim order at- 
taching the security, or so much of the 
property of the industrial concern as 
would on being sold realise in his esti- 
mate an amount equivalent ir. value to 
the outstanding liability of the industrial 
concern to the Financial Corporation, to- 
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gether with the costs of the proceedings 
taken under Section 31, with or without 
an ad interim injunction restraining the 
industrial concern from transferring or 
removing its machinery, plant or equip- 
ment, 

(2) When the application is for the re- 
lief mentioned in clause (b) of sub-sec- 
tion (1) of Section 31, the District Judge 
shall grant an ad interim injunction re- 
straining the industrial concern from 
transferring or removing its machinery, 
plant or equipment and issue a notice 
calling upon the industrial concern to 
show cause, on a date to be specified in 
the notice, why the management of the 
industrial concern should not be trans- 
ferred to the Financial Corporation. 

(3) Before passing any order under 
sub-section (1) or sub-section (2), the Di- 
strict Judge may, if he thinks fit, exa- 
mine the officer making the application. 
- (4) At the same time as he passes an 
order under sub-section (1), the District 
Judge shall issue to the industrial con- 
cern a notice accompanied by copies of 
the order, the application and the evid- 
ence, if any, recorded by him calling 
upon it to show cause on a date to be 
specified in the notice why the ad interim 
order of attachment should not be made ' 
absolute or the injunction confirmed. 


(5) If no cause is shown on or before 
the date specified in the notice under sub- 
sections (2) and (4), the District Judge 
shall forthwith make the ad interim or- 
der absolute and direct the sale of the 
attached property or transfer the manage- 
ment of the industrial concern to the Fi- 
nancial Corporation or confirm the in- 
junction. f 

(6) If cause is shown, the District 
Judge shall proceed to investigate the 
claim of the Financial Corporation in ac- 
cordance with the provisions contained 
in the Code of Civil Procedure, 1908, in 
so far as such provisions may be applied 
thereto. 

(7) After making an investigation un- 
der sub-section (6), the District Judge 
may — 

(a) confirm the order of attachment 
and direct the sale of the attached pro- 
perty; 

(b) vary the order of attachment so 
as to release a portion of the property 
from attachment and direct the sale of 
the remainder of the attached property; 

(c) release the property from attach- 
ment; 

(d) confirm or dissolve the injunction; 
or 
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(e) transfer the management of the 
industrial concern to the Financial Cor- 
poration or reject the claim made in this 
behalf : 


Provided that when making an order 
under Clause (c), the District Judge may 
make such further orders as he thinks 
necessary to protect the interests of the 
Financial Corporation and may apportion 
the costs of the proceedings in such man- 
ner as he thinks fit: 

Provided further that unless the Finan- 
cial Corporation intimates to the District 
Judge that it will not appeal against any 
order releasing any property from attach- 
ment, such order shall not be given effect 
to, until the expiry of the period fixed 
under sub-section (9) within which an 
appeal may be preferred or, if any ap- 
peal is preferred, unless the High Court 
otherwise directs until the appeal is dis- 
posed of, 

(8) An order of attachment or sale of 
property under this section shall be car- 
ried into effect as far as practicable in 
the manner provided in the Code of Civil 
Procedure, 1908, for the attachment or 
sale of property in execution of a decree 
as if the Financial Corporation were the 
decree-holder, 


(8A) An order under this section trans- 
ferring the management of an industrial 
concern to the Financial Corporation 
shall be carried into effect, as far as may 
be practicable, in the manner provided 
in the Code of Civil Procedure, 1908, for 
the possession of immovable property or 
the delivery of movable property in exe- 
cution of a decree, as if the Financial 
Corporation were the decree-holder. 


(9) Any party aggrieved by an order 
under sub-section (5) or sub-section (7) 
may, within thirty days from the date of 
the order, appeal to the High Court and 
upon such appeal the High Court, may, 
after hearing the parties, pass such or- 
ders thereon as it thinks proper. 

(10) Where proceedings for liquida- 
tion in respect of an industrial concern 
have commenced before an application is 
made under sub-section (1) of Section 31, 
nothing in this section shall be construed 
as giving to the Financial Corporation 
any preference over the other creditors 
of the industrial concern not conferred on 
it by any other law. 


(11) The functions of a District Judge 
under this section shall be exercisable — 
(a) in a presidency town, where there 
is a city civil court having jurisdiction, 
by a Judge of that Court and in the ab- 
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sence of such Court, by the High Court; 
and 


(b) elsewhere also by an Additional 
District Judge or by any Judge of the 
principal court of Civil jurisdiction.” 


4. It is in pursuance of the above pro- 
visions that the respondents filed the ap- 
plication before the Additional District 
Judge which, it is now said, should have 
been filed in this High Court. Tke first 
contention of Shri Andley is that the 
word ‘suit’ has not been defined 
anywhere and that in the context 
of a legislation conferring jurisdic- 
tion on a High Court it should he 
given a very wide and liberal inter- 
pretation and that there is no reason 
to restrict the scope of its ambit by 
excluding an application of the present 
type. He points out that though a suit is 
normally instituted by filing a plaint, tke 
word ‘plaint’ is not defined anywhere, 
further Section 26 of the Code of Civil 
Procedure also permits the institution of 
a suit in any other prescribed manner. In 
a proceeding under Section 32, the Court 
has to go into all questions of fact ard 
law that may be raised by the mortgagor 
in defence to the application made by the 
Corporation. He may take up any plea 
such as that the deed has not been exe- 
cuted by it, that the deed (loan), has not 
been advanced as stated in the documert; 
that the document is liable to be set aside 
on grounds of fraud, mistake or mis- 
representation; that the entire or a sub- 
stantial part of the money had been paid 
back and so on. He can raise all the pleas 
which are open to a mortgagor in a mort- 
gage suit brought against him by 
the mortgagor. When any such 
claim is put forward by the mort- 
gagor, the court has to decide 
the same in accordance with the 
provisions of the Code of Civil Pro- 
cedure to the extent possible. In other 
words, the court has to adjudicate upon 
issues on the same lines as in a regular 
suit instituted by the Corporatior. to en- 
force the mortgage. Though the section 
purports to restrict the nature of the re- 
liefs claimable by the Corporation, be- 
fore the Court can pass any order grant- 
ing or revising or rejecting any part of 
the claim of the Corporation, it has ne- 
cessarily to adjudicate upon all the issues 
raised by the mortgagor including issues 
relating to the genuineness, validity and 
extent of the claim. He, therefore, con- 
tends that though this is framed as a pe- 
tition seeking summary relief, it is in 
fact nothing short of a suit filed by the 
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Corporation for recovering the amounts - 


due to it under the mortgage, 


5, The argument of learned counsel! 
appears plausible and attractive but I do 
not think it can be accepted. The word 
‘suit’? has no doubt not been defined any- 
where and is a word of very wide im- 
port. The dictionary meanings of the 
word are so comprehensive as to take in 
any request to any person, in particular, 
to a Court of Law or tribunal for re- 
dress. In law, it means, vide Mukherjee, 
Law Lexicon, p. 529. 


“Suit. ‘Suit? in its common parlance is 
a term of wide amplitude. Broadly, a 
“suit” is a proceeding in a court of jus- 
tice for the enforcement of a right denot- 
ing a legal proceeding of a civil kind. It 
is a proceeding in a Court according to 
the forms of law to enforce the remedy 
to which a party deems itself entitled. 
Lord Coke defines a suit te be "actio nihil 
aliud est quam jus prosequendi in judi- 
cio quod alicui debetur” meaning “an ac- 
tion is nothing. else than the right of pur- 
suing in a court of justice, that which is 
due to one”. Blackstoné simply says that 
a “suit” is a legal demand of one’s rights. 
- In its generic sense, a “suit” is the pur- 
suit or prosecution of some claim. The 
term “suit” in its comprehensive sense 
may be treated as applying to any ori- 
ginal proceedings in a court of justice by 
which a party pursues the remedy which 
the law grants him. The modes of pro- 
ceedings may be various depending upon 
the different stages in the litigation, that 
is, proceedings in the original court, court 
of appeal, proceedings in the nature of 
review or revision and execution pro- 
ceedings. The legal signification of the 
word “suit” is very broad, and the term 
has also a much narrower meaning when 
it is examined in the procedural sense.” 


However, it is seen that the expres- 
sion derives colour from its setting and 
has been interpreted in different ways in 
different legislative contexts. In Kirpa 
Singh (AIR 1928 Lah 627), a Full Bench 
of the Lahore High Court pointed out 


that the words “suit, proceeding” and 
words of a similar connotation “have 
different meanings in different sta- 


tutes and it is not possible to lay 
down a general rule of interpreta- 
tion which would be applicable to all 
cases. In each particular case the ques- 
tion has to be examined in reference to 
the context and that meaning is to be 
preferred which. will best fit in with it”, 
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pretation in the context of Section 9 of 
the Letters Patent of the Chartered High 
Courts — vide Harikishan Lal v. People’s 
Bank, AIR 1936 Lah 608 and People’s In- 
surance Co. Ltd. v. Sardul Singh, AIR 
1961 Punj 87 where the High Court exer- 
cised its extraordinary jurisdiction to 
transfer proceedings in miscellaneous and 
company matters to itself. Again in con- 
struing beneficial provisions of a legisla- 
tion like the U. P. Agriculturists Relief 
Act, 1934 (See Balram Singh v. Dudh 
Nath, AIR 1949 All 100) or the Usurious 
Loans Act (See Public Prosecutor v. 
Basheer AIR 1966 Mad 325) where the 
object is to relieve certain classes of 
people in all proceedings of civil charac- 
ter, the word is given a very wide inter- 
pretation. On the other hand, it has been 
pointed out that every judicial proceed- 
ing cannot be termed a ‘suit’? (see Prem- 
nath’s case AIR 1963 Punj 62) and that 
the word “ordinarily” meant and apart 
from some context must be taken to 
mean, a civil proceeding instituted by the 
presentation of a plaint (Hansraj Gupta’s 
case AIR 1933 PC 63). 


6. I do not think the context of Sec 
tion 5 warrants the wide interpretation. 
This section makes provision for the 






regard to ordinary civil suits in the nor- 
mal connotation of the term, the provi- 
sion being that, ifthe value of their 
subject-matter exceeds Rs. 50,000 they 
should be filed in the High Court instead 
of the District Court. Such suits are ini- 
tiated by the filing of a plaint (Order IV, 
Rule 1). It should contain several details 
and particulars one of which is value o 
the subject-matter (vide Order VII, 
Rule 1, C. P. C.) 


An application under Section 31 car- 
ries the little information provided for in 
Section 31 (2) and does not contain the 
several details prescribed for a plaint un- 
der the Code of Civil Procedure. N 
doubt, Section 26 of the Civil Procedure 
“Code permits the initiation of a suit in 
a manner other than by the filing of a 
plaint but it should be in a manner pre- 
scribed in the rules framed under the 
Code of Civil Procedure, (see Ss. 2 (16) 
and 2 (18)). For example, one may refer 
to the filing of an application under Or- 
der 33 which will itself amount to the 
institution of a suit when permission is 
accorded to the applicant. to sue as an 


The word has received a liberal: inter- ` 
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indigent person, (Order XXXIII, Rule 8 
of the Civil Procedure Code). But an ap- 
plication under Section 31 of the Act can- 
not be treated as a suit by virtue of the 
language of Section 26, Code _of 
Civil Procedure. Again an application 
under Section 31 available to the Corpo- 
ration is in addition to its right of regular 
suit, if it wishes to file one, on the basis 
of the mortgage. In an application under 
Section 31, the Corporation cannot ask 
for a personal decree against the mort- 
gagors, seek relief against the guarantors, 
or implead all parties that may be neces- 
sary to effectively dispose of all the 
claims of the Corporation against the 
mortgagors. It is a provision for a quick 
and expeditious but limited relief and it 
would not be correct to describe the 
value of the property mortgaged or the 


amount due and outstanding to the Cor-. 


poration on a mortgage as the “value of 
its subject matter.” 


7. That an application under Sec- 
tion 31 cannot be properly described as 
a suit is clear from the decision of the 
Supreme Court in the Gujarat State Fi- 
nancial Corporation case (AIR 1978 SC 
1765) relied on by Shri Baweja, though 
that case was decided in the context of 
the Court-fees Act. In that case, the 
Corporation had filed several applications 
under Section 31 (1) against several in- 
dustrial concerns, and paid a fixed court- 
fee of 65 paise on each of them on the 
basis of Article 1 (c) of Schedule II of 
the Bombay Court-fees Act. This was 
upheld by one District Judge on the 
‘ground that it was in the nature of an 
execution application. But other District 
Judges and, on revision, the High Court 
accepted the contention of the State that 
the application would be governed either 
by Article 1 of Schedule I as it was in 
the nature of a ‘plaint’ or at any rate by 
Article 7 of Schedule I which provided 
for an ad valorem court-fee on an appli- 
cation made for obtaining substantive re- 
lief which is capable of being valued in 
terms of monetary gain or prevention of 
monetary loss because to all intents and 
purposes the application was one for re- 
covery of the outstanding claim of the 
Corporation. The Supreme Court reversed 
this decision. After surveying the scheme 
and relevant provisions of the Act, the 
Court dealt with the claim for ad valo- 
rem court-fee under Article 1 of Sche- 
dule I on the basis that the application 
is a ‘plaint’ and observed: 

“Section 31 (1) prescribes a special pro- 
cedure for enforcement of claims by the 
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Financial) Corporation. The Corporation 
is to make an application for the reliefs 
set out in Section 31 (1). The reliefs that 
a Court can grant under Section 31 (1) 
are the sale of the property mortgaged, 
ete. to a Financial Corporation as secu- 
rity for the loan or advance; transfer of 
the management of the industrial con- 
cern to the Financial Corporation, re- 
straining the industrial concern from 
transferring or removing its machinery 
or plant or equipment from the premises 
of the industrial concern without the per- 
mission of the Board of the Financial 
Corporation. An application for such a 
relief is certainly not a plaint in a suit 
for recovery of mortgage money by sale 
of mortgaged property. On a breach of 
an agreement by an industrial concern 
the Corporation can seek one or more of 
the three reliefs set out in S. 31 (1). If 
the Corporation seeks the relief of trans-. 
ferring the management of the industrial 
concern to the Financial Corporation it 
could hardly be said that the application 
purports to be a plaint for recovering the 
mortgage money by sale of mortgaged 
property. It would be inappropriate to 
say that on analogy an application un- 
der Section 31 (1) is something akin to 
a suit by a mortgagee to recover mort- 
gage money by sale of mortgaged pro- 
perty. At any rate, in an application un- 
der Section 31 (1) the Corporation does 
not and cannot pray for a decree for its 
outstanding dues. It can make an appli- 
cation for one of the three reliefs, none 
of which, if granted, results in a money 
decree, or decree for recovery of out- 
standing loan or advance. Section 31 (1) 
of the Act, in the circumstances, therzin 
set out, permits the Corporation to seek 
one or more of the three reliefs ther2in 
stated. It is difficult to comprehend that 
merely the form of relief would attract 
one or the other Article of Court-fzes 
Act. If relief of sale of mortgaged pro- 
perty is sought which permits an argu- 
ment that the application is nothing but 
a suit for realising mortgage money by 
sale of mortgaged property and, there- 
fore, ad valorem court-fees is payable, 
then what would be the nature of the ap- 
plication when instead of sale of mort- 
gaged property the relief asked for is 
transfer of the management of the in- 
dustrial concern or an interim injunction 
restraining the industrial concern from 
transferring or removing its machinery, 
plant or equipment from tfe premises of 
the industrial concern without the per- 
mission of the Board? In the last men- 
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tioned two cases the relief is incap- 
able of any monetary evaluation. The 
High Court gat over this difficult ques- 
tion by merely observing that this need 
not be answered in the petitions before 
the High Court. Frankly speaking, they 
shed some light on the nature of the pro- 
ceedings contemplated by Section 31, and 
Section 32 of the Act clearly points to 
the conclusion that the proceedings are 
Not.in the nature of a money recovery 
proceedings, Article 1 of Schedule I 
would, therefore, not be attracted and we 
must say in fairness to Mr. D. V. Patel, 
learned counsel for the respondent State 
of Gujarat who specifically stated that 
the application would not fall under 
Article 1 of Schedule I but it would be 
governed by Article 7 of Schedule I.” 
It was then urged that, in an application 
under Section 31, whatever the nature 
.of the relief claimed, the substance of 
the matter was that the Corporation was 
, seeking to recover the loan by the sale 
of the mortgaged property and thus 
sought to make a monetary gain or pre- 
vent a monetary loss. Dealing with this, 
the Court observed: 


“What then is the nature of proceed- 
ings contemplated by Section 31 (1) if it 
is not a suit by the mortgagee for re- 
covery of mortgage money by sale of 
mortgaged property? Section 31 would to 
some extent provide a clue to this ques- 
tion. On an application under S. 31 (1) 
being made it is obligatory upon the 
Court to make an interim order attaching 
the security with or without interim in- 
junction restraining the industrial con- 
cern from transferring or removing its 
plani, machinery or equipment without 
the permission of the Board of the Cor- 
poration. If the relief claimed in the ap- 
plication is transfer of the management 
of the industrial concern to the Corpora- 
tion it is obligatory upon the District 
Judge to grant an ad interim injunction 
restraining the industrial concern from 
transferring or removing its machinery, 
plant or equipment. In either event a 
notice notifying the industrial concern to 
show cause why the order should not be 
made absolute is required to be served 
upon the industrial concern, 


It was said that if cause is shown by 
the industrial concern it is obligatory 
upon the District Judge to investigate the 
claim of the Financial Corporation in ac- 
cordance with the provision contained in 
the Code of Civil Procedure, 1908, in se 
far as such provisions may be applied 
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thereto. The contention is that once an 
industrial concern shows cause’ and con- 
tests the application of the Corporation 
fhere arises a lis between the parties 
which would include the investigation of 
the monetary claim of the Corporation 
and per se it would be a suit between 
the mortgagee and the mortgagor in 
which the ultimate relief is sale of mort- 
gaged property for repayment of the 
mortgage money. Sub-sec. (6) of Sec. 32 
of the Act has to be read in the con- 
text in which it is placed. The claim of 
the Corporation is not the monetary 
claim to be investigated though it may 
become necessary to-specify the figure for 
the purpose of determining how much of 
the security should be sold. But the in- 
vestigation of the claim does not involve 
all the contentions thet can be raised in 
a suit. The claim of the Corporation is 
that there is a breach of agreement or 
default in making repayment of loan or 
advance or instalment thereof and, there- 
fore, the mortgaged property should be 
sold. It is not a money claim. The contest 
can be that the jurisdictional fact which 
enables the Corporation to seek the relief 
of sale of property is not available to it 
or no case is made out for transfer of 
management of the industrial concern. 
Sub-section (7) of Section 32 prescribes 
what reliefs can be given after investi- 
gation under sub-section (6) is made, and 
it clearly gives a clue to the nature of 
contest under -sub-section (6), sub-section 
(8) of Section 32 only prescribes the mode 
and method for executing the order of 
attachment or sale of property as pro-. 
vided in the Code of Civil Procedure. 
Sub-sections (6), (7) and (8) of Section 32 
read together would give an opportunity 
to the industrial concern to appear and 
satisfy the District Judge that the situ- 
ation envisaged by Section 31 (1) has not 
arisen and the relief should not be 
granted. In the absence of a provision 
giving such an opportunity to the indus- 
trial concern to whose detriment the 
order is required to be made a serious 
question may arise about the constitu- 
tional validity of the procedure prescrib- 
ed under Section 31 (1) inasmuch as it 
would be violative of principles of na- 
tural justice and that too in a proceeding 
in a Court of Law. The provision con- 
tained in sub-section (6) does not expand 
the contest in the application made un- 
der Section 31 (1) as to render the ap- 
plication to be a suit between a mort- 
gagee and the mortgagor for sale of mort- 


gaged property. If that were so, the Cor- 
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poration would not be limited to speci- 
fied reliefs only and if the contract per- 
mits it may seek to enforce personal lia- 
bility of mortgage which it cannot en- 
force in an application under S. 31 (1). 
It may be, as contended by Mr. Patel, 
that in the ultimate analysis the result 
would be that the property will be sold 
for repayment of the loan or advance 
taken by the industrial concern from the 
Corporation but it could not be said that 
it is a substantive relief claimed by the 
Corporation which can be valued in terms 
of the monetary gain or prevention of 
monetary loss as envisaged by Article 1 
of Schedule I of Court-fees Act. The sub- 
stantive relief in an application under 
Section 31 (1) is something akin to an 
application for attachment of property in 
execution of a decree at a stage posterior 
to the passing of the decree. We are un- 
able to appreciate the view taken by the 
High Court that the proceeding is not in 
the nature of execution of a decree be- 
cause the question of enforcement of the 
order of attachment or sale would only 
arise after the same is made absolute un- 
der sub-section (7). One has to look at 
the whole conspectus of provisions in 
Section 32 coupled with the nature of re- 
lief sought under Section 31 (1) and it 
becomes clear that special provision is 
made for certain types of reliefs that can 
be obtained by a Corporation by an ap- 
plication under Section 31 (1) which 
could not be styled as substantive relief 
for repayment of mortgage money by sale 
of mortgaged property. Nor can it be said 
. to be a proceeding to obtain substantive 
relief capable of being valued in terms of 
monetary gain or prevention of monetary 
loss. The form of the application, the 
nature of the relief, the compulsion to 
make interim order, the limited enquiry 
contemplated by sub-section’ (6) of Sec- 
tion 32 and the nature of relief that can 
be granted and the manner-of execution 
clearly show that the application under 
Section 31 (1) is neither a plaint as con- 
templated by Article 1 of Schedule I nor 
an application in the nature of a plaint 
as contemplated by Art. 7 of Schedule I 
of Court-fees Act.” -~ 


It is no doubt true that the Court was 
considering a taxation matter but that 
consideration, in my view, will not affect 
the Court’s analysis of the nature of the 
application and the observations that it 
is not in the nature of a plaint and that 
its subject matter is not capable of va- 
luation in terms of money. Shri Baweja 
also pointed out that the language of Sec- 
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tion 32 (6) itself indicates the limited 
scope of an application under S. 32. Ac- 
cording to him, it is open to a respondent 
Corporation in such an application to 
take only such pleas as are relevant to 
the reliefs asked for by the Corporation 
and that the scope of the enquiry in such, 
an application cannot be enlarged to that 
of a regular suit for recoveries of money 
due under the mortgage. Section 32 (6) 
advisedly used the word ‘investigate’ 
which should be interpreted in the same 
manner as the same expression used in 
the context of Order XXI, Rule 58 of the 
Code of Civil Procedure (as it stood be- 
fore the recent amendments). That pro- 
vision has been interpreted (vide Nalin- 
kant Bhanushanker Dave v. Hiralal Am- 
ratlal Parekh AIR 1959 Bom 87) to con- 
template only a summary investigation 
and parties will be referred to a separate 
suit if an adjudication on the basis of 
title ete. becomes necessary. Shri Baweja 
referred me to the recent amendments to 
those provisions and the Statement of the 
Objects and Reasons therefor (vide Chi- 
taley, Code of Civil Procedure, 3th Edi- 
tion, Vol. 3, page 980) and pointed out 
that the amendment was intended to 
avoid the multiplicity of suits that be- 
came necessary - under the unamended 
provision, There is a great force in this 
argument, particularly in the light of the 
observations of the Supreme Court. I 
am, therefore, of opinion that the first 
contention of Shri Andley cannct be ac- 
cepted. 


8. Shri Andley pointed out that an 
application for leave to institue a suit 
under Section 92 of the Code of Civil 
Procedure, an application for permission 
to file a suit in forma pauperis under 
Order 33 of the Civil Procedure Code and 
an application to file an award under the 
Arbitration Act are filed before the Eigh 
Court where they relate to matters in 
dispute of the value of more than 50,000 
rupees. He submitted that, on she same 
analogy, even applications of the nature 
under consideration would and should be 
filed only in the High Court. These ana- 
logies do not help the petitioner. The lan- 
guage of Section 92 of the Code of Civil 
Procedure makes it clear that the appli- 
cation for leave is to be obtained of the 
court in which the suit is to be instituted. 
The application under Order XXXII for 
permission to sue as an indigent person 
contains all the particulars to be set out 
in a plaint (Rule 2) and where it is 
granted is deemed to have been institut- 
ed on the date when the application was 
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presented (Rule 8 & Rule 15A). Section 20 
of the Arbitration Act specifically pro- 
vides for the registration of an applica- 
tion thereunder as a suit and read with 
Section 2 (c) makes it clear that the ap- 
plication has to be filed in the Court 
where a suit would be filed with refer- 
ence to the subject matter of the arbitra- 
tion. In this context, Shri Baweja point- 
ed out that if these arguments were cor- 
rect, application for a succession certifi- 
cate under Section 37 of the Indian Suc- 
cession Act, applications under the Guar- 
dians and Wards Act or Hindu Guardian- 
ship Act for appointment of a property 
guardian and many other similar appli- 
cations which are now being filed in 
District Courts would be liable to be filed 
only in the High Court if the value of 
the property in question exceeds Rs. 
50,000. It is not necessary to say anything 
about these matters for, as already point- 
ed out, such analogies, which have to be 
considered on the terms of the specific 
enactment, are of no help in deciding the 
issue here. 


9. There was also considerable discus- 
sion on the interpretation of S. 32 (11) 
of the Act. Section 31 directs that an ap- 
Plication under the section should be 
filed in the Court of the District Judge 
within the limits of whose jurisdiction 
the industrial concern carries on the 
whole or a substantial part of its activi- 
ties. Shri Andley points out that the 
‘ word “District Judge” does not exclude 
the High Court if one has regard to the 
definition of “District Judge” as contain- 
ed in the Civil Procedure Code. On the 
other hand, as rightly pointed out by 
Shri Baweja, the expression should be 
understood as defined in the General 
Clauses Act, 1897, Section 3 (17) of which 
reads: 


“District Judge: (17) “District Judge” 
shall mean the Judge of a principal Civil 
Court of Original jurisdiction, but shall 
not include a High Court in the exercise 
of its ordinary or extraordinary original 
Civil jurisdiction.” 
and so understood, it does not contem- 
plate an application being filed in the 
High Court, Now we turn to S. 32 (11). 


This sub-section, as it stands at present, 


has been extracted earlier but it has un- 
dergone some amendments. In 1951, 
when the Act as enacted, Section 32 (11) 
was in the following terms: 


"The functions of a District Judge un- 
der this section shall, in a presidency 
town; be exercised by the principal Judge 
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of the City Civil Court, if any, having 
jurisdiction or by the High Court.” 

In 1962, the sub-section was amended 
to read as follows: 


*(11) The functions of a District Judge 
under this section shall be exercisable — 


(a) in a presidency town, where there 
is a City Civil Court having jurisdiction 
by a Judge of that court and in the ab- 
ae of such court, by the High Courty 
an: 


(b) elsewhere, also by an Additional 
District Judge.” 
Then, again it was amended in 1972 to 
read as at present. This sub-section pro- 
ceeds on the basis that normally the ap- 
plication has to be filed in the District 
Court as generally understood (not the 
High Court) and then seeks to clear up 
the difficulties in certain cases by carry- 
ing out certain exceptions. Originally, 
there was only clause (a) to ‘the effect 
that in a presidency town, the application 
should be filed in the city civil court but 
that it could be filed in the High Court if 
there was no city civil court. So far as 
other places are concerned, there was 
originally no special provision and the 
application could be filed only before the 
District Judge. Then, an exception was 
introduced to allow an application being 
placed before the Additional District 
Judge. Some difficulties appear to have 
been felt necessitating a further .amend-. 
ment. It is not clear what these difficul- 
ties were. Perhaps:there were some cases 
where, in the place where the industrial 
concern had its business, the principal 
court of civil jurisdiction was only a 
court inferior to the District Court and 
the sub-section thus required the appli- 
cation to be filed before the District or 
Additional District Judge in a distant 
place. The amendment thereupon seems 
to have been made to enable the applica- 
tion being filed before the District Judge, 
the Additional District Judge or any 
other Judge of a principal Civil Court 
having jurisdiction over the place of 
business. The trend of these amendments 
indicates ‘that the petition is to be filed 
in a High Court only in the circumstances 
mentioned in the amended clause (a). 
Section 32 (9) also shows that the Act 
contemplates an application before the 
District Court with an appeal to the High 
Court. The reference to “principal court 
of Civil judisdiction” in clause (b) cannot, 
in the context, be construed as a refer- 
ence to the High Court. Perhaps, even if 
one reads the clause that way, the lan- 
guage that the powers shall “also” be, 
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exercisable by such a court only means 
that a party can file the petitions in the 
High Court also; this will not, however, 
deprive the District Judge of the jurisdic- 
tion he has under the main Section 31. If 
that be so, having regard to the principle 
of Section 15 of the Code of Civil Pro- 
cedure and the fact that Section 5 also 
does not apply for reasons already dis- 
cussed, the plea of the appellant that the 
disposal of the petition by the Additional 
District Judge was without jurisdiction 
cannot be upheld. In my view, therefore, 
the terms of Section 32 (11) cannot help 
the present petitioner for having the or- 
der under Section 32 declared a nullity 
and so not capable of execution. 

10. Shri Andley laid some emphasis 
on the fact that the application under 
Section 31 had been registered as.a suit 
and that the appeal to the High Court 
had also been registered as a first appeal 
and disposed of on that basis. The re- 
gistrations in the above manner were 
purely administrative acts, not based on 
any statutory provision and cannot estop 
the respondents from putting forward 
their legal contention, just as the appel- 
lant cannot be estopped from raising the 
present plea on the ground of its not hav- 
ing raised the same earlier in the “suit” 
or in the “appeal”. 

11. For the above reasons, I uphold 
the order of the learned Additional Di- 
strict Judge and dismiss this revision pe- 
tition. I make no order as to costs, 

Petition dismissed. 
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SULTAN SINGH, J. 

In re Anita Rewal, Petitioner. 

Probate Case No. 15 of 1979, D/- 15-10- 
1979. 

(A) Succession Act (1925), Sections 289, 
276 and Sch. VI — Grant of probate — 
Schedule of property should not be part 
of probate — Probate prepared by Re- 
gistry ordered to be amended so as to 
bring it in accordance with Form in 
Sch, VI of Act. AIR 1965 Punj 138, Foll. 

i (Para 1) 

(B) Succession Act (1925), Sections 276, 
289, 273 and- Sch. VI — Grant of probate 
— Affidavit of valuation of property 
should not form part of probate. (Court- 
fees Act (1870), S. 19-1). 

The affidavit of valuation is filed under 
the Court-fees Act and there is no pro- 
vision under the Succession Act to in- 
corporate the affidavit of valuation or the 
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details of the assets of the deceased in 
the Probate itself or by means of Ann2- 
xures to the probate. Under Section 273 
of the Succession Act the probate has 
effect over all the property and estate, 
movable or immovable, of the deceased. 
In view of these provisions it is not ne- 
cessary to attach with the probate the 
affidavit of valuation which accompanies 
the application for the grant of probate. 


f (Para 2) 
Cases Referred ; Chronological Paras 
AIR 1965 Punj 138 1 


Vinoo Bhagat, for Petitioner. 


ORDER :— Mrs. Pushpa Tandon made 
a Will dated 30th August, 1971. She died 
on 29th August, 1977. Mrs. Anita Rewal 
made the petition under Section 276 of 
the Indian Succession Act, 1925 therein- 
after called ‘the Act’) for the grant of 
the probate with an affidavit of valuation 
of the property and liabilities detailed in 
Annexures ‘A’ and ‘B’ attached to the 
petition. On 18th May, 1979 the Probate 
was ordered to be granted to her. The 
petitioner filed the Estate Duty Clearance 
Certificate and the necessary court-fees. 
The Registry prepared the Probate and 
also annexed details of property as An- 
nexures ‘A’ and ‘B’ to the said probaʻe. 
Mr. Bhagat, counsel for the petitioner 
states that the Probate prepared by the 
Registry is not in accordance with Sec- 
tion 289 read with Schedule VI of the 
Act. Under Section 276 of the Act in the 
application for the grant of the Probate 
the petitioner is required to state the 
amount of assets which are likely to come 
to the petitioner's hands only for pur- 
poses of court-fees, Under Section 1¢-I 
of the Court-fees Act the petitioner is 
required to pay court-fees on such va- 
luation. The petitioner accordingly paid 
the court-fees on the value of the pro- 
perty detailed in Annexures ‘A’ and ‘B’ 
of the affidavit of valuation. The details 
of the properties mentioned in these an- 
nexures are, however, not to be included 
in the Probate to be granted to the peti- 
tioner as the Form for Probate prescrib- 
ed by Schedule VI of the Act does not 
contain any provision for the mention of 
details of property or the assets which 
are likely to come to the petitioner's 
hands and Section 289 of the Act is man- 
datory. Under this form a copy of the 
Will is to be annexed but the Registry 
has attached Annexures ‘A’ and ‘B’, Sec- 
tion 289 of the Act is as under: 

“289. When it appears to the District 
Judge or District Delegate that probate 
of .a Will should be granted, hə shall 


58 Delhi i 


grant the same under the seal of his Court 
in the form set forth in Schedule VI” 

As the words “as set out in Annexures ‘A’ 
and ‘B’ (annexed hereto)” in the Probate 
do not find place in the form prescribed 
in Schedule VI of the Act, they appear 
to be contrary to law, Section 289 of the 
Act is mandatory and prescribes the 
form for the grant of the probate. More- 
over the probate is. granted to the exe- 
cutcr with a view to administer the 
entire estate of the deceased. The 
petitioner-executrix has been directed 
under Section 317 of the Act to file an 
inventory of all the assets and under 
Section 318 of the Act she has to state 
the value of such property in the inven- 
tory. Section 19-E of the Court-fees Act 
provides for cases where too low a court- 
fees on the probate has been paid, and 
later on it is found that the value of the 
property was more. Section 19-E of the 
Court-fees Act is as follows; 


“19-E. Where any person on applying 
for probate or letters of administration 
has estimated the estate of the deceased 
to be of less value than the same has 
afterwards proved to be, and has in con- 
sequence paid too low a court~fee there- 
on, the Chief Controlling Revenue Autho- 
rity (for the local area) in which the pro- 
bate or letters has or have been granted 
may, on the value of the estate of the 
deceased being verified by affidavit or 
affirmation, cause the probate or letters 
of administration to be duly stamped on 
payment of the full court-fee which 
ought to have been originally paid 
thereon in respect of such value and of 
the further penalty, if the probate or 
letters is or are produced within one year 
from the date of the grant, of five times, 
or, if it or they is or are produced after 
one year from such date, of twenty 
times, such proper court-fee, without 
any deduction of the court-fee originally 
paid on such probate or letters: 


Provided that, if the application be 
made within six months after the ascer- 
tainment of the true value of the estate 
and the discovery that too low a court- 
fee was at first paid on the probate or 
letters, and if the said authority is sa- 
tisfied that such fee was paid in conse- 
quence of a mistake or of its not being 
known at the time that some particular 
part of the estate belonged to the de- 
ceased, and without any intention of 
fraud or to delay the payment of the 
proper court-fee, the said authority may 
remit the said penalty and cause the pro- 
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bate or letters to be duly stamped on 
payment only of the sum wanting to 
make up.the fee which should have been 
at first paid thereon.” 

A reference in this connection may be 
made to Chanan Devi v. Des Raj Ram- 
chand, AIR 1965 Punj 138. In this case 
copies of schedule indicating the amount 
of assets was annexed to the Probate 
granted on 4th February, 1957. The gran- 
tee of the Probate sought to recover the 
property of the deceased but it came to 
light that the property of the deceased 
to be realised was more than mentioned 
in the schedule annexed to the Probate. 
The grantee was, therefore, refused deli- 
very of property not indicated in the 
schedule annexed to the Probate. On an 
application the High Court deleted the 
schedule of property attached to the Pro- 
bate under its inherent powers by orde 
dated 9th April, 1962. Thus it appears 
that schedule of property should not be 
part of Probate granted by the court. It 
is therefore ordered that the probate pre- 
pared by the Registry be amended so as 
to bring the same in accordance with the 
form set forth in Schedule VI of the 
Indian Succession Act, 1925 by deleting 
the words “as set out in Annexures ‘A’ 
and ‘B’ (annexed hereto)” from the Pro- 
bate prepared by the Registry. 


2. Mr. Bhagat, counsel for the peti- 
tioner further submits that affidavit of 
valuation with Annexures ‘A’ and ‘B’ 
attached to the petition also should not 
form part as Annexure to the Probate, 
He submits that this affidavit is only 
meant for the purpose of determination 
of the court-fees payable on the probate 
in accordance with Section 19-I of the 
Court-fees Act and that there is no pro- 
vision in the Indian Succession Act, 1925 
for making the affidavit of valuation as 
part of the Probate. He further submits 
that clause 9 of the Original Side Prac- 
tice Direction No. 7 pertaining to Testa- 
mentary and Intestate Jurisdiction is not 
in accordance with Indian Succession Act, 
1925 and that his client would be put to 
great inconvenience if this affidavit of 
valuation along with Annexures ‘A’ and 
‘B’ is attached to the probate. Mr. Bhagat 
again relies upon the said judgment of 
the Punjab High Court in support of 
this contention. It appears that the affi- 
davit of valuation is filed under the 
Court-fees Act and there is no provision 
under the Indian Succession Act to in- 
corporate the affidavit of valuation or 
the details of the assets of the deceased 
in the Probate itself or by means of 
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Annexures to the probate. Under Sec- 
tion 273 of the Indian Succession Act the 


probate has effect over all the property. 


and estate, moveable or immovable, of 
the deceased. In view of these provisions 
I hold that it is also not necessary to at- 
tach with the probate the affidavit of 
valuation accompanying the application 
for the grant of Probate. The Probate be 
corrected in the light of this order and 
delivered to the petitioner who would 
comply with provisions of Sections 317 
and 318 of the Indian Succession Act, 
1925, 

Order accordingly. 


AIR 1980 DELHI 59 
N. N. GOSWAMY, J. 

Hari Dey Shourie, Plaintiff y. Madan 
Mohan Shourie and others, Defendants. 

I. A. No. 2743 of 1979 in Suit No. 796 
of 1976, D/- 17-10-1979. 

Partition Act (1893), S. 3 (1) — Parti- 
tion suit — Party seeking sale of its share 
— Court directing sale by public auction 
— Auction held but sale yet to be con- 
firmed — Application for purchase of 
property by -co-sharer — Not maintain- 
able. ATR 1979 Bom 41, Dissented from. 
(Civil P. C. (1908) O. 21, R. 90, S. 151). 


In a partition suit a party applied for 
sale of its share in property. Accordingly, 
after hearing the other co-sharer the 
court directed the sale of property by 
public auction. After the auction was 
held but before the sale was confirmed, 
one of the co-sharers applied for permis- 
sion to purchase the property. k 

Held that the application for purchase 
could not be entertained. The point of 
time for making such application is when 
the Court is requested to direct the sale 
of property. It cannot þe said that such 
an application can be made before the 
confirmation of the sale. Further, the 
court auction can only be set aside un- 
der O. 21, R. 90 of Civil P. C. on the 
ground of material irregularities or fraud 
in publishing or conducting the sale. The 
Court in its inherent powers cannot set 
aside the Court auction when there is a 
specific provision in the Code itself. AIR 
1979 Bom 41, Dissented from. AIR 1950 
Cal 431 and AIR 1953 Cal 18, Foll. 


i (Para 2) 
Cases Referred : Chronological Paras 
AIR 1979 Bom 41 2 
AIR 1953 Cal 18 2 
AIR 1950 Cal 431 , 2 
KW/LW/F831/79/AMG/LGC 


Hari Dev v. Madan Mohan 
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Plaintiff in Person; Rajiy Sawhney, for 
Applicant; Rajinder Dhawan, for Defen- 
dant No. 2; A. B. Saharya, for the Auc- 
tion Purchaser. 


ORDER :— This application under Sec- 
tion 151 of the Code of Civil Procedure 
has been filed by the defendant No. 4 for 
setting aside all proceedings held up to 
the auction of the property held on 
25-3-1979. Ii is stated in the application 
that a preliminary decree dated 20th 
April, 1978 was passed by this Court ard 
the partition of the properties was order- 
ed by a further preliminary decree dated 
7th December, 1978, This court had pass- 
ed an order for the sale of the property 
No. 2W/7, West Patel Nagar, Ney Delhi 
by public auction. The public auction was 
held on 25-3-1979. The said auction has 
not been confirmed by this Court. This 
application has been filed for permission 
to purchase the said property. 


2. The learned counsel for the appli- 
cant has referred to Sections 2 and 3 of 
the Partition Act and according to the 
learned counsel it is open to the co- 
sharers to apply for purchasing the pro- 
perty at any time till the sale is actually 


‘confirmed by this Court. For this propo- 


sition, reliance is placed on a single 
Bench’s Judgment of the Bombay High 
Court in the case of Taherbhai Abdulalli 
v. Nagindas Gokuldas Saraf, reported as 
AIR 1979 Bom 41.° The authority, no 
doubt, supports the contention of the 
learned counsel for the applicant and if 
was held in that case that the last point 
of time before which the application un- 
der Section 3 of the Partition Act can be 
made is the date of the confirmation of 
the sale. With respect, I do not agree 
with the view taken by the Bombay High 
Court. Section 3 of the Partition Act is| 
as follows :— 


“Section 3 (1):— If, in any case in 
which the Court is requested under the 
last foregoing section to direct a sale, any 
other shareholder applies for leave to 
buy at a valuation the share or shares of 
the party or parties asking for a sale, 
the Court shall order a valuation of the 
share or shares in such manner as it 
may think fit and offer to sell the same 
to such shareholder at the price so as- 
certained, and may give all necessery 
and proper directions in that behalf,” 
As I look at this section, the point of 
time for making such application is when 
the Court is requested to direct the sale 
of property. In the present case, it is not 
disputed that the Court was requested 
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by an application and notice of that ap- 
plication was served on the applicant 
and it is only after hearing the parties 
that this court had directed the sale of 
the property. The court auction can only 
be set aside under Order 21 Rule 90 of 
the Code of Civil Procedure on the 
ground of material irregularities or 
fraud in publishing or conducting the 
sale, There is no such allegation in the 
present case. The court in its inherent 
powers cannot set aside the court auction 
when there is a specific provision in the 
Code itself, The Calcutta High Court in 
the cases “Manik Lal Dutt v. Pulin 
Behari Pal” and “Nitish Chandra y. Pro- 
mode Kumar” reported as AIR 1950 Cal 
431 and AIR 1953 Cal 18 respectively has 
held that an application under Section 3 
could be made at any time after a request 
is made for auction and before the auc- 
tion has actually been held. The view 
was not accepted by the Bombay High 
Court in the judgment referred to above, 
I am in respectful agreement with the 
view taken by the Calcutta High Court. 
Further, I find that in the Bombay case 
the application under Section 3 of the 
Partition Act was filed on 7-1-1977 and 
the sale took place on 30th March, 1977 
ie., after the application under Section 3 
had been filed. 


3. For the reasons recorded above, I 
do not find any merits in the application 
which is accordingly dismissed with no 
order as to costs. 

4. No other objection has been filed in 
respect of the sale, but Mr. Sawhney 
prays for a week’s time to enable him 
to file an appeal against this order. The 
prayer made by Mr. Sawhney is allowed 
and the case for confirmation of the sale 
will be taken up on 29th October, 1979. 

5. Let this I. A. be also listed on the 
said date. 

6. The 7th report of the Local Com- 
missioner will also be considered on 29th 
October, 1979. 

i Petition dismissed, 


AIR 1980 DELHI 60 
S. RANGANATHAN, J. 
Khazan Singh, Petitioner v. Union of 
India and others, Respondents. 
Civil Writ No. 1211 of 1976, D/- 30-8- 
1979. ; 
(A) Hindu Adoptions and Maintenance 
Act (1956), S. 12 — “For all purposes” 


JW/KW/F39/79/MBR - 
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. edoption, 


- ALR. 


“ali the ties” — Meaning — On 
adoptee ipso facto acquires 
caste of adoptive parents. 


The adoptee child is deemed to be the 
child of the adoptive father for all pur- 
Poses; and all the ties of the child in the 
natural family shall be deemed to be 
severed and replaced by those of the 
adoptive family. The emphatic repetition 
of the word ‘all’ in relation to the “pur- 
poses” and “ties” is significant. The word 
“ties” is a very wide and comprehensive 
word and would include all types of 
bonds, social, religious, cultural or any 
other that bound the adoptee to his na- 
tural family. All his relationships are, 
according to the mandate of the section, 
replaced by the corresponding ties in re- 
lation to the adoptive family. It is very 
difficult to see why the tie of caste which 
indeed was and perhaps still is a very 
strong tie that binds a Hindu should be 
said to be outside the purview of this 
provision. Besides, the section enacts a 
statutory fiction and this statutory fiction 
should be given effect to. (Para 21) 

In view of this, the adoptee is to be 
treated from the date of his adoption as 
if he were born in the adoptive family 
for all practical purposes. Therefore, on 
adoption as in the ease of a birth, the 
adoptee acquires the caste of the adoptive 
parents without anything more to be done 
by him or by others, The adoptee does 
not require sanction of the adoptive com- 
munity for treating him a member there~ 
of. This view is not opposed, in the long 
Tun, to the object and scheme of the Con- 
stitution in regard to reservations for 
scheduled castes and tribes. On the other 
hand, genuine adoptions both ways may 
eventually lead to the development of 
social equality at which the Constitution 
aims, (Paras 21, 22, 23) 


(B) Hindu Adoptions and Maintenance 
Act (1956), S. 10 — Validity of adoption 
— Adoptee originally helonging to higher 
caste — Adoptive father belonging to 
scheduled caste — Grant of scheduled 
caste certificate to adoptee accepting 
adoption as basis — Certificate cannot be 
eancelled without giving opportunity to 
adoptee to prove that adoption was valid 


and 


in spite of bar of age. (Para 24) 
Cases Referred : Chronological Paras 
AIR 1976 SC 939 10, 12, 13, 18 


AIR 1976 SC 1904 13, 19 
AIR 1975 Delhi 115; 1975 Lab IC 1044 17 


AIR 1972 SC 1840 11, 17 
AIR 1969 SC 101 . 12 
TLR (1940) Mad 653: AIR 1940 Mad 513 

BALEAN a kai . 11i; 
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4902) ILR 26 Bom 174 . . 11 
Sital A. K. Dar, for Petitioner, Ishwar 
Sahani, for Respondents. 3 


ORDER :— This writ petition, accord- 
ing to the petitioner, is an offshoot of 
Civil Writ No. 1375 of 1975, earlier filed 
by him. 


2. Khazan Singh, the petitioner, is an 
ex-Sub-Inspector of Police. He is a Jat, 
by caste, his father Hazari Lal being a 
milk vendor belonging to that caste. The 
petitioner claims to have been adopted 
by Kishan Lal who is a Julaha (Kabir- 
panthi) by caste. The petitioner’s allega~ 
tion is that his natural father and adop- 
tive father had been doing dairy business 
in partnership since 1947, that the peti- 
tioner was one of four sons of his father, 
that the adoptive father was very old and 
adoptive mother had developed T.B. and 
they had no issues of their own and that 
therefore the petitioner’s natural parents 
and adoptive parents agreed to give and 
take the petitioner in adoption into the 
family of Sri Kishan Lal. It is alleged 
that a deed of adoption was executed on 
5-1-1969 on a stamp paper of Rs, 25 (a 
photostat copy of which is Annexure ‘A’) 
and that certain customary ceremonies 
were also performed on the same day 
which are evidenced by a photograph 
taken on the occasion (Annexure ‘B’). 
Acccording to the petitioner therefore, he 
is entitled to be treated as a member 
Julaha (Kabirpanthi) caste which is a 
scheduled caste (S.C., for short) within 
the meaning of Article 341 of the Consti- 
tution. 


3. Sometimes in December, 1970 the 
petitioner applied to the Deputy Commis- 
sioner, Delhi in a prescribed form for the 
grant of a scheduled caste certificate, ap- 
parently as he contemplated entering 
Government service shortly. From the 
original application made by the peti- 
tioner to the Deputy Commissioner (D. C. 
for short) it is seen that the petitioner 
had stated therein that he was the adopt- 
ed son of Kishan Lal and that the pur- 
poses for which the certificate was re- 
quired was; “service”. It is common 
ground that this application was attested 
and a certificate to the effect that the pe- 
titioner belonged to the Julaha caste was 
also annexed thereto from a Member of 
the Metropolitan Council, Delhi-as pre- 
seribed in the form itself. On 26-12-1970, 
a certificate was issued by the office of 
the Deputy Commissioner, Delhi certify- 
ing that the petitioner, adopted son ‘of 


Sri Kishan Lal, belonged. to the Kabir- - 
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panthi Julaha caste which is. recognised 
as a scheduled caste and that he and his 
family ordinarily resided in No. 163, Moti 
Bagh, Sarai Rohilla, Delhi. The certificate 
bore the seal of the Office of the Deputy 
Commissioner and was signed by Sri H. D. 
Birdi, for the Deputy Commissioner. 


4. In January, 1971, the petitioner 
made an application for recruitment to 
the post of Sub-Inspector in the Delhi 
Police for which applications had keen 
invited by the ‘Inspector General of 
Police. In the application form the peti- 
tioner claimed to be a member of a sche- 
duled caste and attached an attested copy 
of the D.C.’s certificate to this effect. A 
little later, in March, 1971, he was called 
upon to produce the certificate af his be- 
ing a scheduled caste from a prescribed 
authority (and certain other dccuments) 
at the time of interview to be held on 
18-3-1971. From the endorsement on the 
back of the application it would appear 
that after scrutinising the papers procuc- 
ed, the authority concerned was satisfied 
that the petitioner was the member of a 
scheduled caste. In due course the peti- 
tioner was appointed as a temporary Sub- 
Inspector (Executive) in the Delhi Police, 
completed his period of training as pre- 
scribed in the Police Rules and was dis- 
charging his duties as Sub-Inspector, ac- 
cording to him, very satisfactorily. How- 
ever, by an order dated 19-3-1975, the 
Assistant Inspector General of Police ter- 
minated his services ostensibly under the 
proviso to sub-rule (1) of Rule 5 of the 
Central Civil Services (Temporary Ser- 
vice) Rules 1965 (hereinafter briefly re- 
ferred to as the ‘T.S. Rules’), The vali- 
dity of this order of termination is the 
subject-matter of C. W. 1375 of 1975. 


5. On the 6th January, 1976 the Offi- 
cer in Charge, (CCS), of the Office of the 
Deputy Commissioner, Delhi issued a 
notice to the petitioner. In this notic2 ıt 
was stated, after referring to the certifi- 
cate issued on 26-12-1970, that informa- 
tion had been received that the petitioner 
was not a Kabirpanthi (Julaha) “by birth 
and therefore not entitled ta get the 
certificate mentioned above.” The peti- 
tioner was therefore required to show- 
cause why the above mentioned certifi- 
cate should not be cancelled ard other 
appropriate action taken against the peti- 
tioner for giving false information and 
concealing facts in order to obtain the 
certificate. The petitioner sent a reply 
dated 14-2-1976. In this reply his main 
contention was that it was not necessary 
that a person should belong- te:a sche- 
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duled caste by birth only and that a per- 
son could become a member of a sche- 
duled caste even by adoption. He also 
stated in his reply that all necessary in- 
formation had already been given at the 
time of application and that the certifi- 
cate had been claimed only on the basis 
that he had been adopted by Kishan Lal. 
There was some further correspondence 
details of which are not relevant. Final- 
ly on 5th April, 1976 an order was passed 
by which the certificate granted on 26- 
12-1970 was purported to be cancelled. 
The order was signed by Sri G. S. Sri- 
vastava, Officer, Incharge (Misc.), for the 
Deputy Commissioner, Delhi. It is neces- 
sary to extract this order in full as it 
is relevant for appreciating the conten- 
tions raised by the parties :— 


“Whereas Shri Khazan Singh was issu- 
ed a certificate No. 6031/Caste/CCS/79 
dated the 26th December, 1970 certifying 
him to be belonging to Kabir Panthi 
Julaha caste on the basis of his adoption 
by Kabir Panthi parents. 

And whereas it was found that adop- 
tion was not valid under the provisions 
of Hindu Adoptions & Maintenance Act, 
1956 and therefore Sri Khazan Singh is 
not entitled to have a Scheduled Caste 
Certificate in his favour. 

And whereas he was issued a show- 
cause notice dated 6th February, 1976 to 
show cause why the above mentioned 
certificate should not be cancelled and 
reply to which has been considered and 
has been found untenable. 


Now, therefore, I. G. Srivastava, 
Officer-Incharge (Miscellaneous) hereby 
order that the above mentioned cértificate 
be treated as cancelled forthwith” 

6. In this writ petition the validity of 
the order dated 5th April 1976 is chal- 
lenged. Apart from questioning the vali- 
dity of the order, the petitioner also at- 
tacks its bona fides. According to him, 
the police department (respondents 4 & 5) 
have been instrumental in. having the 
certificate cancelled by respondents 2 & 3, 
as they were annoyed with the petitioner 
for having filed C. W. 1375 of 1975. 


7. On the other hand, the two sets of 
respondents have filed elaborate and de- 
tailed affidavits. According to these affi- 
davits, the petitioner had obtained the 
certificate by concealing material facts. 
The adoption was challenged as being in- 
valid and insufficient to make the peti- 
tioner an S.C. It was also contended that 
the claim of adoption was also a fake 
claim and that there had been in fact no 
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such adoption as had been alleged. These 
allegations are attempted to be supported 
by a mass of affidavit evidence and, as 
ean be expected, the petitioner has filed 
a rejoinder to which are annexed a large 
number of affidavits in support of his 
claim, 


8. ‘In my opinion, the issues to be de- 
termined in this writ petition lie in a 
very narrow compass and it is not neces- 
sary to examine the allegations and affi- 
davits produced by the two parties. In 
particular, no allegation that the adop- 
tion was not genuine was ever put to the 
petitioner or his reply thereto ever called 
for. Though it appears that some investi- 
gations were carried out by the police 
and the respondents prima facie had rea- 
son to believe that the adoption had not 
really taken place, that was not a charge 
mentioned in the notice nor is it the rea- 
son given in the order of cancellation of 
the certificate. I am, therefore, not called 
upon to give any findings on the issue of 
“genuineness of the adoption” — even if 
I were inclined to do so in a writ peti~ 
tion — and proceed on the footing that 
the factum of adoption is not in chal- 
lenge. I have already referred to the 
notice given by the Deputy Commissioner 
as well as the order passed by him can- 
celling the certificate earlier granted. In 
the show-cause notice dated 5-2-1976 the 
short point raised was that the petitioner 
could not be treated as a scheduled caste 
because he is not.one by birth and that 
therefore the certificate issued earlier 
was erroneous and deserved to be can- 
celled. It is no doubt true that this notice 
also referred to other appropriate action 
being taken against the petitioner for 
giving false information and - concealing 
facts in order to obtain the above certifi- 
cate. But the notice gave no details. The 
information on which action was propos- 
ed to be taken or the manner in which 
the petitioner was believed guilty of fal- 
sity and concealment were not indicated 
and when to the above notice the peti- 
tioner gave a reply in which he claimed 
that he had given all the information 
necessary and that his request for a cer- 
tificate based on adoption was quite pro- 
per, the issue was not pursued further, 
Instead, the final order of the D. C. ac- 
cepted the position that the certificate 
had been issued on the basis of his adop- 
tion but considered that it had to be. can- 
celled as the “adoption was not valid” 
under the Hindu Adoptions & Mainten- 
ance Act, 1956 (the Act, for short). In 
view of this, the only one short question 
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that arises for consideration is whether 
the adoption is not valid under the Act 
and it can be easily answered. However, 
Sri Iswar Sahai raised the contention 
that a person cannot change his caste 
even by a valid adoption and since this 
is a pure question of law and had been 
raised in the notice issued to the peti- 
tioner, I permitted him to raise the issue. 


9. The issue thus raised is an interest- 
ing one as to the concept of caste in 
Hindu Society and as to the circum- 
stances in which a person can become a 
member of a caste. It is somewhat iro- 
nical that such a question should have 
come up for consideration at a time when 
the Indian legislature has heaved a sigh 
of relief in its attempts to reform Hindu 
Society by the enactment of the new 
Hindu Code (comprising of the Marriage 
Act, the Adoptions & Maintenance Act, 
The Guardianship Act and The Succes- 
sion Act) one of the principal aims of 
which was to abolish all caste distinction 
in Hindu Society. Concepts of validity or 
otherwise of Anuloma and Protiloma 
marriages that tormented earlier genera- 
tions lost their meaning by the validation 
of all marriage between any two Hindus 
irrespective of their caste. Adoption, un- 
der the common Hindu Law, was permis- 
sible only between persons belonging to 
the same caste but this restriction was 
done away with by the Hindu Adoptions 
Act. Rules of succession based on caste 
also presumably lost all force. And now, 
this head of medusa rears itself up once 
again, curiously enough, on the shoulders 
of a legislation intended to ameliorate in- 
equalities in society due to another ob- 
noxious pattern of discrimination based 
on caste. There were certain “castes” 
which had, due to reasons which need not 
be gone into, lagged far behind others 
and required to be given a special fillip 
or handicap at the hands of society if 
they were to advance to a status of equa~ 
lity with the rest of society. The Consti- 
tution, therefore, made special provisions 
for these castes and their advancement, 
inter alia, in matters of employment in 
Government Service by making reserva- 
tions for them and making elaborate 
rules to ensure their consideration in 
sufficient numbers and proportion for 
various posts. To make it easy to recog- 
nise them and encourage them properly, 
the names of these castes were enume- 
rated in various orders promulgated un- 
der the Constitution and they were given 
the generic name of “Scheduled Castes” 
(S. C.). It is in the context of the privi- 
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leges conferred on members of such a 
caste that the present question arises. 


18. As explained by the Supreme 
Court, reviewing earlier decisions, in 
Arumugham v. Rajagopal, AIR 1976 SC 
939, a caste is a voluntary association of 
persons for certain purposes. It is a well 
defined, yet fluctuating, group of persons 
governed by their own rules and regula- 
tions for certain internal purposes. They 
are formed on the basis of community of 
religion or of functions. It is a social 
combination the members of which are 
enlisted by birth and not by enrolment. 
People do not join castes or religious 
fraternities as a matter of choice (in one 
respect); they belong to them as a mat- 
ter of necessity; they are born in their 
respective castes or sects. Thus, to start 
with, a caste is a social group having its 
own rules and regulations, to which cer- 
tain people belong by birth. A birth in 
a caste marks the new born as a member 
of the caste. 


_IL. But the caste is a voluntary asso- 
ciation in the sense that persons can £0, 
or be sent, out of the caste; equally, new- 
comers may be admitted into the caste. 
As Ganapathy Iyer points out in his 
Hindu Law, it cannot be said that 
“membership of caste is determined only 
by birth and not by anything else”, 
Chandavarkar, J. observed in Mathu v, 
Keshavji (1902) ILR 26 Bom 174: 

“It is within the power of a caste to 
admit into its fold men not born in it as 
it is within the power of a club to admit 
anyone it likes as its member,” , 


Thus, in Horo y. Jahan Ara, AIR 1972 SC 
1840, the question arose whether a lady, 
Christian by birth, could contest for elec- 
tion in a constituency reserved for sche- 
duled tribes, on the strength of the fact 
that she had married a member of that 
tribe, The Supreme Court answered the 
question in the affirmative because, on 
examining the customary practices of the 
Mundas, it was found that such a mar- 
riage was permissible and that the lady 
had also been received with approval by 
the elders of the community. The 
Supreme Court quoted with approval the 
words of Krishnaswami Iyengar, J. in 
Durgaprasada Rao v. Sudarsanaswamy 
(GLR (1940) Mad 653), that “in matters 
affecting the well being or composition 
of a caste, the caste itself is the Supreme 
Judge”, 


12. Two different aspects of the same 
question came up for consideration in 
Arumugham’s case (supra), The first re- 
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spondent was originally a member of Adi 
Dravida Caste, which was a Scheduled 
Caste. He became a convert to Christian- 
ity in 1949 and on such conversion he 
ceased to be an Adi Dravida and there- 
fore also ceased to be a scheduled caste 
as per para 3 of the Constitution (Sche- 
duled Castes) Order 1950. Subsequently, 
he became a re-convert to Hinduism, and 
claimed that on such reconversion he be- 
came an Adi Dravida once more and as 
such entitled to contest for a Parliamen- 
tary Constituency reserved for Scheduled 
Castes. An initial battle in 1967 was lost 
by the respondent (vide AIR 1969 SC 
101) for failure “to establish that he be- 
came a member of Adi-Dravida, a Hindu 
Caste after he started professing the 
Hindu religion.” In a subsequent election 
contest in 1972, however, he was suc- 
cessful. The Supreme Court, first dealing 
with the effects of his conversion to 
Christianity, held that a conversion does 
not necessarily result in extinguishment 
of caste and that notwithstanding con- 
version a convert may enjoy the privi- 
leges, social and political, by virtue of his 
being a member of the community with 
its acceptance. This would depend entire- 
ly on the structure of the caste and its 
rules and regulations and on how the 
caste looks at the question of conversion. 


Then, on the question of reconversion, 
Bhagwati, J. speaking fcr the court, 
pointed out; 


“Since a caste is a social combination 

of persons governed by its rules and re- 
gulations, it may, if its rules and regu- 
lations, so provide admit a new member 
just as it may expel an existing member. 
The rules and regulations of the caste 
may not have been formalised: they may 
not exist in black and white; they may 
consist only of practices and usages.” 
It was pointed out that if a person who 
has embraced another religion can be re- 
converted to Hinduism, there is no ra- 
tional principle why he should not be 
able to come back to his caste, if the 
other members of the caste are prepared 
to receive him as a member. On the facts, 
the question was answered in favour of 
the first respondent. 


13. The same test was applied also in 
Principal, Guntur Medical College v. 
Mohan Rao (AIR 1976 SC 1904). The facts 
of this case are relevant here in two re- 
spects, The first is that the respondent 
was a Christian by birth, he having been 


born of parents who had been members. 


of the Madiga Caste but who had been 
. converted: to Christianity at- seme point 
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of time which did not appear from the 
record but, admittedly, before he was 
born. There was no evidence before the 
Court, unlike in Arumugham’s case 
(supra), as to whether the Madiga Caste 
(Sic) and that the respondent, there- 
fore, was not a Madiga by birth. The se- 
cond aspect relates to the circumstances 
of his reconversion. Christians were re- 
cognised as backward classes for purposes 
of admission to the appellant college, but 
the respondent’s claim for admission in 
1973 on this basis was not successful. 
Thereupon on 20-1-1974 he got himself 
converted to Hinduism and claimed that 
he had been accepted by the Madigas as 
a member of their caste. On the strength 
of this claim, he applied for admission 
as a Scheduled Caste candidate and was 
provisionally selected. Subsequently, 
however, the admission was cancelled 
“as he was not a Hindu by birth.” The 
Supreme Court held, applying Aru- 
mugham’s case (supra) that, notwith- 
standing being a Christian by birth, the 
respondent could become a Madiga if ac- 
cepted by the community. In view of a 
concession by the State, the Court did 
not go into the question of fact as to 
whether it had been established that he 
had been so admitted. 


14. These decisions clearly establish 
two propositions which are relevant here: 

(a) that a person is a member of a casta 
in which he is born; and 

(b) that a person who is not born in 
the caste or who has lost it by conver- 
sion to another religion (or like reason) 
can get admitted or readmitted into the 
caste, if its members so agree. 

15. The question now is whether a 
case of adoption — a valid and genuine 
adoption, not a mere device — is analog- 
ous to category (a) or to category (b) 
above mentioned. On such adoption, does 
a person ipso facto and without more 
become a member of the caste, as on 
birth — as contended for by Sri Dhar — 
or does he become a member of it only 
if he is approved and absorbed into it — 
as argued by Sri Iswar Sahay? 


16. Sri Dar, who contends for the 
first alternative, relies generally on the 
concept of adoption as a second birth of 
the adoptee in the adoptive family, and, 
in particular, on the wide. language of 
Section 12 of the Hindu Adoptions and 
Maintenance Act, 1956 which runs as fol~ 
lows: i : 

“12. -Effects of adoption: An adopted 
child. shall be deemed--to be the. child 
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of his or her adoptive father or mother 
for all purposes with effect from the date 
of the adoption and from such date all 
the ties of the child in the family of his 
or her birth shall be deemed to be sever- 
ed and replaced by those created by the 
adoption in the adoptive family; 
Provided that:— 

(a) the child cannot marry any person 
whom he or she could not have married 
if he or she had continued in the family 
of his or her birth; 

(b) any property which vested in the 
_adopted child before the adoption shali 
continue to vest in such person subject 
to the obligations, if any, attaching to the 
ownership of such property, including the 
obligation to maintain relatives in the 
family of his or her birth; ; 

(c) the adopted child shall not divest 
any person of any estate which vested 
in him or her before the adoption.” 

17. Sri Ishwar Sahay, learned coun- 
sel for the respondent, contended to the 
contrary. He relied strongly on a decision 
of Rangarajan J. in Mrs. Urmila Ginda 
v. Union of India, AIR 1975 Delhi 115. In 
that case, the petitioner, a lady born in 
a high caste family of Punjab (the Mal- 
hotras) married in 1969 a gentleman be- 
longing to the “Adharm” community 
which was a S. C. and the question at 
issue was whether she was entitled to be 
considered for a public office reserved 
for S. C. for which she contested in 1972. 
The learned Judge pointed out that the 
Hindu Marriage Act having abolished all 
caste distinctions in regard to marriage, 
the petitioner became a sapinda of her 
husband, who belonged to aS. C. by 
virtue of her marriage but nevertheless 
answered the above question in the nega- 
tive. Horo’s case (supra) was distinguish- 
ed as having been rendered in the con- 
text of allowing representation to a 
Scheduled Tribe on the basis of the tribe 
having accepted one in its fold. As Arti- 
cle 340 of the Constitution, employed the 
words “tribal communities” in addition 
to ‘tribes’, the Supreme Court gave it a 
liberal interpretation. But, the learned 
Judge observed, the Hindu theories of 
the wife becoming one with her husband, 
of being his sapinda and of being treated 
as his surviving half on his death, were 
based on spiritual, not secular considera- 
tions, and could not be extended for 
secular purposes also. In view of Art. 15 
of the Constitution, the State would not be 
competent to make any reservation at all 
in respect of backward classes, Schedul- 
ed Castes and -Scheduled Tribes except 
to the extent permitted ie, for helping 
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social. and educational advancement of 
the members of such classes, castes and 
tribes and such a reservation cannot be 
construed so as to enable a member of 
a higher caste to compete with such 
handicapped persons and take advantage 
of any such reservation as it might even 
defeat and nullify the provision made by 
the State. . $ 


18. Learned counsel also strongly reli- 
ed on the following observations of the 
Supreme Court in Arumugham’s case 
(supra) at p. 949: 


“It is the orthodox Hindu society still 
dominated to a large extent, particularly 
in rural areas, by medievalistic outlook 
and status-oriented approach which at- 
taches social and economie disabilities 
to a person belonging to a Scheduled 
Caste and that is why certain favoured 
treatment is given to him by the Consti- 
tution. Once such a person ceases to be 
a Hindu and becomes a Christian, the 
social and economic disabilities arising 
because of Hindu religion cease and hence 
it is no longer necessary to give him 
protection and for this reason he is deem- 
ed not to belong to a Scheduled Caste. 
But when he is reconverted to Hinduism, 
the social and economic disabilities once 
again revive and become attached to him 
because these disabilities are inflicted by 
Hinduism. A Mahar or a Koli or a Mala 
would not be recognised as anything but 
a Mahar or a Koli or a Mala after re- 
conversion to Hinduism and he would 
suffer from the same social and economic 
disabilities from which he suffered be- 
fore he was converted to another reli- 
gion. It is, therefore, obvious that the 
object and purpose of the Constitution 
(Scheduled Castes) Order 1950 would be 
advanced rather than retarded by taking 
the view that on reconversion to Hindu- 
ism, a person can once again become a 
member of the Scheduled Caste to which 
he belonged prior to his conversion.” 
Learned counsel contended that the same 
considerations should prevail in the pre~ 
sent case also and that the petitioner 
should not be allowed to have the bene- 
fit of reservations intended for backward 
people. 

19. It appears to me that the answer 
to the question depends on the legal 
effect of an adoption and that the fact 
that the transaction of adoption. took 
place on the eve of the petitioner seek- 
ing a Government employment and per- 
haps with a view to obtain “S. C. status” 
is immaterial. In Mohan Rao’s case (su- 
pra) the motive for reconversion was 
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ignored, For the purposes of the present 
arguments, we have to proceed on the 
basis that the adoption is a valid and 
genuine one and, if so, the question of 
motive for the conversion is of no conse- 
quence, The worst that can be said is 
that, borrowing a leaf from the “tax~ 
planner’s” notebook in regard to the per- 
missible, if not exactly laudable, practice 
of taking advantage of a loophole in the 
law, the petitioner has done a bit of 
“career-planning”. Since it is lawful, if 
it has the legal effect for which he con- 
tends it has to be given effect to and it 
is not permissible to refuse to give the 
legal effect because the course was adopt- 
ed by the petitioner in order to obtain 
a post in Government service. 


20. Having given the matter my anxi- 
ous and careful consideration, I have 
come to the conclusion that the peti- 
tioner’s contention that, on adoption he 
became a member of the caste to which 
his adoptive parents belong has to be 
accepted. I think that the decisions re- 
garding the effect of marriage have no 
relevance in the present context. As 
pointed out by Rangarajan J. the effect 
of marriage under the Hindu Law was 
decided on spiritual and not secular con- 
siderations, There is no ground for asg- 
suming or asserting that on marriage the 
wife becomes automatically a member 
of the caste to which the husband be- 
longs. Prior to the Hindu Marriage Act 
inter-caste marriages were valid only to 
some extent and where they took place, 
a change of caste became effective only 
when the members of the husband’s com- 
munity or caste received the bride into 
the fold. The Hindu Marriage Act does 
not make any specific statutory provision 
in this regard although it has validated 
all inter-caste marriages. This was only 
natural for, as mentioned already one of 
the objects of the Hindu Code, was to 
abolish all caste distinctions and one can 
hardly expect to find in such a Code a 
provision as to the effect of marriage on 
caste. That analogy in my opinion is of 
‘no help. 


21. On adoption, however, the position 
seems to be quite clear and explicit. 
Under the old Hindu Law an adoption to 
a sonless parent was for all purposes 
equivalent to the birth of a son directly 
to him. The question of caste however 
did not assume any. importance because 
adoption was permitted only between 
the members of the same caste. The 
Hindu Adoptions and Maintenance Act 
makes a specific provision in Section 12 
regarding the effect of adoption. The 
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language of the section is quite clear, ex- 
plicit and emphatic. The adoptee child, 
it says, (a) is deemed to be the child of 
the adoptive father for all purposes: and 
(b) all the ties of the child in the natural 


family shall be deemed to be severed 
and replaced by those of the adoptive 
family. The emphatic repetition of the 
word ‘all’ in relation to the ‘purposes’ 
and ‘ties’ is significant. The word ‘ties’ is 
a very wide and comprehensive word and 
would include all types of bonds, social, 
religious, cultural or any other that 
bound the adoptee to his natural family. 
All his relationships are, according to 
the mandate of the section, replaced by 
the corresponding ties in relation to the 
adoptive family. It is very difficult to see 
why the tie of caste which indeed was 
and perhaps still is a very strong tie 
that binds a Hindu should be said to be 
outside the purview of this provision. 
Besides the section enacts a statutory fic- 
tion and this statutory fiction should be 
given effect to. The principle has been 
laid down and too frequently applied by 
the Supreme Court and other High Courts 
in this country to need detailed repeti- 
tion. It is sufficient to quote a passage 
trom Mulla’s Hindu Law (10th Edn.), 
page 1008, from the Commentary on Sec- 
tion 12 of the Adoptions Act: “where 
statute enacts that something shall be 
deemed to exist or to have happened or 
some status shall be deemed to have been 
lost or acquired on the happening of 
something which would not otherwise 
have been so, effect must be given to the 
statutory fiction and it must also be car- 
ried to its logical conclusion. īn such 
eases. full effect must be given to the 
putative state of affairs and the status 
deemed to have been acquired or lost as 
also to all the inevitable corollaries of 
the state of affairs and altered status, 
unless there is something in the statute 
which prohibits the legal fiction being 
epplied with all its inevitable corollaries 
end with the consequences and incidents 
of the state of affairs and status deemed 
to have come into existence’. I am 
therefore of opinion that as a result of 
the above provision the adoptee is to be 
treated from the date of his adoption as 
if he were born in the adoptive family 
for all practical purposes. From that 
Gate we have to forget that he belonged 
to another family except for the three 
purposes mentioned in the section. itself. 
There is therefore substance in the con-| 
tention urged for the petitioner that, on 
adoption as in the case of a birth, the 
adoptee acquires the caste of the adop- 
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tive parents without anything more to 
be done by him or by others. 


22. It appears from the above dis- 
cussion that the principles applied in the 
decisions earlier referred to which re- 
quire the consensus or acceptance by the 
community before a person could be ad- 
mitted as a member of the caste are not 
applicable here. Here the adoptee be- 
comes a member of the caste by reason 
of his status as an adopted son and not 
as an outsider seeking admittance de- 
pending upon the sweet will and plea- 
sure of the other members of the com- 
munity. That rule can only apply where 
admission is sought and has to be grant- 
ed in accordance with the customary 
rules, where the aspirant has no statu- 
tory sanction or birth right in his favour. 
Just as it is not open to a caste to refuse 
to recognise a new-born in the family of 
one of its members as belonging to the 
caste, it is not open to the caste to sit in 
judgment over the statutory status en- 
joyed by the adoptee. It appears clear 
that to impose any such restrictions 
could be to go contrary to the mandate 
of the statute. I am therefore unable to 
accept Sri Ishwar Sahai’s contention that 
even an adoptee has to await the sanc- 
tion of the adoptive community before 
he can be treated as a member thereof. 


23. The argument of Sri Ishwar Sahai 
based on the constitutional provisions and 
their object did impress me considerably. 
From that point of view, there is a re- 
semblance between the case decided by 
Rangarajan J. and the present case, 1 
was also hesitant to hold that a person 
in the position of the petitioner who 
neither needs nor deserves any special 
treatment would be entitled to the spe- 
cial concessions available toa S. C. by way 
of reservations in public employment. 
On second thoughts, however, it appears 
to me that the issue should be decided 
by looking not merely at the impact of 
the adoption on him but also on its effect 
on the future generations — the children 
and grandchildren that may be born to 
the adoptee. In the first place it has to 
be remembered that even in the present 
advanced state of Hindu society, it re- 
quires a person of great courage and 
broad wisdom to seek conversion from 
one of the ‘higher’ castes to a Scheduled 
Caste even for such a gainful purpose as 
obtaining an employment: (again I am 
assuming for the purposes of this argu- 
ment that there is a valid adoption). So 
if a person of a forward community is 
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himself with a family in a Scheduled 
Caste then why should there be anv hesi- 
tation in recognising him as a member of 
that latter caste? Secondly what would 
be the position of the adoptee’s son? Can 
it still be said that because the father is 
held to belong to a higher caste, the son 
should also be denied the privilege of a 
Scheduled Caste person. To how many 
generations can this principle be carried? 
The concept contended for by the learn- 
ed counsel for the respondent will raise 
several conundrums which would be dif- 
ficult of solution. Thirdly, the process 
of adoption 1s a two-way process. Though | 
we are concerned with an adoption from 
a non-Scheduled Caste to a Scheduled 
Caste the same question can also „arise 
for other purposes in regard to an adop~ 
tion the other way. If a member of a 
S. C. were to be adopted into a family 
of a higher caste, why should he still be 
treated as a person of the S. C. when 
the congenital handicaps have been re- 
moved by the patronage of the effluent 
caste? Even if it is justified in his case, 
why should the benefit of such treatment 
be accordea to generations that might 
follow merely because he was once a 
Scheduled Caste. Finally, it is a well 
known fact that the inter-mingling of 
eastes and removal of the wide disparities 
between the forward classes and the back- 
ward classes of society is an objective of 
top priority in India today. The Govts 
in many States, offer special inducements 
and rewards for eases of such inter-caste 
marriages and encouragement shauld be 
given to attempts at mutual integration 
whether by marriage or adoption. There 
could be adoptions in the other direction 
as well and also adoptions with the more 
laudable object of promoting social har- 
mony. I therefore think that the formula: 
“Once a Scheduled Caste, always a Sche- 
duled Caste” contended for by the learn- 
ed counsel for the respondent should not 
receive acceptance. In the long run it ma 
be found that the principle contended fo 
by the petitioner in the present cese may 
not be really opposed to the object and 
scheme of the Constitution in regard to 
reservations for Scheduled Castes and 
Tribes. On the other hand if genuine 
adoptions both ways, become frequent, 
they may eventually lead to the deve- 
lopment of that social equality at which 
the Constitution aims, I, therefore, 
that the certificate granted to tha 
tioner was not liable to be cance‘led on 
the ground that the petitioner’s claim to 
be a Scheduled Caste by adoption was 
unsustainable. I would like to add that 
the instructions issued by the Govern- 
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ment of India on this . subject (contain- 
ed in a brochure published by the Gov- 
ernment and produced by Sri Dhar) also 
proceed on the above basis and emphasise 
consequently the necessity for a very 
careful scrutiny of the genuineness of 
any claims of adoption that may be put 
forward. 


24. As I have already pointed out, the 
only question which survives for con- 
sideration is as to whether the adoption 
was rightly held to be invalid under the 
Act and for that reason the certificate 
is liable to be cancelled. In this respect, 
the only provision to which reference 
was made by the counsel for the respon- 
dent was Section 10 of the Act which 
provides that a person to be taken in 
adoption should not normally have com- 
pleted the age of 15 years. This rule 
however is relaxable where there is a 
custom or usage applicable to the parties 
which permits persons who have com- 
pleted the age of 15 years being taken 
in adoption. In other words, it is not suf- 
ficient for the respondents merely to say 
that the petitioner was above 21 years 
old when he was adopted; they must 
further point out that this adoption was 
not permitted by custom. No doubt the 
onus of proving such custom would be 
on the persons pleading the adoption but 
in the present case the adoption original- 
ly having been accepted as the basis for 
the grant of the certificate it is necessary, 
in the interests of natural justice, that 
before the certificate is cancelled the 
petitioner should be given an opportunity 
to prove that the adoption was valid in 
spite of his being more than 15 years old 
at the relevant time, No such opportunity 
‘was given and therefore the conclusion 
that the adoption is invalid because of 
the said provision of the Adoption Act 
cannot be upheld. 


25. For the above reasons, I direct the 
issue of a writ of certiorari quashing the 
order passed by the D. C. on 5-4-1976 
cancelling the certificate granted on 26- 
12-1970. 


26. I express no opinion ‘on the other 
contentions that have been raised before 
me as it is unnecessary to do so in view 
of my above conclusion. 


27. The writ petition is allowed but 
there will be no order as to costs. 


Petition allowed. 
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B. N. Setia, Petitioner v. P, C. Tan- 
don and others, Respondents. 

C. R. No. 671 of 1979, 
1979.* 

Delhi Rent Control Act (1958), See- 
tion 14-A — Eviction petition under — 
Necessary condition for availing of pro- 
visions of the section — Landlord need 
not be im occupation of Government 
residential accommodation at the time of 


D/- 29-10- 


instituting eviction petition — ‘Accrue’ 
meaning of — (Words and Phrases — 
‘Accrue — Meaning of) (Words and 
Phrases — ‘Immediate possession? — 


Connotation of). 

A plain reading of Sec. 14-A shows 
that the continued occupation of the 
Government residential’ accommoda- 
tion at the time of the institution 
of the petition is not a requirement of 
the Section. AH that is required is 
that the landlord must be in occupa- 
tion of the residential premises allot- 
ted to him by the Central Government 
and being in such occupation he is re- 
quired by general or special order 
made by the Government to vacate the 
said residential accommodation on the 
ground that he owns in the Union 
Territory of Delhi a residential accom- 
modation either in his own name or 
in the name of his wife or dependent 


child. (Para 6) 
The keywords of the non obstante 
clause are: “There shall accrue, om 


and from the date of such order, to 
such landlord a right to recover im- 
mediately possession of any premises 
let out by him”. The right to imme- 
diate possession of his house thus 
accrues to the landlord when the gene- 
ral or special order is passed in pur- 
suance of which he incurs certain 
obligations or vacates the Government 
allotted accommodation. This right he 
may enforce later on. It is not neces- 
sary that he must stick on to the 
Government accommodation in order to 
enforce the right conferred on him 
under Sec. 14-A of the Act. 
(Para 7) 
A right is said to accrue when it 
vests in a person without his active 
intervention. The fact of a right ac- 
eruing is called its accrual. It means 


‘to arise, to happen, to come into force 





*From order of P. K. Bahri, Rent Con- 
trol Tribunal, Delhi, D/- 30-8-1979. 
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er existence, to vest. The growth of 
the right is gradual as the. word “ac~ 
crue” usually connotes. But here it is 


sudden, The immediacies of life de- 
mand an immediate right and imme- 
diate redress. The words ‘Immediate 


possession” used in the margin convey 
the sense of urgency with which the 
whole thing has to be accomplished. 
The Government accommodation must 
be vacated immediately. The landlord 
must be given a right to recover im- 
mediate possession of his property. This 
is what the summary procedure of Sec- 
tion 25-B must secure. This is the 
intention of the law-giver. Section 14-A 
therefore furnishes the landlord with a 
matured cause of action to demand im- 
mediate redress if he satisfied the two 
pre-conditions laid down in the sec- 
tion. A legislature impatient of law’s 
delays has provided for instant relief. 
Six months time to vacate the premises 
is cut down to two (Section 25-C (2)). 
AIR 1977 SC 1569; AIR 1978 SC 259; 
AIR 1979 Sc 460, Considered. 

(Paras 6, 7, 8) 
Cases Referred: Chronological Paras 
(i979) 2 SCR 409: AIR 1979 SC 460 6 
(i978) 2 SCR 183: AIR 1978 SC 259 6 
(1977) 3 SCR 312: AIR 1977 SC m 


G. S. Vohra, for Petitianer; S. S. Gau- 
tam, for Respondents. 

ORDER:— This is a revision peti- 
tion of the tenant against the order of 
the Rent Controller dated July 17, 1979. 
The respondents are the owners of 
premises No. 14/17, East Patel Nagar 
New Delhi. These premises were let 
to the tenant Basheshar Nath Setia on 
November 14, 1963. The tenant con- 
tinues to be in possession of the said 
premises. One of the owners-landlords 
P. C. Tandon was a Government ser- 
vant at the relevant time. Now he has 
retired. As a Government servant he 
was occupying a Government accom- 
modation allotted to him in B-13/476 
Lodhi Colony, New Delhi. 


2 On Sept. 9, 1975 the Government 
issued a general order requiring Gov- 
ernment servants to vacate Government 
residential accommodation by December 
31, 1975 if they owned a residential 
house in the Union Territory of Delhi. 
This order applied to Tandon also. He 
informed his office that he owns a resi- 
dential house in East Patel Nagar. The 
Government therefore, required him 
to vacate the Government residential 
accommodation, He did not do so by 
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the specified date ie. 31st December 
1975. © - 

3. On February 25, 1976 the Assis- 
tant Collector of Estates issued a spe- 
cial order addressed to Tandon. He 
required him to pay market rent be 
cause he had failed to vacate the Gov- 
ernment residential accommodation by 
the specified date. Tandon therefore 
vacated the allotted premises on Febru- 
ary 27, 1976. 

4 On November 29, 1976 Tandon 
brought. a petition for the ejectment of 
the tenant under the newly introduced 
provision of Section 14-A of the Delhi 
Rent Control Act, 1958 (the Act). He 
pleaded that since he had beer: asked 
to vacate the Government accommoda- 
tion on the ground that he owns a 
residential accommodation in the Union 
Territory of Delhi the tenant should 
be evicted and he should be placed in 
Cccupation of his property. The tenant 
contested the petition. The Rent Ccn- 
troller ordered the eviction of the ten- 
ant, The tenant. has now come in revi- 
sion under S. 25-B (8). 

5. Section 14-A (1) of the Act reads: 

“Where a landlord who, being a per- 
son in occupation of any residential 
premises allotted to him by the Cen- 
tral Government or any local authority 


is required, by, or in pursuance of 
any general or special order made by 


that Government or authority, to vacate 
such residential accommodation, or in 
default, to incur certain obligations, on 
the ground that he owns, in the Union 
Territory of -Delhi, a residential ac- 
commodation either in his own nameor 
in the name of his wife or dependent 
child, there shall accrue, on and from 
the date of such order, to such land- 
lord, notwithstanding anything contain- 
ed elsewhere in this Act, or in .eny 
other law for the time being in force 
or in any contract (Whether express or 
implied), custom or usage to the con- 
trary, a right to recover immediately 
possession of any premises let out by 


Counsel for the tenant has raised two 
arguments. In the first place it is said 
that the landlord Tandon has not pro- 
duced the general order dated Septem- 
ber 9, 1975 and therefore he is not 
entitled to an order of eviction. This 
argument is without substance. Tandon 
relied upon the special order dated 
February 25, 1976 which was produced 
in the case (Ex. AW 1/3) and proved 
by the witness Jagdish Lal {AW 3). 
This special order was issued to Tan- 
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don. He was required to vacate the 
Government residential accommodation 
by December 31, 1975, in terms of the 
general order dated September 9, 1975. 
Two days after the receipt of this order 
he vacated the premises on February 
27, 1976. He handed over the possession 
to the Government. The Government 
thereupon issued a certificate to him 
dated November 23, 1976 (Ex AW 1/4) 
which says: 

“That P. C. Tandon, Asstt. Naval 
Headquarters was allotted . quarter 
B-13/476, Lodhi Road, New Delhi on 
November 16, 1966 and was vacated 
by him on February 27, 1975. He was 
in occupation of the said quarter along 
with his family during this period.” 

It is, therefore, clear that Tandon 
was in occupation of the residential 
premises allotted to him by the Cen- 
tral Government. By special order 
made by the Government he was re- 
quired to vacate the residential accom- 
modation in his occupation. As he 
was in default he incurred the obliga- 
tion to pay market rent. Therefore, 
he satisfied the first condition of Sec- 
tion 14-A. That Tandon owns in the 
Union Territory of Delhi the present 
residential accommodation in the occu- 
pation of the tenant is not disputed. In 
fact that is why he was asked to va- 
cate the Government premises. From 
the two documents dated February 25, 
1976 and November 23, 1976 and the 
oral testimony of the petitioner and his 
witness Jagdish Lal, a clerk from the 
Directorate of Estates, it is abundantly 
proved that Tandon was allo:ted Gov- 
ernment accommodation on November 
9, 1966 which he vacated on February 
27, 1976 by reason of the special order 
made by the Government. 


6. The second argument raised by 
counsel is that the present petition was 
brought by the landlord Tandon on 
November 29, 1976 when he was no 
jonger in occupation of Government ac- 
commodation. On this ground it is said 
that Tandon is not entitled ta an evic- 
tion order because he does not satisfy 
the requirement of S. 14-A of the Act. 
In other words, -what is pleaded is that 
in order to claim eviction under S. 14-A 
it is essential that at the time of the 
institution of the petition the landlord 
must be (in) occupation of Government 
residential accommodation and if he 
has vacated it he cannot avail of the 
provisions of Section 14-A and his 
remedy is to sue for ejectment as a 
private citizen under the ordinary law 
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contained in Section 14 of the Act and 
not as a privileged Government ser- 
vant. I was referred to Busching 
Schmitz Pvt. Ltd. v. P. T. Menghani 
(1977) 3 SCR 312, Nihal Chand v. 
Kalyan Chand Jain (1978) 2 SCR 183 
and B. N. Mutto v. T. K. Nandi (1979) 
2 SCR 409. I am afraid I cannot agree. 
A plain reading of Section 14-A shows 


that the continued occupation of the 
Government residential accommodation 
at the time of the institution of the 
petition is not a requirement of the 


section. All that is required is that 
the landlord must be in occupation of 
the residential. premises allotted to 
him by the Central Govt. and being 
in such occupation he is required by 
general or special order made hy the 
Government to vacate the said residen- 
tial accammodation on the ground that 
he owns in the Union Territory of 
Delhi a residential accommodation ei- 
ther in his own name or in the name 
of his wife or dependant child. 

7. “There shall accrue, on and from 
the date of such order, to such land- 
lord a right to recover immediately 
possession of any premises let out by 
him.” These are the keywords of the 
non _obstante clause. The right ac- 
crues to the landlord when the general 
or special order is passed and in pur- 
suance of which he incurs certain obli- 
gations or vacates the Government 
allotted accommodation. This right he 
may enforce later on. It is not neces- 
sary that he must stick on (to) the 
Government accommodation in order to 
enforce the right conferred on him 
under S. 14-A of the Act. Suppose the 
Government servant vacates the pre- 
mises in obedience to the order of his 
master. After vacating he brings the 
ejectment suit against the tenant on the 
ground that he was required to vacate 


Government residential accommoda- 
tion in pursuance of the general or 
special order and that he wants to 


shift to his own house which he owns 
in Delhi, It would be absurd to hold 
that he is not entitled to enforce the 
right — the “right to recover imme- 
diate possession of premises.” 


8. A right is said to accrue when it 
vests in a person without his active 
intervention, The fact of a right ac- 
cruing is called its accrual. It means 
to arise, to happen, to come into force 
or existence, to vest. The growth of the 
right is gradual as the word “accrue” 
usually connotes. But here it is sud- 
den. The immediacies of life demand 
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an immediate right and immediate re- 
dress. The words “Immediate posses- 
sion” used in the margin convey the 
sense of urgency with which the whole 
thing has to be accomplished, The Gov- 
ernment accommodation must be vacat- 
ed immediately, The landlord must be 
given a right to recover’ immediate 
possession of his property. This is what 
the summary procedure of S. 25-B must 
secure, This is the intention of the 
law-giver. Section 14-A therefore fur- 
nishes the landlord with a matured 
cause of action to demand immediate 
redress if he satisfied the two pre-con- 
ditions laid down in the section. A 
legislature impatient of law’s delays 
has provided for instant relief. Six 
months’ time to vacate the premises is 
cut down to two (S. 25-C (2)). The law 
was amended in 1975 to meet the fugi- 
tive needs of the hour. 

9. Section 14-A speaks of the ac- 
crual of the right. The right is to 
recover immediate possession by the 
landlord of his own property., The pre- 
conditions for the accrual of that right 


are two. Firstly that he was in occu- 
pation of residential premises allotted 
to him by the Central Government. 
Secondly that he was required to 


vacate such residential accommodation 
on the ground that he owns his own 
residential accommodation in the Union 
Territory of Delhi. In my opinion these 
conditions are satisfied in the present 
case. The right accrued to Tandon. He 
was entitled to bring the petition in 
Nov. 29, 1976 even though he had 
vacated the Government accommoda- 
tion on Feb. 27, 1976. 

10. No other point has been urged. 

11. For these reasons the revision 
petition is dismissed with costs. Coun- 


sel fee Rs, 200/-. 
Revision dismissed. 


AIR 1980 DELHI 71 
N. N. GOSWAMY, J. 
V. K. Gujral, Plaintiff v. Roland 
Burny, Defendant. i 
I. A. No. 699 of 1979 in Suit No. 273 
of 1979, D/-13-9-1979. 


Civil P. C. (1908), ©. 38, R.1 — 
Application under — Conditions for 
grant of, indicated — Under agreement 


A carrying out repairs im premises of 
B a Diplomat of Belgium Embassy in 
Delhi — 75 per cent of contractual 
amount paid by B — Suit by A against 
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B for balance Application by A 
under O. 38, R, 1 requiring B to fur- 
nish security for appearance and satis- 
faction of decree that migbt be passed 
held could not be granted as case set 
up by A was not bona fide and un- 
impeachable, i 
Before granting an application by the 
plaintiff under O. 38, R. 1 requiring the 
defendant to furnish security for ap- 
pearance and satisfaction of -decrze that 
may be ultimately passed in plaintiffs 
favour, the Court has to be satis- 
fied that the plaintiffs suit is bana fide 
and his catise of action is prima facie 
an unimpeachable one. Under an agree- 
ment the contractor A undertook to 
carry out repairs and renovations of 
the premises of B a Diplomat 3f Bel- 
gium Embassy in Delhi to the entire 
satisfaction of B with a guarantee that 
any defects detected within 2 vears of 
completion of repairs would be set 
right free of cost. Before completion of 
repairs 75% of the contractual amount 
had been paid by B and the balance of 
25% which came to Rs. 22,611/- was to 
be paid on completion of work. On 
completion A filed a suit against B for 
the balance and made an application 
under O. 38, R. 1 requiring B to frr- 
nish security for his appearance and 
for satisfaction of the decree that uki- 
mately might be passed in A’s favour 
on the ground that the stay of B in 
India was temporary. The defence of B 
inter alia was that the work carried 
out by A was defective and water 
dripped from the roof in rainy season 
and damaged his costly furnitura and 
carpets. It was held that in view of the 
serious dispute between the parties it 
could not be said that the case set up 
by A was bona fide and unimpeachable 


one and therefore his application 
under O. 38, R. 1 should not be grant- 
ed. (Paras 3, 8) 
C. L, Sarin with B. T. Singh, for 
Petitioner; V. P. Singh, for Respcn- 
dent. 
ORDER: — This application under 


O. 38, R. 1, Civil P. C. has been filed 
by the plaintiff for calling upon the 
defendant to furnish security both for 
bis appearance and for the satisfaction 
of the decree that may be ultimately 
passed in the plaintiffs favour. Order 
38, R. 1, Civil P. C. reads as under :— 
“O. 38, R. 1:—Where defendant may 
be called upon to furnish security for 
appearance. : 
Where at any stage of a suit, other 
than a suit- of the nature referred to in 
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S. 16, cls. (a) to (d), the Court is satis- 
fied by affidavit or otherwise — 

` (a) that the defendant, with intent to 
delay the plaintiff, or to avoid any pro- 
cess of the Court or to obstruct or de- 
lay the execution of any decree that 
may be passed against him,— 

(i) has absconded or left the local 
limits of the jurisdiction of the Court, 
or 

(ii) is about to abscond or leave the 
focal limits of the junipgiction of the 
Court, or 

Gii) has disposed of or removed from 
the local limits of the jurisdiction of 
the Court his property or any part 
thereof, or 

(b) that the defendant is 
leave (India) under circumstances 
affording reasonable probability that 
` the plaintiff will or may thereby be 
obstructed or delayed in the execution 
of any decree that may be passed 
against the defendant in the suit, the 
Court may issue a warrant to arrest 
the defendant and bring him before the 
Court to show cause why he should 
not furnish security for his appear- 
ance: i 


Provided that the defendant shall not 
be arrested if he pays to the officer 
entrusted with the ‘execution of the 
warrant any sum specified in the war- 
rant as sufficient to satisfy the plain- 
tiff’s claim, and such sum shall be held 
in deposit by the Court until the suit 
is disposed of or until the further 
order of the Court.” 


2. The general rule is that a plain- 
tiff must first obtain a decree and then 
execute the same. The question of 
arrest of the debtor or attachment of 
the property would arise at the stage 
of execution of the decree. However, 
under special circumstances which are 
specified in Rr. 1 and 5 of O. 38, 
Civil P. C., the creditor can take out 
arrest or attachment against his debtor 
even before the judgment. 


3. It is alleged in the application 
that the defendant is a foreign national 
and is on a temporary posting in India. 
It is further alleged that ‘as is apparent 
from the allegations in the plaint the 
conduct of the defendant is not free 
from doubt and as such it is necessary 
to pass orders under O. 38, R. 1, Civil 
P. C. It is well settled thet before 
exercising the powers under O. 38, R. 1 
the Court Has to be satisfied that the 
plaintiff's suit is bona fide and that his 
cause of action is prima facie an wn- 


about to 
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impeachable one.’ In order to decide 
this, it is necessary to refer to the 
plaint and some of the documents along 
with the plaint. 

4. The suit is for the recovery of 
Bs. 1,08,486.00 on account of contrac- 
tual job relating to the renovation and 
repair of 20, Friends Colony, New 
Delhi and on account of hire charges 
relating to six air-conditioners and one 
couble door refrigerator. It is alleged 
in the plaint that the premises now 
occupied by the defendant namely 20 
Friends Colony, New Delhi needed ex- 
tensive repairs, being an old structure 
where even the plaster outside and 
within was peeling off and the build- 
ing having been built some time in 
mid 50’s, in order to make it fit for 
residential purposes. The - plaintiff 
offered his services to undertake the 
said job and submitted an estimate on 
or about 8-2-1977 to the defendant. 
The estimate was forwarded with a let- 
ter dated 8-2-1977 and last paragraph 
of the letter is, as follows :— 


“Renovation work will be carried out 
to your entire satisfaction and may I 
point out that the job will have a 
guarantee period of 2 years within 
which any defects detected will be set 
right free of cost. Not only yourself, 
but any visitor would find the work in 
conformity to your excellent taste.” 


5. The payment clause in the agree- 


ment between the parties is, as fol- 
lows: i 

“On approval of the estimate and 
while entrusting the work, a sum 


equivalent to 50% of the total amount 
oł the estimate is payable in advance. 
25% of the total amount of the esti- 
mate will be payable and may be given 
to me when 50% of the entire work is 
completed to your satisfaction. 


The balance of 25% of the total 
amóunt will be payable when the en- 
tire job is completed to the entire 
satisfaction.” 


6. The work was to be completed 
within one month from the date the 
same was entrusted to the plaintiff. The 
total value of the contract was Rupees 


95,611/-. The plaintiff has further aver- 
red that after the aforesaid contract 
the defendant had entrusted certain 


additional work and a bill for the said 
additional work amounting to Rupees 
73,275/- was sent to the defendant. The 
äsfendant was also liable to pay hire 
charges of six air-conditioners and a 
double door refrigerator supplied by 
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the plaintiff to.the defendant. It is not 
disputed that out of the contractual job 
a sum of Rs, 73,000/- has already been 
paid to the plaintiff and a balance of 
Rs, 22,611/- remains which is just 25% 
of the entire amount so provided in 
the contract between the parties. 


- % I have heard the learned counsel. 


for the parties and have also gone 
through the’ agreement and other docu- 
ments placed on record. According to 
me it cannot be said that the plaintiff 
has made’ out an unimpeachable case 
for the following reasons :— 


(i) Though according to the plain- 
tiff the entire work was completed in 
May 1977, no bill for the additional 
work was submitted by the plaintiff to 
the defendant: till Aug. 1977 when the 
legal notice by the defendant was serv- 
ed on the plaintiff; 

(ii) There is a written contract be- 
tween the parties for the initial work 
and for the alleged additional work not 
only that there is no written contract, 
there is no other document even to 
support the contention of the plaintiff 
that any additional work was entrusted 
to him; 


(iii) The hire charges for the air- 
conditioners as also for the double door 
refrigerator were claimed, for the first 
time, by the plaintiff in Aug. 1977 when 
admittedly the same had been supplied 
to the defendant much earlier; 


(iv) According to the 
between the parties 25% of the amount 
was payable to the plaintiff only after 
the entire work was done to the satis- 
faction of the defendant. The defen- 
dant has in his legal notice to the plain- 
tiff pointed out many defects in the 
work carried out by the plaintiff. One 
of the major jobs to be done by the 
plaintiff was of water proofing the roof. 
The defendant had complained in the 
legal notice that during the rainy 
season water dripped in the drawing 
room with the result that his costly 
furniture and carpets were damaged. 
The plaintiff has not been able to deny 
this allegation and has merely stated 
that the relevant year had experienced 
avery heavy rain and it was too much 
for the old house to bear the same. 
The plaintiff has further stated that he 
was only required to do renovation and 
repairs and not to put a new structure 
to withstand heavy rains or the like 


calamities which may occur. From this 


it is apparent that the work done by 
the’ plaintiff was not free from defects: 
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(v) The alleged additional work con- 
tains various items and I fmd that 
many of those are common to the con- 
tractual work and it will have to be 
gone into at the time of trial whether 
the additional work alleged by the 
plaintiff was independent of the work 
contracted between the parties. 


8 In my view all the points stated 
above, raise serious dispute between 
the parties and it cannot be said that 
the case set up by the plaintiff is bona 
fide and unimpeachable one, These are, 
however, prima facie observations and 
will not prejudice the case of the 
parties at the trial. Further there is 
nothing to show that the defendant is 
about to leave the country in the near 
future and even if he leaves the plain- 
tiff will not be in a position to execute 
the decree against him. The defendant 
is a senior diplomat of Belgium 
Embassy and no motives can be im- 
puted to him. 


9 For the reasons recorded abcve, 
I do not find any merit in the applica- 
tion which is accordingly dismissed 
with costs. Counsel’s fee Rs. . 150/-. 
The case be listed before the Deputy 
Registrar -(O) for further directions on 
the 17th of September, 1979. 

Application dismissed, 


AIR 1980 DELHI 73 
S. RANGANATHAN, J. 


Vidya Sagar, Petitioner v, Union of 
India and others, Respondents. 
. Civil Writ No. 1563 of 1975, D/- 22-5- 
1979, 


{A) Land Acquisition Act (1894), S. 48 
— Withdrawal from acquisition — Sec- 
tion does not lay down particular mode 
or procedure —— Withdrawal cannot be 
implied or presumed — Claimant must 
prove it by clear and cogent facts. 

{Para 15) 
. (B) Land Acquisition Act (1894), S. 16 
— Constitutional validity — Absence of 
time limit for taking possession after 
payment of compensation by acquiring 
authority — Section is not thereby ren- 
dered ultra vires Art. 19 (1) ( of the 
Constitution, {Constitution of India, 
Art. 19 (1) (£)). 

Section 16 cannot be said to consti- 
tute an unreasonable restraint on ca 
fundamental right to hold and dispos 
of property on the ground that it ae 
not provide for any limit of time all 
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the award within which the Govern- 
ment can take possession. Once the ac- 
quiring authority pays compensation, it 
is difficult to spell out any hardship to 
or discrimination against the owner be- 
cause of any possible delay in taking of 
possession by the Government. AIR 
1966 SC 1593, Disting. (Paras 18, 19) 


The extent of property acquired, the 
nature, of the property, the types of 
interests and categories of occupants in 
possession thereof, the purpose of acqui- 
sition and several other factors come 
into operation and it would be imprac- 
tical, if not impossible, to specify a 
time limit in respect of each or all the 
stages. In the very scheme of the sec- 
tions, there is an inbuilt implication 
that these proceedings should follow 
one another as quickly as possible in 
the circumstances. (Para 18) 


Once the acquiring authority has 
paid the compensation moneys, it has 
no longer any motive or inducement to 
delay taking possession of the pro- 
perty. On the other hand, it is in its 
own interest to take possession of the 
property as expeditiously as possible 
and the absence of a time limit will 
not, therefore, cause prejudice to any 
person except the Government, 

(Para 18) 


Tt is not reasonable for a landlord. 
who has already received the worth of 
the land according to the statutory 
standards, to complain of an unreason- 
able restriction in that, after receipt of 
compensation, he is unable to dispose 
of the property. On the other hand, it 
will perhaps be in the interests of the 
public and public revenues, that the 
State having parted with the moneys, 
should be able to have control over the 
land immediately, But the statute 
places no restrictions over the land- 
owners’ ownership of the property 
until the Government has actually 
taken possession and there is nothing 
unreasonable in this provision. 

; (Para 18) 


A power to acquire land should be 
coupled with a power to withdraw or 
abandon such acquisition if found to be 
not necessary. Such a provision is 
necessary in public interest. If all these 
provisions are thus read together, it 
will be clear that they form a com- 
plete well regulated code providing for 
various contingencies and eventualities 
that are bound to occur in such matters 
and it is not possible to accept . the 
plea that S. 16 imposes unreasonable 
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restrictions on the owners right to 
property and is thus unconstitutional.. 


(Para 18} 
Cases Referred: Chronological Paras 
AIR 1975 Pat 339 18 
AIR 1972 Mys 9 15 
1972 Pun LJ 391 16 
AIR 1966 SC 1593 17, 19 
AIR 1959 Mad 460 4 
AIR 1958 Pat 181 : 1958 Cri LJ 546 4 
AIR 1957 Trav-Co 307 ` 4 
AIR 1946 Mad 450 15 


M. M. N. Madan, for Petitioner; ' 
Keshav Dayal and Ravinder Dayal, for 
Respondents. 


- ORDER: — The petitioner, Vidya 
Sagar, seeks orders restraining the 
Union of India, the Delhi Administra- 
tion and the Delhi Development Au- 
thority (D.D.A.) from taking further 
steps in the matter of the dispossession 
of the petitioner from house property 
bearing old Municipal No. 819 (new 
Municipal No. 1301), situated in Bagi- 
chi Tansukh Rai, Mohalla Kundewalan, 
Ajmere Gate, Delhi. 


2. The property in question was noti- 
fied for acquisition on 19-3-1938 under 
S. 36 of the U. P. Town Improvement 
Act, 1919 (hereinafter referred to as 
the 1919 Act) for the purpose of the 
Delhi-Ajmere Gate Slum Clearance 
(DAG) Scheme. In pursuance thereof a 
notification under S. 42 was made on 
29-4-1946 and the Special Land Acqui- 
sition Collector made an award on 13-1- 
49 being award No, 492/632. According 
to the petitioner, however, he took 
possession of the house from his uncle 
(who had been his guardian) in 1955 
and continued to be in possession there- 
after. He had applied to have the 
house de-requisitioned and according to 
him the authorities had also agreed to 
abandon the house and placed it in the 
Betterment List under S. 64A of the 
Act. Despite this, he alleges, the au- 
thorities have suddenly decided to pro- 
ceed further in the matter of acquisi- 
tion and have started taking steps to 
disturb and interfere with the posses- 
sion of the petitioner. Hence this Writ 
petition. 

3. Before proceeding to deal with 
the merits of the petition, it is neces- 
sary to deal with certain preliminary 
objections raised by Sri Keshav Dayal, 
counsel for the D. D. A. 


4. The first point made by Sri Dayal 
is that the petitioner has suppressed 
material facts and has not come to the 
Court with clean hands. In para 7 of 
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the petition, after referring to 
award, the petitioner has stated 
the acquiring authorities did not 
any compensation to the guardian of 
the petitioner.” Again in para 13 it 
was stated that the’ compensation 
awarded by the Land Acquisition Col- 
lector “has not so far been paid to the 
petitioner.” Sri Dayal points out, with 
reference to the original records, that 
the compensation awarded was deposit- 
ed immediately in . the Land Acquisi- 
tion Tribunal. That apart, the peti- 
tioner’s predecessor~in-interest had ap- 
lied to the Tribunal for an enhance- 
ment of the compensation and had also 
partly succeeded therein. The peti- 
tioner has deliberately suppressed these 
facts and sought to give an impression, 
in order to get the writ petition ad- 
mitted, that the authorities had acted 
high-handedly in interfering with the 
petitioner’s right to property without 
paying any compensation and without 
taking possession of the property for a 
long time a contention which . will be 
dealt with later—in accordance with law. 
Learned counsel for the DDA cited the 
decisions in Janardana Mallan Venki- 
teswara Mallan v. The Cochin Dewas- 
wom Board, AIR 1957 Trav-Co. 307, 
Ram “Saran Sharma v. State of Bihar 
AIR 1958 Pat 181 and Deptylal Lessee 
v. Collector of Nilgir:s AIR 1959 Mad 
460, in support of his plea that the writ 
petition deserves to be dismissed in 
limine for this lack of bona fides on the 
part of the petitioner. 


5. Sri Madan, appearing for the 
petitioner tries to answer this in three 
ways. He submits, firstly, that there 
is no misstatement of fact in the writ 
petition inasmuch as, while it is true 
that the compensation amounts have 
been deposited in Court, the petitioner 
or his uncle have not so far drawn the 
moneys out and it is thus literally true 
that no part of the compensation has 
been paid to the petitioner or his 
guardian. Secondly, the award and 
application for enhancement of com- 
pensation were made at atime when 
the, petitioner was a minor and his 
uncle was in charge of the estate and 
that the petition had been drafted by 
a counsel who is no more and that, 
even if there is any misstatement, it 
was born of ignorance and should be 
condoned. Thirdly, he argues that not 
any suppression, but only the suppres- 
sion of a material fact, will disqualify 
a petitioner and in this case the alleg- 
ed false statement is not in regard to 
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a material fact and, is therefore, of no 
consequence. 


6. I am unable to accept these con- 
tentions urged on behalf of the peti- 
tioner. It is well settled that the grant 
of a writ is an equitable and discre- 
tionary relief which will be refused 
when a’ petitioner comes to the Court 
with clean hands and places al the 
material facts in -his possession fairly 
and fully before the Court. It is clear 
that the petitibner here has attempted 
suppression of material facts in order 
to gain admission of the writ petition. 
Though, literally, the statement in the 
writ petition that the compensation has 
not been paid is a correct one, the 
statement suggests and perhaps was in- 
tended to suggest — that the respon- 
dents are high-handedly attempting to 
disturb his possession even without 
paying any compensation although 
several years have lapsed. The peti- 
tioner is guilty of suggestio falsi in 
regard to a material fact. Though the 
award and application for enhancement 
were made when the petitioner’s uncle 
was in-charge of the estate, the facts 
on record (some of which will be refer- 
red to later) clearly show that the peti- 
tioner was fully aware of all the events 
and developments. The impugned mis- 
statements are also repeated in the 
amended writ petition filed by the peti- 
tioner. It is therefore, not possible to 
agree that these misstatements are of 
no consequence or that they should be 
ignored. There is force in the conten- 
tion of Sri Dayal that the writ petition 
merits dismissal on this score. 


7. The second preliminary objection 
put forward by Sri Dayal is that of 
delay and laches on the part of the 
petitioner in approaching the Court for 
relief. He points out that the notifica- 
tions for acquisition were issued in 1938 
and 1946, and that the award was made 
in 1949 and urges that the >vetitioner 
should not be allowed to challenge the 
validity of these proceedings after a 
lapse of about 25 years. On behalf of 
the petitioner, an attempt has been 
made to explairi the apparent delay. It 
is stated in the petition that the peti- 
tioner’s father died in 1935, when the 
petitioner was barely’ 2 years old, and 
his uncle was appointed by Court as 
the guardian of his properties. There 
were certain family feuds which ren- 
dered it necessary for the petitioner 
to remain away from Delhi and so the 
petitioner who was taken to Kanpur by 
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his mother in 1937 could come back to 
Delhi only in 1955. It was only in Janu- 
ary 1955 that the Court guardian was 
removed and the properties of the peti- 
tioner including the above house, were 


restored to him. To this extent, the 
respondents are not in a position to 
challenge the petitioner’s version and 
it can be taken that the failure te 


challenge the proceedings till 1955 is 
explained. The writ petition has, how- 
ever, been filed only in December 1975 
and the further lapse of time till then 
needs an explanation, Here the case put 
forward by Sri Madan is that soon 
after 1955, the petitioner applied to the 
Delhi Improvement Trust (DIT) for 
whose purposes the acquisition had been 
made, to release the property from 
aquisition. The DIT by its letter dated 
§-3-56 (Annexure A) was willing to 
consider this request on certain condi- 
tions. The petitioner expressed his wil- 
lingness to abide by those conditions 
on 12-3-56 (Annexure B) but there was 
some hitch in the actual implemen- 
tation of this agreement, though there 
was mutual correspondence on the sub- 
ject, partly due to the abolition of the 
DIT and the transfer of its functions 
first to the Municipal Corporation of 
Delhi (MCD) and then the DDA. Even 
as late as 23-8-73, the MCD had 
called upon the petitioner to attend its 
office for further discussions. The mat- 
ter having been thus kept alive and 
under consideration of the concerned 
authorities till late in 1973, Sri 
Madan contends that the approach 
of . the petitioner to this Court 
relief is well within the normal 
period of limitation for actions viz. 
three years and that the writ petition 
is, therefore, not liable to be dismissed 
on the ground of delay. 


8 A careful consideration of the 
material on record however shows that 
the long lapse of time in the present 
case has not been satisfactorily ex- 
plained. The nature of the correspond- 
ence between the petitioner and the 
DIT in 1956 and 1957 will have to be 
referred to later but at best, it furni- 
shes an explanation as to why the peti- 
tioner did not consider it necessary to 
come to Court till 1957. But, after that, 
there is a complete and absolute silence 
till 1973. The letter dated 23-8-73 is of 
no help. It refers to a letter from the 
petitioner dated 13-7-1973 -in regard 
to the ownership of the house and calls 
upon him to attend the office of the 
Tahsildar (Slums) on any day conven- 
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ient to. him. Neither the letter: dated 
13-9-73 nor the subsequent develop- 
ments, if any, have been referred- to 
in the petition or in the arguments. 
There is evidence to show that certain 


suits had been filed by some of the 
tenants of the property because both 
the petitioner and the D.D.A. were 


claiming to be owners, By a judgment 
dated 28-1-69, the petitioner’s claim to 
receive the rents succeeded but it was 
held that “the question as to whether 
the properties in suit has been ac- 
quired by the Union of India and it 
vests in defendants 2 and 3 (DDA and 
MCD) shall remain open between the 
parties to be decided in separately 
instituted proceedings by either of 
them.” Despite this, the petitioner ap- 
pears to have remained content and 
failed to challenge the legality or vali- 
dity of the acquisition proceedings. If, 
therefore, the attempt of the writ peti- 
tioner is to challenge the validity or 
legality of the notifications of acquisi- 
tion of 1938 or 1946 or the award of 
1949, then it is clear that, by all stan- 
dards of reasonableness, and diligence, 
the petitioner has come too late to seek 
relief from this Court. 


9. Sri Madan, however, urges that 
his attempt in the writ petition is not 
to challenge the correctness of the ac- 
quisition proceedings which, as far as 
he could see, had been initiated for a 
public purpose and in accordance with 
the statutory requirements. He stated 
that he is attacking only the steps re- 
cently initiated by the respondents for 
disturbing his possession of the pro- 
perty on two grounds: 


(a) that the award having been made 
in 1949, the steps to take possession 
initiated after an unconscionably long 
lapse of time are without jurisdiction 
and illegal; and 


(b) that having regard to the corres~ 
pondence between the parties, and the 
failure to take possession of the pro- 
perty within a reasonable time of the 
award it should be inferred that the 
respondents had decided to drop the 
acquisition proceedings and so, having 
abandoned the acquisition, it was not 
open to them to start proceedings 
afresh for taking possession of the pro- 
perty. 

The merits of these contentions will be 
discussed later but the question now, 
apropos of the plea of delay and laches 
put forward by the respondents, - is 
whether it is true that the respondents 





1980 


have started taking steps for the posses- 
sion of the property only now, as al- 


leged by the petitioner, Sri Keshav 
Dayal, appearing for the respondents 
refutes this allegation. According to 


him, the respondents took possession of 
the property on 13-1-1949 itself and 
he further contends that, if the peti- 
tioner challenges the correctness of this 
statement, the appropriate remedy for 
him would be to file a suit and that 
complicated and contested issues of 
fact cannot be gone into in a writ peti- 
tion. 


10. In support of his contention that 
possession of the property was taken 
over on 13-1-49 itself, Sri Keshav 
Dayal relies on Annexures R-II and 
R-II to the counter-affidavit filed on 
behalf of the DDA, Annexure R-II is 
stated to be a report of Gosain Anand 
Sarupa, Tahsildar Nazul, dated 5-4-49 
stating that “possession of the proper- 
ties of Trusts DAG Slum Clearance 
Scheme, has been taken over from the 
Land Acquisition Collector, Delhi ïm- 
provement Trust on the dates shown 
against each” and the list includes the 
suit property against which the date 
shown is 13-1-49. Annexure R-HI is 
an extract from the property register 
maintained by the Trust which contains 
details of Ward No., House No. Area 
with description, Owner with descrip- 
tion, mode of acquisition, details of 
award and amount paid, date of taking 
over possession and remarks. In respect 
of the property in dispute, thè date of 
taking over possession is given as 1-3- 
1949 and the remarks column says: 
“The damages are being realised by 
File No. 423(98) 50/A2.” There are two 
further later remarks, one regarding 
the compensation awarded by the Tri- 
bunal and the other to the effect; 


“The properties entered in this page 
have been transferred to the MCD at 
Delhi in connection at DAG Scheme 
vide EMS orders dated '12-9-61 in File 
No. LA(7)61.” 


11l. But it seems to me that this evi- 
dence does not help the respondents in 
answering the question as to when, in 
pursuance of the award, possession of 


the house property was taken by the 
respondents from the petitioner. Be- 
fore explaining my reasons for this 


conclusion, it is necessary to refer to 
S. 16 of the Land Acquisition Act, 1894 
(hereinafter referred to as the Central 
Act) which has been made applicable 
by the U. P. Act earlier referred to 
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with certain changes and to S. 17-A 
which is one of the additions made to 
the Land Acquisition Act in its appli- 
cation to the proceedings under the 
U. P. Act: 


“16. Power to take possession where 
the Collector has made an award under 
S. 11, he may take possession of the 
land, which shall thereupon vest abso- 
lutely in the Government, free from 
all encumbrances. 

17-A. Transfer of land to Trust — 

In every case referred to in S. 16 oF 
S. 17 the Collector shall, upon payment 
of the cost of acquisition make over 
charge of the land to the Trust and 
this land shall thereupon vesh in the 
Trust, subject to the liability of the 
Trust to pay any further costs which 
may be incurred on account of its ac- 
quisition.” 
There are thus two stages in regard to 
the taking of possession—one by the 
Land Acquisition Collector from the 
owners of the land and the second, the 
transfer of the same by the Land Ac- 
quisition Collector to the Trust. The 
documents relied on by the respondent 
refer to the latter. They are entries in 
the books of the Trust symbolising the 
assumption of possession of the land 
by the Trust for the purposes of the 
Scheme. But the owner will be depriv- 
ed of his ownership only when posses- 
sion is taken from him of the land or 
building that has been acquired, There 
is nothing placed on record by the res- 
pondents to show that such possession 
had been taken over, It will also be 
appreciated that the award itself was 
dated 12-1-49. The records placed be- 
fore me show that the compensation 
was not paid to the petitioner but was 
deposited in the Tribunal much later. 
Also, at the relevant time, the peti- 
tioner, in whose name the property 
stood was a minor. In these circum- 
stances it is highly improbable that 
possession was taken immediately on 
the next date without some definite and 
specific records of the mode of take 
over. On the other hand the material 
placed on record substantiates the stand 
of the petitioner. 


12. As has already been mentioned, 
the property, in question is a house. 
According to this petitioner, the house 
was occupied in part by him and in 
part by tenants. A survey report dated 
27-3-78 placed on record by the respon- 
dents as part of Annexure R-II also 
acknowledges this position. According 
to the petitioner, again, ever since he 
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took over the property from his uncle 
in 1955, he has been collecting the 
rents from these tenants the tenants 
having in accordance with the Courts 
directions attorned to the petitioner. 
This is also borne out by the judgment 
dated 28-1-69 of the Sub-Judge, Delhi 
{earlier referred to) in a batch of suits 
(Nos. 518, 519, 520, 629 and 715 of 
1966). Two of the suits were by the peti- 
tioner for recovery of rents from the 
tenants, the “otherwise” suits by the 
tenants impleading the petitioner, the 
DDA and MCD as defendants. The plea 
of the tenants was that they had been 
tenants under the petitioner’s uncle, 
that they had also been paying rents to 
the petitioner till December 1963, that 
DDA was asking them to pay the rents 
to it as the property had been acquir- 
ed by the Union of India on its behalf 
in 1947-48, that the petitioner was 
claiming that he was entitled to receive 
the rent since the acquisition proceed- 
ings were not complete and that the 
MCD which claimed to have had the 
house transferred to it by the DDA 
was threatening to take coercive me- 
thods for the recovery of arrears of 
rent. They stated that they were pre- 
pared to pay rents to the rightful owner 
and prayed for a declaration asto which 
of the defendants was entitled to re- 
ceive the rents, It will be relevant to 
quote here the contention urged by the 
present petitioner in the above suit, as 
extracted in the judgment: 


“On merits, it was admitted that the 
Union of India had issued a 
notification for the acquisition of 
the property in dispute and the 
Award was made determining the 
amount of compensation. It was, how- 
ever, alleged that the final acquisition 
proceedings had not been completed and 
that the property in suit did not vest 
in the Union of India or any of the 
defendants. It was also alleged that 
the possession of the property in suit 
was not taken over by the Union. of 
India and that Sri Vidya Sagar had re- 
mained in its possession as its owner 
and was entitled to receive rent from 
the tenants thereof.” 


The DDA and MCD, however, claimed 
that the Union of India had acquired 
the property and also taken possession 
thereof. It is rightly pointed out by 
Sri Madan that having regard to the 
nature of the property the possession 
thereof could have been taken by the 
Union, in so far as the portion occupied 
by the petitioner was concerned, by 





Vidya Sagar v. Union of India 


A.LR. 


dispossessing him or allowing him to 
continue in possession on payment of 
rent and, in so far as the other por- 
tions were concerned, by collecting the 
rents from the tenants. The pleadings 
in the suit clearly show that the peti- 
tioner was collecting the rents at least 
till December 1963 and there is no 
allegation that the DDA/MCD were do- 
ing so, In fact in the survey report 
dated 27-3-1978 (which forms part of 
Annexure R-II and has been already 
referred to) it is specifically mentioned 
“Rent has never been collected against 
this property”. In the face of this evi- 
dence, the plea on behalf of the peti- 
tioner that possession of the land was 
net taken on 13-1-1949 as alleged by 
the respondents is correct. Merely be- 
cause the respondents have disputed 
this fact here and in the suit earlier 
referred to, this Court is not precluded 
from going into the question and de- 
ciding it on the materials placed on 
record. Otherwise, as contended for by 
Sri Madan, the respondents to any 
writ petition can render it infructuous 
by merely disputing some material fact 
and then pleading that the controversy 
cannot be resolved in a writ petition 
but can be resolved only in a suit. 


13. In my opinion, however the 
above finding that the respondents did 
not take possession of the property on 
13-1-1949 or within a reasonable time 
of the award, does not help the peti- 
tioner. The proceedings referred to ear- 
lier clearly show that even as early 
as 1966/1969 the petitioner had raised 
the issue that the acquisition proceed- 
ings were incomplete for want of take 
over of possession. He was also con- 
scious that the stand of the respon- 
dents was different and that they were 
claiming to be the owners of the pro- 
perty and trying to interfere with his 


possession, The Sub-Judge had also 
held that this was a question to be 
agitated in appropriate proceedings. 


But the petitioner took no steps to ap- 
proach a Court by way of suit or writ, 
petition to vindicate his stand. Sri 
Madan says that this was unnecessary 
because he succeeded the suit and it 
was for the respondents if they consi- 
dered it necessary, to go to a Court of 
law. I am unable to -accept this plea. 
The petitioner’s case is that any at- 
tempt by the respondents to interfere 
with his possession after expiry of a 
reasonable time from the date of the 
award is illegal. Such an interference 
arose at the time of suits. Though the 
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petitioner succeeded in the suits for a 
number of technical reasons, he be- 


came fully aware of the respondent’s 
stand and could well have anticipated 
such attempts to be repeated. There is 
also nothing to show that after the 
suit was disposed of in 1969 nothing 
had happened. The letter of 23-8-1973 
(Annexure-]I) speaks to the contrary. 


The petitioner does not disclose any 
particular date on which or act by 
which -the respondents had started 


fresh action against him which neces- 
Sitated the filing of the writ petition. 
In these circumstances I am inclined to 
accept the plea of Sri Keshav Dayal 
that the petitioner has slept over his 
rights for an unduly long time without 
any reasonable cause or grounds. I 
think that there has been such undue 
delay and laches on the part of the 
petitioner as to disentitle him from re- 
lief in a writ petition. 

14. However, I shall also proceed to 
discuss the contentions raised by the 
petitioner on the merits, I have referred 
to the two branches of Sri Madan’s con- 
tentions in para- 9 above. I shall deal 
with the second of these contentions 
first. In the petition, a reference has 
been made to Section 64-A of the 1919 
Act and it has been urged that as the 
house was placed in the Betterment 
List, it could not any longer be ac- 
quired by the Government. A typed 
version of this section was also pro~ 
duced before me but it is umnecessary 
to set it out or discuss it at length for, 
after the learned counsel for the re- 
spondent had referred to the details of 
these provisions, Sri Madan conceded 
that the conditions of that section were 
not fulfilled in the present case and 
that he could base no claim on that 
Section. He, however, referred to the 
correspondence between the petitioner 
and the DIT in 1956-57 and contended 
that this correspondence clearly showed 
that the respondents had withdrawn 
the property from the acquisition pro- 
ceedings and in this connection, he 
relied on the provisions of Section 48 


of the Central Act which runs as 
follows: 

“48. Completion of -acquisition not 
compulsory, but compensation to be 


awarded when not completed :— 

(1) Except in the case provided for 
in S. 36, the Government shall be at 
liberty to withdraw from the acquisi- 
tion of any land of which possession 
has not been taken. 

(2) Whenever the Government with- 
draws from any such acquisition, the 
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Collector shall determine the amount 
of compensation due for the damage suf- 
fered by the owner in consequence of 
the notice orof any proceedings there- 
under, and shall pay such amount to 
the person interested, together with all 
costs reasonably incurred by him in 
the prosecution of the preceedings 


under this Act relating to the said 
land. 
(3) XX xX xx XXR 


and he contended that such withdrawal 
has taken place in this case. 

15. Before dealing with the effect of 
the correspondence, it is necessary to 
notice the argument of Sri Keshav 
Dayal that a withdrawal from acquisi- 
tion can be effected only by a formal 
gazette notification under Section 48. 
This contention appears to be based on 
the decisions in Mammad Koyi v. Pro- 
vince of Madras (AIR 1946 Mad 450) 
and M. Siddilingia v. State (AIR 1972 
Mys 9). In my opinion, this contention 
is not well founded. Section 48 does 
not lay down any particular procedure 
for withdrawing the land from acquisi- 
tion. The decisions relied upon by coun- 
sel turned on the rules prescribed 
under the Act by the respective State 
Government — Rule 5 in Madras and 
Rule 8 (b) in Karnataka. My attention 
has not been drawn to any rule made 
by the appropriate Government which, 
will have application to the present 
case. But granting. that there is no 
particular mode or procedure for with- 
drawing lands from acquisition, it is 
clear that no withdrawal’ can be im- 
plied or presumed and the onus will 
be on the petitioner to establish clear 
and cogent facts showing that the Gov- 
had decided to abandon or 
withdraw acquisition proceedings in 
any particular case. i 


16. I am unable to see any facts in 
the present case which would justify 
such a conclusion. The correspondence 
relied upon is inconclusive and un- 
helpful. Annexure-A (15/3/56} shows 
that the petitioner had requested for 
the release of the property from the ac- 
quisition and that the Executive Of- 
ficer of the DIT was prepared to lay 
the matter before the Board of the 
Trust if certain terms and conditions 
were acceptable to the petitioner and 
he gavea clear-cut reply within 10days 
to enable further action being ‘taken. 
Annexure-B (12/3/56) is the letter of 
the petitioner ostensibly expressing his 
acceptance to the “terms and abandon- 
ment” but Annexure-C (4/5/56) shows 
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that the petitioner had asked for the 
relaxation of two of the terms of 
Annexure-A and he was asked to state 
whether he was prepared to accept all 
the terms or not. The next letter pro- 
duced is Annexure-D (17/4/57) calling 
upon the petitioner to deposit Rs. 6240 
“as release money” within a month, 
whereafter further action would be taken 
in the case. This amount the petitioner 
did not pay and went on asking for 
permission and time to. pay it in instal- 
ments, which were not granted, Actual- 
ly, this correspondence appears to re- 
present negotiations under Section 64-A 
of the Act which, admittedly as men- 
tioned earlier, never came to a fruition. 
But, even de hors Section 64-A, it is 
difficult to read into this correspondence 
an abandonment and withdrawal. The 
best that can be said is that, at the 
request of the petitioner, the DIT was 
prepared to consider a proposal for 
abandonment if certain conditions were 
fulfilled but there is nothing to show 
that these conditions were ever com- 
plied with. The letter of 1973 (Annex- 
ure-I), as already discussed, does not 
improve matters, There is, therefore, 
nothing in the correspondence to jus- 
. tify the plea of abandonment/with- 
drawal, A ground has been taken in 
the petition that the DAG Scheme for 
which large extents of land and build- 
ings were acquired has itself _ been 
“practically abandoned and has become 
ineffective due to the changed circum- 
stances”. This has been denied by the 
respondent and nothing has been placed 
before me in support of this contention. 


Even assuming that the scheme has in - 


fact been abandoned subsequently long 
after the notification, the appropriate 
remedy for the petitioner would only 
be to approach the Government with a 
request for withdrawal of this property 
from acquisition in the changed circum- 
stances. There is no legal infirmity in 
the Government proceedings to take 
possession of the lands acquired legal- 
ly which would justify the issue of a 


writ. Another factor relied upon for. 


drawing an inference of withdrawal/ 
abandonment is the long delay in tak- 
ing possession. This again, in my opin- 
ion, is not a possible inference in this 
case as it was in the case considered 
by Sarkaria J., (as he then was) in 
Badan Singh v. State of Punjab, 1972 
Pun LJ 391 relied upon by Sri Madan. 
While the said, decision supports the 
stand of Sri Madan that a withdrawal 
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from acquistion does not need a for- 
mal notification and that there should 
be satisfactory proof of the Govern- 
ments take-over of possession of ac- 
quired lands, it does not help him for 
drawing an inference of withdrawal on 
the facts of the present case, In that 
case the Government had taken posses- 
sion of the land but allowed the land 
owners to continue in actual possession 
for more than 30 years after the ac- 
quisition. But, apart from this negative 
circumstances, there were positive acts 
on the part of the Government which 
were inconsistent with an intention to 
proceed. further with the acquisition: (a) 
it charged land revenue from the own- 
ers for several years, (b) it induced 
the land owners to make substantial in- 
vestment on the land; and (c) it al- 
lowed him to construct a residential 
house thereon. In the present case, the 
acquisition authorities have not been 
inactive. There has been some carre- 
spondence between the petitioner re- 
garding the release of land till about 
1957. Thereafter, steps have been taken 
for realisation of the rents at one stage 
and they have also participated in the 
legal proceedings instituted by the ten- 
ants. The letter of 1973: also indicates 
that they have been taking steps thus 
inducing the petitioner to come forward 
with some request for consideration. In 
all these circumstances it is difficult to 
spell out by positive or definite con- 
duct on the part of the respondents 
from which an inference of abandon- 
ment/withdrawal can be drawn. 


17. This takes me to the second con- 
tention of Sri Madan. He points out 
that, under Section 16 of the Central 
Act, the acquired property vests in the 
Government only after it has taken 
possession thereof from the owners, He 
points out that Section 16 does not 
provide for any limit of time after the 
award within which the Government 
can take possession, He invites atten- 
tion to the provisions of Section 48 (1) 
which enable the Government to with- 


draw from acquisition, without as- 
signing any reasons, at any time be- 
fore possession is taken. These two 


sections read together, he submits, en- 
able the Government to acquire some 
property but thereafter take no steps 


in pursuance fhereof at ail for an in- 


definite period, thus leaving the owner 
of the property in an absolute state. of 
uncertainty as to the intentions of the 
Government regarding the property. He ` 
cannot assume that the Government 
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will take -possession and ignore the pror 
perty, as until possession is taken, he 
will continue to be the owner and re” 
sponsible as such for maintaining it 
and in regard to all dealings with it. 
Nor can he proceed on the basis that 
the Government may not take it -over 
after all and exercise his rights of alie- 
nation and disposal thereupon. This 
disability, particularly in times when 
the prices of real property are escalat- 
ing day by day, he contends, consti- 
tutes an unreasonable restraint on the 
fundamental right to hold and dispose 
of property. In support of this conten- 
tion, Sri Madan draws upon the ana- 
logy of Section 6 of the Central Act. 
This provision originally stipulated no 
time limit for the interval that could 
elapse between notices under Sections 
4 and 6 of the said Act. In view of the 
observations made by the Supreme 
Court in State of M. P. v. Vishnu- 
prasad Sharma (AIR 1966 SC 1593) the 
legislature introduced a proviso im- 
posing a maximum time limit of three 
years for a notification under Section 6 
from the date of the publication of the 


notification under Section 4. Applying 
the analogy of Section 6 before its 
amendment, Sri Madan contends that 


Section 16 should be held to be ultra 
vires and unconstitutional. 


18. I do not find force in the con- 
tention of learned counsel. Sections 6 
to 17 of the Central Act lay down a 
clearly formulated and logical proce- 
dure to be followed in proceedings for 
acquisition. After the notification under 
Section 6 declaring the intention of the 
Government that particular land is 
needed for the purpose mentioned in 
the Act, the successive steps outlined 
in the following 
one after the other. Under Section 7, 
the Collector takes orders for the ac- 
quisition of the land. Section 8 pro- 
vides for the land being measured and 
marked out. Then follow notices to all 
persons interested to put forward their 
claims for compensation of all interests 
in such land. The enquiry and the 
award by the Collector follows (Secs. 
11 to 15). The next steps is the pos- 
session of the land. Section 16 lays 
down the normal rule that possession 
of the land is to be taken only after 
the making of the award and Section 
17 makes special provision for taking 
possession even earlier in case, of ur- 
‘gency. The very nature of these pro- 
ceedings show that there cannot he a 
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time-schedule applicable to all cases for 
all these steps to be put. through as 
the facts and circumstances of each 
‘case are bound to differ. The extent 
of property acquired, the -nature of 
the property, the types of interests and 
categories of occupants in possession 
thereof, the purpose of acquisition and 
several other factors come into opera- 
tion and it would be impractical, if 20 
impossible, to specify a time Emit , 
respect of each or all the stages, In 
the very Scheme of the sections, there 
is an inbuilt implication that thes 
proceedings should follow one anothe 
as quickly as possible in the circum- 
stances. Secondly, the petitioner in the 
present case is challenging the procze- 
dings which follow after an award. 
Under Section 31 of the Act, the -Col- 
lector, on making an award, has to 
tender payment of the compensation 
awarded by him to persons interested 
entitled thereto according to the award 
and shall pay it to them unless pre- 
vented by one or other of the contin- 
gencies mentioned in the section. I 
will, therefore, be seen that once the 
acquiring authority has paid the cam- 
pensation moneys, it has no longer any 
motive or inducement to delay taking 
possession of the property. On the. other 
hand, it is in its’ own interest to take 
possession of the property as expediti- 
-ously as possible and the absence of a 
time limit will not, therefore, cause 
prejudice to any person except the 
Government, Thirdly, the statute clear- 
ly provides that the ownership of the 
property will become vested in the 
Government only on taking possession 
thereof. As already: mentioned, at this 
stage, the Government has parted with 
the compensation amount and it will 
be detrimental only to the interests of 
‘the Government if it postpones the 
taking over the possession. It is not 
reasonable. for a landlord, who has al- 
ready received the worth of the land 
according to the statutory standards, to 
complain of an unreasonable restric~ 
tion in that, after receipt of compan- 
sation, he is unable to dispose of the 
property. On the other hand, it will 
perhaps be in the interests of the pub- 
lic and public revenues, that the State 
having parted with the moneys, should 
be able to have control over the land 
immediately. But the statute places} 
no restrictions over the landowners’ 
ownership of the property until the 
Government Bes actually taken posses- 
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sion and there is nothing unreasonable 
in this provision. Fourthly, the com- 
plaint of counsel based on the provi- 
sions of Section 48 is also unfounded. 
It has been pointed out by the Patna 
High Court in Jethmal Bhojraj v. State 
(AIR -1975 Pat 339) that the provision 
contained in Section 48 is mot arbi- 
trary, observing: 


“The petitioners have also challenged 
the vires of sub-section (1) of Section 
48 on the ground that the said provi- 
sion is arbitrary and without any 
guideline. In my opinion, there is no 
substance in this contention of the 
petitioners, The Legislature hes provid- 
ed a guideline to exercise of the said 
power, inasmuch as the State Govern- 
ment can exercise that power only be~ 
fore. taking possession of the land in 
question, and even in that case com- 
pensation is to be paid for any dam- 
age done to the property im question 
and for costs incurred by the owner in 
prosecuting the proceedings up to that 
stage.” 


It also contains provisions compensat- 
ing the landowners for any damage 
done to them in consequence of the 
notice or any proceedings thereunder. 
It is also necessary and incidental that 
a power to acquire land should be 
coupled with a power to withdraw or 
abandon such acquisition if found to 
be not necessary. Such a provision is 
necessary in public interest. If all these 
provisions are thus read together, it 
will be clear that they form a com- 
plete well regulated code providing for 
various contingencies and eventualities 
that are bound to occur in such matters 
and it is not possible to accept the plea 
that Section 16 imposes unreasonable 
restrictions on the owner’s right te 
property and is thus unconsitutional. 


19. The position in regard ‘to Sec- 
tion 6 was quite different. In Vishnu 
Prasad Sharma’s case (supra) the Sup- 
reme Court held successive nctifications 
under Section 6 with excessive inter- 
vening delay between the two notifica- 
tions to be illegal. It was observed: 


“Two things are . plain when we 
come to consider the construction of 
Sections 4, 5-A and 6. The first is that 
the Act provides for acquisition of land 
of persons without their consent, and 
though compensation is paid for such 
acquisition; the fact however remains 
that land is acquired without the con- 
sent of the owner thereof and that is a 
circumstance which must be borne im 
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mind when we come to consider the 
question raised before us, In such a 
case the provisions of the statute must 
be strictly constructed as it deprives a 
person of his land without his consent. 
Secondly, in interpreting these provi- 
sions the court must keep in view on 
the one hand the public interest which 
compels such acquisition and on the 
other the interest of the person who is 
being deprived of his land without his 
consent. It is not in dispute that it is 
open to the appropriate government to 
issue as many notifications as it deems 
t under Section 4 (1) even with re- 
spect to the same locality followed by a 
proper notification under Section 5 so 
that the power of the locality is not 
exhausted by the issue of one notifica~ 
tion under Section 4 (1) with respect 
to that locality. On the other hand as 
the compensation has to be determined 
with reference to the date of the noti- 
fication under Section 4 (1) the person 
whose land is: to be acquired may 
stand to lose if there is a great delay 
between the notification under Section 
4 (1) and the notification under Section 
6 in case prices have risen in the mean- 
time. This delay is likely to be greater 
if successive notifications under Sec- 
tion 6 can be issued with respect to 
land comprised in the notification under 
Section 4 with greater consequential 
loss to the person whose land is be- 
ing acquired if prices have risen in the 
meantime. It is however urged that 
prices may fall and in that case the 
person whose land is being acquired 
will stand to gain. But as it is open to 
the appropriate Government to issue 
another notification under Section 4 
with respect to the same locality after 
one such notification is exhausted by 
the issue of a notification under Sec- 
tion 6, it may proceed to do so where 
it feels that prices have fallen and 
more land in that locality is needed 
and thus take advantage of the fall in 
prices in the matter of acquisition. So 
it is clear that there is likely to be 
prejudice to the owner of the land if 
the interpretation urged on behalf of 
the appellant is accepted while there 
will be no prejudice to the Govern- 
ment if it is rejected for it can always 
issue a fresh notification under Section 
4 (1) after the previous one is exhaust- 
ed in case prices have fallen,” 


There is no such hardship to or dis- 
crimination against an owner because 
of any possible delay in the taking of 
possession by the Government for the 
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reasons already discussed. In my opin- 
ion, therefore, the decision does not 
help the petitioner. 

20. For the above reasons, I reject 
the contentions urged on behalf of the 
petitioner. The writ petition, therefore, 
fails and is dismissed and the rules 
discharged. There will be no order as 
to costs. 

Petition dismissed. 
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PRAKASH NARAIN AG. C. J. 
AND S. B. WAD, J. 


M/s. Jasjeet Films (Pvt.) Ltd. and 
another, Petitioners v. Delhi Develop- 
ment Authority, and others, Respon- 
dents. 


Civil Writ Petn. Nos. 443 of 1975; 348, 
1177 of 1973, and 1041 of 1976, D/- 21-9- 
1979. 

(A) Delhi Development Act (1957), 
Section 21 — Evidence Act (1872), Sec- 
tion 115 — Lease on rental value by 
Delhi Development Authority under 
Section 21 — Whether amounts to any 
representation by the Authority — pro- 
missory estoppel — Doctrine of. 


Promissory estoppel is an expanding 
doctrine. Doctrine of promissory estop~- 
pel can be invoked against the Govern- 
ment. The rule of equity can be used 
as a cause of action and absence of con- 
sideration is no bar for invoking the 
principle. For invoking the doctrine of 
promissory estoppel it is not necessary 
for a party claiming the relief to show 
that he had suffered any loss or detri- 
ment. It is sufficient for a petitioner to 
show that he bad altered his position 
acting on the representation of the pro- 
missor. (Case law discussed.) 

(Paras 8, 10, 13) 

Acts of Parliament cannot be treated 
as representations to citizens. Such 
enactments either create duties for the 
statutory bodies or the rights in favour 
of the citizens or both. In either case, 
the citizen has a remedy in law to force 
a statutory body to discharge the sta- 
tutory duty and/or to get a statutory 
right enacted, (Para 18) 


Further, as a matter of fact the pro- 
sivions of Sections 6, 8, 22 and 41 of the 
Delhi Development Act do not make 
any representation so as to induce the 
lessee to alter his position. The said 
provisions of the Act are merely enabl- 
ing in character and were necessary as 
the land does not belong to Delhi Deve- 
lopment Authority (D.D.A.). They do 
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not amount to representation or statu- 

tory duty in law. They do not creste 

any right in favour of the citizens. 
(Para 18) 


For the application of doctrine of 
promissory estoppel, it is necessary to 
prove that but for the inducement, the 
petitioners lessees would not have alter- 
ed their position, There must be a causal 
connection between the representation 
by one party and action taken by the 
other party to alter his position. The 
petitioners have not produced any evi- 
dence to establish such a causal link 
between the two. It is not even pleaded 
that petitioners were offered alternative 
sites with the same advantage with les- 
ser price and they rejected those offers 
in preference to the offer made by the 
D. D. A., because of the representation 
made by the D. D. A. In these circum- 
stances, it can be fairly concluded that 
the petitioners entered the transaction as 
prudent businessmen, commercially 
weighing the benefits and price in the 
deal with open eyes. They knew that 
they were running a business risk while 
entering into the transaction. (Para 23) 


It is true that for claiming the equi- 
table relief on the basis of promissory 
estoppel, it is not necessary to prove that 
a petitioner has suffered some detri- 
ment or loss. However, the petitionars 
have based their claim on the alleged 
loss suffered by them. There are no 
particulars nor any evidence furnished 
by them. Further, for succeeding in 
the petition, the petitioners must prove 
that loss has been occasioned to them due 
to the inaction or negligence on the part 
of the D. D. A. There is a vague alleza- 
tion made by the petitioners that be- 
cause the Community Centre has not been 
developed and the colonies araund the 
cinema halls are not fully inhabited, 
they are not able to attract high class 
audience. (Para 24) 


(B) Constitution of India, Art. 226 
— Enforcement of contractual rights — 
Lease on rental value under Section 21 
of Delhi Development Act — Transac- 
tion is entirely in the realm of contract 
— Liability for payment of ground rent 
arises out of contract and the lease deed 
between parties — Petitioners will have 
to file suit to enforce specific perfor- 
mance of contract or to claim damages 
by means of a Civil suit — Writ peti- 
tion is not a remedy for enforcing con- 
tractual obligations. (Para 27) 
Cases Referred: Chronological Paras 
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Nigerian Produce Marketing Co. 14 
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Landon Property Trust v. High Trees 
- House ; 14, 15 
1952 SCR 43: AIR 1951 SC 469 12 
(1951) 2 All ER 278: 1951 AC 827, Howell 

v. Falmouth Boat Construction Co. 14 
(1948) 2 All ER 767: (1949) 1 KB 227, 

Robertson v. Minister of Pensions 14 
(1905) ILR 29 Bom 580 -12 
(1901) 28 Ind App 211:ILR 28 Cal 


693 10, 12 
(1884) 9 AC 699:51 LT 475, Plimmer v. 
Wellington Corpn. 12 
(1880) ILR 5 Cal 669 8 


(1866) 1 HL 129:14 WR 925, Ramsden v. 
Dyson 10, 12 


S. B. WAD, J.:— The petitioners in 
. these petitions under Article 226 of the 
` Constitution have prayed for a manda- 
mus against the Delhi Development 
Authority (for shor? D. D. AJ. 


1. for restraining the D.D.A. from re- 
covering the ground rent for the plot 
taken on perpetual lease from the D.D.A. 
for construction of cinema houses; and 


2. to direct the D.D.A. to carry out 
and complete the development of civic 
complex around their cinema houses in 
accordance with the assurances given to 
them by the D.D. A; 


Writ Petitions Nos. 443 of 1975 and 
1041. of 1976 are filed on behalf of the 
Milan Cinema at Karampure, Delhi. 
Writ Petition No. 348 of 1973 is filed 
on behalf of Deep Cinema at Wazirpur, 
New Delhi. Writ Petition No. 1177 of 
1973, is filed on behalf of Payal Cinema, 
. Narayana, New Delhi In support of 
their claim, the petitioners have relied 
on the principle of promissory estoppel. 


2. Since most of the factual aver- 
ments and the reliefs claimed are com- 
mon to all the four writ petitions, we 
will examine in detail one writ petition, 
namely C. W. - Petition No. 442 of 1975 
as a representative petition. 


3. A plot of land measuring about 
2972.42 Sq. Mts. situate at Shopping 
Centre, Karampura was given on per- 
petual lease under e Government 
Grants Act 1895, to the petitioners for 
constructing a cinema house efter ac- 
cepting bid in an open tender. The 
tenders were invited by D. D.A. for the 
payment of annual rental/ground rent 
and not for premium. The land in ques- 
tion belongs to the Union of India but 
under Section 21 of the Delhi Develop- 
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ment Act, 1957 the D.D. A. is empower- 
ed to dispose of the land, inter alia, by 
way of lease. On l6th June 1969, the 
petitioners submitted a tender for Rupees 
2,01,600/- for annual rental of the plot. 
On 28th September, 1969, the D.D. A. 
communicated its acceptance of the 
tender and called upon the petitioners to 
complete the lease deed. The first pay- 
ment of the annual rental was duly paid 
by the petitioners and possession of the 
plot was given to them on 26th of March, 
1970. The cinema house namely Milan, 
was constructed by the petitioners and 
it started functioning from 12th of Sep- 
tember, 1970. The petitioners failed to 
make the payment of the annual rental 
for the year 1972-73 within the stipulat- 
ed time. The D.D.A, therefore, issued a 
demand notice to the petitioners. Ac- 
cording to the terms of the lease deed, 
D.D.A. can recover the arrears of an- 
nual rental as arrears of land revenue, 
After receiving the demand notices, the 
petitioners filed the writ petition on 
April 3, 1975, 


4 The petitioners submitted in the 
writ petition that the D. D, A. represent- 
ed to them that plots were ‘ideally situat- 
ed which induced them to give such a 
high bid of over Rs. 2 lacs. The peti- 
tioners contended that the representation 
of. the Ideal situation led to legitimate 
expectation that D.D.A. wanted to 
develop the area around the cinema ac- 
cording to the Master Plan with District 
Shopping Centre and the residential colo- 
nies which would enable them to attract 
cinema goers of class and quality. 
It was contended thet it was the statu- 
tory duty of the D.D.A. to carry out 
the development according to the Master 


Plan. It was further contended that 
contrary to their assurances at the 
time of filling the tenders the 


D. D. A. has failed to carry out the 
planned development around the cinema 
and the proposed District Centre. It was 
averred that in consequence of the ne- 
glect of the D. D. A, the petitioners 
were suffering loss and had fallen in ar- 
rears of the payment of. annual rental. 
The petitioners state that they made 
several representations to the D.D.A. and 
even requested the D.D.A. to convert 
the lease to an outright sale. The peti- 
tioners relied upon certain provisions 
of the Delhi Development Act and con- 
tended that there is a mutuality-of per- 
formance of the contract between the 
petitioners and the respondents. The 
petitioners performed their part but the 
respondents did not. The duties to be 
performed under the contract, it was 
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averred, are statutory duties and en- 
forceable by writ proceedings. ` 


-5. The -D.D.A. in its counter-affida- 
vit has. raised certain preliminary objec- 
tions to the maintainability of the writ 
petition. The D. D. A. contends that the 
petitioners agreed to abide by the terms 
and conditions of the tender añd per- 
petual lease after fully satisfying them- 
selves of the location of the cinema plot; . 
that after having taken advantage of the 
leasehold rights, the petitioners are 
estopped from denying their liability to 
pay the annual rent (and interest). sti- 
pulated by the terms and conditions of 
the tender and lease. It is further con- 
tended that the petitioners, in effect, are 
trying to enforce the contractual obliga- 
tions and that they cannot do so through 
a remedy of writ under Article 226 of 
the Constitution. It is then contended 
that the petition involves disputed and 
complicated questions of facts for which 
a detailed investigation and evidence 
would be necessary. It is. submitted 
that this is not within the scope 
of the proceedings under Article 226 
of the Constitution and the peti- 
tion was liable to be dismissed. On 
merits, the D. D. A. has denied that any 
assurances, as alleged by the petitioner 
were ever given by the respondents, or 
their officer, It is further averred that 
all the essential developments. such as 
S. W. Drains Sewerage, roads, parks, 
water supply and electricity was com- 
pleted in 1969, i.e. before the tenders for 
the plot were invited. It is denied that - 
the D. D. A. was not developing the area 
according to the Master Plan. The ans- 
wering - respondent denies that the 
cinema is suffering any loss and/or the 
answering respondent is responsible for 
the alleged loss. The D. D. A. has deni- 
ed that there was any negligence on their 
part in developing the area as alleged. 
It has also denied the allegation that the 
surroundings of the cinema house were 
slums or that there were unhygienic 
conditions. The D. D. A. further as- 
serts that there is no statutory obligation 
on the D. D. A. towards the petitioner 
and that they had discharged all theis 
contractual obligations. Ht is firmly 
submitted that the petitioners are liable 
to pay the annual rental (and the in- 
terest) according to the contract and 
lease deed. = 


6. In his oral submission the learned 
counsel for the petitioner, Shri P. N. 
Lekhi, contends that petitioner’s case- is 
fully covered by the decision of the 
Supreme Court in Motilal Padampat 
Sugar Mills Co. v. State of U.P. AIR 1979 


‘the plot. 
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SC 621. Mr. Lekhi submits that acting 
on the D. D. A.s representation. that by 
the time the construction of the cinema 
house is completed, the entire market 
complex in phase 1 of the Master Plan 
will be completed by the D. D. A., the 
petitioner undertook the commitment of 
paying Rs. 2 lakhs as ground rent for 
The counsel submits that the 
said representation and assurance can be 
directly traced te the provisions of 
of D. D. A. Act. He further submits 
that such a representation is clearly ira- 
plied in the auction notice issued by the. 
D.D.A. The counsel further submits that 
the equity is in his favour and not the 
D.D.A. and the court should, therefore, 
render all assistance to the petitioner, The. 
learned counsel also contends that agree- 
ing to pay Rs. 2 lacs annually and con- 
structing a cinema house with large in- 
vestment, are serious steps in the altera- 
tion of the original position of the peti- 
tioner arising out of the representation 
of the D. D. A. As regards the prelimin- 
ary objection of the D. D. A. Shri Lekhi 
submits that the D. D. A.s obligation in 
the bargain is a statutory and an equi- 
table obligation and not a contractual 
obligation and hence this court can issue 
mandamus giving appropriate direction to 
the D.D.A. As for the reliefs that this 
court can grant, Shri Lekhi submits that 
the court should restrain the D.D.A. from 
recovering the ground rent till all the 
promised development is completed by 
the D. D. A. He further submits that 
mandamus be issued to the D. D. A. di- 
recting the D. D. A. to complete that part 
of the development which the D. D. A. 
in its counter-affidavit admits has not 
been completed. - 

7. In order to decide whether and 
what relief can be granted to the peti- 
tioner, some important questions should 
be decided. They are: ne 

1. Whether as a matter of fact, there 
is any representation made by the 
D. D. A. which can be enforced in a court 
of law; : 

2. Assuming that there is a repre- 
sentation by the D. D. A. whether the 
representation is derived from the ecn- 
tract between the parties or is de hors 
to the contract; 

3. Assuming that the representation 
does not have its origin purely in the 
contract, whether the alleged representa- 
tion creates a public duty ard/or an 
equitable right in the petitioner; 

4. Whether the equities are in favour 
of the petitioner; 

5. Assuming that the petitioner is 
entitled to a mandamus, in what form 
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can the mandamus be given considering 
the facts: 


(i) that the petitioner does not want 
to avoid the entire contract but 
merely wants that the ground 
rent should not be charged; 

Gi) development of vast areas under 
a Master Plan requires enormous 
resources and time on which the 
D. D. A. cannot have effective 
control; 


8. Promissory Estoppel is an expand- 
ing doctrine. The development of this 
branch of law in India is sui generis. Let 
us now take a brief re’sume’. It has a 
long history of over hundred years. In 


Ganges Manufacturing Company v. 
Souruj Mull (1880) ILR 5 Cal 669, the 
doctrine of estoppel by representation 


was first applied by the Calcutta High 
Court in the area of private law. M/s. 
Cohen & Bros. had contracted with the 
defendants to buy 1,80,000 gunny bags 
for cash on delivery. Subsequently the 
plaintiffs agreed with M/s. Cohen to 
advance Rs. 15,000/- against 87,500 bags. 
The defendants gave delivery orders to 
M/s. Cohen, although the goods remain- 
ed unpaid for. M/s. Cohen then endorsed 
certain of the delivery orders over to 
the plaintiffs. On these orders the agents 
of the defendants at request of M/s. 
Cohen wrote the following words: 


“the bearer of this will personally 
take delivery of each lot as required”. 


The plaintiffs took delivery of 50,000 
bags but defendants refused to deliver 
to him the remainder on the ground 
that M/s. Cohen had not paid him ac- 
cording to the terms of the contract. On 
these facts, the trial court decreed the 


suit. On appeal by the defendants, the 
Ganges Manufacturing Co., the High 
Court held “that by their conduct, the 


defendants induced the plaintiffs to ad- 
vance Rs. 15,000/- to M/s. Cohen and it 
“was not open to the defendants to re- 
pudiate the transfer. The Court observ- 
ed, “Estoppels in the sense in which that 
term is used in English legal phraseology 
are matters of infinite variety, and are 
by no means confined to subjects which 
are dealt with in Chapter VIII of the 
Evidence Act. A man may be estopped 
not only from giving particular evidence, 
but from doing acts, or relying upon any 
particular arguments or contentions 
which the rules of equity and good con- 
science prevent him from using as 
against his opponents”. 


9. This case is an important land- 
mark in the development of doctrine of 
estoppel by representation in India. 
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Three principles were established by 
this case: (1) that equity by way of re- 
presentation is a separate variety from 
one which is incorporated in Sections 115 
and 117 of the Evidence Act and that 
court has always a power to invoke this 
principle in equity and good conscience, 
to prevent a defendant from resiling 
from his promise; (2) that a promise or 
repersentation can furnish a cause of 
action and is not merely a defence; (3) 
it is not necessary that for the applica- 
tion of this rule of equity consideration 
shouid pass between the promissor and 
the promisee. i 


_10. Twenty years thereafter the prin- 
ciple was made applicable to a promise/ 
representation made by Government in 
Ahmad Yar Khan v, Secy. of State for 
India ( (1901) 28 Ind App 211). In that 
case the predecessor of plaintif Ahmed 
Yar Khan, privately constructed what 
is known as ‘Hajiwah Canal’ on Sutlej 
River spending more than Rs. 9 lacs. 
The canal was to pass through private 
lands and government lands. Govern- 
ment permitted the canal to pass 
through the government lands on satisfy- 
ing itsel that considerable area of land 
would be rendered fit for cultivation in ` 
the District of Multan and that there 
was every hope of increase in the gov- 
ernment revenue. Thereafter a large 
tract of land including the lands under 
the canal were given by way of inam ta 
the predecessors of the plaintiff in re- 
cognition of their loyalty and good ser- 
vice to the government and particularly 
for digging the Hajiwah canal. One of 
the terms in the grant was that the 
Government could take over the manage- 
ment of the canal for a temporary period 
for better management in the interest 
of public. Thereafter the government 
passed an order permanently taking 
over the management of the canal and 
seriously contesting the proprietary right 
of the plaintiff to the canal land. The 
plaintiff failed in the Court of Divisional 
Judge of Lahore and the Chief Courts 
at Lahore. The Privy Council allowed 
the appeal and decreed the suit. The 
Privy Council held that the government 
must have intended the Khans to un- 
derstand and in fact, must have led them 
to accept that all government land re- 
quired for the -canal would be made 
over to them in proprietary right. The 
Privy Council applied the rule enunciat- 
ed in Ramsden v. Dyson, Law Reports 
(1866) 1 HL 129. Thus it was established] 
by this case that doctrine of promissory 
estoppel can be invoked against the 


government. The case also illustrates 
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that the rule of equity can be used as 
a cause of action and absence of con- 
sideration is no bar for invoking the 
principle. . 

11, The importance of these two 
cases is that the questions such as whe- 
ther a prior legal relationship is neces- 
sary between the parties, or whether ex- 
istence of the consideration is necessary, 
as a prior condition, or whether the 
principle can serve as a cause of action, 
or whether the doctrine can be invoked 
against the State or not, were resolved 
by the Indian Courts at the beginning of 
the 20th century itself. These questions 
are still debated in England and the 
U.S. A 


12, In the Municipal Corporation of 
Bombay v. Secretary of State (1905) ILR 
29 Bom 580, the Municipal Corporation of 
Bombay surrendered its own lands in 
favour of the Government, in considera- 
tion of a lease of Government lands 
created in favour of the Municipal Cor- 
poration, on the nominal rent of one pie 
per square yard annually. After taking 
possession of the lands the Corporation 
at considerable expense constructed 
stables, workshop and chawls. The 
Secretary of State for India in Council 
filed a suit against the Corporation 
claiming arrears of rent @ Rs. 12, 000/- 
per annum and for a declaration that 
the lease be determined. Against the 
decree passed by the trial Court, the 
Corporation appealed to the High Court. 
The High Court set aside the decree, 
upheld the leasehold rights of the Cor- 
poration and directed that a reasonable 
rent be fixed in accordance with agree- 
ment between the parties. Applying this 
rule of equity, the Court held the Munici- 
pality, having under an expectation creat- 
ed and encouraged by the Government 
that a certain interest would be granted, 
taken possession of the land with the 
consent of Government, and upon the 
faith of such promise or expectation and 
with the knowledge of and without ob- 
jection by Government, laid out money 
upon the land, had an equitable right to 
have such expectation realised. The 
Court further held that the Crown 
comes within the range of this equity 
and relied upon Plimmer v. The Mayor 
and Corpn. of Wellington ( (1884) 9 AC 
699 and Ahmed Yarn Khan v. Secy. of 
State of India in Council. The Court also 
pointed out that such equity differed 
essentially from the doctrine embodied 
in Section 115 of the Evidence Act, which 
is not a rule of equity, but is a rule of 
evidence formulated and applied in the 
court of law. This case, further reiterat- 
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ed the principle that promissory estop- 
pel binds the Crown (the State) as that 
of a private citizen. 

Collector of Bombay v. Municipal 
Corporation of the City of Bombay, 1952 
SCR 43, is a decision akin to the earher 
one. However, this is the first decision 
of the Supreme Court in this field, 
Chandra Sekhara Aiyar J., in his judg- 
ment observed, “whether it is the equity 
recognised in Ramsden case, or it ig 
some other form of equity, is not of 
much importance. Courts must do jus- 
tice by promotion of honesty ard good 
faith as far as it lies in their power. 
These observations added precision and 
clarity to the doctrine. 

13. The decisions of the Supreme 
Court in the Union of India v. Anglo- 
Afghan Agencies ete. AIR 1968 SC 718; 
Ulhas Nagar Municipal Council case 
(1970) 3 SCR 854 and M. P. Sugar Mills 
ease, AIR 1979 SC 621, go further than 
the earlier decisions in one respect. The 
petitioners in these cases had asked for 
a mandamus against the Government to 
enforce certain monetary benefits, pro- 
mised by the Government. In Anglo- 
Afghan case import benefits in tha 
scheme of export promotion were claim- 
ed by the petitioner. In Ulhas Nagar 
and M. P. Sugar Mills case certain tax 
exemptions were sought to be enforced 
against the Government. What was claim- 
ed was a benefit and not the reimburse- 
ment of loss as in eariler equity cases, 
The Supreme Court did not insisi on the 
proof of the detriment to the petitioners, 
The Supreme Court through these deci- 
sions granted relief to the petitioners 
and, thereby established the principle 
that for invoking the doctrine of pro- 
missory estoppel it was not necessary 
for a party claiming the relief to show 
that he had suffered any loss or detri- 
ment. It is sufficient, the Court, held, 
for a petitioner to show that he had 
altered his position acting on the repre- 
sentation of the promissor, 


14. At this stage a brief sketch of 
comparative development of this branch 
of law in India and England would not 
be out of place. ' 

It is generally made out that Lord 
Denning’s judgment in High Trees House 
case ((1956) 1 All ER 256), is the first 
authoritative enunciation of the doctrine 
of promissory estoppel. But England is 
still to evolve a comprehensive and 
cohesive doctrine and several questions 
are still to be resolved through decistons 
of Higher Courts. Lord Hailsham L.C. 
in Woodhouse A. G. Israel Cocoa 
S. A. v. Migerian Produce Marketing Co. 
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Ltd. (1972) 2 All ER 271 at p. 282 (HL} 
voiced this feeling when he observed: 
“The time may soon be when the whole 
sequence of cases based on promissory 
estoppel since the war beginning with 
Central London Property Trust Lid. v. 
High Trees Ltd. may need to be review- 
ed and reduced to a coherent body of 
doctrine by the Courts. I do not mean 
to say that any one is to be regarded 
with suspicion. But, as is common with 
an expanding doctrine they do raise pro- 
blems of coherent exposition which have 
never been systematically explored”, 
The questions that still need judicial 
recognition are whether existence of 
prior legal relationship (by way of con- 
tract or otherwise) is necessary or not 
and whether doctrine provides a new 
cause of action or not. This is illustrated 
by the recent statement of the doctrine 
in the 4th edition (1976) of the Halsbury’s 
Laws of England, At p. 1017 the learned 
Editors state “when one party has by 
his words or conduct made to the other 
& clear and unequivocal promise or as- 
surance which intended to affect relation 
between them and to be acted on ac- 
cordingly then once the other party has 
taken him at his word and acted on it 
the one who gave the promise or assu- 
rance cannot afterwards be allowed te 


revert to their previous legal relations 
as if no such promise or assurance had 
been made by him but he must accept 
their legal relations subject to the quali- 
fication which he himself has so intro- 
duced. 
x xX X x 

The doctrine cannot create any new 
cause of action where none existed...” 
Whether a promise without considera- 
tion would create legal liability and whe- 
ther a promisee must prove detriment 
before claiming relief under this do- 
ctrine, are also questions still hotly de- 
bated in England. In the area of 
Crown liability (on the basis of doctrine) 
there is no direct decision of House of 
Lords. Spencer Bower and Turner in the 


Law relating to ESTOPPEL by Repre- 


sentation (Third ‘Edition, 1977, at page 


121) point out that the authorities in 
support of Crown liability are cases of 
‘acquiescence’ and not promissory estop- 
pel. 
struction Co. (1951) 2 All ER 278 the 
House of Lords did not in so many .words 
approve. Lord Denning’s dicta in Ro- 
bertson v. Minister of Pensions (1948) 2 
All ER 765 that representation made by 
one department of Government binds 
another, pointing . out that the depart- 











Jasjeet Films (P.) Ltd. v. Delhi Development : Authority 


In Howell v. Falmouth Boat Con- 
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ment making the representation in that 
case had no statutory authority to do so. 

15. The reasons for the quicker 
development of the doctrine (particular- 
ly in the field of the State liability) 
in India are not difficult to seek. Liabi- 
lity of Crown in law was first recognised 


‘in England by Crown Proceedings Act, 


1947, In India this liability was re- 
cognised a hundred years earlier. Sec- 
tion 65 of the Government of India Act, 
1858 states, “The Secretary of State in 
Council shall and may sue and be sued 
as well as in India as in England by the 
mame of the Secretary of State in Coun- 
cil as a Body Corporate; and all persons 
and bodies Politic shall and may have 
and take the same suits, remedies and 
proceedings, legal and equitable, against 
the Secretary of State in Council of 
Endia as they could have done against 
the said company ...........s:0- 

Secondly the doctrine of consideration 
is so firmly entrenched in common law 
and judicial thinking in England, that 
even after fusion of common law and 
equity (brought about by Supreme Court 
Judicature Act, 1873 and 1925) the English 
Courts resist any attempt at diluting 
requirement of consideration. In India, 
principles of equity are incorporated in 
our codified law from the beginning, 
with liberty to courts to draw on their 
sense of justice, equity and good con- 
science where codified law does not 
make any express provision. Thus law 
and equity were always running in the 
same stream in India, Denning J. ob- 
served in High Trees case (regarding the 
cases from which he had drawn support) 
the cases are a natural result of the 
fusion of law and equity” In contrast, 
even British Judges (who sat in Indian 
High Courts) freed themselves of, the 
shackles of British Judical tradition and 
showed judicial independence in the 
evolution of this branch of law. 


16. We feel it is unnecessary to travel 
abroad in search of the principle, since 
our. courts have authoritatively resolv- 
ed many of the vexed questions long 
before England faced them. ‘High Trees’ 
also not appear to be so high at all on 
the background of mature and indepen- 
dent development of the doctrine in 
India. To look to High Trees for solu- 
tion is like importing H.M.T. Watch from 
England with English marking or to go 
to England to see Indian peacock in 
London Zoo. This attitude is injurious 


to the development of Indian jurispru- 
dence. 
17. Applying fhe principle of pro- 


missory estoppel, the first question that 
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falls for determination is whether the 
D. D. A. had made any representation 
as alleged by the petitioners and if, so, 
what is the nature of such a representa- 
tion.. The petitioner alleges that the re- 
presentation had been made through the 
D. D. A. Act. Reliance is placed on sec- 
tions 6, 8, 22 and 41 of the Act. Section 22 
authorises the Central Government to 
place at the disposal of the D.D.A, all 
or any of the developed lands and un- 
developed lands in Delhi vested in the 
Union of India for purposes of develop- 
ment, in accordance with the. provisions 
of Act. Section 6 permits the D. D. A. 
to secure development of Delhi accord- 
ing to plan and for that purpose to dis- 
pose of the land. The mode of such dis- 
posal is laid down by Section 8 of the 
Act. This Section states that land 
should be disposed of by auction 
and the premium should be determined 
by the highest bid, except in certain 
eases. Section 2-D of the Act defines 
“What is development” and Section 2-A 
defines as to what is meant by providing 
“amenity”. “Development” means carry- 
ing out building, engineering, mining or 
other operations. The ‘amenities’ en- 
visaged by Section 2-A are roads, water 
supply, street light, drainage sewerage, 
public works and such other. convenie- 
nces as the Central Government may by 
notification in the official gazette specify 
to be an amenity for purposes of the 
Act. Relying on these provisions the 
Seiad contends that a representa- 

on had been made toe him that the 
development would be carried out by 
D. D. A. according to the ‘Master Plan’ 
including the District Centre simulta- 
peously the construction of the cinema 
house. The petitioner has also described 
the said alleged representation as 8 
statutory duty of the D. D. A. 


18, The contention has no merit as 
jð is based on misconception regarding 
true nature of enactment. Acts of Par- 
Hament cannot be treated as representa- 
tions to citizens. Such enactments either 


‘lereate duties for the statutory bodies or . 


the rights in favour of the citizens or 
both. In either case, “the citizen has a 
remedy in law to force a statutory body 
to discharge the statutory duty and/or 
to get a statutory right enacted. Fur- 
ther, as a matter of fact the said provi- 
sions of the Act do not make any. re 
presentation so as to induce the peti- 
fioner to alter his. position. The said 
provisions of the Act are merely enabl- 
ing in character. and were necessary as 
the land does not belong to D, D. A 
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They do not amount to representation or 
statutory duty in law. They do not 
create any right in favour of the citizens. 


19. The petitioners next contend 
that the Government. of India through 
its letter dated 2-5-1961 (Annexure P-40) 
has made the representation in the form 
of instructions to the Chief Com- 
missioner, Delhi, Paragraph 8 of the said 


‘letter is pressed in service. Paragraph 8 


only reiterates Section 8 of the Act as 
it states, “As a general policy disposal 
of developed land should be made by 
auction and: the premium should be 
determined by the highest bid, except 
in some cases.” We do not find any re- 
presentation in the said instructions of 
the Central Government creating a cause 
of action or providing a defence to the 
petitioners, so as to avoid payment of 
ground rent by the petitioners. The sub- 
mission, therefore, fails. 


20, The petitioner strongly submits 
that the tender/auction notice, in the 
terms and conditions of auction (which 
have now become the terms and con- 
ditions of the contract between the par- 
ties and a lease deed) give a definite as- 
surance inducing the petitioners to act 
upon the said representation. The tender 
notice states “sealed tenders are invited 
for an ideally situated cinema site mea- 
suring about 2972.41 Sq. Metres af 
Karampura District Shopping Centre 
behind Moti Nagar Police Station at Na- 
jafgarh Road, by 16th June 1969 up to 
1 P.M.” Para $~A of the terms and con- 
ditions of auction reads: l 


“The cinema plot which measures 
2972.41 Sq. metres (32,000 sq. ft.) is 
located on the junction of two 60’ (18.28 
metres) wide roads and is in one of the 
fwo portions of this community centre. 
The other portion of the community 
centre is in the adjoining plot, which is 
being developed by the Municipal Cor- 
poration of Delhi. This plot is bounded 
in the north east by 60’ (18.28 metres) 
road .in the south east by another 60° 
(18.28 metres) road which goes into the 
colony, towards south west by 80' 36’ 
(10.97 metres) wide road”, The peti- 
tioners contend that the D. D. A. rə- 
presented to them that the community 
Centre will be completed simultaneously 
with its own cinema house, that the 
colony near the community centre would 
also be developed and inhabited by 
people at the time the cinema house is 
complete. The construction of the 
roads mentioned would also be com- 
pleted simultaneously. The petitioners 
urge that this was, what was meant by 
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the words ‘Ideally situated’ occurring in 
the tender notice. The petitioner alsa 
contends that oral assurance was given 
to the petitioners by the D. D. A. offi- 
cials at the time of the auction, that all 
these developments would be carried on 
simultaneously, with the construction of 
the cinema house by the petitioners. 


21. The D. D. A. in its counter-affi- 
davit has strongly denied the allegation 
of the oral assurances. The D. D. A. 
has also denied that there was any pro- 
mise of the simultaneous development of 
the community centre or colonies or the 
roads, as contended by the petitioners, 
The D. D. A. asserts that all the develop- 
ment within the meaning of Section 2-D 
was carried out by the D. D. A. before 
the plot in question was put to auction. 


22, There are several infirmities in 
this contention of the petitioners. First- 
ly, we do not find that clause 9-A of the 
tender notice, contains any specific un- 
dertaking or. representation by the 
D. D. A. that the developments mention- 
ed in that part would be carried out 
within any time limit, much less simul- 
taneous with the completion of the cine- 
ma house. The very title of para 9-A 
“Location” would make it clear that the 
only purpose of Para 9-A is to give de- 
finite idea to the prospective bidders as 
to the place where the plot in question 
was situated and in what surroundings. 
The petitioners have not furnished any 
evidénce to show as to what part of the 
development mentioned in para 9-A was 
not completed by the D. D. A., assum- 
ing that the said development is to be 
carried out within a reasonable time. 
The various complaints made by the 
petitioners from time to time relate to 
the removal of the unauthorised con- 
structions of jhuggies-jhonpries and 
pavements shops, providing latrine 
blocks, construction of boundary walls- 
etc. Obviously the D. D. A. had noth- 
ing. to do with the said unauthorised 
constructions or cattle nuisance nor was 
any promise or representation made by 
the D. D. A. to prevent the said acts of 
nuisance. We further hold that even 
cumulatively, the D. D. A. Act, the 
Home Ministry instructions, the tender 
notice and the terms and the conditions 
of tender supplied with the tender notice 
do not make any promise or representa- 
tion to the petitioners, creating in them 
a right in equity to force the D. D. A. 
to fulfil alleged promises. 


23. Even assuming that there is a 
representation made by the D. D. A. to 
the petitioners, what is the nature of 
this representation? Looking to the pra- 
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yer of the petitioners in a writ peti- 
tion can it be said that there is any re- 
presentation made by the D. D. A. that 
till the time the alleged developments 
are carried out, the petitioners would not 
be liable to pay the ground rent? The 
liability to pay ground rent arises out of 
the clear terms of the contract between 
the parties and particularly out of the 
lease deed. Under the contract and the 
lease deed, the lability to pay ground 
rent, commences from the date of giv- 
ing. possession of the plot in question to 
the ‘petitioners. The liability does not 
accrue from the date of the completion 
of the cinema house or from the com- 
pletion of alleged developments. Indeed, 
the petitioners had paid the ground rent 
for the first year according to the instal- 
ments fixed by the contract even before 
the commencement of the construction 
of the cinema house, There is no nexus 
alleged or established by the petitioners 
between the alleged representation of 
the development of the areas and liabi- 
lity to pay the ground rent. It is in- 
teresting to note that the petitioners do 
not want to surrender the plot or claim 
rescission of contract but merely want 
to avoid payment of ground rent. 


For the application of doctrine of pro- 
missory estoppel, it is necessary to prove 
that but for the inducement, the peti- 
tioners would not have altered their 
position. There must be a causal con- 
nection between the representation by 
one party and action taken by the other 
party to alter his position. The peti- 
tioners have not produced any evidence 
to establish such a causal link between 
the two. It is not even pleaded that peti- 
tioners were offered alternative sites 
with the same advantage with lesser 
price and they rejected those offers in 
preference to the offer made by the 
D. D. A. because of the representation 
made by the D. D. A. In these circums- 
tances, it can be fairly concluded that 
the petitioners entered the transaction 
as prudent businessmen, commercially 
weighing the benefits and price in thej- 
deal with open eyes. They knew that 
they were running a business risk while 
entering into the transaction, 


24. It is true that for claiming the 
equitable relief on the basis of promis- 
sory estoppel,- it is not necessary to 


_prove that a petitioner has suffered some 


detriment or loss. However, the peti- 
tioners have based their claim on the 
alleged loss suffered by them. There are 
no particulars nor any evidence furnish- 
ed by them. Indeed, if they were suffer- 
ing heavy loss as alleged by them, they 
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would not have resisted the attachment 
of the ‘gate money enforced by the 
D.D. A. by way of coercive process. 
Further, for succeeding in the petition, 
the petitioners must prove that loss has 
been occasioned to them due to the in- 
action or negligence on the part of the 
D. D. A. There is a vague allegation 
made by the petitioners that because the 
Community Centre has not been de- 
veloped and the colonies around the ci- 
nema halls are not fully inhabited, they 
are not able to attract high class au- 
dience, In one of the connected petitions 
it is contended that as the highway is 
not completed, the petitioners are de- 
prived of the prospective spectators 
coming from the civic localities which 
would be connected by the said highway. 
These averments are too vague and equi- 
vocal, for taking note of order to fix legal 
liability on the D. D. A. 


25. Even assuming that the peti- 
tioners have some claim against the 
D. D. A. are they entitled to press in 
service any equitable remedy? Since 
promissory estoppel is an equitable re- 
medy, the petitioners must prove that 
equity is in their favour. He who seeks 
equity must also do equity. 


26. What is the conduct of the peti- 
tioners in the present dispute? The 
petitioners completed the construction 
of the cinema house in August 1970 and 
are exhibiting films since that time. 
After paying the first year’s ground rent, 
they have failed to pay any ground rent. 
The annual ground rent is a little over 
Rs. 2 lacs, At the time the petition was 
filed, the petitioners were in the arrears 
of about Rs. 8 Lacs. The petitioners by 
exhibiting films have been earning good 
deal of profit ever since 1970. As stated 
earlier, the petitioners do not want to 
surrender the plot to the D. D. A. but 
merely want to avoid the payment of 
the ground rent, Indeed, at one stage, 
the petitioners had suggested the 
D. D. A. to make an outright sale of the 
plot in question, in their favour. The 
conduct of the petitioners shows that 
they want to take full benefit of the 
bargain by retaining the plot, but merely 
want to avoid the payment of the ground 
rent. The D. D. A. on the other hand 
thas spent huge monies on the admitted 
development of the area, but at the 
same time is denied the rent’ of Rs. 2 
lacs for the last so many years. The 
D. D. A. is a public authority, which 
needs resources for undertaking plan- 
ned development of Delhi. We do not 


find that the petitioners have come with 
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clean hands to invoke the doctrine of 
promissory estoppel against the D.D.A. 

27, Even assuming that the peti- 
tioners have an enforceable equitable 
claim against the D. D. A, can they in 
law, seek extraordinary remedy of man- 
damus in this court? We have shown 
earlier that the D. D. A. Act and 
the Home Ministry Instructions do not 
amount to any representation in law, The 
liability for the payment of the ground 
rent arises out of the contract and the 
lease deed between the parties. This 
liability is created by express agreement 
in writing between the D. D, A. and the 
petitioners. The entire transaction is in 
the realm of contract or private law and 
not in the realm of public law af all, The 
doctrine of promissory estoppel as stated 
in the M. P. Sugar Mills case is limited 
to public law areas, It appears that the 
allegations regarding the representation 
through the D. D. A. Act and the Home 
Ministry Instructions are being pressed 
with a view to bring the case within the 
ratio of M. P. Sugar Mills case. We are 
of the view that the petitioners camot 
derive any support for their claim from 
the said decision of the Supreme Court. 
Since the transaction is entirely in the 
realm of contract the petitioners will 
have to file a suit to enforce the specific 
performance of the contract or to claim 
damages, by means of a civil suit. Writ 
petition is not a remedy for enforcing 
contractual obligations. The petition 
fails on this ground alone, 


28. The second relief claimed by the 
petitioners is of mandamus praying this 
court to direct the respondents to deve- 
lop the plot in accordance with the plan 
and the instructions issued by the Cent- 
ral Government and assurances held out 
to the petitioners by the respondents. 
The said prayer is not specific and is 
devoid of any details. Assuming that it 
is an independent prayer unconnected 
with ground rent the petitioners have 
failed to prove that any specific un- 
ambiguous and unequivocal representa- 
tion was made by the D. D. A, in this 
regard. Indeed, the D. D. A. has strong- 
ly asserted that all development in ac- 
cordance with Section 2-A of. the Act, 
(such as construction of roads, drainage, 
sewerage, street lighting etc.) was com- 
pleted by them before the plot in gues- 
tion was put to auction. In these cir- 
cumstances, the petitioners cannot claim 
the second relief nor can a mandamus 
be issued on such vague allegations as 
made in the petition. 


29. The counsel for the petitiorers, 
Mr. P. N. Lekhi has lastly urged, with 
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a certain amount of passion, that it is 
the duty of this Court in its equita- 
ble jurisdiction, to make government 
(D. D. A.) behave and respec? its moral 
commitments. No doubt, the source of 
equity jurisdiction in this area is in 
honesty and good faith of public bodies 
and we are keenly aware of the powers 
-and obligations of court. ‘Promissory 
estoppel’ holds a great promise for fu- 
ture, It is a very potent weapon. But 
precisely for this reason we should heed 
the signal: Caution. We must adjust 
equitable remedies according to the cir- 
cumstances and genuine public interest. 


30. There are promises and promises. 
Some are so general that it would be im- 
possible to enforce them with any speci- 
fic direction. Development of a city 
according to master plan or consiruction 
of a highway fall in this category. 
There are some promises or assurances 
which do not directly serve any public 
interest but serve some personal or party 
ends. Promises of financial — benefits, 
appointments guaranteed and contract 
given on the eve of or with an eye on 
elections fall in the second category. 
Promises of this nature raise serious 
questions of public morality and ethi- 
cal standards of the leaders of public 
affairs. If we keep the door wide open 
it might defeat salient concept of equity 
adding unjustified burden on the public 
exchequer and honest tax payer. ‘Promis- 
sory estoppel’ cannot be used by us as 
young George Washington’s axe. 


The petitions fail. The Rule is dis- 
charged. No. costs. 
: Petition dismissed. 
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Where a Railway line crosses a high- 
way or public path reasonable precau- 
tions must be taken to reduce the dan- 
ger to the public to a minimum, the 
nature of the precaution depending on 
the circumstances. It is the practice of 
Railway authorities to keep the gates 
at level-crossings closed whenever the 
approach of a train makes it dangerous 
for the public to cross the line; and 
any neglect of this customary precau- 
tion is evidence of negligence which 
may render the authority liable to any 
person who is hit or hurt, (Para 13) 


When the gate of level-crossing is 
open it is an express invitation to 
passersby. It tantamounts to a repre- 


sentation that it is safe for him to 
cross. He is not bound to look so care- 
fully to see as he would be if there 
had been no such invitation. The pas- 
serby, whether he is a highway pede- 
strian, a motorist or a truck driver, is 
entitled to assume in the absence of 
warning that conditions are usual. The 
open gates amount to an invitation that 
the plaintiff can safely pass and if he 
is injured he is entitled to recover. 
(1894) 7 HL 12, Rel. on; (1967) 1 AC 
169 and Clerk and Lindsell on Toris 
14th Edition, Ref. to. (Para 14) 


Apart from the common law duty to 
prevent danger at these crossings theré 
is also the statutory obligation. Statu- 
tory Regulation S. R. 229/3(b) which 
has the force of law, casts an obliga- 
tion on the Railway to close securely 
the gates at the level~crossing for the 
passage of trains or other Railway 
operations, A breach of this statutory 
duty and not the act of inadvertence or 
the dominant or 
effective cause of the injury. 1940 AC 
152 (160), Ref. to. 


Held in the facts and circumstances 
of this case the failure of the gate- 
the level-crossing to close 
the gates when a goods train was fast 
approaching amounted to negligence 
and dereliction of duty on the part of 
Railway servants which resulted in col- 
Hision of the train with the plaintiffs 
truck and therefore the plaintiff was 
entitled to a decree for the damages 
claimed against the defendant Railway 
Company and the Railway could not 
plead contributory negligence of the 
plaintiff in defence. AIR 1975 Punj 259 
and AIR 1973 Pat 129 and (1966) 2 
Delhi LT 586, Rel. on. (Paras 22. 24) 


(B) Torts — Negligence — Action for 
— Contributory negligence of plaintiff 
can be raised by 
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defendant under general issue of neglig- 
encé, (Civil P. C. (1908), O. 14, R. 2). 

In actions of negligence, the contri- 
butory negligence of the plaintiff is 
capable of being raised under the gene- 
ral issue of negligence. It is not - possi- 
ble to separate the two issues, contri- 
butory negligence of the plaintiff and 
the causa causans of accidents consist- 
ing in .the negligence of the defendant. 
They seem in most cases to be- inextri- 
cably bound together. (1916) 1 AC 
919, Ref. to. (Para 26) 

(C) Torts — Contributory negligence 
— Burden of proof — Discharge © 
onus. (Evidence Act (1872), Ss. 101 to 
104). 

The burden of proving contributory 
negligence is on the defendant. It, does 
not rest on the shoulders of the plain- 
tiff. Im .order to discharge the burden 
of proof it is not necessary -for the 
defendant to give evidence about such 
matters, because contributory neglig- 
ence can be inferred from the evidence 
adduced on the plaintiffs behalf or from 
the primary facts so found by the 
Court on a balance of probabilities. In 
the present case the defendant raised 
allegations of contributory negligence. 
The general issue of negligence would 
embrace this aspect of the inquiry. 
Wakelin v. London & South Eastern 
Railway, (1896) 1 QB 189 (194), Ref. 

(Para 27) 
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JUDGMENT: — This is one of those 
eases which from time to time raise 
the question of the responsibility of 
Railway authorities for accidents at 
level-crossings. 


2. On Sept, 23, 1961 a about 1-30 
am. in the night a driver of the plain- 
tiff company was driving a mercedes 
motor truck. That night he and his 
friend had been to a circus show at 
They were returning to Delhi 
in their respective trucks. They were 
proceeding on the main Meerut-Delthi 
Road. It is a busy road with much 
vehicular traffic. On this road between 
Meerut City and Kharkhoda Railway 
Station there is a manned public level- 
crossing, This level-crossing has -iron 
gates on both side of the road. There 
is a cabin and lodging for the gateman. 
The practice of the Railway was to 
close the gates when -a train was cros- 
sing. A red light signal was also pro- 
vided to warn the approaching public 
and vehicles to wait till the train had 
passed, 


3. When the plaintiffs driver reach- 
ed the Railway crossing he found the 
gates open. There was no danger signal 
to warn the public of the danger of any 
approaching train, In fact the friend’s 
truck which was ahead of the plain- 
tiffs truck had safely crossed the line. 
He was fortunate. But when tke plein- 
tiffs driver entered the gate he sudden- 


, 


ly found a goods train running at full - 


speed from Hapur side towards Meerut 
City in front of his truck. With all his 
presence of mind the driver could not 
avert a collision. The truck dashed 


‘against the wagon next to the engine 


of the train. As a result of the colli- 
sion the truck was damaged. Its front 
portion including the engine was com- 
pletely smashed resulting in heavy loss 
to the plaintiff. 


4 On Nov. 22, 1963, the plaintiff 
company brought a suit to recover 
Rs. 14,000/- which they had to spend 
on the repairs of the vehicle. This was 
their claim for damages, 


5. The defendant Northern Railway 
denied their liability. Though they ad- 
mitted that thé gates were open and 
that the driver of the truck struck the 
wagon next to the engine of the train, 
they pleaded that the “accident was 
not due to the negligence of the Nor- 
thern Railway Administration or its 
servants but it was due to the careless- 
mess and negligence of the driver of the 
plaintiff.” It was said that it was a 
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moonlit night, that the driver could 
- easily see the Railway track and hear 
the whistle of the engine, It was main- 
tained that the Railway had taken 
reasonable and proper steps for the 
protection of the public and that the 
accident was the result of the fool- 
hardiness of the plaintiffs driver. In 
substance the Railway pleaded: ‘True 
we invited the driver to cross the line 
by reason of the gate being unlocked, 
but we did not invite him to leave his 
common sense behind. He could have 
averted the danger.” 


6. The plaintiff examined a number 
of witnesses. On behalf of the Railway 
the President of the Accident Inquiry 
Committee, the fireman, driver and 
guard were called in evidence. The 
Judge inspected the scene of the acci- 
dent in 1966. After hearing evidence 
and arguments he gave his decision. 
He dismissed the suit. He held that the 
plaintiff's driver was guilty of contri- 
butory negligence and he himself was 
the author of his own wrong. He said 
this: “The Railway was no doubt neg- 
ligent in not closing the gate to warn 
the public of the approaching train but 
the plaintiff's driver was all the more 
negligent in not having a proper look 
out from both sides of the road at the 
level crossing in question.” 


7. On the question of damages he 
held that the plaintiff had to spend 
more than Rs, 14,000/- in repairs and 


replacement of the parts of the truck. 
But as on the issue of negligence he 
held the driver guilty of contributory 
negligence he dimissed the suit, From 
his decision the plaintiff appeals to this 
court. 


8. One central fact which is undis- 
puted is that at the time of the acci- 
dent the gates were open. The gate- 
man was absent when it was his duty 
to be there. It is in evidence that both 
the driver and the gateman were later 
on prosecuted, The driver was acquit- 
ted by the Magistrate. But the gateman 
was held guilty of dereliction of duty 
inasmuch as he failed to close the 
gates when the train was approaching. 
He was eventually dismissed from ser- 
vice. 

9. The railway instituted an inquiry 
into the accident. The report of the in- 
quiry was produced. The president of 
the inquiry committee gave evidence. 
The committee found that the gate was 
open at the time of accident, that the 
gateman was absent from duty and that 


Krishna Goods Carriers (P.) Ltd. v. Union of India 


A.L. R. 


“the accident was- the direct result of 
this failure” of the gateman to close 
the level crossing. But the committee. 
as did the Judge, held that the driver 
was also responsible for the. accident be- 
cause, though he could see the train 
approaching, he attempted in a hurry 
to pass the railway line in the hope 
that he will be able to pass over be- 
fore the train arrived at the level cross- 
ing. The committee made recommenda- 
tions to prevent future mishaps. The 
president in evidence also referred to a 
subsequent accident in which four per- 
sons lost their lives. That accident was 
also between a truck and a running 
train at this very level crossing. 

10. The evidence in the case esta- 
blishes certain glaring facts. The train 
was running at a speed of 27 miles per 
hour. The engine driver admitted in 
his evidence that it was his duty to 
stop the train if he found the gates 
open. But it seems that he made no 
attempt to stop the train, When the 
train came to a stop 37 wagons had 
passed the gate. Only 15 remained be- 
hind. It was a long train of 52 wagons. 
The truck struck the wagon next to 
the engine. The train in question was a 
goods train. It had no schedule timing. 
This was admitted by the railway wit- 
nesses. j 

11. To sum up the plaintiffs case 
was founded on these things, namely, 
(i) omission to close the gate; (ii) the 
absence of the gatekeeper; (iii) the 
lack of a warning system at the cross- 
ing (iv) excessive speed of the train; 
(v) failure to stop after seeing that the 
gate is open. The breaches alleged in 
the present case were breaches of . the 
duty to take care. 


12. It was said in evidence by plain- 
tiffs witnesses that it was a cloudy 
night, that no whistle was given and 
none at least was audible. The railway 
witnesses were unable to contradict 
this evidence. Though they said that it 
was a moonlit night and the train 
whistled these cannot be said to be 
positively proved facts. The evidence is 
conficiting. In the rumbling sound of 


the approaching’ train one may or one 
may not hear whistle, 
13. These are the facts. Wow the 


law is well settled. Where a railway 
line crosses a highway or public path 
reasonable precautions must be taken 
to reduce the danger to the public to 
a minimum, the nature of the precau- 
tions depending on the circumstances. 
It is the practice of railway authorities 
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to keep the gates at level crossings 
closed whenever the approach of a 
train makes it dangerous for the public 
o cross the line; and any neglect of 
this customary precaution is evidence 
of negligence which may render the 
authority liable to any person who is 
hit or hurt (North Eastern Railway v. 
Wanless, (1894) 7 HL 12), 


14. It being the duty of the 
railways, where its line crosses a pub- 
lic highway on the level, to keep the 
gates closed when a train is approach- 
ing, a passenger along the highway 
who finds the gates open is reasonably 
entitled to assume that no train is ap- 
iproaching and that he may cross with 
safety, for the act of the railway in 
leaving the gates open “amounts to a 
statement, and a notice to the public, 
|that the line at that time is safe for 
crossing.” (North Eastern Rly.’s_ case, 
supra). When the gate of level cross- 
ing is open it is an express invitation 
to passersby. It tantamounts to a re- 
presentation that it is safe for him to 
cross. He is not bound to look so 
carefully to see as he would be if there 
had been no such’ invitation, The passer- 
by, whether he is a highway pedestrian, 
a motorist, or a truck driver, is en- 
titled to assume in the absence of 
warning that conditions are usual. The 
open gates amount to an invitation that 
the plaintiff can safely pass and if he 
is injured he is entitled to recover. 
(See: Clerk and Lindsell on Torts 14th 
Edn. paras 926, 996). 


15. A recent decision on the point 
is a Privy Council case. In Commis- 
sioners for Railways v. Mc Dermott 
(1967) AC 169, where the plaintiff was 
run over by a train because she had 
tripped and fallen at a level crossing 
which was in a defective condition and 
remained lying with her feet across 
the line, presumably dazed or uncons- 
cious, when the train approached, the 
Board beld that the railway were 
negligent and`liable in damages. The 
Privy Council ruled that the “inherent- 
ly dangerous activity” of running trains 
through a level crossing lawfully used 
by the public imposes upon the railway 
authority a duty to use all reasonable 
care which is independent of and ad- 
ditional to the duty owed by the autho- 
rity as occupiers of the crossing to per- 
sons lawfully entering upon it. “Occu- 
pation of premises is a ground of liabi- 
lity”. (Commissioners for Railway (supra) 
per Lord Gardiner LC at page 186). It 
is a ground of liability because it gives 
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some control over and knowlecge of 
the state of the premises, and it is 
natural and right that the occupier 
should have some degree of responsi- 
bility for the safety of the persons 
entering his premises with his permis- 
sion. In the language of the well- 
known passage in Lord Atkin’s speech 
in Donoghue v. Stevenson (1932) AC 
562 (580) there is a “proximity” be- 
tween the occupier and such persons 
and they are his “neighbours”, Thus 
arises a duty of care. 


16. Donoghue v. Stevenson illumin- 
ed the legal conception of negligence. 
Applying the theory of “proximity” or 
“neighbourly” relation between the 
railway operators and the public law- 
fully using the level crossing the Privy 
Council held that the liability is based 
on the “perilous nature of the opera- 
tion”. The railway operators’ general 
duty of taking all reasonable precau- 
tions to ensure the safety of persons 
lawfully using a level crossing must 
include an obligation to keep the cross- 
ing in a proper state for the passage of 
traffic across the rails. 


17. The result of the authorities is 
summed up in short pithy sentences in 
Halsbury’s Laws of England 3rd Edn. 
Vol. 31 page 598 in these words: 


“It is evidence of negligence if the 
gate is open when a train is approach- 
ing”. ; 


“An open gate is an invitation to 
cross”, : 


18. The learned Judge held that the 
plaintiffs driver was guilty of contribu- 
tory negligence by reason of the reck- 
less way in which he crossed the line. 
I think on this point he was clearly 
wrong. The gates were open, The driver 
knew the railway practice that if the 
gates are open it is a tacit invitation to 
him that he can cross in safety as there 
is no danger of an approaching train. 
This threw the plaintiffs driver off his 
guard and produced in him a state of 
mind in which he might not unreason- 
ably suppose that it was’ unnecessary 
for him to look out before crossing to 
see whether a train was coming. The 
driver thought, as anybody would think,- 


' that as the gates are not closed no train 


was coming, and therefore he might go 
over the crossing in safety without tak- 
ing the precaution of looking up and 
down the line, or any other such pre-` 
caution as might otherwise be neces- 
sary. If that be so, there was no want 
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the fellow driver who was ahead f 
him in another truck was able to cross 
in safety. He drove and passed un- 
hurt. The plaintiffs driver also thougat 
that there was no danger, This produz- 
ed in his mind a sense of security 
which would prevent its being a want 
of reasonable care not to look up ard 
down the line to see whether a train 
‘was coming. (Smith v. South Eastern 
Railway Co. (1896) 1 QB 178 (184) per 
Lord Esher M. R.) , 


19. The gatekeeper did not close the 
gate as was his duty. The duty of the 
gatekeeper stationed by the railway 
- authorities at a level crossing is to pre- 
vent the traffic and the pedestrians 
from crossing when the train is ap- 
proaching. This duty the gatekeeper 
neglected to perform on the fateful 
day. The plaintiffs driver thought that 
the line was clear. He was misled by 
the gatekeeper’s neglect of duty and 
thrown off his guard, On the sudden, a 
man may not be sufficiently self-pos- 
sessed to know in which way to decide 
and in such a case the wrongdoer :s 
the party who is to be answerable for 
the loss to the sufferer, though it might 
have been prevented by the other 
party’s acting differently. (Chaplin vw. 
Hawes, (1828) 33 R. R. 705, per Best CJi, 
It is easy to be wise after the event. But 
hindsight is not the test of a reasonable 
man. This was the error in Judge's 
thinking. In this case I think the de- 
fendant gave an express invitation, anid 
that it was in consequence of his acting 
upon that invitation that the plaintiff 
came to grief. In my opinion the plea of 
contributory negligence, the sole de- 
fence to the action, cannot be sustained 
on the evidence in this case. 


20. Apart from the common law 
duty to prevent danger at these cross- 
ings there is also the statutory obliga- 
tion. A statutory regulation SR 229/ 
3(b) says: 


“The gates or chains of these exempt- 
ed - level crossings may normally be 
kept open to raod traffic but must .be 
closed and securely fastened across the 
road for the passage of a train or 
other railway operations”, 


_ 21. This regulation has the force of 
law. The duty of the railway authority 
“is defined .and prescribed by the -regu- 
lation. The railway admit that they 
were in breach of that duty. “It is the 
breach of the statute, not the act of 
inadvertence or carelessness, which is 
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then the dominant or effective cause of 
the injury”. (Caswell v: Powell Duffryn 
Associated Collieries 1940 AC 152 (180) 
per Lord Wright). 


22. In case of failure to perform the 
statutory duty in circumstances such as 
these the railway cannot plead contri- 
butory negligence or joint negligence as 
defence to the action. (See: Union of 
India v. Hindustan Lever Ltd. AIR 1975 
Punj 259, Union of India v. Harnam 
Singh, (1966) 2 Delhi LT 585, Union of 
India v. S. Ghosh. AIR 1973 Pat 129). 


23. It is, I think, now clearly esta- 
blished that the railway must take re- 
asonable care to prevent danger at 
these crossings, and this is an obliga- 
tion which keeps pace with the times. 
As the danger increases so must their 
precautions increase. The railway can- 
not stand by while accidents happen 
and say: “The people using our cross- 
ing must look out ‘before entering”. 
Safety of the user is their concern. It 
is their trains which help to cause the 
accidents, and it is often the increased 
number of trains which increases the 
danger as well as the increased traffic 
on the road, The greater risk of in- 
jury, the greater the duty of care. The 
railway must, therefore, do whatever 
is reasonable on their part to prevent 
the accidents. They must do all that is 
reasonably required of them, in the 
shape of warnings, whistles, and so 
forth so as to reduce the danger to 
people using the crossing. In the pre- 
sent case it is not positively proved 
that the train whistled or it slackened 
its pace-or that the road traffic was 
warned of the approaching train in any 
manner. 


24. The failure of the railway to 
close the gates amounted, in my opi- 
nion, to a dereliction of the duty which 
they owed to the public, Their serm- 
vant failed to take that reasonable and 
proper precaution, and he; being the 
servant of the railway, they are respon- 
sible for the default. They were in 
breach of the statutory obligation to 
take proper care and precaution with 
regard to the management of the traf- 
fic at this crossing. They cannot plead 
contributory negligence in defence. 


` They did not observe the law. How .do 


we enforce the statutory duty against 
the infringer? By awarding damages. 
As Lord Wright tersely put it, 

“the particular remedy of an action 


for damages is given by the common. 
law in order to make effective. for the 
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benefit of the injured. plaintiff, his right 
to the performance by the defendant 
of the defendant’s statutory duty. It 
is an effective sanction.” (London Pas- 
senger Transport Board v. Upson (1949) 
AC 155 (168)). 

25. Railway authorities must take 
reasonable care to avoid injuring mem- 
bers of the public at a level crossing. 
If their servants do something which 
would lead a reasonable man to believe 
that it is safe to cross the line and the 


plaintiff thereupon attempts to cross 
and is run into by a train, there | is 
evidence of negligence against the rail- 
way authorities. (Charlesworth on 
Negligence (11th Ed.) Para 825 Page 
495). 

26. Counsel for the plaintiff raised a 


question of some subtlety. He said that 
on the question of contributory negli- 
gence no issue was raised and he was 
taken by surprise when the suit was 
dismissed on that ground. In actions 
of negligence, the contributory negli- 
gence of the plaintiff is capable of be- 
ing raised under the general issue of 
negligence, It is not possible to sepa- 
rate the two issues, contributory negli- 
gence of the plaintiff and the causa 
causans of accident consisting in the 
egligence of the defendant. They seem 
tome in: most cases to be inextricably 
bound up together. Take this very case. 
The question for decision is whether it 
was the train’s fault or man’s fault? 
What was the cause of the accident? 
Whose negligence was the real or sub- 
stantial cause of the accident? As Lord 
Summer said, “the inquiry is an in- 
vestigation into responsibility.” (British 
Columbia Elect, Rly., v, Loach (1916) 1 
AC 719, 728), 


27. The burden of proving contri- 
butory negligence is on the defendant. 
It does not rest on the shoulders of the 
plaintiff, In order to discharge the bur- 
den of proof it is not necessary for the 
defendant to give evidence about such 
matters, because contributory negli- 
gence can be inferred from the evi- 
dence adduced on the plaintiffs behalf 
or from the primary facts so found by 
he ‘court on a balance of probabilities. 
Im the present case the defendant raised 
allegations 
The general issue of negligence would 
embrace this aspect of the inquiry. 
(Wakelin v. London & South Eastern 
Railway, (1896) 1 QB 189 (194).), 

28. Counsel for the railway has not 
disputed the finding of the trial Judge 
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on the issue of . damages. The. Judge 
found that the plaintiff's claim for Es. 


14,000/- was not extravagant. On 
quantum he decided in favour of the 
plaintiff, 

29. For these reasons the plaintiffs 


appeal is allowed, The suit is decreed 
with costs here and in the court ke 
low, 

Appeal allowed. 
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Inderjit Sehdev, Petitioner v. Ram 
Singh, Respondent. 
Civil Revn. No, 380 of 1979, 


D/- 22-1-1980.* 

{A) Civil P. C. (18908), S. 115 —Scope 
— Order refusing leave to defend im a 
suit filed under O. 37 — Is revisable. 
AIR 1977 Deihi 226, Foll; AIR 1879 
Delhi 7, Not Foll. in view of AIR 19877 
Delhi 226 (DB). (Para 5) 

(B) Civil P. C. (1908), O. 37, R. 35) 
= Leave to defend — Should be grant- 
ed even if the defence seems to be 
illusory — However leave should he 
subject to sufficient security. ATR 1977 


SC 577, Foll. {Para 7) 
Cases Referred: Chronological Paras 
AIR 1979 Delhi 7 . 5 
AIR 1977 SC 577 5 
AIR 1977 Delhi 226 4 
(1973) Civil Revn. No. 355 of 1973 

(Delhi), Ramesh Chander v. Sarvede- 

shik Arya Prathinidhi Sabha ' 4 

Ashwani Kumar Mata, for Peti- 
tioner; M, L. Bhargava, for Respon- 


dent. 


ORDER: — In this revision petition 
the petitioner challenges the order of 
the learned Subordinate Judge refusing 
leave to the defendant to defend zhe 
suit filed by the plaintiff for recovery 
of Rs, 3,100/-. The suit had been filed 
under O. 37 of the Civil P. C. on the 
plea that the defendant issued a cheque 
for Rs. 3,000/- on July 7, 1978, in full 
and final settlement to the plairtiff who 
is a building contractor, after the 
completion of the house of the defen- 
dant which cheque, on presentation on 
July 15, 1978 was dishonoured and as 
per the endorsement by the bank íf 
was referred to the drawer. The 
defence taken on merits by the defen- 


"Against order of D. S. Sidhu, Sub-J., 
Delhi, D/- 5-5-1979. 
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dant in his application was that cn 
July 7, 1978 when the cheque in ques- 
tion was issued to the plaintiff he hed 
still to complete the building work to 
the tune of about Rs, 4,000/-. The said 
cheque for Rs, 3,000/- had been pad 
on account by the defendant to tke 
plaintiff on the undertaking that the 
unfinished work would be completed 
by July 15, 1978 and that the cheqre 
was not to be presented till the work 
was completed. In support of his 
plea that some work was still out- 
standing, an agreement giving the de- 
tails of the outstanding work signed on 
July 15, 1978 had been annexed with 
the application seeking grant of leave. 


2. The learned trial Court, while 
rejecting the application seeking leave 
to defend the suit, had found that the 
cheque in question was issued by the 
defendant for the work alrady done by 
the plaintiff. On the defence raised in 
the application, it has been observed: 

“I find that the story made by the 
defendant-applicant is an after thougkt 
and merely just to avoid the paymert 
as there is no substance or merit in it 
and therefore the application is liable 
to be dismissed.” 


3. -Only two questions arise for con- 
sideration in this revision petition. 
Firstly, whether the order refusing 
leave to defend in a suit filed under 
O. 37 of the Civil P. C. can be revise- 
ed under S. 115 of the Civil P. C. and 
secondly whether the trial Court has 
exercised its jurisdiction illegally or 
with material irregularity in refusing 
to give leave to the defendant. 


4. In Siri Krishan Bhardwaj ¥. 
Manohar Lal Gupta, AIR 1977 Delhi 
226. a Division Bench of this Court 


has answered the first question in th? 


affirmative. The conflict of opinion in 
this Court has now been  authorita- 
tively resolved. Prakash Narain, J., 


speaking for the Division Bench, after 
analysing the amended provisions of 
S. 115 of the Civil P. C, held that 
petition was competent 
against an order refusing to grant 
leave to appear and defend the sut 
although consequent to the impugned 
order a decree had to follow. It was 
further held that the view of . K. 
Kapur, J. in Civil Revn. No. 355 of 
1973 (Delhi) (Ramesh Chander Jain v. 
Sarvedeshik Arya Pratiniđhi Sabha’, 
that a decree having been passed, the 
order refusing to appear and defend 
could not be revised, was not correct, 
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5. It has been brought to my notice 
that D. K, Kapur, J. in a judgment 
reported in Khem Chand v. Hari Singh, 
AIR 1979 Delhi 7, has held that the 
provisions of sub-s, (2) of S. 115 of 
the Code prohibit interference in Revi- 
sion if an appeal against order or 
decree sought to be reversed lies to 
the High -Court or any Court Subordi- 
nate thereto. In the said case also 
leave had been refused to the defen- 
dant to defend the suit filed under 
O. 37 of the Code and consequently a 
decree for Rs. 17,000/- with costs had 
been passed. A revision petition had’ 
been filed challenging the composite 
order decreeing the suit while refusing 
to grant leave to the defendant to ap- 
pear and defend the suit. It appears 
from the reported judgment of D. K. 
Kapur, J. that the Division Bench au- 
thority of this Court had not been 
brought to his notice. I am bound to 
follow the Division Bench authority 
and accordingly hold that the present 
revision petition is maintainable, 


6. The principles which have to be 
followed while considering an applica- 
tion seeking leave to appear and 
defend the suit, are well-settled. Their 
Lordships of the Supreme Court 10 
Mechalec Engineers & Manufacturers v. 
Basic Equipment Corporation, AIR 1977 
Sc 577 have re-affirmed them in para- 
graph 8 of their judgment. One of the 
propositions approved by their Lord- 
ships is as under '— 


“(e) If the defendant has no defence 
or the defence is illusory or sham of 
practically moonshine then although 
ordinarily the plaintiff is entitled to 
leave to sign judgment, the Court 
may protect the plaintiff by only 
allowing the defence to proceed if the 
amount claimed is paid into Court or 
otherwise secured and give leave to the 
defendant on such condition and there- 


by show mercy ta the defendant by 
enabling him to try to prove à 
defence.” 

I. The finding by the trial Court 


that the story put forth by the defen- 
dant was an afterthought and merely 
to avoid payment and that the defence 
raised had no substance on merit in 
it, even if upheld, is a defence which 
is covered by the proposition quoted 
above. The defence may seem to be 
illusory or sham or practically moon- 
shine still the defendant can be granted 
leave on terms, I agree with Mr. Bhar- 
gava, learned counsel for the defendant, 
that on dishonouring of the cheque no 
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reply to the notice sent by the plain- 
tiff had been given by the defendant. 
The cheque was obviously dishonoured 
as the defendant did not have sufficient 
funds in the bank and that is why the 
ndorsement on the memo by the bank 
is, “Referred to drawer.” Neverthe- 
less, the defence being put forth that 
the amount of the cheque was on ac- 
count and the writing of July 15, 1978 
is a proof of the said fact, may seem 
to be illusory but the defendant in the 
facts of the present case ought to be 
enabled to prove it. I accordingly grant 
leave to the defendant to appear and 
defend the suit on the condition that 
he furnishes a bank guarantee for 
Rs. 3,000/- in the trial Court within a 
onth from today. 


8 The result is that the impugned 
order dated the 5th of May, 1979 and 
the consequent decree for Rs. 3,000/- 
in favour of _ the plaintiff (respondent 
herein) and against the defendant (peti- 
tioner herein), are set aside but with 
no order as to costs. Parties to appear 
before the trial Court on Tth Feb. 
1980, 












Revision allowed. 
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Smt. Kiran Arora and others, Plain- 
tiffs v. Ram Prakash Arora and others, 
Defendants. 


I A. Nos. 2431 and 2563 of 1979 (In 
Suit No. 759 of 1979), D/- 27-9-1979. 


Civil P. C. (1908), ©. 23, Rr. 3 and 
3-A (as amended in 1976) — Contract 
Act (1872), S. 23—Suit for dissolution 
of partnership and accounts — Com- 
promise between plaintiff and some of 
the defendants — If can be recorded — 
Compromise affecting rights of third 
party — Hit by S. 23. 

R and his two sons C and K entered 
into a partnership on 1-4-1964. After C 
died on 3-1-1974 his widow, his minor 
son and minor daughter filed a suit for 
dissolution of partnership and accounts 
against R, his daughter H. K and P 
mother of C. H was alleged to have 
been admitted as partner in new part- 
nership formed under deed dated 19-3- 
1974. Some house property was owned 
by C and K. K transferred his half 
share therein to his wife M who filed 
a partition suit against C’s heirs, the 
plaintiffs and P and obtained a decree 
against them. K was contesting the 
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partnership suit alleging that no new 
partnership was formed with R. H and 
C’s minor son as partners in 1974 and 
that he was continuing as a partner. R 
filed no written statement. Plaintiffs and 
defendants R and H filed in that suit 
an application under O. 23, R 3 for 
passing final decree in terms of com- 
promise. Under the compromise, the 
plaintiffs were to receive from ,R cer- 
tain sum of money in lieu of all their 
claims in partnership assets, movable 
and immovable properties and their 
claims for maintenance and R should 
remain in sole ownership of immovable 
property. K opposed the compromise 
that it was unlawful. - 


Held: Under O. 23, R. 3, Court must 
be satisfied that there has been a law- 
ful agreement or compromise. The 
Court has to be very cautious and 
should determine whether compromise 
arrived at is lawful or not. In a suit 
for rendition of accounts, every plain- 
tiff is a defendant and every defendant 
is a plaintiff. In such a suit, if all the 
plantiffs and defendants are not parties 
to compromise, it does not decide the 
suit and it may prejudice tke rights 
of non-compromising parties and thus it 
would not be a lawful compromise, In 
the present case; K jis contending that 
he is continuing as a partner. Unless- 
there is a settlement regarding accounts 
amongst all partners, there would be 
no lawful agreement. AIR 1924 Cal 722 
and (1936) 38 Pun LR 283, Rel on. 

í (Paras 5, 6) 


Under the compromise, it is declared 
that R is to be sole owner of house, 
though the rights of M and P are 
declared in partition suit, M is -not a 
party in the present suit and M and P 
are not parties to compromise. Thus the 
compromise implies injury to M and P. 
The compromise cannot affect a third 
party. The object of agreement is to 
deprive P and M of their rights in the 
house and it affects their rights and is 
thus hit by S. 23 of the Contract Act. 

(Paras 7, 8) 


Under the compromise R agreed to 
pay certain amount in consideration 
of all matters detailed therein. They 
are inseparable. Those matters relate to 
others also. The terms affecting M who 
is not a party to suit cannot be sepa- 
rated and therefore the Court cannot 
hold a portion of compromise unlawful. 
The compromise petition is not a law- 
ful agreement and as such it cannot 
be recorded and a decree cannot be 
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passed: in accordance’ with ‘it, ‘pertaining 
te plaintiffs and R and FE: 


(Paras 9, 10) 
Cases Referred: Chronological Paras 
(1936) 38 Pun LR 283 10 
AIR 1924 Cal 722 10 


S. N. Marwah with A. K. Marwah, 
for Plaintiffs; Bawa Shiv Charan Singh, 
(for Nos. 1 and 2) and Sudhir Kumar 
Luthra (for No. 3), for Defendants. 


ORDER: — In a suit for dissolution 
of partnership and rendition of ac- 


counts, . against four defendants an 
application, (I. A. No. 2431 of 1979) 
under O. 23, R. 3, Civil P.C. has 


been filed on behalf of the plaintiffs 
and defendants 1 and 2, for passing a 
final decree for Rs. 1,95,000/- against 
defendant No. 1. 


2, The question for decision is whe- 


ther the compromise between the plain- 
tiffs and some of the defendants is law- 
ful. The relevant facts are as under: 


Ram Parkash, defendant No. 1 and 
his two sons Kanwal Kishore (defen« 
dant No. 3) and the deceased Chand 
Kiran Arora entered into partnership 
on ist April, 1964 which firm is alleged 
to have been dissolved by a deed dated 
ist March, 1971 and another firm is 
-alleged to have been constituted be- 
tween defendant No. 1 and his son 
Chand Kiran Arora vide deed dated 
lst April, 1971. Chand Kiran Arora 
died on 3rd Jan., 1974 and another new 
firm is alleged to have come into 
existence on 4th Jan., 1974 in terms of 
a deed dated 19th March, 1974 between 
defendant No, 1 and his daughter 
defendant No. 2. In this firm minor 
plaintiff No. 2 is alleged to have been 
admitted to the benefits of the part- 
nership firm, According to the 
plaintiffs the balance sheet of 
the partnership firms as on 
31st March, 1974 showed a sum of 
Rs. 63,365.88 due to Chand Kiran 
Arora and vide another balance sheet 
minor plaintiff No. 2 was shown enti- 
tled to Rs. 26,119.81. The name of 
partnership business has been ‘Ram 

. Prakash Kanwal Kishore’ with its bran- 
ch styled as ‘Prakash Steel Industries’ 
at Loha Mandi, New Delhi. Subse- 
quently the firm is alleged to have ac- 
quired considerable immovable and 
moveable properties, steel quotas, ete. 
and now the partnership firm carries 
on business at B-87, Mayapuri Indus- 
trial Area, New Delhi. Chand Kiran 
Arora who died’ on 3rd Jan., 1974 left 

' + behind ‘plaintiff No. 1 his widow, plain- 





Kiran v. Rám “Prakash | 
tiff No. 2 “‘his “minor son, ` plaiitiff ° 


rr ee 


UALR: 


No. 3. his minor daughter and 
defendant No, 4° Smt. Phoolwati, 
his mother. There is also a property 
on leasehold plot BF-27, Najafgarh 
Road Residential Scheme known as 
Tagore Garden, New Delhi, This plot 
was initially owned by Chand Kiran 
Arora and Kanwal Kishore, defendant 
No. 3, After the death of Chand Kiran, 
the plaintiffs and defendant No. 4 
being heirs inherited the share of the 
deceased in the said property. The 
share of defendant No. 3 in this pro- 


.perty was transferred to his wife Mrs, 


Madhu Manchanda. The names of the 
plaintiffs, defendant No.4 and Mrs, 
Madhu Manchanda are alleged to have 
been recorded as owners in the records 
of Delhi Development Authority, After 
the death of Chand Kiran Arora this - 
house became the subject of a suit for 
partition filed by Mrs. Madhu Man- 
chanda wife of defendant No. 3. The 
preliminary decree for partition was 
passed on 22nd May, 1976 in Suit No, 
483 of 1975 in Madhu Manchande 
v. Smt. Kiran Arora etc. by Shri S.M. 
Chopra, Sub-Judge, Delhi. The plaintiffs 
further allege that defendant No. 1 
with a view to deny their Share and 
rights in the estate left by Chand Kiran 
Arora, forged a Will dated 26-12-1973 
of Chand Kiran. This Will was got at- 
tested by defendant No, 1 from his two 
daughters including defendant No. 2 
and it was produced in proceedings 
under the Indian Succession Act where 
the same was held to be false and 
forged.. An appeal filed in this court 
was dismissed by B. C. Misra, J. who 
also held the Will to be a forged one. 
A complaint was filed under Sec. 349 
Cr. P. C. for prosecution of defendant 
No. 1 and a complaint has been filed by 
the Registrar of this court against de- 
fendant No, 1 forging the said Will etc. 
which is pending. The defendants failed 
to render accounts and therefore the 
plaintiffs by this suit claim dissolution 
and rendition of accounts, 


3. Defendant No. 3 in his written 
statement pleads that he continues to 
be a partner of the firm in suit under 
the deed dated 1st April, 1964, that 
there was no dissolution on 31st March 
1971, that the alleged dissolution deed 
dated 31st March, 1971 is a forged and 
fabricated one, that defendant No. 2 
daughter of defendant No. .1 has no 
concern with the partnership firm, that 
defendant No. 1 is avoiding to render 
accounts, thatthe three partners, name- 
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_ ly, Chand Kiran Arora, defendant No.,1: 
and defendant No. 3 agreed to share 
the profits and losses equally in terms 
of deed dated 1st April, 1964, that ac- 
cording to term No. 5 thereof death of 

a partner does not have the effect of 

dissolving the partnership firm that his 

father defendant No, 1 wants te grab 

the assets of his two sons-partners in 

the firm, and also the residential house 

No. BF-27 Tagore Garden, New Dethi, 

that defendant No.1 involved the 

family in litigation by putting a forged 

Will of Chand Kiran Arora, that hbis 

father defendant No. 1 wants to grab 

his share in the partnership by enter- 

ing into this unlawful compromise with 

the plaintiffs. The defendant No. 1 did 

not file written statement but filed an 

application under Section 34 of the 
Arbitration Act for stay of suit, which 

is still pending. 


4, Under the compromise (7, A. No 
2431 of 1979) defendant No. 1 agreed to 
pay Rs. 1,95,000/- to the plaintiffs and 
in fact has paid Rs. 1,50,000/- by Bank 
Drafts in lieu of (i) plaintifi’s share in 
the partnership firm Ram Parkash Kan~ 
wal Kishore with Branch Prakash Steel 
Industries, at B-87, Mayapuri Industrial 
Area, Phase I, New Delhi including all 
assets, quotas factories, land and build- 
ing, (fi) plaintiff's claim for past and 
future maintenance including educa- 
tional and marriage expenses, (iii) plain- 
tiffs’ claim with respect to immovable 
and movable properties and assets of 
defendant No.1 Ram Parkash Arora and 
Smt. Phool Wati Arora, defendant No. 4, 
(iv) plaintiffs claim on account of utili- 
sation of assets of the firm by defendant 
No. 1 and (v) plaintiffs share in pro~ 
perty at BF-27, Tagore Garden, New 
Delhi, factories, land and building af 
.B-87, Mayapuri Industrial Area, Phase f, 
New Delhi, Thia goodwill, stocks, goods 
finished, semi-finished and raw stocks 
with a further declaration by the plain- 
tiffs that these immoveable properties 
were and shall remain under the sole 
ownership of defendant No. 1,- These 
are the main terms of the compromise, 


5. Defendant No. 3 by way of ob- 
jections and his reply to the compro- 
mise filed application (I. A. No. 2563 of 
1979) wherein he alleges that the 
interest of plaintiff No. 1, mother of 
minors is adverse to his children plain- 
tiffs Nos. 2 and 3, that the assets of 
the partnership -firm in suit which in- 
elude factory building built on a plot 
measuring 2500 sq. yards -are worth 
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moré than: 20 lacs besides goodwill 
worth Rs, 10 lacs. and - rental income © 
from the factory building at Rupees 
56,400/- per annum, Defendant No. 3 
thus alleges that the share of the plain- 
tiffs in the assets of the firm is worth 
not less than Rs. 10 lacs, He further 
asserts that the property at BF-27, 
Tagore Garden, New Delhi is not the 
subject matter of the present suit but 
according to the compromise terms de- 
fendant No. 1 wants to get himself de- 
clared as the sole owner of this pro- 
perty although the plaintiffs and defen- 
dant No. 4 have been held to be owners 
of one half share of this property and 
that the wife of defendant No. 3 has 
been held to be owner of the other 
half share vide the preliminary decree 
for partition” ‘dated 22nd May, 1976 
passed by Shri S, M. Chopra, Sub- 
Judge, Delhi in Re: Madhu Manchanda 
v. Smt. Kiran Arora and others. He, 
therefore, contends that the compro- 
mise is unlawful and court under O. 23, 
Rule 3 Civil P. C. would not accept the 
compromise and pass a decree on the 
terms contained therein. Rules 3 and 
3-A of Order 23, Civil P. C. as amend- 
ed by the Civil P, C. (Amendment) Act, 
1876 read thus: 


“3. Compromise of suit: Where it is 
proved to the satisfaction of the court 
that a sult has been adjusted wholly or 
in part by any lawful agreement or 
compromise in writing and singed by 
parties or where the defendant satisfies 
the plaintiff in respect of the whole or 
any part of the subject-matter of the 
suit, the Court shall order such agree- 
ment, compromise or satisfaction to pe 
recorded, and shall pass a decree in 
accordance therewith so far as it relates 
te the parties to the suit, whether or 
not the. subject-matter of the agree- 
ment, compromise or satisfaction is the 
same as the subject-matter of the suit. 
Provided that where it is alleged by 
one party and denied by the other that 
an adjustment or satisfaction has been 
arrived at, Court shall decide the ques- 
tion but no adjournment shall be 
granted for the purpose of deciding the 
question, unless the court, for reasons 
to be recorded, thinks fit to grant such 
adjournment. 


Explanation: An agreement or compro~ 
mise which is void or voidable under 
the Indian Contract Act, 1872 (9 of 
1872) shall not be deemed to be lawful 
within the meaning of this rule.” 
“3-A. Bar to suit: No suit shall lie 
to set aside a decree on the ground 
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that the compromise on which the d2- 
cree is based was not lawful.” 

Under Rule 3 the Court must be satis- 
ed that there has been a lawful agres- 
ment -or compromise. Under this rule 
an agreement or compromise which is 
void or voidable under the Indian Con- 
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_|tract Act shall not be deemed to be 
lawful. Under the amended Rule 3 of 
Order 73, Civil P. C. the court can 


pass & decree in terms of the agree- 
ment even though it includes matters 
not forming the subject-matter of the 
suit provided that such extraneous 
matiers relate to the parties to the suit. 
Rule 3-A of Order 23, Civil P. C. bars 
a suit to set aside a decree on the 
ground that the compromise on which 
the decree is passed was not lawful. 
Thus it will be seen that the court has 
to be very cautious and should deter- 
mine whether the compromise arrived 
between the parties to the suit is law- 
ful or not, 


6. In the present case the compro- 
ise is only between the plaintiffs ard 
defendants 1 and 2, Defendant No. 3 
who alleges still to be a partner in the 
firm and defendant No. 4 who is only 
one of the heirs of the deceased partner 
are not parties to this compromise, If 
the compromise as arrived at between 
the plaintiffs and some of the defen- 
dants is accepted, the claim of defen- 
dant No. 3 and defendant No. 4 shail 
remain unadjudicated, In a suit 
rendition of accounts if all the plain- 
tiffs and defendants are not parties to 
the compromise, it does not decide tke 
suit. and it may prejudice the rights of 
other parties to the suit and thus it 
would not be a lawful compromise. The 
said compromise with defendants 1 and 
2 would be prejudicial to the interest 
of defendant No. 3 as he claims that 
he still continues to be a partner under 
the deed dated ist April, 1964. It is 
also in dispute whether there was dis- 









denied by defendant No. 3. In a 
for rendition of accounts where a pre- 
liminary decree for accounts is passed, 
the accounts are generally gone into 
between all the partners before a local 
commissioner, He is to determine what 
amount is due to one partner from the 
other. In this way the amount may be 
found due toa defendant against tke 
plaintiff and amount may be found due 
to the plaintiff against the defendant in 
such a suit for accounts. Thus ina 
suit for rendition of accounts every 





. an agreement is lawful, 
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plaintiff is a defendant and every de- 
fendant is a plaintiff. I am, therefore, 
of the view that unless there is settle- 
ment regarding accounts of the partner- 
ship firm: in suit amongst all the part- 
ners including the heirs of a deceased 
partner there would be no lawful 
agreement. 

7. Under this compromise it is de- 
clared that defendant No, 1 shall be 
the sole owner of the factories land and 
building at B-37 Mayapuri Industrial 
Area, New Delhi, and also residential 
property at BF-27, Tagore Garden, 
New Delhi. As regards the property at 
BF-27, Tagore Garden, New Delhi there 
is a preliminary decree for partition 
dated 22nd May 1976 in Suit No, 483 
of 1975 of the court of Shri S. M 
Chopra, Sub-Judge, ist Class, Delhi be- 
tween Madhu Manchanda, wife. of pre- 
sent defendant No. 3, plaintiffs and 
defendant No. 4 wherein it has been 
held that wife of defendant No. 3 is 
the owner of one half share and the 
plaintiffs along with defendant No. 4 
are owners of the other half share. 
This compromise thus implies injury to 
the rights of the wife of defendant 
No. 3 as well as defendant No. 4, both 
of them are not parties to the compro- 
mise. The agreement or compromise 
cannot affect a third party. If this 
compromise is accepted and a decree is 
passed decree cannot be challenged sub- 
sequently on the ground that the com- 


- promise was not lawful as such a suit 


isbarred by R. 3-A of O. 23 CQ P.G 

8. Section 23 of the Indian Contract 
Act, 1872 is as under: | 

“S. 23. The consideration or object of 
unless— 

It is forbidden by law; or 

is of such a nature that if permitted 
it would defeat the provisions of any 
law or : 

is fraudulent; or 


involves or implies injury to the 
person or property of another or 
the court regards it as immoral, of 


opposed to public policy. 

In each of these cases, the considera- 
fion or object of an agreement is said to 
be unlawful. Every agreement of which 
the object or consideration is unlawful, 
is void.” 5 
The purpose of the present compromise 
is that defendant No. 1 was and will 
be the owner of immovable property af 
BF-27, Tagore Garden, New Delhi. It 
ignores the partition decree passed by 
Shri S. M. Chopra, Sub-Judge, Delhi on 
22nd May, 1976. Section 23 of the Con- 
tract Act states that the consideration 
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or object of an agreement is lawful un- 
less it involves or implies injury to 
the person or property of another, In 
the instant: case the object of the agree- 
ment is to deprive defendant No. 4 and 
wife of defendant No. 3 of their rights 
in the immovable property under the 
partition decree and it affects their 
rights. Thé compromise is thus hit by 
Section 23 of the Indian Contract Act. 


9. Further defendant No. 1 agreed 
to pay Rs. 1,95,000/- to the plaintiffs 
in consideration of all the matters de- 
tailed in the compromise. All these 
matters are not separable. The matters 
included in the compromise relate not 
only to the parties to the suit but to 
others also. The terms affecting the wife 
of defendant No. 3 who is admittedly 
not a party to the suit cannot be sepa- 
rated and therefore the court cannot 
hold a portion of the compromise to 
be unlawful, 


10. Prior to the amendment of 
Order 23, Civil P. C. by 104 of 1976, 
the court was required to pass a de- 
cree with respect to the matters in 
suit only, But after the amendment it 
appears that the court has to pass a 
decree in accordance with the compro- 
mise provided itis lawful. In Dooly 
Chand Srimaly v. Mohanlal  Srimali, 
AIR 1924 Cal 722 it has been held that 
the court before recording compromise 
must be satisfied that the suit has been 
adjusted by a lawful agreement oF 
compromise and that a compromise 
which purports to govern the rights 
and liabilities of persons not parties to 
the suit, is not a lawful agreement or 
compromise and it cannot be recorded. 
In Chanda Ram v. Hari Chand (1936) 
38 Pun LR 283, it has been held that 
a compromise is not lawful unless ail 
the parties interested have consented to 
it and that it is not permissible to a 
court to record a compromise where 
one of the interested parties has not 
consented to it and is not a party to 
the compromise. I am, therefore of the 
view that the compromise application 
(I. A. No. 2431 of 1979) is not a lawful 
agreement or compromise between the 
plaintiffs and defendants 1 and 2 and as 
such the same cannot be recorded and 
a decree cannot be passed in accordance 
therewith, pertaining to the plaintiffs 
and defendants 1 and 2 only. The ap- 
plication of the plaintiffs and defen- 
dants 1 and 2 (1 A. No, 2431 of 1979) 
is therefore. dismissed and the objec- 
tions of defendant No. 3 (l. A. No. 
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2563 of 1979) are allowed with no 


order as to costs. 
, Order acccrdingly. 
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SULTAN SINGH, J. 
Anil Kumar Handa, Plaintiff v, Smt 
Suman Bala, Defendant. 
Suit No, 14 of 1979, Dj- 24-8-1979. 
(A) Civil P. C. (1908), Ss. 16 and 20 
— Suit for declaration of right ie mov- 
able properties within the jurisdiction 
of Court at Delhi (where the defendant 
also resides) and immovable properties 


within the jurisdiction of Court at 
Saharanpur —- Proper decree to he 
passed, 


In the circumstances the appropriate 
course would be to reject the plaintifs 
claim pertaining to immovable proper 
ties in suit and to entertain the plain» 
tiff’s suit with respect of movable pro- 
perties. (Para 4) 

(B) Specific Relief Act (1963), S. 34 
— Suit for declaration framed in such 
a way as to avoid the payment of pro- 
per court-fee — Claim for declaration 
not opposed by defendant — Declara- 
tion, if can be granted — Discretion of 
Court. 


A plaintiff has no absolute rights to 
claim a decree for declaration. Section 
34 confers a discretion upon the Court 
to grant or not to grant a declaration 
sought for by the plaintiff. The discre- 
tion is to be exercised on sound judi- 
cial principles. Where the plaintiff 
claimed a declaration of right to pro- 
perty as legatee of X, but did not ob- 
tain a probate of the will with a view 
to avoid payment of fees on an applica- 
tion for probate and framed the suit 
paying a small Court-fes, the declara- 
tion should not be granted. A de- 
claratory decree should not be made by 
a Court where the object of the suit is 
to evade payment of stamp duty or 


Court-fees and the Court in the ex- 
ercise of its discretion should refuse 
relief in such cases. (Para 4) 


Further where there is no denial by 
the defendant of the right of the plain- 
tiff there is no necessity for a declara- 
tory decree. (Para 4). 

Y. K. Sabharwal, for Plaintiff: Mukul 
Rohatgi, for Defendant. 


ORDER :— The Plaintiff files this suit 
for declaration that he is the absolute 
owner of all the properties moveable 
and immovable mentioned in Sch, ‘A’ 
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v -attached -to ‘the plaint. under the wil 


— 


dated 26th Dec. 1977' executed bf 
Kewal Kishan Handa and the: defen- 
dant has no right, title or interest in 
the said properties. The. Plaintiff al- 
leges that Kewal Kishan Handa was 
his paternal uncle and husband of the 


defendant, that plaintiff was brough?: 


up as a son by his uncle as he did noz 
have any child, that his uncle was car- 
rying on business under the name and 
style of Handa Printing Press a: 
Saharanpur and he purchased proper- 
ties out of his own earnings from the 
said business. There are three plots 
situated at Saharanpur detailed in Sch 
‘A’ attached to the plaint. The move- 
able properties consist of the amounts 


lying in deposit with the banks as 
detailed in Sch ‘A’. The plaintif 
further’ alleges that Kewal Kishan 


Handa executed a Will on 26th 
December, 1977 bequeathing all im- 
movable and movable properties to him 
with a direction that he would paf 
Rs. 300/- per month to the defen- 
dant and that he would also spend 
Rs, 1,00,000/- on the construction of a 
Dharamshala in the name of the de- 
ceased, that Kewal Kishan Handa died 
on 15th June, 1978 leaving behind the 
said assets, that the defendant is try- 
ing to interfere with the plaintiffs right, 
that a cloud has been cast on his 
right under the Will. The defendant in 
the written statement admits all the 
allegations contained in the plaint ex- 
cept that a monthly allowance of Res. 
300/- under the Will was not being 
paid to her. The defendant denies tha? 
she ever interfered with the rights ac- 
erued to the ‘plaintiff under the WitL 


` In fact the defendant says that she has 


no objection to the grant of decree fot 
declaration provided the amount o= 
Rs. 300/- per month is regularly paid 
to her under the Will. She complains 
that she has not been paid the said 
amount since the death of her husband 
which occurred on 15th June, 1978. On 
merits no issue arises as the defendan: 
admits the claim of the plaintiff, - The 
following issues, however, arise for 
determination : 


1. Whether this court has jurisdiction 
to grant the declaration regarding the 
immovable properties situate at Sa- 
haranpur- and the moveable properties 
in suit? If not, to what effect? 


2. Whether the plaintiff is to be 


: granted the discretionary relief of de- 


~ @laration “in. the- facts and _sircumstances 
*of the case?-- i ae 
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“Issue No, Hr > - 
The immovable- papiris in disputa 

are as follows: ~ 
1. Plot No. 9 Area 256- sq. yds, 


‘situated in Durga Colony, Saharanpur . 


(U, Pi) 
Valued Rs. 30,000/- 

2. Plot No. 581/8/9 sq. yds.(?) situated 
in Khan Alampur, -Janakpura  Bajaria . 
Road Saharanpur. . 
Valued Rs. 40,000/- - 

3, Piot No. 83 Area 3384 sq yds: 
situated in Pathanpura, Saharanpur - 
(U. P.) half share 

Valued Rs. 25,000/- 
All these plots are situated at Saharan- 
pur, The plaintiff claims a declaration 
that he is the absolute owner of these 
properties, Para 9 of the plaint is as 
under: 

“That some of the investments are in 
the bank within the jurisdiction of this 
Hon’ble Court and the cause of action 
for the suit has arisen at Delhi where 
the defendant has held out threats and 
where the defendant resides and works 
for gain. Hence this Hon’ble court has 
the jurisdiction to try this suit”, 

2. The plaintiff claims jurisdiction 
with regard to immovable properties 
on the basis that the defendant held 
out threats to him at Delhi and thaf 
she resides. and works for gain af, 
Delhi. Section 16, Civil P, C. is as 
under: 

“Section 16 — Subject to the pecuni= 
ary or other limitations prescribed by 
any law, suits— 


{a) for the recovery of immovable 
property with or without rent or profits, 


(ob) for the partition of immovable 
property, 
(ec) for foreclosure, sale or redemp- 


tion in the case of a mortgage of or 
charge upon immovable property, 


(d) for the determination of any 
other right to or interest in immovable 
property, 3 

fe) for compensation for wrong fo 


immovable property, 


{f for the recovery of movable 
property actuatally under distraint or 
attachment, 


shall be instituted in the Court within 
the local limits of whose jurisdiction 
the property is situate: p 

Provided that a suit to obtain relief 
respecting, or compensation for wrong 
to, immovable property held by or on. 
behalf of the defendant may, , where 
the relief. sought 
tained through . his’ ‘personal’. obedience, 





can be entirely ob- ` 
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` the local limits of-whose jurisdiction 
the property is situate, or in the Court 
within the local limits of whose juris- 
diction the defendant. actually and 
voluntarily resides, or carries on busi- 
ness, or personally works for gain.” 

3. Under this section a suit for the 
determination of any right to immov- 
able property under cl. (d) is to 
instituted in the Court within the local 
limits of whose jurisdiction - the . pro- 
perty is situate, The plaintiff claims 
absolute ownership regarding the pro- 
perty in question; and absolute right 
under the Will dated 28th Dec., 1977 
of Kewal Kishan Handa, husband of 
the defendant. The question is: what 
are the rights of the plaintiff in the 
three plots in question? This question 
relates to determination of rights in 
immovable property, Admittedly the 
three plots are not situated within the 
jurisdiction of this Court and therefore 
this Court has no jurisdiction under 
S. 16, Civil P. C. to determine whether 
the plaintiff is the absolute owner of 
the plots. The moveable properties 
consist of deposits in banks. The defen- 
dant admittedly resides at Delhi. 
Therefore this Court under S. 20, Civil 
P. C. has jurisdiction to determine the 
right of the plaintiff with respect to 
moveable properties in suit. Some of 
the bank accounts are within the 
jurisdiction of this Court at Delhi. The 
other accounts are with the. banks at 
Saharanpur; ‘It is, 
this Court has‘ jurisdiction to deter- 
mine the plaintiff's right with respect 
to moveable properties only. 


4, The plaintiff has claimed two 
reliefs one with respect to immovable 
properties and the other with jurisdic- 
tion to grant the relief pertaining to 
immovable properties. The question 
therefore is: Can the Court return 
the plaint as regards the relief pertain- 
ing to immovable properties? If a 
Court has no jurisdiction to entertain. 
suit with respect to all the reliefs 
claimed, the plaint is liable to be re- 
turned to the plaintiff for presentation 
to the Court in which the suit should 
have been originally ' instituted under 

. 7, R. 19, Civil P. C. But in ‘| the 
present case this Court has jurisdiction 
to determine the right of the plaintiff 
with respect to one relief i.e. moveable 
properties. If the plaint is to be return- 
ed to the plaintiff, then this Court will 


plaintiff's; right with: respect:: ;to:..the 
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therefore, held that. 
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relief- regarding: :- moveable . properties. . 
In these circumstances the appropriate 
course would be to reject the. plain- 
tiffs claim pertaining to immovable _ 
properties in suit and to entertain the 
plaintiffs suit with respect to moveable 
properties. I, therefore, reject the. 
plaintiffs claim- with respect to the 
immoveable properties namely, three 
plots situated at Saharanpur detailed in 
Sch. ‘A’ annexed to the plaint. 

Issue No. 2: 


The plaintiff. has claimed absolute 
right . with respect to the various 
amounts lying with various banks at 
Saharanpur and at Delhi. The right is 
being claimed under the Will dated 
26th Dec, 1977 of Kewal Kishan 
Handa, The defendant admits the alla-. 
gations contained in the plaint. If the. 
defendant is admitting the plaintiffs 
claim there is no necessity to grant 
any declaration. Section 34 of the Spe- 
cific Relief Act is as under: 

“Section 34, — Discretion of Court as 
to declaration of status or right. Any 
person entitled to any legal character, 
or to any right as to any property, 
may institute a suit against any person 
denying or interested to deny his 
title to such character or right, and 
the Court may in its discretion make 
therein a declaration that he is so en- 
titled, and the plaintiff need not in 
such suit ask for any further relief: 


Provided that no Court shall make 
any such declaration where the plain- 
tiff, being able to seek further relief 
than a mere declaration of title, omits 
to do so.” 


The plaintiff has no absolute. right to 
claim a decree for declaration. This 
section confers a discretion upon the 
Court to grant or not to grant a 
declaration sought for by the plaintiff. 
The discretion is to be exercised on 
sound judicial principles. After the 
death of Kewal Kishan Handa the testa- 
tor, the legatee has to take out a Suc- 
cession Certificate or a Probate to re- 
cover or realise the property left, by 
the deceased. The plaintiff claims him- 
self to be a legatee under the said 
Will but it appears he has not taken 
any steps to’ obtain either probate of 
the Will or Succession Certificate to 
the estate of the deceased. The pre- 
sent suit is a suit for declaration orly. 
The value of the suit for purposes of 
jurisdiction has been fixed at Rupees 


d _ 3,50 000/- being the value of the pro- 
ot be .in a position to determine -the - 


perties and. the assets left by the 


deceased, Kewal- Kishan Handa, -Under| l 


~ jnecessity of 





. il or 12 of Sch. I of the Court- 
fees Act, 1879 as applicable to the 
Union Territory of Delhi Court-fees 
at the rate of 24% of the value of the 
i respect of which the 
Succession Certificate is 
claimed is payable. The value of the 
claim by the plaintiff as stated is 
Rs. 3,50,000/-. Thus the plaintiff, if he 
desires to obtain the Probate or Succes- 
sion Certificate, has to pay Court-fees 
of Rs. 8,750/-- On the present plaint 
he has paid fixed Court-fees of Rupees 
19.50 only. The present suit is a device 
to avoid payment oof the Court-fees. 
A declaratory decree should not be 
made by a Court where the object of 
the suit is to evade payment of stamp 
duty or Court-fees and the Court in the 
exercise of its discretion should refuse 
relief in such cases. Another reason is 
that there is no denial by the defen- 
dant. The question is: What is the 
the declaratory decree 
when there is no denial by the defen- 
dant. The only purpose appears to be 
to evade payment of Court-fees and 

i lying in 
various banks on the basis of declara- 
tion. This would amount to giving re- 
lief to the plaintiff without making him 
liable to pay the Court-fees required to 
be paid by him under the Court-fees 
Act. Ordinarily the banks cannot 
make payment of the amounts lying to 
the credit of fhe deceased unless the 
claimant is established 
The plaintiff 
has adopted the present suit as the 
mode to get a declaration in his favour 
and then to claim the amounts from 
the various banks. As the defendant 
does not deny the allegations of the 
plaintiff, the plaintiff is not likely to 
suffer at all if the declaration sought 
for’ by him is refused. 


5. In the circumstances, I do not 
consider, fit to grant the relief of 
declaration to the plaintiff. This I do so 
on two grounds, namely, (i) evasion of 


Court-fees and (ii) no denial of the 
alleged rights of the plaintiff by the 
defendant. I, therefore, dismiss the 


plaintiffs suit with regard to the move- 
able properties in the form of bank 
deposits detailed in Sch. ‘A’ annexed to 
the plaint. The plaint with regard to 
immovable properties is rejected. There 
will be no order as to costs. 
Suit dismissed in part and rejected in 
part, 
Suit dismissed. 
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PRAKASH NARAIN AND 
CHARANJIT TALWAR, JJ. 


Smt. Shanti Devi, Petitioner v. The 
Competent Authority under U., L. 
(C. & R.) Act, 1976, Delhi and others, 
Respondents, 

Civil Writ No, 466 of 1978, D/- 23-11- 
1979. : f 

(A) Urban Land (Ceiling & Regula- 
tion) Act (1976), Ss. 26 and 27 — Per- 
mission to sell urban land sought — 
Refusal without exercise of option to 
purchase illegal, ` 


Where the owner applies under S. 26 
of the above Act for grant of permis- 
sion to sell urban land the competent 
authority could refuse to grant it pro- 
vided simultaneously the authority 
elects to purchase the land on behalf 
of the State Government on a price to 
be calculated in accordance with the 
provisions of the Act. It will be noticed 
that except as in S. 27 there is no 
absolute power conferred on any au- 
thority to refuse permission to sell, 
Mere order refusing permission with- 
out exercise of the option to purchase 
would be illegal. (Paras 7 and 9) 

(B) Urban Land (Ceiling & Regula- 
tion) Act (1976), S. 2 (a) (i) — Con- 
struction of building “is not permis- 
sible” means not permissible at the 
time the land is sought to be dealt 
with, 

Reading sub-cl. (i) of cl. (q) of S. 2 
Urban Land (Ceiling & Regulation) 
Act as a whole for understanding the 
expression ‘vacant land’ it must be 
held that when the legislation refers 
to land on which construction of a 
building is not permissible, it means 
that the activity is not permissible on 
the date when the land is sought to be 
dealt with and not at any future time. 
The possibility that such activity could 
come to be permitted in future or that 
there are buildings constructed in the 
area or that there is no prohibition to 
construct in an unapproved colony or 
that there is no permanent prohibition 
to construct would not be sufficient to 


treat the land as ‘vacant land’ within 
the meaning of the provision. In this 
case construction of buildings in the 


locality was not permitted in the 
absence of Zonal plans prepared under- 
the Delhi Development Act at that 
time and the land was therefore held 
covered by S. 2 (q) (i) and was there-' 
fore not ‘vacant land’, (Para 10). 
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(C) Urban Land (Ceiling & Regula- 
tion) Act (1976), S. 4 (9) — Built-up 
holding cannot be added to land which 
is not ‘vacant land’. 

Under sub-s. (9) of S. 4 Urban Land 
(Ceiling & Regulation) Act which pro- 
vides for adding up of several holdings, 
a built-up holding could be added to 
‘vacant land’ and not to any other type 
of land. The order adding up the 
built-up holding to plots in another 
locality which did not answer the defi- 
nition of ‘vacant land’ was held to be 
illegal. (Para 11) 

(D) Urban Land (Ceiling & Regula- 
tion) Act 1976), S. 2 (a) (i) — Land 
notified for acquisition under the Land 
Acquisition Act was held to be one on 
which construction of buildings was not 
permitted. (Land Acquisition Act 
(1894), S. 4). (Para 12) 


B. N. Kirpal with Madan Lokur, for 
Petitioner; Ishwar Sahai, for Respon- 
dents, 


PRAKASH NARAIN, J.:— This peti- 
tion under Article 226 of the Constitu- 
tion of India highlights the desirability 
of social legislation to be brought about 
after careful consideration and not in 
a hurry. The social objective sought to 
be achieved by the Urban Land (Ceil- 
ing and Regulation) Act, 1976 may be 
laudable but its implementation has 
been found difficult. This is primarily 
because of the legislation as made. 


2 The petitioner is the owner of 
two plots of land each measuring about 
224 sq. metres in Khasra No. 189/150, 
‘Garhi Extension in the locality known 
as Sant Nagar in the Union Territory 
of Delhi. The Sant Nagar Colony, it is 
common ground, is an unapproved 
colony where building activity is still 
not permissible. The petitioner also has 
a one-half share as an owner along 
with her husband in land measuring 
526 sq. metres situated in Block ‘E’, 
Street No. 8 Vasant Vihar New Delhi. 
This plot bears No. 10 and a dwelling 
unit is constructed on it. The Vasant 
Vihar Colony is a colony approved for 
building activity by the Municipal Cor- 
poration of Delhi and the dwelling 
unit on the said plot No. 10 has been 
constructed after the building plans 
have been duly sanctioned by the Muni- 
cipal Corporation of Delhi. 

3. The land situate in Sant Nagar 
has been duly notified for acquisition 
by issue of a notification under Section 
4 of the Land Acquisition Act, 1894 
bearing No. F(15)/7/61-L&H() dated 
December 12, 1968. 
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4. On June 1, 1978 the petitioner 
gave notice to the Competent Authority 
under the Urban Land (Ceiling and 
Regulation) Act, 1976, hereinafter re- 
ferred to as the Act, of her intention to 
sell the said two plots which she owns 
in Sant Nagar, The Competent Autho<- 
rity by an order dated July 2l, 1978, 
purported to have been passed ex 
parte, declined to give permission to 
sell as prayed by the petitioner in her 
notice of 1-6-1978. The petitioner there- 
upon filed an appeal under Section 33 
of the Act to the appellate: authority. 
This appeal has also been dismissed by 
an order dated December 26, 1978. Both 
the Competent Authority and the Ap" 
pellate Authority have relied on the 
provisions of Section 4 (9) of the Act 
read with Section 2 (q) ‘thereof Ag- 
grieved by the said orders the peti- 
tioner has filed the present petition and 
has prayed for issue of a writ of certio- 
rari and/or mandamus  quashing the 
orders of the Competent Authority and 
the Appellate Authority and a manda- 
mus directing the respondents to grant 
the petitioner’s application for permis- 
sion to sell the said two plots in Sant 
Nagar. 


5. Rule nisi returnable before a 
Division Bench was issued by a Bench 
of this Court on April 11, 1979, As no 
return was filed nor appearance put in, 
another Bench of this court, before 
whom the matter came up on July 3L 
1979, directed that actual date notices 
be issued for Sept, 10, 1979 to the 
respondents. These were duly issued 
but no appearance was put in nor a 
return filed. The petitioner moved C.M. 
2804 of 1979 which came up before a 
Bench of this Court on Sept. 24, 1979. 
By this application the petitioner pray- 
ed that she be allowed to urge some 
additional grounds in support of her 
writ petition. Notice was ordered and 
was accepted by the Standing Counsel 
for Delhi Administration, respondent 
No. 3. No reply was filed. Indeed, the 
matter had to be heard ultimately 
without there being any return filed on | 
behalf of the respondents. We. how- 
ever, had the benefit of hearing argu- 
ments on behalf of the respondents. 


6. The social objective sought to b2 
achieved by Parliament in passing a 
legislation such as the Act is abviously 
to prevent concentration of wealth in 
a few hands, As the Preamble of tha 
Act itself shows, the Act purposes 
to put a ceiling on the ownershio 
and possession of vacant urban land 
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metres, depending upon in which urban 
agglomeration land is situate, The ceil- 
ing sought to be imposed is -on vacant 
land as distinguished from built-up 
land. Therefore, it is necessary first to 
be clear in one’s mind. as to what . is 
. the meaning of the term “vacant land” 
for the purposes of the Act, Clause (q) 
of S. 2 of the Act defines vacant land 
and according to it the term means 


land not being land mainly used 
for the purpose of agriculture, 
-in an urban agglomeration but 


does not include (i) land on which 
' construction of a building is not per- 
missible under the building regula- 
tions in force in the area in which 
such land is situated; (ji) im an area 
where there are building regulations, 
the land occupied by any building 
which has been constructed before, or 
is being constructed on, the appointed 
day with the approval of the appro- 
‘priate authority and the land appur~ 
tenant to such building; and (iii) in an 
area where there are no building regu- 
lations, the land occupied by any 
building which has been constructed 
before, or is being constructed’ on the 
appointed day and the land = appur- 
tenant to such building. There is a pro- 
viso to cl. (q) but that is not relevant 
for our purposes, Section 3 of the Act, 
lays down that except as otherwise 
provided in the Act, on and from the 
commencement of this Act, no person 
‘shall be entitled to hold any vacant 
land, in excess of the ceiling limit. Sec- 
tion 4 makes provision for the ceiling 
limit and it is not disputed that in 
ithe Union Territory of Delhi the ceil- 
ing limit for owning and possessing 
‘vacant land is 500 sq. metres, Sub-sec= 
tion (9) of S. 4 reads as under :— 


“Where a 
and also holds 


person holds: vacant land 
any other land on 
which there is a building with a 
dwelling unit therein, the extent of 
such other land occupied by the build- 
ing and the land appurtenant thereto 
shall also be taken into account in 
calculating the extent of vacant land 
held by such person.” 


Section 6 to Section 9 provide for 
filing and preparation of statement 
with regard to excess land held by 
persons. Section 10° gives the power 
of acquisition to the State Government 


to acquire excess land mentioned in 
_ the statement prepared under S. 9. 
Section 11 provides for compensation - 


. for acquisition ofthe excess land. 
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te In order to ‘'- ensure’ proper 
working of the Act for the attainment- 
of the social objective that was there 
before the Parliament, transfer and 
use of the urban property was. also 
required to be regulated. This was 
sought to be done by the provisions of 
Chap. IV of the Act, Section 26 postu- 
lates that no person holding vacant 
land within the ceiling limit 
Shall transfer by way of sale, mort- 
gage, gift, lease or otherwise except 
after giving notice in writing of the 
intended transfer te the competent au- 
thority. Sub-sec, (2) of S, 26 lays down 
that where a notice under sub-s. (1) of 
S. 26 of intention to alienate has been 
to competent . 
it will have the first option to purchase 
such land on behalf of the State Gov- 
ernment at a price calculated in ac 
cordance with the provisions of the 
Land Acquisition Act, 1894 or any 
other corresponding law for the time 
being in force. But if the option is no 
exercised .within a period of 60 days 
from the date of the 
notice, i 
competent authority has no intention 
to purchase such land on behalf of th 
State Government and it shall be law- 










vision is made that if the option to 
purchase is exercised by the competent 
authority the purchase shall be com~ 
pleted within the stipulated time by 
payment of a price to be calculated as 
provided in the Act. Section 27 deals 
with prohibition on transfer of urban 
property. It prohibits sale, mortgage 
gift, lease etc. of any urban or ur- 
banisable land with building, whether 
constructed. before or after the com- 
mencement of the Act, or a portion only 
of such building for a period of 10 yrs, 
from. the commencement of the Act or 
from the date on which the building is 
constructed, whichever is later, except 
with the previous permission in writ- 
ing of the competent authority. Sub- 
sec. (2) of S. 27 postulates an applica- 
tion in writing to the competent au- 
thority where a transfer is intended 
of land as mentioned in sub-s. (1) f 
S. 27. Sub-sec. (3) empowers the com- 
petent authority after making such 
enquiry as it deems fit by an order in 
writing to grant or refuse to grant the 
permission applied for. Sub-sec. (5) 
makes it clear that the prohibition on 
transfer of urban property postulated 
by S. 27 is’ with regard to land which 


ous 1980. .- were yg See 


has a. building on: it or ofthe building.. 


only or a portion of the building. It is 
further clarified that’ where the per- 
mission sought is for sale of the build- 
: ing or part of the building an option 
may be exercised on behalf of the 
‘State Government to purchase the 
same but if the option is not exercised 
-within 60 days from the date of the 
receipt of the application it shall be 
lawful for the person making the appli- 
cation to transfer the land to whomso- 
ever he may like, : f 


8. Section 33 provides that any per- 
‘son aggrieved by an order of the com- 
petent authority may appeal. within 30 
days to the appellate authority consti- 
tuted under the Act and the order of 
the appellate authority shall be final. 


$. On a reading of the provisions of 
‘ithe Act it is apparent that except as in 
S. 27 there is no absolute power con- 
ferred on any authority to refuse per- 
mission to sell. If there is a refusal of 
permission to sell it has to be accom- 
‘panied with an option to purchase on a 
price to be calculated in accordance 
.Jwith the provisions of the Act. If the 
"option to purchase is not exercised by 
the competent authority within sixty 
then the impediment to sale 
face of it, 
therefore, the impugned orders of the 
competent authority and the appellate 
authority are illegal. 










198. Even otherwise on a pure con- 
struction of the provisions of S. 2 (q) 
and S. 4 (9) we are of the view that 
the orders of the competent authority 
and the appellate authority cannot be 
upheld. Sub-clause (i) of cl. (q) of S. 2 
has to be read as a whole to under- 
stand what is “vacant land”. When it 
is said by the Legislature that land on 
which construction of a building is not 


(permissible, what is obviously meant 
is not permissible at the time when 
the land is sought te be dealt with 


and not at any future time. Both the 
competent authority and the appellate 
authority have taken the view that 
` construction activity in Sant Nagar, 
though not permissible in the absence 
of zonal plans prepared under the 
Delhi Development Act at the moment, 
may be permissible in-. future and so, 
the inability to construct is not a per- 
manent disability. No doubt, there are 
‘a large number of unauthorised con- 
‘structions around Delhi but when a 
law abiding citizen says that under the 
Act read with, the provisions of. the 
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: Delhi. Development Act and, the. Delhi . 
.Municipal Corporation ‘Act, today tne 
land in Sant Nagar cannot, be built 
upon, the competent authority and the 
appellate authority, who concede this 
proposition, should have not gone on 
expectations but on the actual 
state of things. Therefore, th 
land in Sant Nagar -is not ‘vacant 
within the meaning of the Act. 
It was urged on behalf of the respon- 
dents that the Delhi Municipal Corpo- 
ration Act only requires building plans 
te be sanctioned but there is no prohi- 
bition as such to construction in an 
unapproved colony. The provisions of 
the Delhi Development Act were refer- 
red to and it was urged that there is 
no prohibition to construct or at least 
no permanent prohibition to construct. 
There is an obvious fallacy in the con- 
tention. If a person raises unauthorised 
construction, be it unauthorised for 
violation of the requirements of the 
Delhi Municipal Corporation Act to get 
building plans sanctioned or construc- 
ting without clear indication as to the 
land use in zonal plans, the person con- 
structing the building is not orly liable 
to have the building demolisned but 
also suffer other penalties. To a law 
abiding citizen this would be a deter- 
rant and for all intents and purposes 
the law operates qua. him in such 4 
way that he can rightly say that con- 
struction of a building is not permis- 
sible under the building regulations in 
force, This is the only intelligible way 
of construing the various enactments 
which operate. We, therefore, hold that 





Sant Nagar land is land which falls 
within sub-clause (i) of clause (q) of 
Section 2 of the Act. If that be so, 


then the petitioner 
excess vacant land. 


‘M1. Sub-sec. (9) of S. 4 has already 
been read earlier, It provides for add- 
ing up of various holdings. A built- 
up holding is to be added up to 
“vacant land”. The area of the built- 
up holding cannot be added to any 
other type of land. This is obvious 
from a plain reading of the section. We 
have already held that the patitioner’s 
plots in Sant Nagar are not vacant 
land within the meaning of the Act. 
Therefore, the Vasant Vihar plot could 
not be added to arrive at. what has 


does not hold any 


been held to be excess land, The 
exercise as done by the competent 
authority and the appellate authority, 


is, therefore, wholly illegal and with- 
out jurisdiction, Furthermore, we find 
wte te o Ne. Soe A i “Yh 
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that the fact of the petitioner being 
only an owner of half the property at 
Vasant Vihar has not been clearly kept 
in mind, Assuming that the Sant 
Nagar land can be added with the 
Vasant Vihar land, each plot of Sant 
Nagar had to be added up separately 
and after deleting 500 sq. metres only 
the balance was to be declared as ex- 
cess land. To refuse permission for 
sale of both the plots in Sant Nagar, 
even if permission was at all necessary, 
is wholly unjustified, illegal and with- 
out jurisdiction. P 

12. It is pertinent to note that the 
land in Sant Nagar is under threat nf 
acquisition by issue of S. 4 notification 
of the Land Acquisition Act, 1894. 
This is not denied by the respondents. 
In this view of the matter also build- 
ing activity would not be permissible 
as no prudent person would construct 
on land already notified under S. 4 of 
the said Act because he will get no 
compensation for it unless the construc- 
tion is made with the permission vf 
the Land Acquisition Collector. For all 
intents and purposes the effect of S. 4 
notification, therefore, is that building 
activity is not permissible in Sant 
Nagar. This would also result in ex- 
cluding the Sant Nagar plots from the 
total holding of the petitioner for the 
purposes of computing vacant land 
under the Act. : 


13. Accordingly, we quash the 
orders of the competent authority and 
the appellate authority respectively 
dated July 21, 1978 and Dec. 26, 1978 
and direct the competent authority to 
issue an order according formal per- 
mission to the petitioner to sell the 
two plots of land in Sant Nagar. In 
the circumstances of the case there 
will be no order as to costs. 

; Petition allowed. 
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AVADH BEHARI ROHATGI. J. 
Sushil Chander Gupta, Appellant v. 
Radha Krishan Bathija, Respondent. 
S. A. O. No. 130 of 1979, D/- 26-2-1980.* 


Delhi Rent Control Act (59 of 1958), 
Ss. 14 (1) (d), 39 — Residence of tenant 
ər his family members for six 
months immediately preceding the 
date of application for eviction —~Proof 
— Extent of — Necessity of tenant exa- 


*(From Order of P. K. Bahri, Rent Control 
Tribunal, Delhi, D/- 19-4-1979.) 
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mining himself — Notice to quit — Served 
at tenants address — Presumption of 
tenanťs residence — Validity. (Evidence 
Act (1872), Ss. 114, 115, 3; Post Office 
Rules (1933), Rr. 62, 63, 64; Words and 
Phrases — “Residence”). 


A landlord filed an application for evic- 
tion of tenant under S. 14 (1) (d) on ground 
that neither tenant nor any member of his 
family has been residing in the rented 
premises for a period of six months imme- 
diately before the date of filing the ap- 

lication. While the landlord examined 

imself and made a positive statement 
that neither the tenant nor any ot his 
family members had been residing in the 
premises for the relevant period, the 
tenant himself did not appear. His son and 
a physician were examined on his behalf. 
The landlord had earlier. sent notice to 
quit by Registered post A. D. The tenant 
and his son denied their signature on the 
Acknowledgment Card. The Controller 
disbelieved tenant’s evidence and passed 
order of eviction. On appeal, the Rent 
Control Tribunal raised presumption that 
as notice to quit was received on tenant’s 
address, he must be deemed to have been 
residing and found corroboration in the 
evidence of tenant’s witnesses. Thus he set 
aside the order of eviction. On second 
appeal to High Court reversed the Tribu- 
nals order and held. 


The presumption of service of notice 
does not necessarily imply that the tenant 
himself received the notice and he was ac- 
tually residing there. The presumption of 
service has a limited role. In the. first 
place, the presumption is raised in favour 
of the sender of the notice. It cannot be 
raised for the benefit of the tenant. He 
has to prove the positive fact that he was 
residing in the premises during the crucial 

eriod, Secondly the presumption is a re- 
puttable presumption. It is not a conclu- 
sive presumption. Nor is it a rule of law. 
Thirdly, the tenant denies that the notice 
was served on him and at the same time 
claims the benefit of the presumption. 
This is approbating and _ reprobating. 
Fourthly, Rules 62, 63 and 64 of the Indian 
Post Office Rules, 1988 framed under the 
Indian Post Office Act, 1898 show that an 
article can be delivered to the addressee 
or his agent. Therefore, the tenant's resid- 
ence is not proved. More so when the 
Acknowledgment card does not bear the 
tenant’s signature but of someone who is 
disowned by the tenant. Still more so 
when the tenant disputes the service of 
notice itself. Fifthly, notice of termina- 
tion of tenancy is not required under the 
Rent Acts. (Para 10) 
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The question of residence or non-resid- 
ence is not a question of presumption. It 
is a question of fact. It is not a question 
of inference but of positive proot. The 
landlord cannot prove the negative ex- 
cept by his statement. The tenant is re- 
quired to prove the positive. The burden 
at once shifts to him to show that he was 
residing during the period in question. It 
is not Be naked assertion, but by deeds 
and acts that residence is established. 
Where the tenant abstains from examining 
himself, presumption of adverse inference 
can properly be raised. When the tenant's 
testimony is conspicuously absent, there 
remained nothing which could be corro- 
borated by his other witnesses. 

(Paras 11, 15, 16, 17) 

The finding of the Tribunal as to resid- 
ence of the tenant, was based purely on 
presumption. It could not take the place 
of direct proof. Residence was not proved 
as a fact, High Court in second appeal 
was, therefore, entitled to set aside the 


finding of the Tribunal. (Para 20) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1745 10 


1972 A. C. 24: 1970 WLR 366, S. v. S. 18 
(2693) 3 Cas in Ch 55:22 ER 963 Bath 
and Mountaque’s case- 15 
Madan Bhatia, for Appellant; P. D. 
Gupta, for Respondent. 
GMENT :— The short question 
for determination in this appeal is whether 
the tenant is liable to ejectment on the 
ground of Section 14 (1) o of the Delhi 
Rent Control Act, 1958 (the Act). 
tion 14 (1) (d) reads: 

“That the premises were let for use as a 
_residertce and neither the tenant nor any 
member of his family has been residing 
therein for a period of six months imme- 
diately before the date of the filing of the 
application for the recovery of possession 
thereof;” 

2. On 27th August, 1974, the landlord 
brought an application for ejectment of 
the tenant on several grounds. First he ob- 
tained an ex parte order of eviction. In 
execution he obtained possession of the 
premises. Later on the ex parte order was 


Sec- 


set aside. But . restitution was 
not ordered. The case itself was 
ordered to be decided expeditiously. 
The case was then heard. The addi- 


tional controller after hearing evidence 
and arguments ordered the ejectment 
of the tenant on the ground of S. 14 (1) (d) 
of the Act. From his order the tenant ap- 
pealed to the Rent Control Tribunal. The 
tribunal decided in favour of the tenant. 
It held that the tenant was not liable to 
ejectment. Now the landlord appeals to 
this court from the order of the tribunal 
dated 19th April, 1979. 
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8. The crucial period for proving the 
non-residence of the tenant in the premi- 
ses is the period of six months “imme- 
diately before the date of the filing of the 
application” for eviction. The application 
for ejectment was made on 27th August, - 
1974. So what has to be seen is whether 
the tenant or any member of his family 
was residing in the premises from 27th 
February, 1974 to 27th August, 1974. This 
is the single question to be determined in 
the case. 


4. To prove his case the landlord en- 
tered the witness box. He made a positive 
statement that neither the tenant nor any 
member of his family had been residing 
for six months immediately preceding the 
presentation of the petition. In defence the 
tenant examined three witnesses, Himself 
he did not appear before the Controller to 
give evidence. The first witness was his 
son and attorney, Girdhari Lal. He stated 
that his father was residing in the premises 
from March to August 1974, On 8rd Sep- 
tember, 1974, he left for Bombay. The 
second witness was J. K. Aggarwal, che 
previom landlord. His evidence was main- 
y on the purpose of letting. The tenant’s 
case was that the premises were let to 
him for residence-cum-commercial pur- 
pose. On this point the concurrent tinding 
is that the premises were let purely for 
residence. The third witness was Sheel 
Sarup Khandelwal, a practitioner of homoe- 
opathic medicine, who deposed that he 
treated the tenant for his illness during 
March, April and May 1974, and. gave 
medicine. One visit he paid to the tenant 
at his residence in question on lst June, 
1974. This is the entire evidenc2 in the 
case, 


5. The Additional Controller did not 
believe the tenant’s witnesses. He found 
as a fact that the tenant did not reside in 
the premises for the critical period of six 
months. He ordered his eviction. 


6. On appeal the tribunal reversed this 
finding. Not that he found ample evidence 
of residence, But he called in aid a pre- 
sumption of fact in favour of the tenant. 
The evidence of two witnesses — the son 
and the homoeopath — he evaluated as 
laregly ‘corroborative’. He agreed with 
the Controller that non-appearance ot the 
tenant was ‘fatal’ to his case. But fcr a 
contrary conclusion he drew upon a pre- 
sumption and made it the foundation of 
his verdict. 

7. The presumption on which the tri- 
bunal grounded his decision was the pre- 
sumption that the notice of termination 
of tenancy dated 18th April, 1974 was 
served on the tenant at the address of the 





- premises and therefore he presumed that 
- the tenant must be residing at the mate- 
rial time in the suit premises, 


the tenant. One was notice dated 19th Feb- 
ruary 1974. This notice was admittedly re- 
. ceived by Girdhari Lal, the son ot the ten- 
ant, on 24th February 1974. This notice 
was served before the concerned period 
of six months and is therefore not rele- 
vant to the question at issue. The second 
notice dated 18th April 1974 was served 
on a person whose signatures nobody 
could identify. Girdhari Lal in his state- 
ment asserted that the tenant was never 
served with this second notice. But since 
the notice was duly received at the ten- 
ant’s address and the address was correct, 
a presumption under section 114 of the 
Evidence Act and Section 27 of the Gene- 
ral Clauses Act was raised against the ten- 
ant. This presumption of service of notice 
on the tenant was then used against the 
landlord, The tribunal held that service of 
notice showed that the tenant was resid- 
ing in the premises in April 1974 and 
therefore the period of six months of 
non-residence was not proved. The tribu- 
nal said: 


“The landlord wants to rely on the legal. 


presumption by virtue of Section 27 of 
the General Clauses Act and section 114 
of the Evidence Act to prove the service 
of this particular notice on the tenant. 
Under these provisions if a particular 
notice. has been shown to have been sent 
by registered post at a correct address, 
then it is to be presumed that the same 
must have been delivered to the addres- 
see. Now if this presumption is sought to 
be drawn against the appellant by the 
Landlord then I have no option but to 
hold that this notice must have been de- 
livered to the appellant at the address of 
the demised premises. So the appellant 
would be deemed to have been served with 
this notice when he was present in the 
demised premises. Once this fact is assum- 
ed to be correct, then it has to be’ held 
that at least appellant was residing in the 
demised premises in April, 1974 when he 
received this notice. So the ground of evi- 
ction covered by Clause (d) would not be- 
come available to the landlord. If no pre- 
sumption is to be drawn that this notice 
has been delivered to the appellant at the 
address of the demised premises, then it 
has to be held that the contractual tenancy 
of the appellant has not been determined 
as this notice would not be then | con- 
sidered to have been served: on the ap- 


` _ pellant. So. the ‘respondent-landlord” can- 


” not Succeed ‘either way.” ' 


Sushil Chander v: Radha Krishen 


‘sidence is not proved. More so when the 


"ADR 


` 9. In short the tribunal said: “If I draw > 
the legal presumption in favour of the 
landlord, the ground of eviction set up by 


- the landlord gets displaced.” 
8. The landlord served two notices on - 


10. To me this reasoning is incompre- 
hensible. The presumption of service o 
notice does not necessarily imply that the 
tenant himself received the notice and he 
was actually residing there. The presump- 
tion of service has a limited role. In the 
first place, the presumption is raised in 
favour of the sender of the notice. It can- 
not be raised for the benefit of the tenant. 
He has to prove the positive fact that he 
was residing in the premises during the 
crucial period. Secondly the presumption 
is a rebuttable presumption. It is not a 
conclusive presumption. Nor is it a rule of 
law. Thirdly, the tenant denies that the 
notice was served on him and at the same 
time claims the benefit of the presump- 
tion. This is approbating and reprobating. 
Fourthly, Rules 62, 68 and 64 of the Indian 






or his agent. 


A. D. card does not bear the tenant’s 
signature but of someone who is disowned 


1745. The Supreme Court has held that 
notice of termination of tenancy is not re- 
quired under the Rent Acts, The tribunal 


quit is necessary. Therefore the argument 
has now no legs to stand upon. 


il. The whole case centres round a 
prennon and two witnesses. The evi- 
ence of the son, Girdhari Lal, shows that 
the tenant mainly resides in Bombay where 
he owns a business and a flat in Sion. He 
has blood pressure. He has a heart (trou- 
ble). Admittedly the tenant was living in 
Bombay in January and February 1974. 
Admittedly the tenant had no ration card 


which could show that he drew his ration 


in the subject period. The son himself 
does not reside in Delhi with the father 
at the premises. He is living separately 
from him since 1956. For the purposes of 
the clause the son ‘is not a “member of the 
family.” : Except his bald statement that, 
his father: was living in the premises from 


_March to August 1974 the witness’ was 


“compelled to ‘admit that 'hè'did hot ™ have > ~ 
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any document to prove his assertion. It is 
not by naked assertion, but by deeds and 
acts that residence is established. It is for 
this reason that it is impossible to formu- 


late a rule specifying the weight to be- 


attached to a particular evidence. All that 
can safely be said is that more reliance is 
placed upon conduct, deeds, and acts than 
nee assertions, especially if they are 
oral. 


12. Nor does the evidence ot the 
homoeopath prove the tenant’s case. He 
ofily once examined the tenant at the pre- 
mises on Ist June, 1974. He produced a 
register to prove the visit. The Con- 
troller did not accept this evidence. His 
principal criticism of the medical evi- 
dence was that in the register maintained 
by the witness the word ‘visit’ appeared 
only against the name of the tenant. ‘There 
was no such remark against any other 
party. 

18. There are two presumptions. One 
is on the side of the landlord. It is that the 
notice to quit was served. The other is on 
the side of the tenant. That he was resid- 
ing in the premises at the material time. In 
my opinion, one does not logically follow 
from the other. We do not know who ac- 
cepted the notice dated 18th April, 1974. 
The tenant’s son denies the receipt of 
notice. Signatures on the A. D. have not 
been identified. These may be the signa- 
tures of a servant. He may be an autho- 
rised person. He may be a clerk in the 
office establishment. It was the case of 
the tenant that he had an office in the pre- 
mises. Now if there was an office and 
somebody received the notice it will not 
prove that the tenant was residing in the 
premises. 


14. The tribunal’s judgment if I read 
it aright, is founded on a presumption. He 
held residence as a presumed fact. With- 
out the aid of presumption it is not pos- 
sible to reach the conclusion the tribunal 
did. Apart from the erroneous presump- 
tion on which the tribunal based its deci- 
sion there is no solid proof to show that 
the tenant was living m the premises dur- 
ing the given period. The Controller 
reached conclusion of fact on evi- 
dence. The tribunal disagreed with him 
mainly because of the presumption. 


15. Residence is a state of things. To 
prove the existence of a certain state of 
affairs presumption by. itself signifies very 
little. A tribunal of fact requires a degree 
of probability which is commensurate with 
the occasion.. It is useful to recall the 
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words ‘of ‘Holt C. J.:in Bath and. Moun- - 


. tague’s case (1693) 3 Cas in Ch. %5 (105). 


He said: : ; 
“A probable presumption alone is no 


. proof to rely upon; where indeed there is 


some proof of witness positive, and the 
presumption is probable that is . added 
thereto, it may be a good fortifying evi- 
dence, but it signifies very little of itself 
for a foundation.” 

186. There is a fatal flaw in the ten- 
ant’s case. He did not appear before the 
Additional Controller. He did nct give 
evidence. The best evidence was his own. 
But he was not willing to be subjected to 
the cross-examination of the opponent. In 


_the fire of cross-examination truth is eli- 


cited. The Additional Controller adver- 
sely commented on the non-appearance ot 
the tenant. The evidence of the two wit- 
nesses he found entirely unsatisfactory. As 
regards the tenant he could discover no 
cogent reason or explanation of his non- 
oppoarenrt. The tribunal recognised this 
‘fatal’ weakness. But he diluted the effect 
by saying that “non-appearance of the ap- 
pellant in the witness box would have 
been very fatal to the case of the appel- 
lant if from other evidence it had not been 
proved that the appellant resided in the 

emised premises at the relevant time.” I 
cannot accept this reasoning. The tribunal 
held that the evidence of Girdhari Lal and 
the homoeopath corroborated the tenant’s 
case of residence. “Corroboration” is not 
a technical term. It simply means “con- 
firmation” or “support”. But contirmation 
of what? Is it confirmation of a presump 
tion? This is what it really comes to, The 
tenant’s individual testimony is conspicu- 
ously absent. On the corroborative testi- 
mony of a plurality of witnesses the tri- 
bunal found in favour of the tenant. In 
my opinion the Controller was right in 
holding that the best evidence had been 
withheld from him and that the evidence 
such as it was did net prove the tenant's 
case of residence. 

17. A presumption of adverse inference 
can properly be raised in these circum- 
stances against the tenant. This is what 
the controller did. His approach was sim- 
ple and direct. Witnesses do not carry 
conviction with a court or tribunal when 
the party himself keeps away and is not 
ready to stand the test of cross-examina- 
tion. The question of residence or non- 
residence is not a pa of presumption. 
It is a question of fact. It is not a question 
of inference but of positive proof. The 


landlord cannot prove the negative except! | 
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by his statement. The tenant is required 
to prove the positive. The burden at once 
shifts to him to show that he was residing 
during the period in question. 

18. I do not deny that inferences can 
be drawn by a tribunal of fact. But it is 
not obliged to draw them asa matter cf 
law when the tenant has chosen not to 
appear before the tribunal in support cf 
his case. Once evidence has been led # 
must be weighed without using the pre- 
sumption as a makeweight in the scale af 
probabilities. Presumptions come only in 
the very rare case of the evidence being 
so evenly balanced that the court or tri 
bunal is unable to reach a decision on it. 
(S. v. S. (1972) AC 24 (41)). 


19. On the whole case my conclusion 
is that the tribunal was in error in draw- 
ing a presumption in favour of the tenant 
and in resting his decision on it. The evi- 
dence of tenant’s witnesses was not sub- 
stantive evidence. At best it is ‘corrobora 
tive’, as the tribunal said. But the corro- 
borative evidence is of value when tha 
direct evidence of residence is given by 
the tenant himself. 

20. Counsel for the tenant argued that 
no second appeal lies on a question of fact 
under Section 39 of thé Act and I should 
not upset the finding of the tribunal. I do 
not agree. The finding of the tribunal is 
no finding, based as it is purely on a pre- 
sumption. Jt is more of a surmise or as- 
sumption. In the absence of proof a tri 
bunal of fact has no right to assume that 
such and such was the true situation. In 
civil cases conclusions of fact are to ba 
founded on a preponderance of probabili- 
ties and not on peonnin.. Presump- 
tions can be used as “fortifying evidence” 
but they cannot take the place of direct 
proof. Now this presumption is limited to 
common course of business. The most 
common illustration under this heading 
arises in the case of letters which, if prov- 
ed to have been addressed proprely and 
posted, are presumed to have been receiv- 
ed in due course.-This presumption applies 
when a modern statute authorises or re- 
quires the service of any document by 
post, unless the contrary intention appears. 
(Halsbury (4th ed.) Vol 17 para 85). To 
infer from this that the tenant was resid- 
ing in the premises during the relevant 
period is a complete misunderstanding 
and misapplication of the law. There is no 
presumption of residence. Residence was 
to be proved as a fact. There is no scope 
for presumption when facts are known. 

21. For these reasons I allow the ap- 
peal and restore the eviction order passed 
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by the Additional Controller dated 6th 
May, 1978. The parties are left to bear 


their own costs. 
Appeal allowed. 
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V. S. DESHPANDE. C. J. AND 
RAJINDAR SACHAR, J. 


Dinesh Chandra Pande, Petitioner v. 
Chaudhury Charan Singh and others, 
Respondents. 


Civil Writ Petn. No. 1117 of 1979, D/- 
18-8-1979. 

(A) Constitution of India, Art. 226 — 
Question of law and political questions — 
Distinction — Political questions are un- 
justiciable — But when interpretation of 
Constitution is involved in answering 
them they would be justiciable. 

Political questions are unjusticiable by 
Courts. The main reason is that legitimate 
use of peices power is generally non- 
justiciable since it has political sanction 
which is sufficient in view of the separa- 
tion of powers between the executive, the 
legislature and the judiciary in the Consti- 
tution. But when it is alleged that politi- 
cal power has not been used in accord- 
ance with the Constitution or the law, the 
Courts have to examine if the issues are 
legal or political and if the latter if they 
are justiciable or not. Broadly speaking 
when there is a general agreement among 
the dominant political groups as to the 
rules which should be applied, then there 
is a legal issue while a political issue is 
one about which there is a greater con- 
flict, less certainty and less agreement. 
The questions would be more political 
than legal when the interests are to be sub- 
served by raising them are general or 
political rather than individual or legal. 
The courts will not shun to decide seem- 
ingly political question when the Consti- 
tution or a statute has to be interpreted 
to answer them. (1962) 869 US 186, Ref 

-> : (Paras 4, 5, 9, 28) 

(B) Constitution of India, Arts. 75, 85 
and 74 — Resignation of Council of 
Ministers headed by A — No party in Lek 
Sabha having absolute majority — B hav- 
ing more supporters in Lok Sabha than 
any other member — President can ap- 
point B as Prime Minister — B need not 
seek vote of confidence in Lok Sabha be- 
fore or simultaneously with his appoint- 
ment — President can proregue Lok 
Sabha on advice of new Council of Minis- 
ters headed by B and convene session of 
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Lok Sabha subsequently to enable B to 
seek vote of confidence. 

The order in which the clauses of 
Art. 75 are arranged shows that the execu- 
tive, that is, the President and the Coun- 
cil of Ministers precedes in time the 
Legislature in the process of Govt. Under 
Art. 75 (1) the Council of Ministers is 
constituted on the appointment of the 
Prime Minister and other Ministers on 
his advice. Under Art. 75 (8) the Council 
of Ministers is collectively responsible to 
the House of People. This means that 
there has to be a Council of Ministers be- 
fore it can be responsible to the House of 
People. Thus the appointment of the 
Council of Ministers has to precede the 
vote of confidence which they must win 
from the House of People or encounter 
the vote of non-confidence. Unless the 
Lok Sabha expresses lack of confidence 
the Council of Ministers will continue to 
be theoretically responsible to the Lok 
Sabha. Under Art. 75 (5) a Minister who 
is not a member of either House of Parlia- 
ment has to become a member of either 
House within six months of his appoint- 
ment. This shows that the President can 
appoint a Minister not only before he be- 
comes responsible to the Lok Sabha but 
even before he is a member of the Lok 
Sabha. This conclusively shows that the 
constitution of the Council of Ministers 
must precede in order of time the vote of 
confidence or no confidence in the Coun- 
cil of Ministers by the Lok Sabha. There- 
fore, it is not correct to say that the Prime 
Minister must seek the vote of confidence 
in the Lok Sabha before his appointment 
or simultaneously with it. Under Art. 85 
the President can prorogue the Lok Sabha 
on the advice of the new Govt. headed 
by the Prime Minister and summon the 
session of the Lok Sabha subsequently to 
enable the new Govt. to seek a vote of 
confidence. 


After the resignation of the Council of 
Ministers headed by the Prime Minister A 
no party in the Lok Sabha had absolute 
majority. Therefore the President called 
upon the Leader of the opposition to form 
the Govt. and on his inability to do so the 
President asked A and B the leader of 
another party in the Lok Sabha to submit 
lists of their supporters in the Lok Sabha. 
On being satisfied that B enjoyed the sup- 
port of more members in the Lok Sabha 
than A the President on 26-7-79 called 
upon B to form the Govt. and in accord- 
ance with the highest democratic tradi- 
tions asked B to seek the confidence of 
the Lok Sabha by third week of August 
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79. Accordingly B was sworn in as Prime 
Minister and thereafter other Ministers 
were also sworn in. On the advice of the 
new Cabinet the Lok Sabha was prorogu- 
ed by the President and soon thereafter a 
session of the Lok Sabha was called for to 
begin on 20-8-79 to enable the new Govt. 
to seek a vote of confidence. It was held 
that the Council of Ministers headed by B 
was validly appointed and the action of 
the President in proroguing the Lok Sabha 
on the advice of the new Council of 
Ministers and in giving them time till 
20-8-79 to seek a vote of confidence in the 
Lok Sabha was not only proper but entire- 
ly constitutional and unobjectionable in 
view of Arts. 75 and 85. The centention 
that it was highly desirable that the vote 
of confidence or no confidence should 
have been allowed to be expressed in the 
continued session of the Lok Sabha end 
the Lok Sabha should not have been pro- 
rogued had no force because what was 
desirable was a question of policy which 
was for the President as advised by the 
Council of Ministers to decide. the 
Courts were to decide it they would be 
doing the function of the executive. AIR 
1971 SC 1002 and AIR 1971 SC 1551 and 
(1908) 194 US 267 and AIR 1969 SC 903 
and (1962) 369 US 186, Rel. on. 

(Paras 10, 18, 14, 26, 26, 27) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1551 i 
1971 (Supp) SCR 46: AIR 1971 SC 1002 i 

i 

(i968) 1 SCR 478: AIR 1969 SC 908 13 
1968) 3 All ER 544 : (1963) 3 WLR 63 (PC) 

Adegbenro v. Akintola 18 
(1962) 869 US 186:7 L ed 2d 663 Charles 

W. Baker v. Joe C. Carr. 7, 13 
AIR 1950 Mad 248:51 Cri LJ 615 18 
(1908) 194 US 267: 48 L ed 971 Missouri 

Kansas and Tennesse Railroad v. May 12 

Danial Latiffi, Sr. Advocate with Dilip 
Sinha and Raghubir Malhotra, for Peti- 
tioner. 

DESHPANDE, C. J.:— Which comes 
first in order of time, the executive or the 
legislature? This question raised by the 
present writ petition is certainly easier to 
answer than the popular quiz — which 
comes first, the egg or the chicken. For, 
the answer comes out of Article 75 of the 
Constitution and the unwritten conven- 
tions or constitutional practice. 

2. After the resignation of the Council 
of Ministers headed by Shri Morarji 
Desai, the President first called upon the 
Leader of the Opposition to form the Gov- 
ernment. When he expressed his inability 
to do so, the President asked Shri Morarji 


. 116 Delhi 


Desai and Shri Charan Singh to subm:t 
lists of their supporters in the Lok Sabha. 
After scrutinising them on 26th July, 1973 
the President concluded that Shri ‘Sharaa 
Singh enjoyed the support of more mem- 
bers in the Lok Sabha than Shri Morar‘i 
Desai. He called upon Shri Charar Singh 
to form a Government adding that in ac 
cordance with the highest democratiz 
traditions and in the interests of establish- 
ing healthy conventions Shri Charan 
Singh would seek a vote of confidence in 
the.Lok Sabha at the earliest possible op- 
portunity, say, by the third w2ek of 
August, 1979. Shri Charan Singh was 
swom in as the Prime Minister and there- 
after some other Ministers were also 
sworn in. Presumably on the advice of the 
Cabinet the Lok Sabha was prorogied by 
the President. Soon thereafter a session of 
the Lok Sabha was called for to begin on 
Monday the 20th August, 1979 to enable 
the new Government to seek a vote of 
confidence. 


8. In the above circumstances, the 
petitioner challenges the legality of the 
Government formed by Shri Charan Singh. 
Shri Danial Latiffi, learned Counsel who 
argued for the admission of the pətition, 
chose to advance the following paints in 
support of the contention : 


(1) Under Article 75 (8) the Council of 
Ministers shall be collectively responsible 
for the House of the People. The vote of 
confidence in the Lok Sabha should there- 
fore have been sought by the new Gov- 
emment either before taking otice or 
simultaneously with it. The continuation 
of the new Council of Ministers in the 
office without doing so is a violation of 
Article 75 (8). 

(2) The de jure status of the new Gov- 
ernment thus being doubtful, the Presi- 
dent should not have accepted its advice 
to prorogue the Lok Sabha since 
this enables the new Government to conti- 
nue in office without seeking a vote of 
confidence in the Lok Sabha. 

(8) In case the new Governmert does 
not get the vote of confidence on tke 20th 
August, 1979 or thereafter it would not 
have the right to advise the President to 
dissolve the Lok Sabha for a mid-term 
poll because it was not a legally consti- 
tuted Government. 


4. The contentions raised in his argu- 
ment by the learned counsel are only 
partly questions of law. They are also 
' partly political. They involve considera- 
tions not only of the Constitution but also 
of the conventions. The courts in India 
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5. But when it is alleged that political 
power has not been used in accordance 
with the Constitution or law, the courts 
have to examine if the issues are legal or 
political and if the latter if they are jus- 
ticiable or not. The distinction between a 
legal and a political issue is something! 
which we know, but find hard to define. 
Broadly speaking, “when there is a gene- 
ral agreement among the dominant groups 
as to the rules which should be applied, 
then we have a legal issue...... A politi- 
cal issue, on the other hand, is one about 
which there is greater conflict. less cer- 
tainty and less agreement...... The dis- 
tinction turns on the amount and intensity 
of the contention, about the interest that 
is being furthered rather than any distinc- 
tion in the reasoning process.” (Jack Pel- 
tason, “Political Science of Public law,” 
as extracted in Constitution Law and Judi- 
cial Policy Making, edited and written by 
Joel B. Grossman and R. S. Wells, pp. 8 
and 9). 


6. We regard the questions raised in 
this case as more political than legal be- 
cause the interests to be subserved by 
raising them are general or political rather 
than individual or legal. 


7. When legal and political questions 
are inter-mixed. judicial experience has 
evolved some guidelines by which courts 
would know when an issue is justiciable 
and when it is not. In Baker v. Carr, (1962) 
369 US 186, cases involving non-justiciable 
political questions were considered to 
possess one or more of the following cha- 
racteristics; 


(1) A textually demonstrable constitu- 
tional commitment of the issue to a coordi- 
nate political department; 


(2) A lack of judicially discoverable 
and managable standards for resolving it; 


(3) The impossibility of deciding with- 
out an initial policy determination of a 
kind clearly for non judicial discretion; 

(4) The impossibility of a _ court’s 
undertaking independent resolution with- 
out expressing lack of the respect due to 
coordinate branches or government; ` | 
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- ae An unusual need for unquestioning 
adherence to a political decision already 
made; or 


(6) The potentiality of embarrassment 
from multifarious pronouncements by 
various departments on one question. 

8. The U. S., Supreme Court held that 
“unless one of these formulations is in- 
extricable from the case at bar, there 
should be no dismissal for non-justiciabi- 
lity on the ground of a political question’s 
presence. The doctrine of which we treat 
is one of “political questions”, not one of 
“political cases”. The courts cannot reject 
as “no law-suit” a bona fide controversy as 
to whether some action denominated 
“political” exceeds constitutional autho- 
rity. 

9. Our Supreme Court has, however, 
had to decide seemingly political ques- 
tions since the Constitution or a statute 
had to be interpreted to answer them, 
ordinarily a duty which courts will not 
shun. We are not, therefore, able to de- 
cline jurisdiction to consider the questions 
raised in the present writ petition. 


CONTENTION (1): 


10. The scheme of the Government 
under the Constitution is its division into 
three parts, namely the executive, the 
legislature and the judiciary. It is not 
without significance that the constitution 
of the executive and its powers precedes 
the constitution of the legislature and 
their powers. The reason is that the Pre- 
sident heading the executive is elected for 
a certain term of years. The Parliament- 
ary executive, namely the Council of 
Ministers, also has a life which may be 
longer than the life of any particular Lok 
Sabha. This is why Article 74 says that 
there shall be a Council of Ministers to 
aid and advise the President. That Presi- 
dent and the Council of Ministers precede 
in time the legislature in the process of 
Government is shown by the order in 
which the clauses of Article 75 are ar- 
ranged. Under clause (1) the Prime Min- 
ister is appointed by the President first and 
the other Ministers subsequently on the 
advice of the Prime Minister. The Council 
of Ministers thus comes into being to aid 
and advice the President. The Govern- 
ment is thus constituted. Under clause (2) 
the Ministers shall hold office during the 
pleasure of the President. This only shows 
that the President is elected for a fixed 
term and theoretically has the power to 
dismiss’ a Minister. But this power would 
. be exercised by the President only in the 

- context of the other clauses of Article 75. 
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Under clause (3) the Council of Minis- 
ters shall be collectively responsible to 
the House of the People. This leads to 
the following conclusions. Firstly, there 
has to be a Council of Ministers before it 
can become responsible to the House of 
the People. Thus the appointment of the 
Council of Ministers has to precede the 
vote of confidence which they must win 
from the House or the vote of non-con- 
fidence which they must encounter in the 
House. Secondly, the responsibility of the 
Lok Sabha is to ensure that the Council 
of Ministers will resign whenever the Lok 
Sabha expresses lack of confidence in it. 
Otherwise the Council of Ministers will 
continue being only theoretically responsi- 
ble to the Lok Sabha but not so in prac- 
tice. But it is only occasionally that such 
responsibility is tested by vote of con- 
fidence or no confidence, Under Clause (5) 
a Minister has to become a member of 
either House of Parliament within six 
months of his appointment. This shows 
that the President can appoint a Minister 
not only before he becomes responsible 
to the Lok Sabha but even before he is 
member of the Lok Sabha. This conclu- 
sively shows that the existence of the 
Council of Ministers must precede in 
order of time the vote of confidence or no 
confidence in the Council of Ministers by 
the Lok Sabha. 


li. In U.N.R. Rao v. Smt. Indira 
Gandhi, 1971 (Supp) SCR 46, the construc- 
tion of Article 75 (8) came up directly for 
consideration. The Supreme Court did 
not indicate any difficulties in its way of 
regarding the case as justiciable by the 
court, but straightway went to decide the 
issues. The question was whether the 
Council of Ministers can continue to exist 
after the dissolution of the. Lok Sabha. 
The argument there was also the same as 
was made before us, namely, that the 
Council of Ministers is responsible to the 
House of the People and must enjoy its 
confidence, After the dissolution of the 
House, the Council of Ministers cannot 
seek the vote of confidence of the House. 
It was argued, therefore, that it must also 
go out of office. This argument was re- 
jected, Article 74 precedes Article 75. 
Under Article 74 there has to be a Council 
of Ministers to aid and advise the Presi- 
dent. Merely because the Lok Sabha has 
been dissolved is no reason why the coun- 
try should be without a Government. 
Under Article 75 9 the Minister holds 
office during the pleasure of the President. 


The President has not exercised his plea- 
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sure to say that the Ministers shall not 
hold affice. 

In K. N. Rajgopal v. M. Karunanidhi, 
AIR 1971 SC 1551, the question again was 
raised whether the Tamil Nadu Ministry 
could continue in office after the dissolu- 
tion of the State Assembly. The Supreme 
Court followed its previous decision in 
U. N. R. Rao’s case and held that the 
Ministry could continue in office without 
any constitutional objection. As pointed 
out above, the exercise of such pleasure 
itself is dependent on the Council of 
Ministers enjoying the confidence of the 
House. The contention of the petitioner 
that the confidence of the House should 
be secured before the Ministers are ap- 
pointed is contrary to the scheme of Arti- 
cles 74 and 75. The petitioner is right that 
the Ministers are responsible to the Lok 
Sabha and they must seek the confidence 
of the Lok Sabha, but the petitioner is 
not right that the confidence must be 
saht simultaneously with the formation 
of the Government or the appointment of 
the Prime Minister or the other Ministers. 


12. Constitutionally, the Government 
is a complex structure of many parts. As 
Justice Holmes observed long ago, “great 
constitutional powers must be administered 
with caution. Some place must be allowed 
for the joints of the machine” (Missouri 
Kansas and Tennesse Railroad v. May, 
(1903) 194 US 267. It is not only unreason- 
able but impossible to expect the Council 
of Ministers to seek the approval of the 
House immediately on their appointment. 


13. It was argued that if the Lok 
Sabha were continuously in session, the 
vote of confidence or no confidence would 
have come about almost immediately after 
the appointment of the Ministers. It is 
contended that it was highly desirable 
that the vote of confidence or no confid- 
ence should have been allowed to be ex- 
pressed by a continued session of the Lok 
Sabha and the Lok Sabha should not have 
been prorogued by the President. What 


is desirable is a question of policy which | 


is for the President as advised by the 
Council of Ministers to decide. If the 
courts were to decide it they would be 
doing the function of the executive. In 
State of Punjab v. Sat Pal Dang, (1969) 1 


SCR 478, at p. 488, the Constitution 
Bench speaking through Hidayatullah, 
C. J. observed that — 


“Article 174 (2) (which. corresponds to 
Article 85 in respect of the President), 
which enables the Governor to prorogue 
the Legislature does not indicate any re- 
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strictions on this power, whether a Gover- 
nor will be justified to do this when the 
Legislature is in session and in the midst 
of its legislative work, is a question that 
does not fall for consideration here. When 
that happens the motives of the Governor 
may conceivably be questioned on the 
ground of an alleged want of good faith 
and abuse of constitutional powers. We 
do not go as far as the learned Judges In 
Re Kalyanam Veerabhadrayya (AIR 
1950 Mad 248). But that is not the case 
here...... No mala fides were attributed 
to the Governor except to say that he act- 
ed in excess of his powers or in colourable 
exercise of them. The power being un- 
trammelled by the Constitution and an 
emergency having arisen, the action was 
perfectly understandable. We shall pre- 
sently show that the Governor acted not 
only properly but in the only constitu- 
tional way cpen to him.” 


These observations apply to the action of 
the President in proroguing the House 
under Article 85 in the present case. An 
extraordinary situation arose when nei- 
ther of the two leaders could be seen to 
enjoy the support of an absolute majority 
in the Lok Sabha. Apparently either of 
them would have to seek coalition with 
some other party or parties to secure a 
confidence vote. Such a coalition cannot 
be formed overnight. A common pro- 
gramme and understanding has to come 
about to sustain the coalition. The Presi- 
dent in his wisdom thought that the vote 
of confidence should be sought by about 
the third week of August, 1979. His dis- 
cretion has been exercised after consider- 
ing the advice of the Council of Ministers 
and in the fact of an admittedly difficult 
and extraordinary situation. If there are 
any undoubted political issues, they are 
the considerations to be taken into ac- 
count by the President in calling a leader 
to form the Government and in giving him 
the time to obtain the vote of confidence 
in the Lok Sabha. In the language ot the 
U. S. Supreme Court in Baker v. Carr 
oe the “lack of judicially discoverable 
and manageable standards for resolving” 
the question make them non-justiciable. 
Further, there is “an unusual need for un- 
questioning adherence to a political deci- 
sion already made” in this case. The 20th 
August, 1979 fixed by the President with 
the advice of the Council of Ministers as 
the date for the Government to seek con- 
fidence of the Lok Sabha is already at 
hand. Even if an issue were justiciable 
and this court were to give a direction to 
the Government to seek the confidence 





1980 


such a direction can hardly be enforced 
if at all before 20th August. Hence, the 
issue of such a writ, if at all were possi- 
ble, would be futile. This is an additional 
reason why the court should decline to 
issue any such direction. 


i4. Our finding on contention No. (1) 
is that the action of the President in pro- 
roguing the Lok Sabha on the advice of 
the Council of Ministers and in giving 
them time till the 20th August, 1979 to 
seek a vote of confidence in the Lok 
Sabha was not only proper in the circum- 
stances but was entirely constitutional and 
unobjectionable. The Council of Ministers 
was validly appointed and their advice 
was validly tendered to the President. 

15. In view of the above findings, con- 
tentions (2) and (3) do not survive. But 
they may also be briefly disposed of. 
CONTENTION (2): 

16. The selection of a Prime Minister 
after the result of the election or after the 
resignation of the Council of Ministers 
has always been a privilege of the consti- 
tutional Monarch in the United Kingdom. 
This function has to be performed under 
the Indian Constitution by the President 
even though it has not been specifically 
dealt with by the letter of the Constitu- 
tion. The contention of the petitioner that 
it is only after a member of the Lok 
Sabha secures the vote of confidence that 
he should be appointed as a Prime Minis- 
ter or a Minister by the President virtual- 
ly amounts to saying that it is not the 
President but the Lok Sabha or the mem- 
bers of the party in the Lok Sabha who 
should select a leader as enjoying their 
confidence. 


17. This recalls an interesting prece- 
dent in the British constitutional history. 
In 1957 the Council of Ministers headed 
by Sir Anthony Eden resigned. The 
Queen sought the advice of Churchill and 
Salisbury as elder statesmen of the Con- 
servative Party who had no personal am- 
bitions at stake as to who should be call- 
ed upon to form the Government. At this 
time the Labour Party took the opportu- 
nity of outlining the procedure it wished 
to be adopted in the selection of a Labour 
Prime Minister under comparable condi- 
tions. It declared that the Monarch should 
make no selection until a new leader had 
been elected by the Parliamentary Labour 
Party in the same way as a Leader is 
chosen when the party is in opposition. 
As observed by Marshall and Moodie 
“The Labour Party, thus, has given 
notice that it would not be ‘prepared to 
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accept a Leader chosen for it by the 


Monarch...... Such a ‘rule’ would not 
conflict with authority and precedent 
which require, essentially, only that the 


person se. ected be acceptable to the party 


in question.” (Some Problems of the Con- 
stitution, pp. 62-68). 


18. In the present case, Shri Charan 
Singh was called upon to form the Gov- 
ernment when he was already elected as 
a Leader of the Party. He had also secur- 
ed the written consent of the Leaders of 
some parties and was, therefore, able to 
convince the President that he enjoyed the 
support of more members than his rival. 
It is true that such a support has to be 
demonstarted in the Lok Sabha and not 
outside it. This contention of the peti- 
tioner is certainly right. In Adegbenro v. 
Akintola, (1963) 3 All ER 544 (PC), Judt 
cial Committee of the Privy Council up- 
held the action of the Governor in dis- 
missing the Prime Minister as not enjoy- 
ing the confidence of the legislature mere- 
ly because the majority of the legislators 
had given a signed memorandum to that 
effect to the Governor. This decision re- 
versed the decision of the Supreme Court 
of Nigeria which held that the Majority 
ppor or lack of support has to be por 
ed in the Legislature and not outside it. 
The decision of the Privy Council was re- 
garded as opposed to this constitutional 
practice and may be one of the reasons 
which led Nigeria to abolish the right of 
appeal to the Privy Council. But in the 
case before us no tinal decision has been 
taken on the calculation of the votes out- 
side the Lok Sabha. Only a provisional 
decision has been taken as to who should 
be invited to form the Government and 
seek the vote of confidence in the Lok 
Sabha as early as possible. 

19. Since the decision as to which 
member of the Lok Sabha should be in- 
vited to form the Government has to be 
taken by the President, it is only the con- 
stitutional convention which has to be 
respected by him in the choice of such a 
person. There may be a difference ot opin- 
ion as to who was the person best placed 
to succeed in getting a vote of confidence 
in the Lok Sabha. Such a difference of 
opinion is possible in the working of con- 
ventions and, therefore, of constitutional 
law to some extent. As K. C. Wheare has 
said it is the association of law with con- 
vention within the constitutional structure 
which is among its essential characteris- 
tics (Statute of Westminster and Domim 
ion Status, 5th Edn. p. 4). As observed by 
Marshall and Moodie, it is also the reason 
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“why .it is-impossible to settle constitu- 
tional disputes merely by reference to the 
state of law”. (Some Problems of the Con- 
stitution. p. 31). 

20. Our finding on contention No. (2) 
is that the legal status of the new Govern- 
ment was according to the convention and 
also the Constitution so that its advice 
could be accepted by the President in res- 
pect of the prorogation of the House. 
CONTENTION (38): 

21. This contention is speculative. We 
do not cross bridges before we go to them. 

22. These are the reasons why the writ 
petition was dismissed in limine by us on 
the 18th August, 1979. 


28. Since the writ petition was dis- 
missed in limine, it is clear that no sub- 
stantial question of law of general import- 
ance which needs to be decided by the 
Supreme Court was raised by it and hence 
no certificate of fitness for appeal to the 
Supreme: Court under Article 183 of the 
Constitution could be granted. 


SA J.:— 24. I agree that this 
petition should be dismissed. 


25. This petition seeks the issuance of 
writ of quo warranto challenging the ap- 
pointment of respondent No. 1; Ch. Charan 
Singh, as Prime Minister of India. The 
averments in the petition mostly raise poli- 
tical questions which are outside the pur- 
view of this court. When pressed to give 
specific objection, Mr. Latifi, learned coun- 
sel for the petitioner sought to urge that 
respondent No. 1 was not properly ap- 
pointed in terms of Article 75 of the Con- 
stitution. I am unable to appreciate on 
what basis this contention is made. Arti- 
cle 75 of the Constitution provides that 
the Prime Minister shall be appointed by 
the President. It is not disputed that the 
President had called upon respondent No. 1 
to form a government, Clause (1) of Arti- 
cle 75 is therefore clearly complied with. 
Tt was however urged by Mr. Latifi that 
there was nothing to show that respon- 
dent No. 1 enjoyed the confidence of the 
mejor of the members of Lok Sabha 
and referred to clause (8) of Article 75 
which requires that Council of Ministers 
shall be collectively responsible to the 
House of People. This argument is mis- 
conceived, Letter of 27th July, 1979 by the 
President to respondent No. 1 clearly 


shows that the President had on the basis’ 


of material placed before him come to the 
conclusion that respondent No. 1 enjoyed 
the support of more members of Lok Sabha 
than any other individual and he, there- 
‘fore; ediled--tipon ‘respondent. No. 1. -to 
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form a government. The President had also 
expressed a hope that.in accordance with 
the highest democratic traditions and in 
the interest of establishing a healthy con- 
vention of respondent No. 1 would seek a 
vote of confidence in the Lok Sabha at the 
earliest possible opportunity say by third 
week of August, 1979. Mr. Latifi concedes 
that a session of Lok Sabha has been 
summoned on 20-8-1979 where the Prime 
Minister is seeking a vote of confidence. 
This is being done obviously to comply 
with the requirement of Clause (8) of Arti- 
cle 75 of the Constitution. 

26. Mr. Latifi had sought to argue that 
summoning of the session of Lok Sabha 
should have been prior to or simultane- 
ous to the ` appointment of respondent 
No. 1 as Prime Minister. This is an im- 
possible suggestion, Obviously a Prime 
Minister has to be appointed by the Pre- 
sident before the Lok Sabha is summoned 
in order that the Prime Minister may ob- 
Hea vote of confidence from the Lok 

abha. 


27. The next argument was that a 
period of three weeks was too long and 
that the Lok Sabha should have been 
summoned earlier. Under Article 85 o 
the Constitution, the President is em- 
powered to summon each house of Parlia- 
ment to meet at such time and place as 
he thinks fit. The summoning of the Ses- 
sion of Parliament is within the purview 
of the President and the court cannot be 
asked to arrogate to itself the power to 
determine what should be the time and 

lace at which the Parliament should have 

n Summoned. 


28. The next argument which was 
really an argument of fear was that unless 
some time limit was laid down between 
the appointment of Prime Minister and 
the time when the session was to be sum- 
moned by the President then a time may 
come in future when the President may 
appoint a Prime Minister and the session 
of the Parliament may not be called for 
months thus setting at naught the mandate 
of Clausé P of Article 75 of the Constitu- 
tion. I feel that this argument which con- 

an imaginary danger and is based 
on conjecture has not even the merit 
of plausibility and is so fragile that it has 
only to be stated to be rejected. Argu- 
ment was raised as to what is to happen 
if the confidence vote was lost or as to 
what are the precise powers of the Presi- 


‘dent in that eventuality. Interesting and 


possibly of some relevance as these ques- 


‘tions: may be they may figure ás goot 
topics. at . seminars ‘and. in: public 


discus- 
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-|sions, but issues raised not- being legal, | 
remedy cannot be sought in courts. i 
court though no doubt conscious of its 
role of sentinel on “qui vive’ where con- 
stitutional transgressions take place is 
equally conscious of its role as a recluse 
and an outsider in so far as matters rais- 
ed pertain to domain of politics. The peti- 


tioner in so far as he seeks to involve the | 


court in issues which are purely political 
has obviously misconceived his remedy. 
The writ petition is hereby dismissed in 
limine. Leave to appeal to the Supreme 
Court is also refused. 

Petition dismissed. 
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Bhupinder Kamal and another, Peti- 
tioners v. The New Delhi Municipal 
Committee, Respondents, 

Civil Revn, No. 788 of 1979, D/- 5-2- 
1980. 

Civil P. C. (1908), S. 115 and O. 14, 
R. 2 — Preliminary issue — Decision of 
issue, wrongly as prelitesnmary issue — 
Revision against order lies, 

The plaintiff filed a suit against Delhi 
Municipal Committee for restraining 


the latter from recovering the suit 
amount. He also filed an application 


under ©. 39, Rr. 1 and 2 for grant of 
injunction. The application was dismis- 
sed and hence the disputed amount was 
deposited. The plaintiff was permitted 
to amend the suit to one for declaration 
and injunction. One of the issues in the 
suit was “has the suit become infruc- 
tuous by payment of tax due?” This 
was decided as a preliminary issue and 
it was against the plaintiff and the suit 
was held to be non-maintainable. The 
plaintiff filed a revision. 
_ Held, that the revision was maintain- 
able. AIR 1977 Delhi 226, Applied. 
(Para 7) 
Under the provisions of S. 115 a revi- 
sion petition against such an order as is 
impugned is maintainable without 
attacking the consequential decree 
which decree would have to be revers- 
ed or modified if the order is revised. 
i ; (Para 7) 
In the amended Civil P. C. under 
©. 14, R. 2, only two categories of issues 
can be decided as preliminary issue. 
Those issues of law relate to, (a) the 
jurisdiction of the Court or, (b) a bar 
to the suit created by any law for the 
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time. being in force. Apart from those 


. issues, no other -issue can be tried as 


preliminary issue by the Court, The 
issue, which has been decided. as a 
preliminary issue in the instant case 
does not fall in the category of the 
preliminary issues which are , vermissi- 
ble to be tried as such under the pro- 
visions of O. 14. The jurisdiction vest- 
ed in the trial Court has not keen pro- 
perly exercised while deciding the said 
issue. The order, deciding that issue, 
if allowed, would occasion a failure of 
justice and in any case cause irrepar- 
able injury to the petitioners, AIR 1978 


Punj & Har 230, Foll. (Paras £. 9) 
Cases Referred: Chronological Paras 
AIR 1978 Punj & Har 230 8 
AIR 1977 Delhi 226 6 


M. L. Bhargava, for Petitioners; 
Bikramjit Nayyar and R. K. Malik, for 
Respondents, 

ORDER: This revision petition 
under S. 115, Civil P. C. seeks setting 
aside of the judgment passed on April 4, 
1979 by Shri R. N. Jandal, Subordinate 
Judge, I Class, Delhi dismissing the 
petitioners’ suit on the ground that it 
was not maintainable, 

2. The petitioners had filed the suit 
for permanent injunction praying that 
the New Delhi Municipal Committee 
(respondent herein) be restrained from 
recovering the suit amount from them. 
Along with the suit, the petitioners had 
made an application for the grant of an 
ad interim injunction under O. 39, 
Rr. 4 and 2 of the Code. The said appli- 
‘cation was dismissed and, therafore, the 
disputed amount was deposited by the 
petitioners with the respondent. 


3. After the filing of the written 
statement certain issues were framed 
on May 31, 1978. It is the admitted 


case of the parties before me that issue 
No. 3 was as follows: 

“Has the suit become infructuous by 
payment of the tax due?” 

4. On an application made by the 
‘plaintiffs under O. 6, R. 17, Civil P. C. 
the plaintiffs were permitted to amend 
the suit to one for declaration and in- 


junction. To this amended plaint, an 
amended written statement was filed 
wherein it was admitted that the suit 


amount had been recovered , by the 
defendant from the plaintiffs during the 
pendency of the. suit. The issue, quot- 


directed tc be treated, ' 
as .a preliminary. issue. by the. trial. 
„Court and after arguments it has been 


` 
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decided against the petitioners/plaintiffs 
on the ground that after the payment 
by them of the amount in question, 
the suit for mere declaration and in- 
junction has become infructuous and 
was not maintainable, The finding of 
the trial Court is that after the said 
payment a suit for recovery of that 
amount is only maintamatle, 


5. Mr. Bikramjit Nayyar, learned 
counsel for the respondent, has raised 
a preliminary objection to the main- 
tainability of this revision petition, He 
submits that the suit having been dis- 


missed by the impugned order, the 
plaintiffs/petitioners could challenge the 
same by filing an appeal against it, 


The revision petition is thus not com- 
petent in view of sub-s, (2) of S, 115 
of the Code. 


6. Mr. M. L, Bhargava, learned 
counsel for the petitioners, however, 
urges that he is entitied to challenge 


the judgment of the trial Court on the 
ground that its decision on issue No. 3 
is illegal and contrary to law resulting 
in failure: of the exercise of the juris- 
diction vested in the tr:al Court. The 


petitioners, according to him, are not 
obliged to challenge the consequential 
judgment and decree dismissing the 


suit, In support of his contention he 
has cited a Division Bench judgment 
of this court reported im Siri Krishan 
Bhardwaj v. Manohar Lal Gupta, AIR 
1977 Delhi 226, wherein it has been, 
inter alia, held that: “When a sub- 
sequent order, even if it be a decree, 
Is a consequential order to an earlier 
order and the earlier order is set aside 
the latter order must also fall and 
directions to that effect have to be 
given. Therefore, if the impugned order 
is reversed or modified the consequen- 
tial order or decree will also have to 
be modified or directions will have to 
be given that the same is of no effect.” 


7. From the above decision it is 
clear that ‘under the provisions of Sec- 
tion 115, Civil P, C. a revision petition 
against such an order as is impugned 
is maintainable without attacking the 
consequential decree which decree 
would have to be reversed or modified 
if the order is revised. Mr. Nayyar’s 
contention that the said Division Bench 
judgment of this Court refers only to 
a suit under Order XXXVII, Civil P.C., 
is, in my view, not correct. The law 
laid down in the said decision cannot 
be construed fo relate only to suits 
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filed under Order XXXVII, Civil P.C, 
The revision is, therefore, maintainable, 

8 There is another aspect urged by 
Mr. Bhargava which has to be borne in 
mind. In the amended Code of Civil 
Procedure under Order XIV, Rule | 2, 
only two categories of issues can be 
decided as preliminary issue, Those 
issues of law relate fo (a) the jurisdic- 
tion of the Court or (b) a bar to the 
suit created by any law for the time 
being in force. Apart from those issues, 
no other issues can be tried as preli- 
minary issues by the Court. I am forti- 
fied in the view which I have taken by 
a judgment of the Funjab and Haryana 
High Court reported in Hardwari Lal 
oe Mal, AIR 1978 Punj & Har 


$. The issue, which has been decid- 
ed as a preliminary :ssue noticed ear- 
lier, does not fall in the category of the 
preliminary issues which are permis- 
sible to be tried as such under the pro- 
visions of Order XIV. ‘The jurisdiction 
vested in the trial Court has not been 
properly exercised while deciding the 
said issue, The order, deciding that 
issue, if allowed, would occasion a fail- 
ure of justice and in any case cause 
irreparable injury to the petitioners. 

16. I therefore, hold that the pre~- 
sent petition is maintainable and the 
impugned order is revisable. As the 
learned trial ‘Court has not properly 
exercised its jurisdiction in deciding the 
issue as preliminary issue, I set aside 
the order dated April 4, 1979. I further 
direct that the decree, if any, dismiss- 
ing the suit consequent to the order 
deciding the preliminary issue, be also 
set aside. 

11. The case is remanded to the 
lower Court for 25-2-1980 to be fried 
in accordance with law. There will 
be no order as to costs. 

Case remanded, 
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RAJINDAR SACHAR AND 
S. B. WAD, JJ. 

Oriental Travels Pvt. Ltd., New Delhi, 
Petitioner v, State Transport Authority, 
Union Territory of Delhi, Respondent. 

Civil Writ Petns. Ncs. 1437 and 1346 
of 1979, D/- 12-12-1979. 

Motor Vehicles Act (3939), Ss. 62 (7) 
and (11-A), 51 — Grant of “All India 
Tourist permit” Reservation for 
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Scheduled Castes ete. — Not warranted 
by statute, (Constitution of India, Art, 
There is reservation for “stage carri- 
age”, “public carrier’? and for “national 
permits” which is to operate a public 
carrier. There is unfortunately no 
reservation for “contract carriage’ per- 
mit, nor under Sec. 63 (7) in respect of 
“All India Tourist Permits”, The State 
Transport Authority which has to func- 
tion under the Act cannot on its own 
make any reservation, not permitted by 
the Act. “National permit” is defined 
to be a permit for public carrier and 
obviously does not permit reservation 
for “All India Tourist Permits”, The 
legislature has deliberately left out the 
reservation for Scheduled Castes etc. 
for these “All India Tourist Permits”. 
In the absence of specific reservation 
for Scheduled Castes etc. for the “All 
India Tourist Permits” the effort of the 
State Transport Authurity to reserve 
certain percentage of permits for the 
Scheduled Castes ete, though extremely 

laudable cannot legally be upheld. 
(Para 13) 

S. N. Bhandari, for Petitioner; S. K. 
Mahajan, for Respondent. 

R. SACHAR, J.:— Both the 
Petitions C. W. 1487/79 and C. i 
1346/79 will be disposed of by this 
order as they raise the same point. 

2. Whether it is the forgetfulness of 
the legislature or conscious omission in 
giving the benefit of reservation, to 
Scheduled Castes, Scheduled Tribes, of 
the ‘All India Tourist Permit’ has given 
rise to the present unfortunate litiga- 
tion, 

3. The Motor Vehicles Act (to be 
called the Act) provides for the grant 
of permits with respect to a “Contract 
Carriage” which means a vehicle which 
carries passengers for hire, under a 
contract express or implied for the use 
of vehicle as a whole........ , A “Stage 
Carriage” which means a motor vehicle 
carrying or adapted to carry more than 
6 persons for hire or reward: and a 
“Tourist Vehicle’ which means a con- 
tract carriage constructed and main- 
tained in accordance with such speci- 
fications as the State Government may, 
by notification specify; and a “public 
carrier” means an owner of a transport 
vehicle which transports or undertakes 
to transport goods. 

4. In October, 1978 the State Trans- 
port Authority issued a notice inviting 


Writ 
W. 
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applications for the grant of an “AN 
India Tourist Permit” in respect of a 
Tourist Omnibus, The petitioner, in 
pursuance of the said notice is stated 
to have applied for the permit by its 
application dated 6-11-1978. Mo action 
seems to have been taken on this 
application because another notice 
appeared in the “Indian Express” 
on 26-7-1979 inviting applications 
for the grant of “AIL India Tourist 


Permit” under the provisions of sub- 
section (7) of Section 63 of the Act. 
Out of the said permits 22.5% permits 


were to stand reserved for the candi- 
dates belonging to Scheduled Castes and 
10% for the economically weaker sec- 
tions of the society, The authority for 
this advertisement is the resolution of 
28-4-1979 passed by the State Trans- ` 
port Authority as Item No, 3 by which 
the authority decided that certain reser- 
vation for the Scheduled Castes and 
Scheduled Tribes and fcr economically 
weaker sections has to be made and 
therefore fresh applications be invited. 

5. The main grievance in the writ 
petition is that this reservation in the 
matter of grant of permit for what is 
generally called the ‘All India Tourist 
Permit’ is‘not warranted by the statute 
ie. the Motor Vehicles Act. The Act 
provides for a detailed procedure for 
application, consideration of objection 
and passing order with respect to per- 
mits. The Act contemplates issue of a 
“Stage Carriage Permit” or ‘Contract 
Carriage Permit” or a “Public Carrier” 
permits. Thus the application and grant 
of contract carriage permit is govern- 
ed by Sections 49 to 51 of the Act; 
that of public carrier in Sections 54 
and 56 of the Act, and of stage carri- 
age permit in Sections 47 ard 48 of 
the Act. 

6. Section 63 (1) of the Act provides 
that except as otherwise provided the 
permit granted by the Regional Trans- 
port Authority of any one region shall 
not be valid in any other region, un- 
less the permit has been countersigned 
by the Regional Transport Authority of 
that other region, This regional restric- 
tion was obviously a hinderance in the 
free and easy flow of the traffic espe- 
cially tourist traffic throughout the 
country and evidently with a view to 
remove this obstacle sub-section (7) 
of Section 63 of the Act permitted the 
State Transport Authority, for the pur- 
pose of promoting tourism, grant per- 
mits valid for the whole or in any part 
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of India in respect of any such number 
of tourists, This is what is called gene- 
rally the “All India Tourist Permit” 
which is the subject matter of enquiry 
before us. 

7. Parliament Act 26/1976 had also 
inserted sub-section (11) of Section 63 
permitting the Central Government for 
the purpose of encouraging long dis- 
tance inter-State road transport to 
grant, in a State, national. permits to 
the owners of motor velicles who use 
or intend to use, such vehicles for ths 
carriage of goods, for hire. The Expla- 
nation to sub-section (11) of Section 
63 defines the ‘national permit’ as a 
permit granted by the appropriate au- 
thority to the owner of a motor vehi- 
cle authorising him to operate as a pub- 
lic carrier throughout the territory of 
India. 

8 Sometime later the legislature 
realised that the Scheduled Castes and 
Scheduled Tribes and the weaker sec- 
tions needed not only the protection in 
the matter of public employment but 
also in the other sections cf economy of 
the country. Evidently with a view to 


give them encouragement a further 
amendment was made in the Motor 
Vehicles Act by Parliament Act Ne. 


47/1978. 
ment Act of 1978. 
been added (in S. 47) 
Govt. of State shall reserve certain 
percentage of stage carriage permits 
for the Scheduled Castes, 

§. Similarly by Section 22 of the 
Amendment Act 1978, (S. 1-A) was 
added (in S. 55) by which certain per- 


By Section 21 of the amend- 
Section (1-A) has 
by which the 


céntage of public carriage permits was 
reserved for Scheduled Castes and 
Scheduled Tribes. 

10. Section 24 of the Amendment 


Act 1978 added’ a proviso to sub-section 
(7) of Section 63 laying dcwn that pre- 
ference shall be given to application 
for permits for certain categories like 
the tourism department and State 
Tourist Department. But unforturately 
no preference was indicated for the 
Scheduled Castes and Scheduled Tribes 
or weaker sections of the community. 

il. Sub-section 11 (A) was added to 
Section 63 requiring the State Govern- 
ment to reserve certain percentage of 


national permits for the Scheduled 
Castes and Scheduled Tribes. 
12. The. impugned resolution dated 


28-4-1979 has made reservation both for 
the ‘national permit’ and `'AN ` India 
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Tourist -Permit So far as the reserva- 
tion for national perm is concerned 
the same is obviously not open to any 
objection, . 


13. The only contention raised by 
Mr. Bhandari the learned counsel for 
the petitioner is to the reservation for 
the grant of ‘All India Tourist Permits’ 
as per notice dated 26-7-1979 (Ex. P-2). 
The contention has force, As seen above 
there is reservation for ‘stage carriage’, 
‘public carrier’ and for ‘national per- 
mits’ which is to operate a public car- 
rier, There is unfortunately no reser- 
vation for ‘Contract Carriage’ permit, 
nor under Section 63 (7) which deals 
with case in hand. The State Transport 
Authority which has to function under 
the Act cannot on its own make any 
reservation, not permitted by the Act. 
A reference to the Act 47 of 1978 will 
show that wherever reservation was to 
be provided for Scheduled Castes ete. 
the same has been so specifically pro- 
vided. ‘National permit’ is defined to 
be a permit for public carrier and obvi- 
ously does not permit reservation fo 
“All India Tourist Permits’, 


One might have toyed with the idea. 
that there was a little bit of ill draft- 
ingin the use of word national permit 
in sub-section 11 (A) of Section 63 and 
that it was meant to include also ‘All 
India Tourist Permit’ which is issued 
under sub-section (7) of the Section 63, 
But an instant reflection prevents such 
a course being adopted. National per- 
mit is defined as a permit to operate a 
motor vehicle as public carrier, and 
that will exclude the present All India 
Tourist Permits. A proviso has been 
added to sub-section (7) of Section 63 
by Section 24 of the Amendment Act 
in which preference has been indicated 
for grant of application for permits to 
certain categories but no reservations 
have been made for this category of 
permits for the Scheduled Castes and 
the weaker sections. It is apparent. that 
the legislature has deliberately left out 
the reservation for Scheduled Castes ete. 
for these All India Tourist Permits. 


We are of course not aware why the 
legislature has done so. Whatever be 
the cause, this court in spite of the 
laudable intention and objectives of 
State Transport Authority cannot sup- 
ply the omission. The result is that 
in the absence of specific, reservation} 
for Scheduled Castes ete. for the ‘Ally 
India ` Tourists Permits’ the. present 
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ffort of the State Transport . Authority 
to reserve certain percentage of permits 
for the Scheduled Castes etc. though 
extremely laudable cannot legally be 
upheld. It is indicated by the counsel 
for the State that possibly an effort is 
being made to provide by law reserva- 
tion for ‘All India Tourist Permit’ also. 


That of course is a matter for the au- 
thorities to carry out. i 

For the present unfortunately the 
reservation sought to be made by re- 
solution of 28-4-1979 in so far as it 
makes a reservation for the ‘All India 


Tourist Permit’ cannot be upheld and 
is quashed. The reservation so far as 
the ‘national permit’ 1s concerned and 
the resolution and the consequent ac- 
tion thereto are immune from challenge 
and are upheld. We may mention that 
though in the petition challenge had 
been made to the constitutionality of 
the reservation, Mr. Bhandari has not 
addressed us on that aspect because on 
the wording of the statute the provi- 
sion for making reservation for Sehe- 
duled Castes for ‘All India Tourists 
Permit’ is being quashed. As a result 
the Writ Petitions are allowed as above, 
The respondent will now proceed in the 
grant of permits in accordance with 
law and in the light of our judgment. 
There will be no order as to costs. 
Petitions allowed. 
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PRITHVI RAJ AND O. N. VOHRA, JJ. 
Dyer Meakin Breweries Ltd., Solan, 
Himachal Pradesh, Appellant v. The 
Scotch Whisky Association, Edinburgh, 
Scotland, Respondent. 


SAO (T & M) No. 33 of 1972, D/- 
23-7-1979.* 
(A) Trade and Merchandise Marks 


Act (1958), S. 11 — Burden of proof — 
Proposed mark not likely to deceive or 
cause confusion — Omis of proof lies 
on applicant. AIR 1953 SC 357, Foll. 
ILR (1972) 1 Delhi 124, Affirmed. 
(Para 6) 
(B} Trade and Merchandise Marks 
Act (1958), Ss. 11 (a) avd (e), 2 (1) ($) 
— Mark likely to deceive or cause 
confusion Whether: brand name 
‘Highland Chief’ used in relation to pro- 
duct described as ‘Malted Whisky’ along 


*From judgment of V. D. Misra, J. re- 
ported in ILR (1972) 1 Delhi 124. 
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with device of Scottish. gentleman like- 
ly te deceive er cause confusiom. in re- 
spect of Scotch Whisky. 

A company. manufacturing various” 
types of liquors filed application se2k- 
ing registration of trade-mark consist- 
ing the brand name ‘Highland Chief’ 
used in relation to a product described 
as ‘Malted Whisky’ along with the de- 
vice of the head and shoulders of a 
Scottish gentleman wearing feather 
bonnet and plaid and the tartar. edging. 
The application was opposed by the 
Scotch Whisky Association, 

Held that the words ‘Highland Chief’ 
by themselves or because of the pre» 
sence of pictorial representation of the 
Highlander on being used ag trade- 
mark in respect of applicants whisky 
which admittedly was not Scotch 
Whisky would be likely to d2ceive or 
confuse the unwary purchaser in think- 
ing that the whisky was Scotch 
Whisky. (Para 12) 

The words ‘Highland Chief? used in 
relation to whisky are synonymous with 
Scotch and any one using the word 
‘Highland’ as part of a brand for 
whisky would denote thereby that the 
whisky is Scotch Whisky and the pub- 
lic would underestand on seeing the 
word ‘Highland’ that whisky was pro- 
duced in Scotland, The device being a ` 
well-known symbol of Scottish origin 
would enhance the impression made by 
the words ‘Highland Chief’ as having 
to do something with Scotck Whisky 
produced in Scotland. Highlanders be- 
ing Scottish soldiers are well-known in 
history and literature and highlands 
are well-known as best region `of 
Scotland producing Scotch Whisky. 

(Para 18) 

The impression which is to count is 
the first impression created by the 
word ‘Highland’ and the device of 
Scottish soldier, one supplementing the 
other, and this unmistakably carries the 
mind to the place known for whisky 
standing asa class and accepted as 
such. (Para 11) 

Further, the trade description in the 
circumstances, is a false trade descrip- 
tion within the meaning of Sec. 2 (1) 
(f) (i) The mark, therefore, would be 
disentitled to protection in a Court and 
should not be registered as a trade 
mark under Section 11 (e). ILR (1972) 
1 Delhi 124 Affirmed. (Para 13) 

(©) Trade and Merckandise Marks Act. 


. (1858), S. 109 — Exercise of discretion- 
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ary power by Registrar in matter 
of allowing registration — «Interference 
by High Court under Sec. 109, 

In the present case, the Assistant 
Registrar committed errorin holding that 
the onus of proof that the trade-mark 
in question was not likely to deceive 
or cause confusion was on the respon- 
dent-opponent and that the respondent 
had produced no evidence, He thus 
came to an erroneous view thet the 
Proposed trade-mark was not likely to 


decieve or confuse, In the circum- 
stances, his decision suffered from the 
vice of illegality besides impropriety 


and therefore it deserved to be inter- 
fered with by the High Court under 


Section 109, ILR (1972) 4 Delhi 124, 
Affirmed. (Pera 17) 
Cases Referred: Chronological Paras 
AIR 1974 Cal 183 17 
AIR 1973 Delhi 225 17 
AIR 1972 Cal 261 6 
1969 RPC 1, Vine Products Ltd, v 

Mackenzie and Co, Ltd. 14 
1960 RPC 16: (1959) 3 All ER 800, 


Bollinger J, v, Costa Brava Wine Co, 
Ltd. 14 
1958 RPC 412, Koyo Seiko Kakushiki 
Kaisha’s Application, Re _ 6 
AIR 1953 SC 357 6 
(1945) 63 RPC 97, Re, Smith Hayden & 
Co. Ltd. 6 
(1890) 7 RPC 311:63 LT 6, 
Dunn’s Trade~Marks 


R. C. Chadha, for Appellant; Anoop 
Singh, for Respondent, 


JUDGMENT: — The short point that 
arises for determination in this appeal 
is whether the brand name ‘Highland 
Chief’ used in relation to product 
described as “Malted Whisky” along 
with the device of the head and shoul- 
ders of a Scottish gentleman wearing 
feather bonnet and plaid and the fartan 
edging gives the impression that the 
product in relation to which it is used 
comes from Scotland and is thus likely 
to deceive or confuse the unwary pur 
chaser in India, 


Matter of 
6 


2. Facts relevant for the purpose 
are these. Dyer Meakin Breweries 


Limited (now Mohan Meakin Breweries 
Limited), hereinafter referred to as the 
appellant, is a company incorporated 
under the Indian Companies Act, 1974, 
manufacturing various types of liquors 
and having its registered office at Solan 
in Himachal Pradesh. The  app=llant 
filed application with Trade Mark 
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Registry seeking registration of trade- 
mark consisting of label, inter alia, 


portraying in vivid colours the bust of 
what appears to be Scottish soldier 
with words “Highland Chief” in class 33 
in respect of Whisky. The application 
was admitted by the Assistant Registrar 
and advertised in Trade Marks Journal 
on Oct, 16, 1964. The Scotch Whisky 
Association, (hereinafter referred as the 
respondent), an Association incorporated 
under the English Companies Act, 1948, 
having its registered cffice at Edin- 
burgh, Scotland, which does not itself 
carry on trade but includes amongst its 
members the leading producers and sel- 
lers of Scotch Whisky and has one of 
the principal aims to protect the inter- 
ests of the producers and sellers of 
Scotch Whisky and take action for the 
purpose of restraining the sale of any 
product which deceives the purchaser 
into believing that it is Scotch Whisky 
when it is not, in fact, the case, filed 
Opposition to the said application on 
Feb, 11, 1965. It was contended, inter 
alia, that description ‘Scotch Whisky” 
was not generic but related solely to 
the geographical origin of the product 
and meant whisky distilled in Scot- 
Iand and the words “Highland Chief”, 
when used in relation fo malted whisky, 
would be assumed by purchasers to 
relate to a product of Scotland since 
the highlands of Scotland are an area 
world-famous for the production of 
whisky. It was also stated that the 
impression created by the words “High< 
land Chief” would be confirmed as the 
label bore prominently the device of 
the head and shoulders of a gentleman 
dressed in Scottish Highland costume 
wearing, inter alia, -feather bonnet and 
plaid and edged with tartan, a well 
known symbol.of Scottish origin. If 
was submitted that the mark in ques- 
tion was one the use of which was 
likely fo deceive or cause confusion. 


3. In fhe counter statement filed by 
the appellant, the sfatus and functions 
of the respondent were not challenged 
and it was conceded that the descrip- 
tion “Scotch Whisky” meant whisky 
distilled in Scotland and that descrip- 
tion could only be used in relation to 
a product wholly distilled in Scotland. 
It was, however, pleaded that the label 
bore name and place of manufacture 
and bottling in bold Tetters and set 


forth that the produce was a product 
of India and, therefore, no conside- 


te 
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ration of deception or confusion at all 
could arise. 

4, The parties filed affidavits and 
Shri V. H. Mehta, Assistant Registrar 
of Trade Marks, on consideration of the 
material before him, took the view that 
there was absence of evidence to indi- 
cate that the purchasing public in India 
associated the word “Highland” with 
whisky produced in Scotland and held 


that he was not prepared to believe 
that on seeing the picture of a Scottish 
Highlander or the words “Highland 


Chief” on a bottle of whisky the pur- 
chasers in India would think that the 
whisky inside was produced in Scot- 
land. The result was that the opposi- 
tion was dismissed and application 
No. 214480 was ordered to be proceed- 
ed with for registration vide order 
dated April 21, 1970. 


%. Feeling aggrieved, the respon- 
dent preferred appeal under S. 109 of 
the Trade and Merchandise Marks Act, 
1958 (hereinafter referred to as the 
Act). The matter came up before V. D. 
Misra, J, who accepted the same and 
dismissed the application vide judg- 
ment dated Sept. 6, 1971. This is how 
the matter has come up in second 
appeal. i 


6. It is contended by Mr. R. C, 
Chadha, learned counsel for the appel- 
lant, that the learned single Judge 
wrongly assumed that the onus of 
proof that the trade mark in question 
was not likely to deceive or confuse 
was on the appellant. It is urged that 
it is a case where no evidence was 
produced by the respcndent in support 
of its opposition and, therefore, it had 
to be dismissed and had been rightly 
dismissed. by the Assistant Registrar. 

These submissions are wholly devoid of 








relevant in this case is that it should 
mot be likely to deceive or cause con- 
fusion. In the very nature of things it 
ould be for the applicant in such a 
case to show that the use of the trade 
mark would not be likely to deceive or 
cause confusion, It is pointed out that 
the applicant produced no-objections 
in writing from two producers of Scot- 
land and this led to the admission of 
the application and, accordingly, the 
burden of proof shifted to the respon- 
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dent as it does in civil proceedings, 
Strong objection has been taken by 
Shri Anoop Singh, learned counsel for 
the respondent, to the reliance on these 
letters. It is submitted that tkese 
letters do not constitute part of the 
record inasmuch as acccrding to S. 99 
of the Act, evidence ın proceedings 
before the Registrar should be given by 
affidavit. It is conceded that the appel- 
lant did not file any such affidavit nor 
made request to lead oral evidence 
under ‘the proviso. It is, there- 
fore, not permissible even to con- 
tend that occasion for the skift- 
ing of the onus arose in this case, 
The concept of shifting of onus postu- 
lates existence of two parties and pro- 
ceedings to which the provisions of the 
Indian Evidence Act, 1872 apply. So 
far as the proceedings before the 
Registrar are concerned, there is essen- 
tially one party which approaches the 
statutory functionary on whom the law 
enjoins the responsibility to see that 
the proposed trade mark would not be 
likely to deceive or cause confusion or 
violate any law ete, as mentioned in 
cls. (a) to (e) of S. 11 of the Act and, 
therefore, the onus would be on the 
appellant from beginning to end and it 
would be of no moment if opposition 
is filed or not pursuant to the publica- 
tion in the Journal. Way back in the 
Matter of Dunn’s Trade Mark, (1899) 7 
RPC 311 at pp. 315 and 316 while 
Teferring to the provision analogous to 
the provision contained in S. 11 of the 
Act, it was observed: : 
“These prohibitory clauses cast upon 
the applicant the duty of satisfying 
the Comptroller, or the Court, that the 
trade mark which he proposes to regis- 
ter does not come within their scope, 
In an inquiry like the present, he does 
not hold the same position. which he 
would have occupied if he had been 
defending himself against an action for 
infringement. There, the onus of show- 
ing that his trade mark was calculated 
to mislead, rests, not on him, but upon 
the party alleging infringement; here 
he is in petitiorio, and must justify the 
registration of his trade mark by show- 
ing affirmatively that it is not calculat- 
ed to deceive. It appears to me to be 
a Necessary consequence that, in dubio, 
his application ought to be disallowed.” 
This view found approval with L. J. 
Jenkins in the Matter of Trade Marks 
Act 1938, and Koyo Seiko Kahushiki 
Kaisha’s application to register a 
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. Trade Mark, 1958 RFC 112 at p. 122. 
Therein it was observed: 

“I have always understood it to be 
settled that in cases of this kind the 
onus is plainly -on the applicant for 
registration to satisfy the Tribunal or 
the Court that there is no reasonable 
likelihood of confusion............... I have 
further always understood that the 
enus which is invariably on the appli- 
cant lies all the heavier upon the appli- 
cant when he is seeking to register a 
hew mark.” 

In National Sewing Thread Co. Ltd., 
Chidambaram v. James Chadwick and 
Bros, Ltd, AIR 1953 SC 357, while 
dealing with a case under §. 8 of the 
Trade Marks Act, 1940 which corres- 
ponds to S. 11 of the Act, Mahajan, J. 
(as he then was), who spoke for the 
Court, observed: 

“The principles of law applicable to 

such cases are well-settled. The burden 
of proving that the trade mark which 
a person seeks to register is not like- 
iy to deceive or to cause confusion is 
upon the applicant. It is for him to 
satisfy the Registrar that this trade 
mark does not fall within the prohibi- 
tion of S. 8 and, therefore, it should 
be registered.” 
Similar view has been taken by the 
Calcutta High Court in Prem Nath 
Mayer v. Registrar of Trade Marks, 
AIR 1972 Cal 261 and in the matter of 
an application of Smith Hayden & Co, 
Ltd., (1945) 68 RPC 97. 


7. In regard to the second aspect, 
namely, there was no evidence in this 
case, it is observed that there is clear 
and cogent evidence which was simply 
lost sight of by the Assistant Registrar. 
On the basis of that evidence the 
learned single Judge held that the 
trade mark sought to be registered was 
not only likely to deceive or cause 
confusion but also of false trade des- 
cription. 

8 In para 2 of the opposition it was 
alleged that the description “Scotch 
Whisky” was not generic but related 
solely to the geographical origin of the 


product in relation to which it was 
used. It is also stated that the 
description “Scotch Whisky” meant 


whisky distilled in Scotland and that 
description could only be used in 
relation to a product wholly distilled 
in Scotland.. The correctness of these 
‘allegations was ‘conceded’in para 2 of 
fhe. counter’ statement. The admission 
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arising from the pleadings is ‘obviously 
of considerable importance. In paras 4 
and 5 of the opposition it was. men- 
tioned that words “Highland Chief” in- 
dicated that the whisky in relation to 
which they were used came from Scot- 
land would be confirmed if they saw 
those words used on the label, the sub- 
ject of application No, 214480, since it 
bore prominently the device of the 
head and shoulders of a gentleman 
dressed in Scottish Highland costume 
wearing, inter alia, feather bonnet and 
plaid and edged with tartan a well- 
known symbol of Scottish origin, and 
even if the brand name was changed, 
there would be no appreciable differ- 
ence in the impression. In para 5 of 
the affidavit, sworn by Mr. David 
Clark Banks in support of the opposi- 
tion, it was stated that Scotch Whisky 
had been sold throughout India for 
about a century and by virtue of ex- 
tensive sales and considerable amounts 
spent on advertisement, Scotch Whisky 
had acquired a high reputation and 
prestige throughout India. This aver- 
ment was conceded in the counter-affi- 
davit sworn by Shri Narinder Nath 
Mohan, Director of the appellant. In 
para 6 of the affidavit of Mr. David 
Clark Banks, it was sworn that whisky 
produced by members of the Association 
was distilled in several parts of Scot- 
land but the region which was most 
famous for whisky was that part of the 
Scotland known as “the Highlands”. 
The word “Highland” when used in 
relation to whisky, it wzs added, had 
become synonymous with “Scotch” and 
any one using the word “Highland” as 
part of a brand name for whisky would 
denote thereby that the whisky was 
Scotch Whisky and the public would 
understand when they saw the word 
“Highland” used as part of the brand 
name of whisky that the whisky was 
produced in Scotland. These averments 
stand uncontroverted in the counter-~affi- 
davit. In the same para of the affidavit, 
details of trade marks in relation to 
whisky wholly distilled in Scotland and 
registered in India bearing words 
“Highland Queen”, “Highland Queen 
Grand Liquor Scotch Whisky Label” 
“Highland Queen .Scotch Whisky Label” 
“Highland Nectar”, “Highland Club” 
and “Highland Cream Label”, all regis- 
tered in class 33 in India for whisky 
have been incorporated and these facts 
also stand- uncontroverted. In the latter 
part of para 10 of the affidavit, it is 





1980... Dyer Meakin Breweries v. Scotch Whisky -Assocn. . 


-mentioned that Scotch Whisky like all 
alcoholic beverages is often ordered by 
reference to price lists ina bar or 
restaurant where a purchaser has no 
opportunity of seeing the label at all. 
This avernment, too, stands uncontro- 
verted. 


9. The contention of the learned 
counsel for the appellant is that the 
use of the words “Highiand” or “High- 
land Chief” is not synonymous with 
the “Highland” in the minds of ‘Indian 
public. The uncontroverted averments 
contained in paras 5 and 6 of the affi- 
davit are a complete reply to this 
argument and we are afraid the appel- 
lant cannot be permitted to go out of 
the admission of fact. It is plain that 
the description ‘Scotch Whisky” relates 
solely to the geographical region of the 
product and "the Highlands” is the re- 
gion of Scotland most famous for Scotch 
Whisky and is synonymous with scotch 
and is used as a part of the label being 
used for whisky. This being so, it is 
very likely for the public to understand 
that the word “Highland” used asa 
part of brand name for whisky is a 
Scotch Whisky that is one produced in 
Scotland. 


10. Confronted with this difficulty, 
Mr. Chadha has submitted that the use 
of the word “Chief” along with “High- 
land” and the picture of the Scottish 
soldier well-known as Highlander at- 
tired in Scottish dress would make all 
the difference inasmuch as the words 
“Highland Chief’ describe the picture 


of the Scottish soldier and not the 
whisky. This argument conveniently 
loses sight of the fact that not only 


the trade mark is sought to be used in 
relation to whisky which is malted 
whisky, the trade mark, speaking gene- 
rally, is always used in relation to 
goods, Furthermore, it has to be consi- 
dered as a whole and the crucial ques- 
tion for consideration in each case js as 
to how a purchaser who must be look- 
ed upon as an average man of ordinary 
intelligence would connect the trade 
mark with the goods which he is pur- 
chasing. The goods of the appellant are 
indigenous. They are markedly different 
' from Scotch Whisky that is the whisky 


which is the product of €cotland and. 


the Highlands. The preference for 
Scotch Whisky amongst the people wha 
love wineinthis country is well known. 


In these circumstances, once it is con- 


1980 Delhi/9: V G—i9- . 


Dethi 129 


ceded that the words “fughiand Chief’ 
used in relation to whisky are synony- 
mous with Scotch and any one using 
the word “Highland” as part of a brend 
for whisky would denote thereby tnat 
the whisky is Scotch Whisky and the 
public would understand on seeing the 
word “Highland” used ior whisky that 
whisky was produced in Scotland, the 
device of the head and shoulders of a 
gentleman dressed in Scottish Highiand 
costume wearing, inter alia, feather bon- 
net and plaid and edged with tartan, a 
well-known syinbol of Scottish origin, 
would in our opinion, enhance ina great 
measure, the impression made by the 
words “Highland Chief” as having un- 
deniably to do something with Scotch 
Whisky produced in Scotland rather 
than to wean away the mind of the 
purchaser from the goods and get en- 
grossed with a colourful picture as 
having nothing to do with the origin of 
world famous whisky produced and 
distilled in Scotland. Highlanders being 
Scottish soldiers are well known in his- 
tory and literature and highlands are 
well known as best region of Scotland 
producing Scotch Whisky. It is difficult 
to believe, even to conceive, in the -ir- 
cumstances, that the words and the 
picture of the Highlander on being 
perceived in unison would mitigate the 
effect of either of the two in relation 
to the product, the origin thereof and 
relationship with Scotland. 


11. It is pointed out by~ the learned 
counsel for the appellant that some of 
the labels used by the respondent on 
whisky produced and distilled in Scot- 
land which bear word “Highland” as 
part of the brand name would show 
words “Scotch Whisky” are invariably 
mentioned. He has referred to the 
label “Highland Queen” which carries 
words “Scotch Whisky” written beneath 
and the label “Highland Nectar’ which 
carries words “Rare oid Scots Whisky”. 
It is argued that the inference is that 
the “Highland” by itself does not de- 
note that the goods for which it is used 
as part of the brand name are the pro- 
duce of Scotland. This is nothing but 
vain arguing against uncontroverted 
averment contained in para 6 of the 
affidavit of Mr. David Clerk Banks and 
cannot be countenanced. Furthermore, 
the association of the word “Hishlend” 
as part of the brand name with Scotch 


Whisky . emphasised by the. appellant - 
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clearly goes against it, When one has 
ito consider whether the word ‘“High< 
land” used as part of brand name in 
respect of something which is not pro- 
duced in Scotland is likely to deceive 
or confuse an unwary customer of 
ordinary intelligence, it is to be borne 
in mind that the impression which is 
to count is the first umpression created 
by the word, and the device, one sup- 
plementing the other, and this unmis- 
takably carries the mind to the placa 
known for whisky standing as a class 
and accepted as such, 


12. It cannot be gainsaid that the 
word “Scotch” when used in relation 
to whisky by sheer user has come 
to be identified with the goods 
produced in Scotland and the same is 
the case with the word “Highland” 
figuring in the trade mark in question, 
On the basig of the admission referred 
to above and the trade marks “High- 
land Queen”, “Highland Nectar” ete. 
which stand registered in India, it can- 
‘not further be gainsaid that the “High- 
land” being the name of the place 
when applied to whisky would indicate 
that the goods are the produce of that 
place. It cannot further be gainsaid 
that the word “Highland” as part of 
trade mark in relation to whisky has 
acquired reputation amongst the general 
public and it is something undeniable 
that the public associates that part of 
the trade mark with whisky produced 
and distilled in Scotland, It would, thus, 
follow inferentially that words “High- 
land Chief” by themselves or because 
of the presence of pictorial represen- 
tation of the Highlander on being used 
as trade mark in respect of appellant’s 
whisky which admittedly is not Scotch 
Whisky would be likely to deceive or 
confuse the unwary purchaser in think- 
ing that the whisky 1s Scotch Whisky. 


13. Another contention urged on be- 
half of the appellant is that the words 
“Highland Chief’ on the label of the 
appellant given an apt description of 
the picture or pictoria) representation 
thereof, and, therefore, no consideration 
of false trade description arises in this 
case. We agree that the words and the 
picture tally. In fact we have already 
discussed that the impression gets con- 
firmed and enhanced, but it is difficult 
to hold that it is not a case of false 
trade description. According to Section 
2 (1) (f) of the Act “false trade descrip- 
tion” means, inter aila, a trade descrip- 
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tion which is untrue or misleading in 
a material respect as regards the goods 
to which it is applied, Section 2 (u) (iv} 
which deals with “trade deseription” 
means description as to the place or 
country in which any goods are made 
or produced. Having come to the con- 
clusion that the use of words “High- 
land Chief” in isolation or in conjunc- 
tion with the pictorial representation 
which form part of the trade mark, has 
the likely effect of making the pur- 
chaser believe that the whisky to 
which this trade description is given is 
the product of Scotland. Section 11 (e) 
of the Act would at once be attracted. 
This section says that a mark which 
would otherwise be disentitled to pro- 
tection in a Court shall not be regis- 
tered as a trade mark, We, therefore, 
respectfully agree with the learned 
single Judge that this description, in 
the circumstances set out above, is a 
false trade description within the mean- 
ing of Section 2 (1) (f). 

14. In Bollinger, J. v. Costa Brava 
Wine Co, Ltd, 1960 RPC 16 at p 31, 
the facts were that wine not grown in 
Champagne, a district of France, was 
sought to be sold as Spanish Champa- 
gne. It was held by Danckerts J.: 


“There seems to be to reason why 
such licence should be given to a per- 
son, competing in trade, who seeks to 
attach to his product g name or des- 
cription with which it has no natural 
association, so as to make use of the 
reputation and goodwill which has been 
gained by a product genuinely indi- 
cated by the name or description. In 
my view, it ought not to matter that 
the persons truely entifled to describe 
their goods by the name and descrip- 
tion are a class producing goods in a 
certain locality, and not merely one 
individual. The description is part of 
their goodwill and a right of property.” 
This case was followed in Vine Products 
Ltd. v. Mackenzie and Co. Ltd. 1969 
RPC 1. Cross, J. observed at page 23: 


“If I may say so without imperti- 
nence I agree entirely with the deci- 
sion in the Spanish Champagne case — 
but asī see it, it uncovered a piece of 
common law or equity which had tilf 
then escaped notice -—- for in such 3 
ease there is not, în any ordinary 
sense, any representation that the goods 
of the defendant are the goods of the 
plaintiff, and evidence that no one has 
been confused or deceived in that way 
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is quite beside the mark, In truth the 
decision went beyond the well-trodden 
paths of passing off into the unmapped 
area of “unfair trading” or “unlawful 
competition,” 

15. It is pointed out by the learned 
counsel for the appellant that the label 
bearing words “Highland Chief” also 
contains the name of the appellant and 
the words “Produce of India”, As al- 
ready mentioned above, the trade mark 
is to be considered as a whole and the 
impression that a man of ordinary in- 
telligence would carry is the impres- 
sion which is to be visualised, The 
words “Produce of India” appearing at 
the bottom of the picture of the label 
are in very small letters and very in- 
significant. The name of the appellant 
“Dyer Meakin Breweries Ltd.” is of 
course there and is not in small letters 
but words signifying the place ‘of bottl- 
ing are again in small type. What mat- 
ters most is the first impression, That 
impression would necessarily come from 
words and representations made in bold 
letters. They are really eye catching. It 
isso manifest from the words “High- 
land Chief” appearing in great promi- 
nence and the device of the head and 
shoulders of a Scottish soldier which is 
even more prominent and pervading. It 
is difficult to hold that the words 


“Produce of India’ and the other 
words just noted constitute worthy 
safeguard, remembering its situation 


and the type of purchaser which alone 
are relevant when questions like these 
are considered, 

16. We are in respectful agreement 
with the visual analysis of the learned 
single Judge and also the reason given 
by him that unless persons examine 
the label minutely, which usually a 
customer does not do, and goes by the 
overall impression created by the name 
and the multi-coloured label, the trade 
mark is definitely going to confuse the 
goods with Scotch Whisky and that it 
would be more so when a person is 
familiar with Highland Nectar, High- 
land Cream, Highland Queen and High- 
land Club and, that he is more likely 
to conclude that ‘Highland Chief’ is one 
of the familiar brands of Scotch Whi- 
sky. ` 
17. The Jast submission of Mr. 
Chadha is that the Act has conferred 
discretion on the Registrar in the mag- 
ter of allowing registration and in ac- 
cordance with the well-accepted prin- 
ciples of law, the discretion exercised 
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by him should not be lightly interfer- 
ed with, He has relied upon Lakbir 
Singh v. Bakhat Singh, AIR 1973 Delhi 
225 and Chandra Bhan Agarwal v. 
Arjundas Agarwal, AIR 1974 Cal 183. 
We need not discuss these authorities 
as we are whole-heartedly in agreement 
with the principle followed therein. In 
the instant case, the Assistant Registrar 
fell into an initial error that the onus 
lay on the respondent presumably, on 
the view that the application for regis- 
tration had been admitted before notice 
of opposition was given by the 
respondent. We have already held 
that in view of the nature of the pro- 
hibition contained in Section 11, the 
onus was on the appellant from begin- 
ing to end and no consideration of 
shifting of that onus ever arose, An- 
other error that was committed by the 
Assistant Registrar was in holding that 
the respondent had produced no evi- 
dence. We have shown above that there 
was abundant evidence coming from the 
admissions in the pleadings and un- 
controverted averments in the affidavit 
sworn by David Clark Banks. The 
repeated observations made by the 
Assistant Registrar that there was no 
evidence produced by the respondent is 
wholly unwarranted, Once a particular 
fact is admitted no necessity for pro- 
duction of evidence to substantiate 
arises and once the evidence is pro- 
duced in the manner required by law, 
and in this case by affidavits as it was 
required to be done under Sec. 99,- 
nothing more was needed azter the 
various statements and claims were ad- 
mitted or left unchallenged and uncon- 
troverted. The power of the Registrar 
to grant registration is no doubt dis- 
cretionary but the discretion is to be 
exercised in a judicial manner for fur- 
thering the intent and purpose of the 
Act. In this case, for reasons afore- 
mentioned, the Assistant Registrar came 
to an erroneous view that the proposed 
trade mark was not likely to deceive 
or confuse. His decision suffered from 
the vice of illegality besides impro- 
priety. It deserved to be interfered 
with and was rightly set aside by the 
Iearned single Judge, 


18. In conclusion the appeal fails 
and is dismissed, accordingly. The ap- 
pellant shall pay the costs throughout. 

Appeal dismissed, 
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SULTAN SINGH, J. 

M/s. National Research Development 
Corporation of India, New Delhi, Plain- 
tiff v. M/s. The Delhi Cloth & General 
Mills Co. Ltd. and others, Defendants. 


I. A. Nos. 1915 and 1953 of 1979 in 
Suit No. 689 of 1979, D/- 31-10-1979, 


(A) Patents Act (1970), S. 68 — 
Assignment of a patent im writing regis- 
tered under S. 68 is effective from the 
date of the document. 


An assignment of a patent reduced 
into writing and containing all the 
terms and conditions of the transfer is 
a valid compliance of the requirements 
of S. 68 of the Patents Act and by 
virtue of the proviso to that Section 
the assignment once registered would 
be effective from the date of the deed 
of assignment. In this case the patent 
concerned was assigned by a Deed on 
22-5-79 and was registered under S, 68 
. on 21-6-79. The assignment in view of 
the Proviso to S. 68 being effective 
from 22-5-79, a suit filed for injunct- 
ing infringement of the patent, ac- 
counts and damages filed on 11-6-79 
would be competent. AIR 1937 Cal 365 
and AIR 1940 Cal 474, Dist. 

(Paras 5 & 6) 

(B) Civil P. C. (1908), O. 38, Rr. 1 
and 2 — Infringement of patent rights 
— Principles governing grant of tem- 
porary injunction. (Patent Acts (1870); 
S. 108). 

For the grant of temporary imjunc- 
tion, principles applicable to the in- 
fringement of Patent actions are, that 
there is a prima facie case, that the 
patent is valid and infringed, that the 
balance of convenience is in favour of 
the injunction being granted and that 
the plaintiff will suffer an irreparable 
loss. It is also a rule of practice that 
if a patent is a new one, a mere chal- 
lenge at the Bar would be quite suffi- 
cient for a refusal of a temporary in- 
junction, but if the patent is sufficient- 
ly old and has been worked, the court 
would, for the purpose of temporary 
injunction, presume the patent to be 
valid one. If the patent is more than 
6 years old and there has been actual 
user jit would be safe for the Court to 
proceed upon this presumption. Where 
from the prior correspondence between 
the defendant on the one side and the 
plaintiff, the assignee. of a lilies and 
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the original inventors on the other 
showed that the defendant did not have 
the knowhow of the patented process 
and that they admitted the validity of 
the patent, their defence that they 
developed their own technology and 
were working the process successfully 
was disbelieved and a temporary in- 
junction restraining them from violat- 
ing the plaintiff's patent was granted 
pending suit for permanent injunction, 
rendition of accounts and damages for 
infringement of the patent. 

(Paras 7, 10, 13 & 14) 


Cases Referred . Chronological Paras 
AIR 1940 Cal 474 6 
AIR 1937 Cal 365 6 


R. K. Makhija with Alakh Kumar, 
for Plaintiff; Shankar Ghosh, Sr. Coun- 
sel with N. K. Anand, Pravin Anand 
and Amarjit Singh, for Defendants. 


ORDER: — The plaintiff’s applica- 
tion (I. A. No. 1915 of 1979) under 
O. 39, Rr. 1 and 2 and S. 151 of the 
Civil P, C. is for the issue of a tem- 
porary injunction restraining the defen- 
dants from infringing the plaintiffs 
Patent No. 138571 dated 26th Novem- 
ber, 1973 in a suit for permanent in- 
junction, rendition of accounts and 
damages. The plaintiff M/s. National 
Research Development Corporation of 
India alleges that it is a company in- 
corporated under the Companies Act, 
1913, that it is the proprietor/assignee 
of the said Patent No. 138571 relating 
of Titanium Substrate Insoluble Anode 
Assembly for Diaphragm Type Chloral- 


kali Cells (hereinafter referred as 
‘TSIA’) that the invention of the said 
patent was developed by certain in- 


Electro-Chemical 
Karaikudi, Tamil- 


ventors of Central 
Research Institute, 


nadu (hereinafter referred to as 
‘CECRY) an institute of Council of 
Scientific and Industrial Research, 


(hereinafter referred to as ‘CSIR’) that 
the said patent was originally granted 
in favour of CSIR, New Delhi who 
assigned the same to the plaintiff vide 
Assignment Deed dated 22nd May, 1979 
for further development and exploita- 
tion of the patent process in accord- 
ance with a previous agreement dated 
27th November, 1956 between the CSIR 
and the plaintiff, The invention is 
defined in claim Nos. 1 and 3 of patent 
No. 138571 as follows: 

‘1, A process for the preparation of 
an Anode Assembly for Diaphragm 
Cells in the electrolysis of alkali--metal 
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halide solutions which consists in (i) 
providing valve metal anode base of a 
valve metal or an alloy of valve metals 
such as titanium, zirconium, niobium, 
tantialum, tungsten especially titanium 
which are resistant to corrosion in 
aqueous electrolytes especially in the 
eletrolysis of saturated brine to chlo- 


rine-alkali in diaphragm cells in the 
form of strips, perforated sheet or 
expanded sheets, shaped cylindrical, 


U bend or rectangular, the surface of 
the base or rectangular, the base metal 
being activated by hermally depositing 
a platinum group metal or a mixed 
oxide of the platinum group metals and 
valve metals, and 


2, Welding titanium or such other 
valve metal clad copper or aluminium 
current distributors to the anode base 
to distribute the current uniformly to 
the entire base. 


3. An anode assembly as claimed in 
claim 2 wherein the current distribu- 
tors consist of copper or aluminium 
core tightly enclosed in a copper coat- 
ed sleeve of titanium or other valve 
metals by means oi white metal com- 
position.” 


The advantages and the process of 
preparation of anode assemblies have 
been fully described in the patent 
specification, and it is not necessary to 
enumerate the same here. The plaintiff 
further alleges that the said patent is 
valid, subsisting and in force for a 
period of 14 years from the date of 
patent, that under S. 48 of the Patents 
Act, 1970 (hereinafter called ‘the Act’), 
the plaintiff has exclusive right in the 
sale, use and manufacture of the anode 
assembly claimed in the said patent, 
that the said patent is being worked by 
the plaintiff's licensee, namely, Tita- 
` nium Equipment and Anode Manufac- 
turing Co. Lid, Madras, that the 
defendants were fully aware of the 
existence of the said Patent No. 138571, 
as tests on the anode assembly of this 
patent and also anodes prepared by the 
process of plaintiff's another Patent 
No, 134375 were conducted by the 
defendants on behalf of CECRI, Karai- 
kudi, that the defendants were in cor- 
respondence with the plaintiff for ob- 
taining a licence for the manufacture 
and use of the anode assembly of the 
present patent and the anode manufac- 
tured by the process of Patent No. 
134375, that in April, 1979 the plaintiff 
‘ came to 
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have manufactured anode assemblies 
which are being used by them and that 
the said anode assemblies of the defen- 
dants were constructed according to 
patent in suit, that the plaintiff served 
notice dated 25th May, 1979 on the 
defendants which was not replied 
by them, that the anode assembly manu- 
factured and used by the defendants is 
in all respects similar to the anode 
assembly of the plaintiff's Patent No, 
138571, that no licence for the manu- 
facture, use and for sale has been given 
by the plaintiff to the defendants with 
respect to the said patent and there- 
fore the defendants have violated the 
plaintiffs right by manufacturing or 
using anode assemblies in accordance 
with the plaintiffs Patent No. 138571, 
that the anode assembly manufactured 
and sold by the defendants is an exact 
replica of the anode assembly of the 
plaintiffs patent, that the defendants 
have thus infringed the plaintiff’s patent, 
and that the infringement of the defen- 
dants is causing irreparable loss and in- 
jury which cannot be adequately com- 
pensated. 

2 The defendants in the written 
statement and reply to the application 
plead that the plaintiff is not an assig- 
nee by virtue of the deed dated 22nd 
May, 1979 because the plaintiff’s name 
has not been entered in the Register of 
Patents as proprietor and before such an 
entry under Ss. 63 and 69 of the Act 
the plaintiff is not a ‘patentee’ within 
the meaning of the Act, that the plaint 
has not beer signed, verified and insti- 
tuted by a duly authorised person that 
the alleged patent No, 138571 is liable 
to be revoked on various grounds men~ 
tioned in S. 65 of the Act, that the 
defendants developed their own techno- 
logy and are in a position to render 
expertise and working knowkow re- 
garding High Amperage Diaphragm 
Cells and Permanent Metal Anodes and 
have been in successful operation since 
February, 1977, that they have not in- 
fringed the plaintiff's patent, that the 
plaintiff is neither the inventor nor an 
assignee of any invention forming sub- 
ject-matter of alleged Patent No. 
138571, that the claims mentioned in 
the patent are vague and do not in- 
volve any inventive step having regard 
to the prior-art and _ prior-claiming, 
that the alleged correspondence refer- 
red to by the plaintiff does nct relate 
to any patent rights whatsoever, that 
the plaintiff can always be compensat- 
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ed in terms of money and as such if is 
not entitled to injunction, 


3 An ex parte injunction restrain- 
ing the defendants from infringing the 
plaintiff's patent No, 138571 dated 26th 
November, 1973 was granted on (2th 
June, 1979, The defendanfg by the 
application (, A. No, 1953 cf 1979) 
under O. 39, R.4 of the Civil P.G 
pray that the ex parte injunction be 
vacated, 

4. Dr, H. S, Rao, General Manager 
of the plaintiff has signed and verified 
the plaint by virtue of Resolutions 
dated 4th May, 1979 and 30th Decem- 
ber, 1971 of the Board of Directors of 
the plaintiff-company, copies whereof 
are on record, Prima facie, therefore, 
it appears that the plaint has been 
signed and verified by a duly authoris- 


ed person, 

5, The next objection is that the 
plaintiff is not the patentee as the 
alleged Deed of Assignment was not 


registered under Ss, 68 and 69 of the 
Patent Act on the date of the filing 
of the suit ie, llth June, 1979. The 
Deed of Assignment is dated 22rd May, 
1979. An application for registration Jf 
this Deed under S. 68 of the Act was made 
on 3lst May, 1979. The Deed was 
registered and an entry was made in 
the records of the Patent Office on 
2ist June, 1979. Section 68 of the Act 
provides that the Assignment Deed 
shall, when registered, have effect 
from the date of its execution. It s, 
therefore, apparent that as soon as the 

try of registration of his deed was 
made by the Patent Office on 21s¢ 
June, 1979 the plaintiff became the 
assignee of the patent in question with 
effect from the date’ of execution JË 
the deed ie. 22nd May, 1979. Sec. 6&8 
of the Act provides that the assign- 
ment of a patent shall not be vald 
unless the same were in writing ard 
the agreement between the parties 
concerned is reduced to the form of a 
document embodying all the terms and 
conditions governing their rights and 
obligations and the application for 
registration of such deed is filed with 
the Controller within six months of 
the execution of the document. Sec- 
tion 68 of the Act has thus been com- 
plied with. 

6. The plaintiff also made another 
application under S. 69 of the Act fcr 
the registration of its title. This appl-- 
cation was also filed on 31st May, 1979 
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but was acknowledged by the Patent 
Office on 6th June, 1979, The title of 
the plaintiff under the deed dated 22nd 
May, 1979 was registered in the Patent 
Office on 27th August, 1979, The argu- 
ment of the learned counsel for the 
defendants is that the Assignment Deed 
was registered on 21st June, 1979 
under S. 68 of the Act and the title of 
the plaintiff was registered under S, 69 
of the Act on 27th August, 1969 ie 
after the institution of the present 
suit and therefore the plaintiff has no 
locus standi as it is not the ‘patentee’ 
within the meaning of S. 2 (p) of the 
Act, Section 2 (1) (p) of the Act is as 
under: 

2, Definitions and interpretations == 

1, In this Act, unless the context 
otherwise requires —~ 

(a) to (0) .....cccecees a . 

(p) ‘Patentee’? means the person for 
the time being entered on the 
register as the grantee or proprietor of 
the patent.” 
It is useful to mention that there was 
no provision in the earlier Act, name- 
ly, the Indian Patents and Designs Act, 
1911 corresponding to S. 68 of the 
Patents Act, 1970. Section 68 makes the 
registration of the Assignment Deed 
effective from the date of the execu- 
tion of the deed after its registration, 
It therefore appears that: the assignee 
acquires all rights, under the Patent 
in ferms of the Assignment Deed on 
the date when the deed is execut- 
ed. As soon as the deed is registered 
under S. 68 of the Act it is effective 
from the date of its execution. Coun- 
se] for the defendants relied upon Re: 
Hiralal Banjara, AIR 1937 Cal 365 and 
Hiralal Banjara v. Bashiram Sharma, 
ATR 1940 Cal 474. In these judgments 
it was held by the Calcutta High Court 
that as the assignee was not registered 
under the Indian Patents and Designs 
Act, 1911 the assignee was nota patentee 
within the meaning of the said Act. As 
already stated there was no -provision 
in the Act of 191] corresponding to 
Section 68 of the Act of 1970, these 


judgments are not applicable to the 
case arising under the Act of 1970. 
Prima facie therefore it appears that 


the plaintiff being the assignee of the 
patent in question under deed dated 


22nd May, 1979 has locus standi to 
institute the present suit. 

7. For the grant of temporary in- 
junction, principles applicable to the 
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infringement of Patent actions are that 
there isa prima facie case, that the pa- 
tentis valid and infringed, that the bal- 
arce of convenience is in favour of the 
injunction being granted and that the 
plaintiff will suffer an irreparable loss. 
It is also a rule of practice that if a 
patent is a new one, a mere challenge 
at the Bar would be quite sufficient for 
a refusal of a temporary injunction, 
but if the patent is sufficiently old and 
has been worked, the court would, for 
the purpose of temporary injunction, 
presume the patent to be valid one. If 
the patent is more than six years olJ 
and there has been actual user it would 
be safe for the court to proceed upon 
this presumption, Terrell on the Law 
of Patents Twelfth Edition in para 830 
has observed as follows: 


“Prima facie evidence of validity: 


The plaintiff must first establish such 
facts as will satisfy the court that there 
are strong prima facie reasons for act- 
ing on the supposition that the patent 
is valid. The most cogent evidence for 
this purpose is either that there has 
been a previous trial in which the pa- 
tent has been held to be valid, or 
that the patentee has worked and en- 
joyed the patent for many years with- 
out dispute, or it may be that as be- 
tween the parties the plaintiff is reliev- 
ed from the onus of establishing valı- 
dity, as where the defendant has ad- 
mitted it or is so placed in his relation- 
ship to the plaintiff as to be estopped 
from denying it”, 

The parties have placed on record cor- 
respondence between them, from which 
the defendants infer that there was 
joint collaboration between the parties 
for the patent in question, The defen- 
dants however plead that they have been 
in the know-how of the patent prior 
to the alleged invention of the plaintiff. 
The two statements appear to be con- 
tradictory to each other. If the defen- 
dants were in the know-how of the 
‘process which has been patented there 
was no question of joint venture with 
the plaintiff. The provisional specifica- 
tion of the patent was filed on 4th 
December, 1972, complete specification 
was filed on 26th November, 1973 and 
the acceptance of the complete specifi- 
cation was advertised by the Patent 
Office on 21st February, 1976. The 
Patent Office took more than three 
years to verify the invention of the 
plaintiff and thereafter the invention 
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under the Patent in question was 
advertised. The correspondence suggests 
that the defendants were not in the 
knowledge of the process which has 
been patented. If the defendants were 
in the knowledge of the patent ie, the 
process which has been got patented by 
the plaintiff they ought to have filed 
objections before the Patent Office 
under the Patent Act, 1970. But admıt- 
tedly no such objections were ever filed 
by the defendants. On the other hand 
the correspondence discloses that the 
defendants were never in the know- 
ledge of the patented process. The de- 
fendants were trying their best to ob- 
tain a licence from the plaintiff to use 
the patent for the manufacture of cau- 
stic soda etc. Wnen the defendants came 
to know of the patent they infr-nged it. 
No difference: has been pointed out by 
the defendants between their process 
adopted since February, 1977 and the 
process which has been got patented by 
the plaintiff in 1973. 

8. Now I refer to the correspondence 
between the parties, The plaintiff on 
18th October, 1972 wrote to the defen- 
dants in reply to their letter dated 25th 
September, 1972 that the plaintiff would 
finance upto 50 per cent of the expendi- 
ture involved in the development work 
of TSIA and when the work is success- 
fully completed the plaintiff would re- 
lease the process to them on the terms 
and conditions mentioned therein. The 
terms were that the defendants would 
reimburse to the plaintiff the funds 
contributed in the developmental work 
and they would pay a royalty of Ru- 
pees 30/- per tonne of caustic soda pro- 
duced using the anodes developed and 
that process would be released to the 
defendants on a non-exclusive basis for 
a period of 14 years, that the plaintiff 
would release the process to other par- 
ties ona higher royalty of Rs. 60/- per 
tonne and that the plaintiff would share 
the extra royalties received from other 
licensees with defendants on 50:50 basis. 
Along with this letter dated 13th Octo- 
ber, 1972 a detailed note was also sent 
to the defendants. On 12th December 
1972 the plaintiff wrote another letter 
to the defendants that the process for 
the preparation and application of TST 
Anodes for chloralkali Cells hed been 
developed at CECRI and that a com- 
mittee has been constituted to 
study the proposal with regard to 
its implementation. Suggestions were 
made to the defendants that 
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-the total fuads required for carry- 
ing out the developmental work for five 
years. was approximately about Rs, 35 
lacs and if the defendants were agree- 
able to take part in the developmental 
work the terms and conditions would 
be negotiated and the outcome would 
o put before the Board of the plain- 
tiff. 

9. On 8th December. 1973 there was 
discussion between the officers of the 
plaintiff and Dr. R. K. Gupta of the 
defendants. Dr. Gupta wanted to know 
the terms and conditions on which the 
know-how of _ fabrication coating and 
use of TSI Anodes developed at CECRI 
can be made available to them. By 
letter dated 13th December, 1973 the 
plaintiff wrote to the defendants, terms 
on which the know-how on fabrication, 
coating and use of TSI Anodes develop- 
ed at CECRI can be made available. 
The plaintiff quoted a lump sum pre- 
mium of Rs.- 7.5 lacs and recurring 
royalty at Rs. 25/- per tonne of caustic 
soda produced for a period of ten years 
on the basis of non-exclusive licence. 
Dr. R. K. Gupta in his letter dated 
24th December, 1973 wrote to the plain- 
tiff that the figure of Rs, 25/- per M. 
Ton of Caustic Soda produced as the 
recurring royalty was on the higher 
side. No objection was however taken 
on the lump sum premimum of Rs. 7.5 
lacs. The other objection raised was of 
having an exclusive licencing arrange- 
ment instead of non-exclusive licence. 

10. On 13th March, 1973 ‘CECRI’ 
wrote a letter to the defendants enclos- 
ing a draft agreement for finalising 
the terms with regard to the grant of 
licence to them. This is a document 
filed by the defendants. If the defen- 
dants were in the knowledge of the 
know-how of the patent what was the 
necessity for them to enter into or in- 
vite the proposal to enter ifito an agree- 
ment, The supply of TSI Anodes under 
the patent, the design of Anode struc- 
ture were to be made available by the 
plaintiff to the defendants. In the pro- 
posed agreement it was stated that the 
Metal Anodes, viz. TSIA was proved 
and used for chloralkali production in 
India for the first time based on the 
know-how developed by CECRI. It was 
also a term of the proposed agreement 
that the demonstration cell using such 
anodes was put up ih the premises of 
the defendants in order to satisfy them 
about the performance of the ‘same in a 
` Commercial cell. On the implementa- 
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tion of the process, recurring royalty at 
Rs. 10/- per tonne of caustic soda was 
payable to CECRI. These terms in the 
proposed agreement sent by the CECRI 
in March, 1975 to the defendants and 
now filed by the defendants on record 
of this case conclusively prove that thè 
defendants admit the validity of the 
plaintiff's patent and they are estopped 
from denying the patent’s validity. 


il. The defendants in Aug. 1975 ap- 
preciated and acknowledged the inven- 
tion of CECRI, aunitof CSIR in an arti- 
cleby Dr. R. K. Gupta, ofthe defen- 
dants published in “Chemical Concepts” 
of Aug. 1975 on pages 17 to 29. In this 
article it was admitted that CECRI have 
made substantial progress with the 
development of coating techniques for 
metal anodes, which they call TSIA, 
that the research or the invention in 
question is of CECRI but in the present 
suit the defendants claim revocation of 
the patent on the ground that it is not 
an invention. 


12. Counsel for the defendants has 
brought to my notice the copies of 
letters dated 30th December, 1971 and 
8th January, 1972 from them to the 
Director, CECRI. These letters do not 
indicate the mode of manufacture or 
any process for the manufacture of the 
Anode in question or Anode structure. 
Similarly letters dated 21st April, 1972 
and 28rd June, 1972 from the defen- 
dants to CECRI, do not refer to the 
process for the manufacture of the TSI 
Anode in question. 


18. From the correspondence and 
other material on record it appears that 
the defendants wanted a lincence and 
they admitted the validity of the pro- 
cess which has been patented. If the 
defendants were aware of know-how al- 
ready, why they were negotiating with 
the plaintiff for a licence. The patent 
in question is more than six years old 
and under Section 48 of the Patent Act 
the patentee has the exclusive right by 
himself, his agents, or licencees to use 
the process. The patent relates to the 
process of manufacturing Anode, which 
is also used for the manufacture of 
Prima facie the patent 
in question is not invalid. If the 
defendants are not injuncted they 
would violate the patent and this 
would become a precedent for- others 
to violate the patent. The balance 
of convenience would therefore be to 
injunct the defendants. The plaintiff has 
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made inventions and therefore if the 
patent is allowed. te be violated by 
defendants the plaintiff is likely to 
suffer injury. 

14, I am of the opinion that it is a 
fit case to restrain the defendants from 
infringing the plaintiff's patent. I, 
therefore, confirm the ex parte injunc- 
tion dated 13th June, 1979 and restrain 
the defendants from infringing the 
plaintiffs patent No. 138571 dated 26th 
November, 1973 pertaining to ‘TITA- 
NIUM SUBSTRATE INSOLUABLE 
ANODE ASSEMBLY FOR DIAPHRAGM 
TYPE CHLORALKALI CELLS” till the 


decision of the suit. The plaintiff's ap- 
plication (I. A. No. 1915 of 1979) is, 
therefore, allowed. The application 


Wd. A. No. 1953 of 1979) of the defen- 
dants for vacation of the stay is dis- 
missed. The defendants shall pay costs 
of these proceedings to the plaintiff. 
Counsel fee Rs. 300/-. 

Ordered accordingly, 
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' Om Parkash, Appellant v. Child Wel- 
fare Board, New Delhi, Respondent. 


F. A. O. No. 192 of 1976, D/- 1-2- 
1980.* 

Guardians and Wards Act (1890), 
S. 10 — Application under for custody 
of child — Not maintainable against 
Child Welfare Board created under 


Children Act — (Children Act (1960), 
Pre.) 

Against the statutory body such as 
the Child Welfare Board created under 
Children Act there can be no claim or 
right to the custody of a child commit- 
ted by the legislature to its foster care. 
ft is incongruant and incompatible 
with the scheme and design of the 
Children Act. (Para 7) 

Arya Girdhari‘ for Appellant; P. D, 
Bhargava, for Respondent. 


JUDGMENT:— This 
from the order of the 
dated August 11, , 
47 of the Guardians 
1890. 

2 The real question in this appeal 
ig about the custody of a male child 
called Rajesh. He is today 13 years of 


"From order of R. N. Aggarwal, District 
J., Delhi, D/- 11-8-1976. 
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is an appeal 
District Judge 
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age. He wasa “neglected child.” He had 
no home, There was no one to look afier 
him. The Child Welfare Board, a bady 
constituted under the Children Act, 
1960 (the Act) took the child into their 
care and custody. On August 22, 1966, 
the Board gave the child to one Manak 
Lal Vohra and his wife Chandra 
Kanta for keeping him in their foster 
care. They had no male child. Rajash 
was then 13 days old. Manak Lal and 
his wife brought up the child with 
parental care. He became the centre of 
their love and affection. He remained 
in their custody till 1975. 


3. Manak Lal died on February 22, 
1972. After his death his wife Chandra 
Kanta took care of the child. On Aug. 
18, 1975 she died. On Oct. 15, 1975, the 
Chairman of the Board made an order 
for taking back the child into their 
custody. Since then the child is with 
Board. They have placed the child in 
an institution known as SOS (Save our 
Souls). SOS is a children’s home. It is 
a social service agency. They are keep- 
ing children ina village near Green 
Fields in Faridabad. They have erected 
huts. Sisters of the mission are in 
charge of the children. The children 
are well looked after by the sisters. 
They are being educated. 


4, One Om Prakash made an appli- 
cation under Section 10 of tke Guar- 
dians and Wards Act to the District 
Judge for the custody of this child 
Rajesh. He claimed that Manak Lal had 
adopted Rajesh and after his death he 
married his Wife Chandra Kanta and 
it was he who was_ really responsible 
for the upbringing of the child. This 
was the main ground of his claim, The 
Board contested the claim. The learned 
District Judge rejected the claim on the 
ground that he was not a fit person. 
Om Parkash is a young man of 32 
years of age. He may remarry. He may 
not. If he remarries he will have 
children of his own. If he does not, 
there will be no one to look after the 
child in the house. Therefore it cannot 
be said that it is in the interest of 
the child that he should be handed 
over to Om Parkash. This was the main 
consideration which weighed with the 


District Judge in declining custody to 


Om Parkash. 
. 5. There was yet another reason, 
Manak Lal, it appears, had great love 


for the- child. He made a will in favour 


of Rajesh, He has bequeathed property... 
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worth a lakh of rupees to this child, 
The Board objected to the claim of 
Om Parkash also on the ground that 
he was mainly interested in securing 
for himself the property of the child, 
They pleaded that custody of the child 
should not be given to Om Parkash, 


6. While considering the question of 
fitness the District Judge commented 
on the marriage of Om Parkash with 
Chandra Kanta, a woman much senior 
to him in years and her death ulti- 
mately in mysterious circumstances, It 
was also given in evidence that Om 
Parkash had a, love affair with a girl 
in Billimaran. In all the circumstances 
of the case and keeping before him the 
pre-eminent. consideration of well-being 
of the child the learned District Judge 
came to the conclusion that he ought 
todecline custody to Om Parkash. In 
my opinion his decision is right, In 
all these cases welfare of the child is 
the paramount consideration. The learn- 
ed Judge has considered the welfare of 
the child and has come to the conclu- 
sion that he should remain with the 
SOS where he is being properly look- 
ed after at present. The Chairman of 
the Board has made an affidavit saying 
that the child is happy in the foster 
care of the SOS. He is studying in 
the Tth class in Govt. Higher Second- 
ary School, Lodhi Road, New Delhi. 


% One other question arises, It is 
about the maintainability of the appli- 
cation under Sec. 10 of the Guardians 
and Wards Act. In my opinion, no such 
application lies against the Child Wel- 
fare Board. The Board has the duty to 
take ‘neglected children” into their 
custody, The Administrator is required 
to establish and maintain children’s 
homes for them, Every Children’s home 
to which a neglected child is sent has 
to provide the child not only with food, 
nourishment, accommodation and faci~ 
lities for education but also facilities 
for training and development of charac- 
ter and abilities. “All round growth 
and development of his personality” is 
the ultimate aim. (S. 9). So that the 
child can protect himself against 
“moral danger or exploitation”. The 
` Board is statutorily charged with the 
duty to take care of what it calls the 
neglected child. In its supervised care 
the orphaned, neglected or delinquent 
children are to be reared and raised. 
Like Plato’s guardians, the legislature 
has appointed the Board as the guar- 
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dian, In its fosterage the neglected 
children are to be brought up. Against 
the statutory body such as the Child 
Welfare Board there can be no claim 
or right to the custody of a child com- 
mitted by the legislature to its foster 
care. Jt is incongruent and incom- 
patible with the scheme and design of 
the Act. In my opinion, the applica- 
tion under Section 10 was misconceiv- 


8. Children are the most vulnerable 
group in any population and in need 
of the greatest social care. Tha State 
has the’ duty of according proper care 
and protection to children at all times, 
as it is on their physical and mental 
well-being that future of the nation 
depends. They are gems of the purest 
ray serene. The Act provides for “the 
care, protection, maintenance, welfare, 
training, education and rehabilitation” 
(See the Preamble to the Act). Con- 
science of mankind has awakened to 
the need to provide special protection 
to children — the neglected, destitute, 
homeless and those who suffer, 


9. Under Section 4 the Administra- 
tor is empowered to constitute Child 
Welfare Boards for exercising and dis- 
charging the duties imposed on such 
Board in relation to neglected children, 
The Administrator is also authorised to 
establish children’s homes for the re- 
ception of neglected children, The 
functions of the children’s homes are 
given in Section 9 (3) of the Act. The 
sub-section reads: 


“Every Children’s home to which a 
neglected child is sent under this Act? 
shall not only provide the child with 
accommodation, maintenance and facilix 
ties for education, but alse provide 
“him with facilities for the develop~ 
ment of his character and abilities and 
give him necessary training for protect 
ing himself against moral danger of 
exploitation and shall also perform such 
other functions as may be prescribed 
to ensure all round growth and 
development of his personality.” 


10. Where a Board is satisfied on in~ 
quiry that a child is a neglected child 
and that it is expedient so te deal with 
him, the Board may make an order 
directing the child to be sent toa 
Children’s home for the period until 
he ceases to be a child (Section 15 (2)). 
A child means a boy who has not at- 
tained 


the age of 16 years ora girl. 


We 
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who has not attained the age of 18 
years. (Section 2 (e)). 

11. The Board is also given the 
power to commit a neglected child to 
the custody of a suitable person Sec- 
tion 16 (1) says: 

‘Tf the Board so thinks fit, it may, 
instead of making an order under sub- 
section (2) of Section 15 for sending the 
child to a children’s home, make an 
order placing the child under the care 
of a parent, guardian or other fit per- 
son, on such parent, guardian or fit 
person executing a bond with or with- 
out surety to be responsible for the 
good behaviour and well-being of the 
child and for the observance of such 
conditions as the Board may think fit 
to impose.” 


12. If the Board finds that there has 
been a breach of any of the conditions 
imposed by it in respect of the child 
it may, after making such inquiry as it 
deems fit, order the child to be sent to 
a children’s home (Section 16 (3)). 

13, Under the Act the Board is the 
“competent authority” in relation to 
neglected children (Sec. 2 (h)), The com- 
petent authority has the power to en- 
trust the child to the care and protec- 
tion of a “fit person” or “fit institu- 
tion”, The person or the institution 
must, in the opinion of the competent 
authority, be fit to receive and take 
care of the child, The competent au- 
thority can specify the terms and con- 
ditions on which it gives the child to a 
person or institution. (See Sec. 2 (g)). 
Section 40 of the Act gives power to 
the competent authority to amend its 
order as to custody. The Section reads: 

“Without prejudice to the provisions 
for appeal and revision under this Act, 
any competent authority may, either 
on its own motion or on an application 
received in this behalf, amend any 
order as to the institution to which a 
child is to be sent or as to the person 
under whose care or supervision a child 
is to be placed under this Act.” 

14. Section 33 sets out the circum- 
stances the competent authority shall 
take into consideration in making an 
order in respect of a child. The over- 
riding consideration, of course, is the 
“interests” of the child. 

15. From the orders of the compe- 
tent authority any aggrieved person 
may prefer an appeal to the Court of 
Session within 30 days from the date of 
the order, No second appeal is provided. 
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The High Court in revision is empower- 
ed to call for the record of the com- 
petent authority or the court of ses- 
sion for the purpose of satisfying itself 
as to the legality or propriety of an 
order passed by either of them. The 
High Court thereupon can pass such 
order as it thinks fit. (Secs. 37 and 38). 


16. A rapid survey of these provi- 
sions makes it abundantly clear that 
the provisions of the Guardians and 
Wards Act have no application. They 
cannot be invoked by an aggrieved per- 
son. The remedy is provided by the 
Act. The Act provides for ar appeal 
to the Court of Session. On the zontrary, 
Om Prakash went to the District 
Judge with an application under Sec. 10 
of the Guardians Act of 1890. It is 
therefore clear that the appellant, Om 
Prakash, adopted a wrong remedy, 
assuming that he was an aggrieved 
person. He mistook the legai proce- 
dure. He was mistaken in the law. He 
took a mistaken view of his right or 
claim. 


17. The Board had the right to give 
custody to Manak Lal Vohra and his 
wife under Section 16. They found that 
Vohras were fit persons, On their death 
the Board had the right, nay the duty, 
to resume the custody of the child 
(Section 40). This they did. Om Prakash 
cannot insist upon hig right to custody. 
He is not a fit person in the opinion of 
the Board. The District Judge agreed 
with the Board. I cannot say that he 
was wrong. 


18, The competent authority is a 
public body, armed with the statucory 
powers. The statute casts a public duty 
on it, the duty to receive and to zake 
care of neglected children. There is a 
positive public duty to receive neglect- 
ed children and provide for their moral 
and material needs, All round egrcwth 
and development of his personality is 
the goal the legislature has set before 
itself. The preamble to the Act sets ouf 
the will of the legislature. The com~ 
petent authority is charged with the 
duty of executing its commands and 
giving effect to its will. 


19. The remedy of the appeal is 
misconceived. Suppose I treat this ap- 
peal as a revision under the Act. On 
merits of the claim of Om Prakash 
and his fitness I am not prevared to 
differ from the view taken by the 
learned District. Judge, 
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20. For these reasons the appeal is 
dismissed. 
Appeal dismissed, 


AIR 1986 DELHI 140 
D. K. KAPUR, J. 

M/s. Ashok Leyland Ltd. Madras, 
Petitioner v. The Union of India and 
another, Respondents. 

I. A. Nos, 2924 and 2925 of 1979 in 
Suit No. 190-A of 1979, D/- 13-12-1979. 

Arbitration Act (1940), S. 17 read 
along with Sec. 5 of Limitation Act 
(2963) — Words “Time for making an 
application to set aside the Award” — 
Whether time granted under Sec 5 
Limitation Act is also covered. 

The expression ‘time for making an 
application to set aside the award’ oc- 
curring in Sec. 17 of the Arbitration 
Act has to be read along with the 
Limitation Act because the time refer- 
red to is just 30 days. If the Limita- 
tion Act was amended, it could make 
the time shorter or longer. As it hap- 
pens, in the Limitation Act of 1908, the 
period of 30 days could not be extend- 
ed because Sec. 5 did not apply to 
applications. However, Sec. 5 as amend- 
ed by the Act of 1963, states that even 
in the case of applications other than 
applications under Order 21, Civil P.C., 
the period of delay can be condoned if 
the party shows sufficient cause. Hence, 
the expression ‘after the time for mak- 
ing an application ete., has expired’ has 
to be read as the period mentioned in 
the Limitation Act together with such 


further period that may be allowed 
under Sec. 5. (Para 7) 
Cases Referred: Chronological Paras 


AIR 1967 SC 1233:1967 All LJ 589 6 
M. Chandrasekharan, for Petitioner; 
Vijay Kishan, for Respondents. 


ORDER:— On 7th May, 1979, the 
counsel for the petitioner and the re- 
spondent appeared before the Deputy 
Registrar and accepted notice of the 
award. The order does not say that 
the award has been received or filed 
but, it appears that this is how the par- 
ties understood the same. If the award 
was filed, then the period for filing ob- 
fections to the same would commence 
on 7th May, 1979. and undoubtedly 
that period is 30 days. Hence, the ob- 
jectiong should have been filed in early 
June, 1979. Due to the summer vaca- 
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tions, the parties could file their objec- 
tions on the reopening of the Court 
which meant that they could file them 
on Sth July, 1979, latest. No objections 
were filed even by that date. Objec- 
tions were in fact filed on 17th August, 
1979. The same are accompanied by the 
present application, I. A. No. 2925/79, 
under Section 5 of the Limitation Act, 
which is now under consideration. 


2. The case of the applicant is that 
the objections were to be filed by the 
petitioner along with the affidavits, etc., 
required by the High Court Rules and 
as the petitioner is a company with its 
office in Madras, it was necessary to 
send the documents to Madras. This 
was done and the necessary documents 
were sent to learned counsel for the 
petitioner under registered post. On 
account of the fact that the Courts 
were closed, the documents which had 
to be filed in Court were not received 
by learned counsel but were redirect- 
ed to him at his address in Kerala. The 
original envelope which has been pro- 
duced shows that it had been redirected 
to Mr, Chandrashekaran, Mattakkot 
House, Pallam, Kottayam, Kerala. By 
the time the documents reached Kerala, 
learned counsel had already left at the 
conclusion of the summer vacations and 
came to Delhi. However, the registered 
envelope was sent back to M/s. Ashok 
Leyland Ltd., presumably this was on 
account of the printed words at the 
top saying ‘if undelivered please return 
to Ashok Leyland Ltd., The envelope 
shows that the date on which redeli- 
very took place was 6th July, 1979. 
Hence, if M/s. Ashok Leyland Ltd., had 
been alert, they could have sent this 
envelope along with all the contents 
by air to reach Delhi by 9th July, 
1979. and could have filed the docu- 
ments within time. Actually they did 
nothing of the sort, they kept the docu- 
ments and then later on sent the same 
to learned counsel along with an ap- 
plication for condonation of delay, etC., 
which is now before the Court. The ap- 
plication states all these facts. It states 
that the documents were redelivered 
and were with the company to await 
instructions from the counsel. After 
hearing from the counsel. the necessary 
papers were sent to him again to 
Delhi, but by that time the delay had 
taken place. 


‘3. The primary question, 
that Section 5 of the Limitation 


assuming 
Act 
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applies, is whether the delay should be 
condoned. No doubt, the circumstances 
are unusual in the sense that the docu- 
ments have gone back and have not 
been sent again in time. It can be seen 
that the applicant has been negligent in 
not refiling the documents shortly after 
6th July, 1979. The delay of more than 
amonth orso after 9th July, 1979 ap- 
pears tobe occasioned by something that 
appears to be like negligence. Learned 
counsel for the Union of India stresses 
the fact that every day’s delay has to 
be explained and there is no explana- 
tion. 


4, In my view, it is undoubtedly 
necessary for the applicant to satisfy 
the Court that he had sufficient cause 
for not filing the application within 
time. The circumstances are such that 
on return of the papers by post, it was 
possible for the applicant to send a 
person with the documents from Mad- 
ras to Delhi, but equally the applicant 
could say that the documents have 
come back from the counsel, perhaps it 
is necessary to await further communi- 
cation from him. The fact that the 
documents were sent back to the sen- 
der places the sender in a predicament. 
In such a predicament, one party may 
act in one way and another may act in 
another way. In any event, I cannot 
say that the applicant was wrong in 
awaiting a communication from their 
lawyer. It further appears that learn- 
ed counsel informed the applicant about 
the non-filing of the documents only 
after he learnt of the same on the date 
fixed, i.e, 25th July, 1979, and there- 
after the documents were re-sent from 
Madras and re-filed in Court, Consider- 
ing the fact that there are some cir- 
cumstances showing that the applicant 
had tried to act promptly, it does show 
that facts exist on record which would 
fustify an extension of limitation. 

5. Firstly, there is the envelope 
showing that the despatch had -taken 
place in time. That envelope contains 
all the postal markings showing the 


redirection from Delhi to Kerala and 
then to Madras. Then there are the 
objections and the affidavit. The affi- 


davit supporting the objections was 
sworn before a Notary Public in Mad- 
ras and is dated 8th June, 1979. I am 
sure that if the documents had not 


been sent back, they could have been- 


filed well within time. Taking all the 
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circumstances, I think the delay should 
be condoned and the objections should 
be considered if Section 5 of the 
Limitation Act applies, 


6 On the question whether Section 
5 of the Limitation Act applies, learn- 
ed counsel contends for the respondent 
that Section 17 states that if the time 
for making an application for setting 
aside an award has expired, then ithe - 
award should be made a rule of the 
Court. He relies on the words ‘time for 
making an application to set aside the 
award’ occurring in the section. That 
time is 30 days and, therefore, after 
30 days there is no question of exten- 
sion of time. He also relies on some 
observations in the judgment of the 
Supreme Court Madan Lal (dead) by 
his legal representatives v. Sunder Lal 
AIR 1967 SC 1238, where the judgment 
indicates that if the time for making 
an application has expired, then the 
Court has to pass a judgment. Never- 
theless, there are several cases referred 
to in this very judgment showing in 
what circumstances the Court can con- 


sider objections raised even after 
the expiry of limitation. This very 
judgment states that objections which 


are outside the scope of Section 30 of 
the Act, can be filed and raised after 
the period of limitation has expired. If 
the Court has already made tha award 
a rule of the Court and passed judg- 
ment, then such objections could never 
be considered. The making of the 
award a rule of the Court is not an 
automatic process. It may be that if the 
award had been made a rule of the 
Court before the objections had been 
filed, then I could not be hearing this 
application because the case would al- 
ready be over. However, as the appli- 
cation has been made before the award 
has been made a rule of the Court, it 
can be considered, 


7. Clearly, the expression ‘time for 
making an application to set aside the 
award’ occurring in Section 17 of the 
Act has to be read along with the 
Limitation Act because the time reter- 
red to is just 30 days: If the Limita- 
tion Act was amended, it could make 
the time shorter or longer. As it hap- 
pens, in the Limitation Act of 1908, 
the period of 30 days could not be ex- 
tended because Sec. 5 of the Limitation 
Act did: not apply to applications, 
However, Section 5 of the Limitation 
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ct as amended by the Act of 1963, 


- applications under 
Civil P. C., the period of 
condoned if the party 
shows sufficient cause. Hence, the ex- 
pression occurring in Section 17 ‘after 
the time for making an application etc, 
has expired’ has to be read as the 
period mentioned in the Limitation Act 
together with such further period that 
may be allowed under Section 5. If 
the period of limitation is extended, be- 
cause delay is condoned, then the ap- 
rt be is within time and hence will 
h 









not be hit by Section 47 of the Act, I 
old accordingly. 


8. Consequential fo this analysis, I 
condone the delay in filing the objec- 
‘ tions under Sections 30 and 33 of the 
‘Arbitration Act in the peculiar circum- 
stances of this case. I have accepted the 


facts stated by the applicant, but I 
direct that the registered envelope 
which has been produced today be 


It is marked with 
the letters ‘XX’. As the allowance of 
‘this application is not on account of 
the fault of the respondent, I grant 
costs to the Union of India Rs, 300. The 
costs may be paid on the next hearing, 


placed on record, 


Ordered accordingly. 
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H. L. ANAND, J. 


Lal Chand Khanna, Petitioner v, Dr. 
Parmod Kumar Sood and others, Re- 
spondents. 

C. R. No. 547 of 1978, DJ- 11-10- 
1979,* 


Delhi Rent Control Act (59 of 7958), 
S. 25-B — Bona fide requirement — 
Need for larger accommodation on 
ground of strained relations between 
family members is justified. 


In India, joint family living has over 
the years been under considerable 
strain for economic as well as tempera- 
mental reasons arising largely on ac- 
count of a conflict between the mother- 
in-law and the daughter-in-law with 


®Against order of Smt, Manju Goel, 
Addi. Rent Controller, Delhi, D/- 
22-5-1978. 
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the result that a separate unit for 
some of the branches of the family 
within the family home is not an un- 
usual occurrence. In such a situation a 
bona fide claim for larger accommoda- 
tionto have an independent unit within 
the family home could not with any 
Teasonableness be turned down, parti- 
cularly where the requirement is not 
of a dependant of an owner but of a 
co-owner himself, 

(Para 4} 


Harnam Dass, for Petitioner; N. C, 
Sikri with A. K. Sikri, for Respondents, 


ORDER:— This is a tenant’s petition 


under proviso to sub-section (8) of Sec- . 


tion 25-B of the Delhi Rent Control 
Act, 1958 assailing the order of eviction, 
The principal question that it raised 
was as to the liability of the tenant to 
eviction merely on the ground that the 
premises at present available to the 
owners, though otherwise sufficient for 
their requirements having regard to the 
extent of the accommodation and of the 
family, was nevertheless insufficient, 
because on account of strained relations 
between the mother-in-law and the 
daughter-in-law, a separate unit in the 
premises could not be provided for a 
branch of the family. Certain sub- 
sequent events have to an extent 
changed the context in which the order 
was made and have thrown up an addi- 
tional problem as to their effect and 
the course to be followed in the chang- 
Si circumstances, 


2. The property, in which the pre- 
mises in dispute is situated is jointly 
owned by the mother, principal’ of a 
government school and her two sons and 
two daughters. The elder son and his 
wife are both doctors and have two 
young children. The tenant occupies 
the first floor of the property, while 
the ground floor has been in the oc- 
cupation of the owners. The accom- 
modation available with the owners af 
the relevant time consisted of three 
bed rooms, a drawing room, a veran- 
dah, a dining room, which is divided 
into two portions which serves as a 
kitchen and a store. There is an addi- 
tional accommodation, made available 
by another tenant, consisting of a kit- 
chen and a store measuring 9 x9 and 
9’x7 respectively. Eviction was sought 
on the ground of insufficiency of ac- 
commodation, having regard to the ex- 
fent of the family, as also on the addi- 
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tional ground that on account of strain- 
ed relations between the mother-in- 
law and the daughter-in-law, the elder 
son and his branch must have an in- 
dependent unit which was not possible 
in view of the existing accommodation 
available to the owners. During the 
pendency of the petition, one of the 
daughters was married. The plea of 
eviction on the ground of insufficiency 
of accommodation owas not seriously 
pressed and in any event, the Addl, 
Rent Controller found that the accom- 
modation could not be said to be m- 
sufficient having regard to the extent 
of the family and the real controversy 
before the Additional Rent Controller 
has been whether the eviction could be 
justified on the ground of compulsion 
arising out of strained relations be~ 
tween the mother and the daughter-in- 
law, necessitating a separate unit for 
the elder son and his dependants. Plea 
for eviction prevailed on the ground 
that the strained relations entitled the 
family to provide for a separate unit, 
which was not possible in the existing 
accommodation out of the portion 
vacated by another tenant sometime 
back was, however, repelled on the 
ground that that accommodation con- 
sisted only ofa kitchen and a store 
and the doctor couple and the children 
deserved better accommodation having 
regard to their status, 


3. At the hearing of the petition, it 
was not seriously disputed on behalf of 
the owners that but for the strained 
relations the accommodation available 
with the owners was adequate for their 
requirement, particularly having re- 
gard to an admitted subsequent event 
of the second daughter also having been 
married away, even though the other 
son was of marriageable age and was 
likely to be married in the near future 
The real question in controversy be~ 
tween the parties has, therefore, been 
if the eviction could be justified merely 
with reference to the compulsion aris- 
ing out of strained relations between 
the mother-in-law and her daughter-in- 
law and the consequential need to pro- 
vide an independent unit. During the 
pendency of the petition, certain other 
events made a substantial change in 
the context in that the elder son and 
his wife left India for a Iong stay in a 
foreign country, the son on an assim- 
ment, said to be at present for two 
years, and the wife, though retaining 
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her service in India, probably for the 
same period, partly to be able to stay 
with her husband and partly on éc- 
count of medical treatment. Parties 
were, however, at variance as to the 
precise period during which the couple 
would be away from the country, as 
also the real purpose of the wifes 
departure. It was, however, not dis- 
puted that the son had sold away his 
car before leaving the country. His 
wife also left with him though retain- 
ing her link with her present employer 
in India. It was also not seriously dis- 
puted that their two children remained 
in India with the rest of the family and 
would perhaps pursue their studies 


during the absence of their parents 
under the supervision of their grand- 
mother. Two subsequent events were 


sought to be pressed into service on 
behalf of the owners in that one of the 
married daughters had come tə stay 
with the family and that the other son, 
having established himself in business, 
was likely to be married shortly and 
negotiations in that behalf had taken 
place. Tt was, however, not disputed 
that the married daughter, who had 
come to stay with the family during 
her confinement, had since delivered 
herself of a baby and returned to her 
in-laws. The likelihood of the cther son 
getting married was not seriously dis- 
puted, although, fortunately for the 
family, no suggestion has been made 
that the marriage of the second son 
was likely to create further dissension 
in the family, 


4, That first question that is posed 
for determination is as to whether the 
mere compulsion arising out of the 
strained relations could justify the pro- 
vision for an independent unit for the 
elder son so as to entitle the owners to 
an order of eviction on the ground of 
personal bona fide need. While, it is 
true that the test in such cases is that 
of the bona fide requirement of a 
family having regard to its extent, 
status, custom and traditions, it is not 
possible to ignore the peculiar domestic 
problem or style of living of a family. 
In India, joint family living has over 
the years been under considerable 
strain for economic as well as tempera- 
mental reasons arising largely on ac- 
count of a conflict between the mother- 
in-law and the daughter-in-law with 
the result that a separate unit for some 
of the branches of the family within 
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the family home is not an unusual 
occurrence, In such a situation a bona 
fide claim for larger accommodation to 
have an independent unit within the 
family home could not with any rea- 
sonableness be turned down, parti- 
cularly where the requirement is not 
of a dependant of an owner but of a 
co-owner himself, That relations were 
strained was not seriously disputed. 
Ifthe couple and the two children have 
to make separate arrangement for 
messing and to have a residential unit 
within the home in such a way as to 
avoid unnecessary confrontation and 
conflict, such a unit could not be 
provided on the ground floor. 
The observation of the Additional 
Rent Controller that a doctor couple 
with two children could not be 
required to be hustled into two small 
rooms, whichare being used asa kitchen 
and a store, was not seriously challenged. 
It is true that out of three bed rooms, 
one can be allotted to the mother, 
while the remaining two can be divid- 
ed between the two brothers, but that 
would hardly leave a bedroom for the 
children, as indeed for the future re- 
quirment of the other son, who is due 
to be married. There would also be 
no provision for one or the other 
daughter of the family when they come 
to stay with the mother, which is quite 
a frequent occurrence in the Hindu 
families. The compulsion of the cir- 
cumstances, at the material time, would, 
therefore, justify the eviction order and 
I see no reason why it should be re- 
versed, 

5. That leaves for consideration the 
effect of the absence from India of the 
couple, the need for whose separate 
establishment within the home was the 
reason for the order of eviction and the 
course to be followed in the rather un- 
usual circumstances with which the 
Additional Rent Controller was noft 
faced. The owners were unable, in the 
absence of the couple, to place any 
material on record which may indicate 
the precise terms of the contract of 
the assignment abroad or the likeli- 
hood of its extension. There is also no 
clear indication as to how long the 
wife was likely to remain away from 
the country. The tenant is obviously 
under an handicap to provide any use- 
ful material except a vague allegation 
that their stay abroad is likely to be 
for an indefinite period. It was not 


seriously ‘disputed on behalf ‘ of ` the’ ` 
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owners that with only two children of 
the couple with the family the precipi- 
tate situation had obviously been re- 
lieved. to a very large measure. It was 
also not seriously disputed that even 


if the wife returned to India earlier 
than the husband, temporarily or 
permanently, the position obtaining 


earlier would still be eased toan extent, 
It was also not disputed on behalf of 
the tenant that unless the couple 
migrated from India, it could not be 
said that the problem arising out of the 
strained relations had been completely 
solved, even though the situation may 
have been temporarily eased. If that 
be so, there would be no justification 
to vary the order of eviction, even 
though it may be unfair to allow it te 
be carried out in the existing circum- 
stances, The son has, in any event, to 
remain out of India for about two years 
aa the period may perhaps be extend~ 


6. Having regard to all the circum- 
stances, it appears to me that proper 
course to follow would be to uphold 
the order of eviction subject, however, 
to the direction that it would not be 
carried out until the son returned on 
the conclusion of his foreign assign- 
ment, 


7. I would, therefore, dismiss the 
petition subject, however, to the direc- 
tion that the eviction order would not 
be carried out until the son returns to 
India on the conclusion of his assign- 
ment, If and when the order is sought 
to be carried out, the tenant would be 
entitled to raise a plea that the son had 
not returned to India on the conclusion 
of the assignment or that there had 
been no change in the situation obtain- 
ing at present and if such a plea is 
raised, the Additional Rent Controller 
would decide the question, after hear- 
ing the parties in accordance with law, 
but with expedition, 

8 In the peculiar circumstances, the 
parties would bear their respective 
costs of proceedings in this Court. 


Ordered accordingly. 
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AIR 1980 DELHI 145 
` AVADH BEHARI ROHATGI J. 


Baldev Sahai Bangia, Appellant v 
R. C. Bhasin, Respondent. 

S. A. O. No. 149 of 1979, D/- 20-2-1980* 
` Delhi Rent Control Act (59 of 1958), 
Sec. 14 (1) (d) — Family — Meaning of 
— Tenant residing abroad with wife and 
children —— No intention to come back 
proved -— Mother, brother and sister of 
tenant cannot claim protection under Sec- 
tion 14 (1) (d) as members of family of 
tenant. 


In the instant case the tenant had 
permanently settled abroad. He had no 
links with the family in India. He did not 
write to them. Nor sent any money for 
support. He had not visited India since 
‘long. He had not examined himself in this 
case. He had not appeared before the 
Controller. He had not chosen to affirm 
on oath that he had gone to Canada 
temporarily and that he has any inten- 
tion to come back to India and reside in 
the demised premises with his wife and 
. children. Under such circumstances held 
that the tenant hasno animus revertendi 
therefore the protection of the Act can- 
not be. extended to others, such as 
- mother and brother as the Act is not in- 

tended for their protection to the exclu- 
sion of the tenant. 
(Para 9) 

The word ‘family’ - is a word of most un- 

certain import. It can mean many things 
according to its context. The expression 
“neither the tenant nor any member of 
his family” ‘used in the section shows that 
the tenant himself is at the centre of the 
constellation. “The members of his 
family” revolve round him, But if the 
tenant effaces himself and takes up an 
abode elsewhere, in a foreign country as 
in. this case, those who depend upon him 
for support and sustenance can claim the 
_sprotection of the Act if they are able to 
show that the tenant has an animus rever- 
- tendi, namely, an intention to take up 
residence in the premisés in question. 
Case law discussed. (Paras 13, 14) 


Cases Referred : Chronological Paras 
(1979) 1 Rent LR 466 (Delhi) _ .12 
AIR 1971 Delhi 151 m 19 
1971 Ren CR 363 (Delhi) ` . 12, 15 
. (1963) 65 Pun LR 256 : “15 





*Against order of P, K. Bahri, Reat Con- 
trol Tribunal, Delhi, D/- 5-5-1979. 
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Baldev: Sahai v.. R, C. Bhasin 
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(1953) 1- WR 511: 61 ER 598, Green v. 
Marsden ki 
(1930) 143 LT 333, Price v. Gould 8 
(1872) LR 14 Eq 160: 26 LT 833, Burt v. 
. Hellyar g 


R. K. Makhija, Sr. Advocate and Alak 
Kumar, for Appellant; H. K. L. Sabhar- 
wal, Sr. Advocate and Y. K. Sabharwal, 
for Respondent, ‘ 


JUDGMENT :— The short question that 
arises for decision in this appeal is whe- 
ther the tenant is liable to’ ejectment 
under Sec. 14 (1) (d) of the Delhi Rent 
Control Act, 1958. Section 14 (1) (d) (is) in 
these terms: 


“that the premises were let for use as a 
residence and neither the tenant nor any 
member of his family has been residing 
therein for a period of six months im- 
mediately before the date of the filing of 
the application for the recovery of posses- 
sion thereof:” 

2. The undisputed facts are these. The 
premises in question consisting of four 
rooms are situated in Kalkaji (94A and 
94B in K Block). The appellant Baldev 
Sahai took them on rent on May 12, 1961 


at a monthly rent of Rs. 95/. He lived in 


this home with his father, mother, two 
sisters and a brother. When he took the 
premises he was a bachelor. On Novem- 
ber 15, 1961, he married. Later on his ` 
father died in this house. His one sister 
was married from this very house, 


3. In 1971 the tenant went to Canada. 
His wife and children followed him. Since 
then he and his wife have both taken up 
employment in Canada. They have four 
children. They go to school in Canada. 
After 1971 the tenant has not visted 
India. It is in evidence of the mother and 
brother that he does not communicate 
with them by interchange of letters. Nor 
does he remit any money to them. 


4. On September 27, 1972, the landlord 
brought an  ejectment application on _ 
grounds of bona fide requirement. and- 
non-residence of the’ tenant under 
clauses (e). and (d) of Section 14 (1) of 
the Act. The Additional Controller dis- 
missed the application. On appeal the. 
Rent Control Tribunal ordered eviction of 
the tenant under cl: (d). Now the tenant 
appeals to this court. 

5. .-The real question is: Are mother, 
‘members. of the 
tenant’s family and entitled to the pro- . 
the -Act? The: tribu- 


nal - has found: .as a fact.that tha - 





146 Delhi 


tenant has permanently settled in Canada, 
He was in Government service in India 
which he left in 1972, because he did not 
apply for leave to his Indian masters after 
April 8, 1972. He, therefore, ceased to be 
a State servant. Now his wife has also 
taken up employment in Canada. Ther 
children are studying there. If we regard 
the tenant, his wife and their children, es 
family in the sense of a single unit, it 
must be held that neither the tenant ncr 
any member of his family has been 
residing in the premises for more than 
six months. 


6. But then it is said that the mother, 
brother and sister who are living in these 
premises since the inception of the 
tenancy must also be regarded as mem- 
bers of the tenant’s family and entitled to 
protection of the Act. The validity of this 
defence is the sole question to be decided 
in this appeal. 

7. The word “family” is in itself a 
word of a most loose and flexible des- 
cription (Green v. Marsden (1853) 1 WR 
511, 512, 513); “it is a . popular 
and not a technical expression.” (Burt 
v. Hellyar, (1872) LR 14 Eq. 160). In 
the popular sense of the term in which 
an ordinary man understands it there can 
be no doubt that his widowed mother, 
unmarried brother and sister are mem- 
bers of his family. That they are living in 
this house since the beginning of the 
tenancy is also not in dispute. But the 
notable features of this case are two, 
First the tenant founded his own family 
in 1961 when he married. At the moment 
of marriage, there is a change in status 
of the contracting parties from that of 
single persons to that of husband anc 
wife. Their change of status and personal 
relationship marks the advent of a new 
social unit — the family — which now em- 
braces them and their children. Family is 
the collective noun we use to describe 
them. The tenant became the head of his 
family. It does not follow, and I do not 
suggest, that on marrying he ceases to be 
a member of the original family of his 
father. The man on marrying becomes his 
wife’s husband. But he does not cease to 
be his mother’s son. One can be a member 
of two families simultaneously. 


8. The word ‘family’ is ‘a popular, 
Yoose and flexible expression, not a 
technical term’ (per Wright J. in Price v. 
Gould (1930) 143 LT 333 (334).) Its exact 
scope must depend on its context. We 
have now to interpret it in the context of 
the Rent Act, 
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9. Secondly, — and this is decisive of 
this case, — the tenant has permanently 
settled abroad. He has no links with the 
family in India. He does not write to 
them. Nor sends any money for support. 
He has not visited India since 1971. He 
has not examined’ himself in this case, 
He has not appeared before the Control- 
ler. He has not chosen to affirm on oath 
that he has gone to Canada temporarily 
and that he has any intention to come 
back to India and reside in the demised 
premises with his wife and children. On 
these facts it must ke held, as was held 
by the tribunal, that the brother and 
mother of the tenant have ceased to be 
members of the tenent’s family within 
the meaning of the Act, as they have no 
‘links’ with the tenant. 


10. I would decide this case on a 
simpler view. The Act is for the protection 
of the tenant and his family. But if the 
tenant, his wife and children have 
permanently settled abroad and have no 
animus revertendi, the protection of the 
Act cannot be extended to others, such as 
mother and brother, because the Act is 
not intended for their protection to the 
exclusion of the tenant. The tenant and 
his family have transferred their centre 
of gravity to a new habitat in a foreign 
country. They do not require the protec- 
tion of the Rent Act. The tenant and his 
family are well accommodated. They have 
founded a new home where they live, eat 
and drink. The mother, brother and sister 
in these circumstances will lose the pro- 
tection of the Act. With the tenant they 
were members of his family. Without him 
they cease to be so. 


11. There is one other point in this 
case. A notice to terminate the tenancy 
was served on the tenant on July 17, 1972. 
Thereafter the tenant became a statutory 
tenant. The Act protected him from evic- 
tion. But when the tenant himself walks 
away from the demised premises with his 
family and children, he does not require 
any protection. And those remaining be- 
hind him such as mother, brother and 
sister cannot claim that they are within 
the protection of the section. ` 


12. Counsel for the tenant drew my 
attention to several decisions. In Govind 
Dass v. Kuldip Singh, AIR 1971 Delhi 151 
earlier decisions on the point have all 
been reviewed. In B. Dev v. Amar Chand, 
1971 Ren CR 363 (Delhi) it was held that 
the mother was not a member of the 
tenant’s family because she did not reside 
with the tenant’s family and that she 
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came to reside only during his absence 
when neither the tenant nor his wife nor 
children were living in the premises. Hira 
Lal v. Banarsi Das, (1979) 1 Rent LR 466 
(Delhi) was a decision of a different hue, 
There the tenant had taken another pre- 
mises because of paucity of accommoda- 
tion. On facts it was found that the 
tenant was not liable to ejectment. That 
case is of no assistance to me in deciding 
tnis case. 


13. On a review of these decisions if 
appears to me that there is no general 
principle which applies to all cases. On 
the facts of each case it was decided who 
ought to be regarded as members of the 
tenant’s family. The word “family” is a 
word of most uncertain import. It can 
mean many things according to its context. 
The decided cases show this. Different 
factual situations produce different legal 
results. The relationship of law and fact 
is a two-way one: each affects the other. 
The law is not an abstraction: it lives 
only in its application, and its concepts 
derive colour and shape from the facts of 
the particular case in which they are 
studied, and to which they are applied. 


14. But one thing is certain. The ex- 
pression “neither the tenant nor any 
member of his family” used in the sec- 
tion shows that the tenant himself is at 
the centre of the constellation. “The mem- 
bers of his family” revolve round him. 
But if the tenant effaces himself and 
takes up an abode elsewhere, in a foreign 
country as in this case, those who depend 
upon him for support and sustenance can 
claim the protection of the Act if they 
are able to show that the tenant has an 
animus revertendi, namely, an intention 
to take up residence in the premises in 
question. Applying this test I find that 
what was pleaded in this case was that 
the tenant had gone on a short visit to 
Canada for treatment. But the tribunal 
found as a fact that he has gone for good. 
That is a matter of fact which was found 
by the tribunal, and there was ample evi- 
dence on which he could so find. 


15. Granted that “family” would al- 
ways comprehend cases of a strict legal 
familial nexus, I cannot agree that it ex- 
tends to a case such as this. Granted that 
cases of blood relations and consanguinity 
are ordinarily covered by the term 
“family”, I do not think that there are 
any familial links with the tenant who 
has departed from this country and has 
no intention to resume residence in this 
house either for love or money. (See 
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G. C. Shukla v. Prabhu Ram Sukhram 
Das Ojha, (1963) 65 Pun LR 256). Later 
upheld by the Supreme Court. See refer- 
ence to this case in B. Dev v. Amar 
Chand, 1971 Ren CR 363 (365) (Delhi). In 
these circumstances I cannot hold that 
his mother, brother and sister will conti- 
nue to enjoy the protection of the Act. 
Neither strict constructionists nor inten- 
tion seekers of the Act would venture to 
give an affirmative answer to this ques- 
tion. 
16. For these reasons the appeal is 
dismissed. No costs, 
Appeal dismissed, 


AIR 1980 DELHI 147 
V. S. DESHPANDE C. J. AND 
HARISH CHANDRA, J. 
Isherdas Sahni & Bros. and another, 
Petitioners v. The Delhi Administration 
and others, Respondents. 


Civil Writ Petn, No. 1010 of 1979, 
D/- 29-11-1979. 


Delhi Cinematograph Rules (1953), 
R. 3 (3) Proviso — Relaxation for certain 
cases — To compensate loss resulting 
from general cut in rates of admission, 
relaxation granted to licencees permitting 
increase jn number and arrangement of 
seats in cinema houses — Subsequently 
power of Delhi Administration to regulate 
rates struck down — Rates thereafter on 
being increased relaxation cancelled with- 
out opportunity for those licencees — 
Cancellation not challengeable. (General 
Clauses Act (1897), Ss. 14 and 21); (Con- 
stitution of India, Art. 226); (Cinemato- 
graph Act (1952), Sec. 12 (1) (a)). 

Power of relaxation under the Rule ig 
general in nature and proviso to Rule 3 (3) 
is an enabling provision. Exercise of 
power under the Rule depends on numer- 
ous factors which cannot be exhaustively 
enumerated. Hence whether granted re- 
laxation is irrevocable is to be decided on 
merits. Since construction of cinema 
houses and their seating arrangements in- 
volve huge expenditure, Sec. 12 (1) (a) of 
the Cinematograph Act has made com- 
pliance with statutory requirements to be 
only substantial. (Para 6) 

When mainly to compensate the loss 
resulting from a general cut in rates of 
admisssion relaxation permitting increase 
in number and arrangement of seats have 
been granted to licensees of cinema houses 
but the rates are increased after the 
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rates had been struck down and the 


relaxations are cancelled, such relaxations. .- 


can be seen to be not irrevocable on a 


fair reading of the proviso and the con-: 
ditions under which action thereunder - 
can be taken. When those licencees ques- ° 


tion the cancellations under Art. 226, Con- 
stitution, the extraordinary relief can be 
granted to them only to prevent injustice 
being done to them. Their conduct also 
should deserve equitable relief. Since the 
main consideration underlying the re- 
laxations has disappeared the contention 
that the orders of cancellation could not 
be passed under the proviso read with 
Ss. 14 and 21 General Clauses Act cannot 
be accepted. May be Ss. 14 and 21 Gene- 
ral Clauses Act do not apply in terms to 
subordinate. legislations but the rules of 
interpretation contained in them for ap- 
‘ plication to statutes can be invoked for 
construction of statutory rules including 
the proviso. AIR 1958 SC 1018 and AIR 
1966 Bom 218, Distinguished. (Para 10) 


The result of the 
simply withdrawal of the relaxations. It 
does not automatically mean that all the 
additional seats installed are contrary to 
Rules- and must therefore be dismantled 
without considering the actual number of 
them are contrary to the Rules. The Ad- 
ministration will therefore apply their 
mind to this aspect: and only in respect of 
such contravening seats they will have 
the power of removal. t 


(Paras 11, 12 and 13) 


The relaxation orders issued under the 
proviso are in exercise of a statutory 
power and are not ordinary administrative 
action much less quasi-judicial action. 
Just as the question of granting a hearing 
did not arise before the grant of relaxa- 
tion, hearing was not necessary before the 
eancellation of the relaxation. Even if it 
was necessary the licencees having 
known the end of the justification for the 
relaxation, hearing to them would only 
have: been a'mere formality. (The Ad- 
ministration will however ‘be well ad- 
vised to give the hearing before ordering 
removal of seats contravening the Rules). 

‘ (Para 15) 


The cancellation orders cannot be struck 


down: merely because reasons are not 
given in them. For, the reasons are obvi- 
ous and at any rate they are given in the 
‘pleadings in the writ petitions filed 
against ‘the cancellations. -- (Para 16) 
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Cases . Reférred : Chronological - Paras. - 
ATR-1979 Delhi 249 - 2 
AIR 1966 Bom 218 3, 4- 
AIR 1958 SC 1018 3, 4 


R. S. Narula, Sr. Advocate with U. K, 
Khaitan and Anil Bhatnagar, for Peti- 
tioners; S. C. Malik, Sr. Advocate with 
S. K. Mahajan, for Respondents. 


V, S. DESHPANDE, C. J.:— The peti- 
tioner herein as also the petitioners in the 
connected writ petitions are -holders of. 
licences to run ‘cinemas under the 
Cinematograph Act, 1952 (hereinafter 
referred to as the Act) and the Delhi. 
Cinematograph Rules, 1953 (the: rules) 
made thereunder. For some years, .the 
Delhi Administration has been regulating 
the rates at which cinema tickets could 
be sold by the holders of the licences for 
running the cinema theatres in Delhi. In 
1975, there was a general cut of 10% in 
the rates which had heen already fixed 
by the Delhi Administration for the sale 
of cinema tickets. The ‘holders of these 
licences felt aggrieved by the said cut. 
They made representations to the Dethi 
Administration pointing out that already 
the expenses of exhibiting films and 
maintaining the cinema theatres had gone 
up for a number of years and the rates 
which had already been fixed were al- 
ready proving unbearable and on top of 
it, the cut of 10% was making it unecono- 
mical for the licensees to run the cinemas. 
The representation of the National As- 
sociaion of Motion Picture Exhibitors was- 
considered by the Lt. Governor and the 
Administration agreed to allow the licen- 
sees to add to the existing number of 
seats in the cinema theatres to make good 
the loss caused to the licensees by the 
reduction in the rates by 10% which was: 
made in 1975. 
` Accordingly, the Administration con- 
sulted the Chief Fire Officer whose duty 
it was to ensure that the number and 
arrangement of seats is such that in case 
of fire evacuation of theatres would not 
be impeded. They also consulted the 
Municipal authorities whose duty was to 
ensure that considerations of public 
health are satisfied in the number of seats 
and in the way they are arranged as also 
the provision of other facilities to the 
spectators in these cinema theatres. 
Thereafter. a series of orders were issued 
by the Administration granting relaxa- 
tions to the different licensees in com- 
pliance with the Delhi Cinematograph 
Rules, 1953. In accordance with these re- 
laxations, different . licensees were’ allow- 
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arrangement of seats'in their respective 
theatres as allowed by the orders of re- 
taxation. | ; 


2.. Subsequently, in C. W. No. 173-of 
1979 and the connected writ petitions 
(Reported in AIR 1979 Delhi 249), the 
licensees challenged the power of the Ad- 
ministration to regulate the rates at 
which tickets for the cinema shows were 
sold by these licensees. It was held by 
this Court that under the Act or the Rules 
framed thereunder the Government did 
not have the power to regulate the rates 
‘of admission in the cinema theatres. As a 
result of this decision, which was given 
on 15-5-1979, the licensees were free to 
fix such rates, of admission to their 
cinema theatres as they thought fit with- 
out being constrained in doing so by any 
regulation on the part of the Government. 
While it was appreciated that the action 
of the Government in regulating the 
rates of admission was motivated by con- 
cern for the common man who should be 
able to recreate and educate himself'by 
being made able to see the films exhibit- 
ed in the cinema theatres, the power to 
regulate the rates was not contained in 
the Act and the Rules and, therefore, the 
power had to be negatived even though 
the consequences were such that the rates 
were enhanced by the licensees to the 
detriment of the public interest which al- 
ways exists in the recreation and educa- 
tion of the ‘common man living in a city 
like Delhi. 


3-4. Since the main reason for the 
grant of relaxation to the licensees had 
disappeared inasmuch ʻas the licensees 
‘were now free to charge such rates of 
admission to their cinema theatres as they 
pleased and also because the licensees did 
take advantage of this freedom and did 
increase the rates of admission to their 
respective theatres, the Lt. Governor 
issued an order on the 27th July, 1979 by 
which he cancelled with immediate effect 
five notifications dated 30-9-1976, 24-11- 
1977, 22-7-1977, 28-12-1977 and 29-3-1978 
by which relaxations had been granted to 
the different licensees who were thereby 
allowed to increase the number of seats in 
their theatres, 

The present writ petitions are filed 
challenging the validity of the notifica- 
tion dated 27th July, 1979. The writ peti- 
tions were resisted by the Delhi Ad- 
ministration. Shri R. S. Narula, learned 
counsel for the petitioner, has given us 
the benefit of thoroughly: studying the 
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pleadings of the petitioners and of the re-' 
spondents and summarising the -conten- 
tions of the petitioners in the form of a 
series of propositions to show why the 
impugned «notification was illegal and 
why it deserves to be quashed by this 
Court. We may further summarise these 
propositions in the light of the oral argu- 
ments addressed by him. It appears to us 
that the main grounds of - attack on the 
validity of the notification are as fol- 
lows :— 

1. The power to grant the relaxations is 
contained in the proviso to sub-rule (3) to 
Rule 3 of the Rules. The proviso runs as 
under :— 

“Provided that the provisions of para- 
graphs 1 (1), (2) and (3), 4, 8 (1), 9, 10 (3), 
(4) and (5), 13 (2), and (3), 18 (1), 19 and 
29 in the First Schedule may be relaxed 
by the Chief Commissioner in any parti- 
cular case to such extent and subject to 
such conditions as the Chief Commissioner 
may think fit.” 


On a correct construction of the pro- 
viso, it would appear that the power of 
relaxation is to be exercised once for all 
and that it is not contemplated that a 
relaxation once granted may thereafter 
be withdrawn either wholly or partly. 
Further. the relaxation was granted not 
only because the petitioner represented 
that the 10% cut made in the rates of ad- 
mission to the cinema theatres in 1975 was 
causing loss to the licensees but also after 
consulting the Chief Fire Officer and the 
Municipal authorities who agreed to the 
relaxations keeping in mind the con- 
siderations of fire hazard and of health 
Only such relaxation was granted as 
could be granted after keeping in view 
the fire and the health considerations, The 
change in the position since then is only 
that the rates of admission to the cinema 
theatres can now be increased without 
any limitation by the licensees. But the 
compliance with -the requirements of fire 
hazard and health has not changed and, 
therefore, there is no reason why the re- 
laxation once granted should be with- 
drawn. : 

2. Sections 14 and 21 of the General 
Clauses Act which prima facie would ap- 
pear to authorise the Administration to 
exercise the power from time to time and 
to modify, vary or rescind the relaxation 
once granted under the proviso to R. 3 (3) 
are only rules of interpretation and do 
not mean that in every case a notification 
or order issued by the Administration 
can be varied or rescinded. As pointed out 
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by the Supreme Court in State of Bihar 
v. D. N. Ganguly (AIR 1958 SC 1018 at 
p. 1021) of the judgment. 

“Section 21 xx, xx. xx: embodies a rule 
of construction and the question whether 
or not it applies to the provisions of a 
particular statute would depend onthe 
subject matter, context, and the effect, of 
the relevant provisions of the said statute, 
In other words, it would be necessary to 
examine carefully the scheme of the Act, 
its object and all its relevant and mate- 
rial provisions before deciding whether 
by the application of the rule of construc- 
tion enunciated by Section 21 xx. xx. xx. 
can be said to vest in the appropriate 
Government by necessary implication.” 
The decision of the Bombay High Court in 
Nava Samaj Limited v. The Registrar of 
Companies (AIR 1966 Bom 218) was also 
cited by Shri Narula as an instance of a 
statutory provision under which action 
was not revocable in spite of Section 21, 

3. Even if it is assumed that the re- 
laxations can be withdrawn by the Gov- 
ernment because the licensees are now 
free to charge such rates of admission as 
they please and because the main reason 
for the relaxation was to compensate the 
licensees for the loss caused to them by 
the reduction in the rates of admission 
since the fire and the health considera- 
tions were also satisfied before granting 
the relaxations, withdrawal of relaxation 
must not result in the automatic cancella- 
tion of all or any of the additional seats 
which were installed in the cinema 
houses by the petitioners. The result 
should be that the Act and the Rules ap- 
ply to the exhibition of films by the 
licensees in their theatres without the 
licensees having the benefit of relaxation. 
Such of the additional seats which comply 
substantially with the requirements of the 
Rules must be allowed to stay and it is 
only those seats which infringe upon the 
Rules which may have to be ordered to be 
removed by the Administration. 

4. The Administration will have te 
bear in mind the distinction between the 


licences which used to be granted to the- 


cinema theatres prior to the promulgation 
of the 1953 Rules and those granted after 
the promulgation of these Rules. Under 
Rule 3 (2) an annual licence shall only be 
granted in respect of a building which is 
permanently equipped for cinematograph 
exhibitions and in respect of which the 
requirements set forth in the First Sche- 
dule to these Rules are fulfilled. It shall 
be valid for one year ` from the date of 
issue and‘shall be renewable on the ap- 
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plication of the licensee. But Rule 3 (3) 
says that— 


“Notwithstanding anything in the pre- 
ceding sub-rule, an annual licence may be 
granted or renewed- in respect of a build- 
ing already licensed for cinematograph 
exhibitions. The cinema houses which 
come into existence after the issue of 
these rules, may be licensed only if all 
the provisions of the rules set forth in the 
First Schedule are complied with.” 

The authorities will also be guided by 
Sections 12 (1) (a) and 17 of the Act. Sec- 
tion 12 (1) (a) of the Act is that the licens- 
ing authority shall not grant a licenca 
under Part III of the Act unless it is 
satisfied that the Rules made under Part 
HI of the Act have been substantially 
complied with. Section 17 of the Act gives 
the Central Government the power to ex- 
empt subject to such conditions and re- 
strictions as it may impose, to any cine- 
matograph exhibitions or class of cinema- 
tograph exhibitions from any of the pro- 
visions of this part or of any Rules made 
thereunder. Section 17 may be attracted 
in so far as the Lt. Governor under Arti- 
cle 239 of the Constitution is acting on 
behalf of the President of India in the 
Union Territory of Delhi and by virtue of 
any delegation that may have been made 
by the President in favour of the Ad- 
ministrator of Delhi to issue rules under 
the Act. 

§. Certain minor objections were also 
raised, such as, no hearing was given to 
the petitioners to show cause against the 
withdrawal of relaxations before-these re- 
laxations were withdrawn and no reasons 
were given for the withdrawal -of the re- 
laxations and that the relaxations should 
not have been withdrawn during the run- 
ning of the annual licences before the 
completion of the period of the licences. 


5. We may now consider each of ‘the 
above propositions: 

6. Propositions Nos. 1 and 2: The 
power of relaxation is of a general nature. 
The proviso to Rule 3 (3) is an enabling 
provision. The exercise of the power of 
relaxation thereunder depends on numer- 
ous factors which may be taken into ac- 
count for granting relaxation inja parti- 
cular case. All these factors cannot be 
exhaustively enumerated nor can they be 
of the same nature.: They may be so 
different from each other that: they 
cannot fall all into one class. Whether, 
therefore, the relaxation in a particular 
case is permanent and irrevocable or is of 
such a nature that it is likely to be vari- 
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ed or rescinded if the circumstances 
motivating the grant of relaxation are 
subsequently changed depends on the 
facts of each case in which the relaxation 
is granted. The decision of the Supreme 


Court referred to above was concerned . 


with the reference of an industrial dis- 
pute to a tribunal under Section 10 of the 
Industrial Disputes Act, 1947. Such a 
reference by its very nature is final and 
the power is exhausted by making a refer- 
ence in the particular case. This was why 
the power in respect of the same case 
could not be exercised again nor could be 
varied or rescinded. 


The same reason explains the decision 
of the Bombay High Court regarding the 
interpretation of the power exercisable 
under sub-section (4) of Section 89 of the 
Companies Act, 1956. The Act and the 
Rules made thereunder are applicable to 
buildings in which films are exhibited and 
the arrangement of seats in those build- 
ings. Since the construction of buildings, 
modifications in these constructions and 
also arrangement of seats and modifica- 
tions of these arrangements involve con- 
siderable expenditure, Section 12 (1) (a) 
of the Act emphasises the necessity that 
the compliance with the statutory re- 
quirements by the licensees should be 
only substantial so that inflexibility or 
rigidity does not cause more harm than 
the protection of the public which is the 
object of the conditions under which 
licenses are granted. 


7. We are of the view that the princi- 
pal reason why the relaxations are grant- 
ed by the notifications issued from 1976 to 
1978 was the necessity of compensating 
the licensees for the loss caused to them 
by the 10% cuts in their rates of admis- 
sion to their theatres which were impos- 
ed on them in 1975, in addition to the fact 
that the rates of admission had already 
been kept low by the purported exercise 
of the power to do so by the Administra- 
tion acting under the Act and the Rules. 
It is only because the Administration was 
convinced that hardship was being caus- 
ed to the licensees and that it would be 
unfair to make them run the cinema 
theatres at a loss or with too little profit 
to be worthwhile that the Administration 
consented to relax the provisions of cer- 
tain Rules so that the loss may be com- 
_ pensated by the installation of additional 
seats in the cinema theatres of the licen- 
sees. 

8. It is true that the Administration 
could not have granted the relaxations if 
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such relaxations would have contravened 
the Rules to such an extent as to increase 
the risk of fire hazard or to expose the 
spectators to unhealthy conditions from 
the public health viewpoint. Therefore, 
the advice of the Fire and Health autho- 
rities had to be taken before relaxations 
could at all be granted. We have seen at 
page 224 of the Paper Book the report of 
the Chief Fire Officer. A perusal of this 
report shows that he was very reluctant 
to advise the making of relaxation in the 
Rules if the safety of the visitors to the 
theatres would be affected thereby. He 
has rightly observed as follows :— 


“Even under the normal circumstances, 
the exit facilities are seriously hampered 
by people rushing and it is felt that in 
case of panicky situation of a minor 
nature, the people will be put to great 
difficulty which may even result in stam- 
pede. In the circumstances., I feel that it 
would not be advisable to allow extra 
seats required by the Managements. In a 
few theatres, however, the difficulty may 
not be so acute. If at all any relaxation 
has to be considered under unavoidable 
circumstances, our reaction to the propo- 
sals put forward by the management of a 
few cinema houses may kindly be seen in 
the enclosure.” ` 


The Chief Fire Officer then considers 
certain individual cinema theatres and 
gives his opinion regarding each of them. 
The Fire Officer has improved this report 
because he was made to understand that 
with a view to compensate the licensees 
for the economic loss caused to them by 
the restriction imposed on the rights of 
admission to the cinemas, some relaxation 
had to be made and some additional seats 
had to be permitted to be installed in the 
cinema theatres. But for these “unavoid- 
able circumstances” the question of re- 
laxation might not have been considered 
at all and the Fire Officer also would not 
have advised freely that there was scope 
for the increase in the number of seats. 
However the very fact that the Fire Offi- 
cer has agreed to the increase of seats in 
some of the cinemas would also show that 
he was prepared to take that risk in con- 
sonance with the compliance with the 
Rules. The Administration, the Public 
Health authorities and the Chief Fire Offi- 
cer ultimately agreed to make some of 
these relaxations. 

9. While the main PEETA 
namely, the loss that was going to be 
caused to the licensees has disappeared, it 
is always desirable to err on the safer 
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side in respect: of security against fire 
hazard and -improvement in the public 
health conditions of the cinema theatres. 
It cannot be said, therefore, that if the 
Chief Fire Officer under the pressure of 
unavoidable circumstances once agreed 
advise relaxation and the Public Health 
authorities were also satisfied, these con- 
ditions cannot be reconsidered with a 
view to improve security against fire haz- 
ard and in public health after passage of 
some time, Since none of these three fac- 
tors were such that they were nat liable 
to change after the relaxation was once 
granted, it cannot be said that the proviso 
to Rule 3 (3) is capable of being interpret- 
ed in the way Section 10 of the Industrial 
Disputes Act or Section 89 (4) of the 
Companies Act were construed in the 
decisions cited by Mr. Narula. 


On the contrary we may observe that 
the vast majority of decisions under Sec- 
tions 14 and 21 of the General Clauses Act 
including some of the Supreme Court 
decisions have emphasized the essential- 
ly changeable nature of action taken 
under the provisions like the proviso to 
Rule 3 (3) of the Rules with which we are 
concerned. The normal rule is that such 
action taken is liable to -change in the 
light of subsequent events and such 
orders or notifications issued can be vari- 
ed and rescinded in accordance with the 
subsequent changes. It is only excep- 
tionally that such action taken is of such 
a permanent nature that it cannot be al- 
lowed to be changed at all. In our view, a 
fair reading of the proviso to Rule 3 (3) 
and the conditions under which action 
thereunder is to be taken would show 
that the relaxation granted to the neti- 
ftioners was not of such a nature that it 
could not be withdrawn at all. As an 
ultimate consideration, we must point out 
that the petitioners have : come to this 
‘Court. under Article 226 of the Constitu- 
tion and the extraordinary relief can be 
granted to them thereunder only to pre- 
vent injustice being done to them. Their 
‘conduct ‘also should be such as to deserve 
an equitable relief. Since the main con- 
siderations underlying the grant of’ re- 
laxation have now disappeared. it is. diffi- 
‘cult to agree with the petitioners that the 
impugned: order of cancellation was such 
` as could not be passed’ by’ the Govern- 
ment under the proviso to Rulé 3 (3) read 
with. Sections 14 and .21 of the General 
Clauses Act. It may be that’ Sections 14 
_and 21 of the General Clauses Act do not 
‘in terms apply. to subordinate legislation, 
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‘but there is no reason why the rules of 
interpretation laid lown therein for ap- 
plication to.statutes should not be invok- 
éd for construction of statutory. rules in- 
cluding the proviso to Rule 3 (3). 

10. Our finding on propositions 1 and 
2, therefore, is that the relaxations grant- 
ed under the proviso to Rule 3 (3) are 
capable of being modified or revoked and 
in the circumstances of these cases, the 
cancellations of the relaxations were 
justified and legal. 


11. Proposition No. 3: It has been al- 
ready made clear above that the relaxa- 
tion was granted after considering the 
public health and the fire hazard aspects. 
‘It is also clear that the very fact that the 
relaxation could not be granted after 
bearing these main considerations in mind 
would show that there was some rule for 
the extension of the sitting accommoda- 
tion in these theatres within the Rules, 
though the provision of some of the ad- 
ditional seats may perhaps have been to 
some extent contrary to some of the 
Rules. It is not necessary. for us to specu- 
late on this question. It is enough to say 
that the result of the cancellation of the 
relaxation is simply the withdrawal 
of the relaxation. It does not automati- 
cally mean that all the additional seats 
which were: installed in the cinema 
theatres were contrary to the Rules and 
must, therefore, be dismantled without 


` any consideration as to how „many of 


these seats were in consonance with the 
Rules and how many of them were con- 
trary to the Rules. 


12. Our finding on proposition No. 3 is, 
therefore, that the Administration will ap- 
ply their mind to the additional seats 
with a view to determine which of them 
have contravened which rules and to 
what extent. They will bear in mind that 
the compliance with the Rules is to be 
substantial and not rigid and inflexible. 

13. With these guidelines furnished by 
the -Act itself. they will determine which 
of the additional seats infringe upon the 
Rules and in respect of only such seats 
they will have the power to order re- 
moval of such seats. : 

14. Proposition No, 4: It is not disput- 
ed that some of the cinema theatres had 
existed prior to the promulgation of 1953 
Rules. Advisedly, R. 3 (3) makes a distinc- 
tion between these theatres and other 
theatres which have come into existence 
after the promulgation of these Rules, It 
-would appear from the opening. words of 
Rule 3 (3) that licences may be granted 
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or reviewed in respect of pre-existing 
theatres which were already licensed 
prior to 1953 for cinematograph exhibition 
without their compliance with Rule 3 (2). 
This is the effect of the words ‘“Notwith- 
standing anything in the preceding sub- 
rule” with which Rule 3 (3) begins. The 
preceding sub-rule is Rule 3 (2) which 
insists that the requirements set forth in 
the First Schedule of the Rules have to be 
fulfilled ‘before a licence can be granted to 
a building which is permanently equipped 
for cinematograph exhibition. This dis- 
tinction will surely be borne in mind by 
the Administration in dealing with these 
two kinds of buildings. This will also be 
in accordance with the requirement al- 
ready set out in Sections 12 (1) (a) and 
17 that the compliance with the Rules has 
to be substantial and not rigid or inflexi- 
ble. 


15. Proposition No. 5: The orders issu- 
ed in exercise of the power conferred by 
the proviso to Rule 3 (3) in relaxing cer- 
tain requirements of the Rules in respect 
of certain buildings exhibiting films are 
in the nature of orders or notifications 
made in the exercise of a statutory power. 
They are not ordinary administrative ac- 
tion much less quasi-judicial action. Just 
as the question of granting the hearing 
did not arise before the relaxation was 
granted, similarly the grant of hearing 
was not necessary before the relaxation 
was withdrawn. Even if it is assumed that 
the normal rule that hearing should be 
jgranted to a ‘person before any action ‘af- 
fecting his civil right is taken is to apply 
to the withdrawal of relaxation we are of 
the view that the licensees knew very 
well that all justification for continuing 
the relaxation had ceased to exist when 
the licensees were enabled to raise the 
rates of admission such as they liked. It 
would, therefore, have been a mere 
formality for hearing being granted to the 
licensees. 


It could not be denied that the neces- 
` sity for compensating the licensees for the 
loss caused to them had ceased to exist 
and, therefore, the licensees could not 
deny that the relaxations had become un- 
justifiable and, therefore, the licensees 
had no right to insist that the benefit of 
the relaxation must continue ‘when the 
circumstances justifying the relaxation 
. lhad ceased to exist. We further note that 

the Administration will be well advised 
Jin giving the hearing to the petitioners 
before the caricellation and: ordering diş- 
“mantling of any of the additional -seats 
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on the ground that they -contravene the 
Rules. This would be necessary because 
the question as to how many of the ad- 
ditional seats substantially comply with 
the Rules and how many of them zon- 


travene the Rules is at present not deter- 


mined and has to be determined by the 
Administration later. 


16, The same observation would apply 
to the fact that reasons have not been 
given by the Administration in cancelling 
the relaxations granted to the licensees. 
For, the reasons are obvious ar.d, at any 
rate, they have been given now in the 
pleadings made in the writ petitions resist- 
ing the reliefs asked for by the petitioners, 
The withdrawal of relaxation cannot, 
therefore, be struck down merely because 
the reasons were not given in the order 
itself. 


17. The main order has been passed 
during the currency of the licences. But 
this is inevitable. At any rate in the 
light of the observations made above, the 
dismantling of the seats on the ground 
that they do not substantially comply with 
the Rules will be done in future after the 
Administration apply their mind to the 
question. It cannot be expected as to ex- 
actly when this would occur. It is not, 
therefore, possible tó ensure that any 
change in the sitting accommodation 
would be enforced by the Administration 
only at the end of any particular licensing 
period. 

18. For the above reasons, the writ 
petitions are disposed of in the light of 
the findings given above and in the light 
of the observations as to the existing ad- 
ditional seats and as to the changes which 
may have to be made in them in future 
after the Administration examine the 
questions on merits and take steps. No 
costs. 


19. Reading the determination by the 
Administration as to the substantial com- 
pliance with the Rules by the additional 
seats or such of them as may be singled 
out by the Administration in each of the 
buildings of the licensees, the interim 
order dated 2-8-1979 will continue in 
force subject to the limitation that if no 
determination is made in respect of each 
building within one month by the Ad- 
ministration, then those licensees in re- 
spect ‘of whose: buildings the determina- - 
tion is not made shall be free to sell 
tickets for the additional seats in their 
building. : i 
a Order accordingly. 
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SULTAN SINGH, J. 

India Hard Metals Ltd., Delhi, peti- 
tioner v. Union of India and others Re- 
spondents, 

Suit No. 1132-A of 1978 and (I. A. No. 
705 of 1979) D/- 31-10-1979, 

Arbitration Act (1940), Section 30 — 
Setting aside of award — Grounds — 
Error must be apparent on face of award 
— Award giving no reasons was refused 
to be set aside. 

An award made by an arbitrator is 
final as a judgment between the parties 
and is not liable to be set aside on the 
ground that it is erroneous in fact or in 
jaw. It cannot be set aside on any ground 
other than those mentioned in Sec. 30. 
It ean be set aside on the ground of error 
of law on the face of the award, but it 
cannot be set aside merely because by 
process of inference, it may be pointed 
out that the arbitrator has committed 
some mistakes in arriving at his conclu- 
sion. Where the award gave no reasons 
the court would not be able to find what 
impelled the arbitrators to determine 
the amount payable to one of the parties 
and therefore could not be set aside on 
the ground of error apparent on record, 
AIR 1923 PC 66 Rel. on, (Paras 3, 5) 
Cases Referred: Chronological Parag 


AIR 1975 SC 230 

AIR 1975 Delhi 215 

AIR 1971 SC 696 

AIR 1967 SC 1032: 1967 All LJ 419 

ATR 1963 SC 1685 

AIR 1923 PC 66 

(1857) 3 CB NS 
kinson v. Fornie 
J. L. Nain Sr. Advocate with P. Juneja, 

for Petitioner; B, P, Aggarwal, for Re- 

spondent No. 1. 


ORDER :— The petitioner M/s, India 
Hard Metals Limited entered into a con- 
tract with the Union of India for tha 
supply of 36,000 numbers of Tungsten 
Carbide Core and 41,000 numbers of 
Finished Machine Nose as per acceptance 
of Tender dated 31st January, 1969. The 
deliveries were to be made from January 
1969 to January, 1972. Disputes arose 
between the parties. The Director 
General of Supplies & Disposals, New 
Delhi, vide letter dated 15th March, 1977/ 
8th June, 1977, appointed Dr. Bakshish 
Singh, Addl. Legal Adviser to the Gov- 
ernment of India in the Ministry of Law. 
as sole Arbitrator to determine the dis- 
putes, The parties submitted claim and 
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counter-claim before the arbitrator and 
also filed documents, The arbitrator on 
26th October, 1978 made the award which 
is reproduced below: 


“In the matter of Arbitration Act, 1940 
(X of 1940) and In the matter of arbitra- 
tion between Union of India (DGS & D) 
New Delhi and M/s, India Hard Metals 
Ltd., 49/1, Gariahat Road, Calcutta- 
700 019, Contractor. Re: A/T No. SCA-i/ 
107/9/251/521/69/PACC/660, dated 31-1- 
1969, Case No. 147-B/77. 

AWARD 
made this 26th day of Oct. 1978. 

WHEREAS I, Dr. Bakhshish Singh, 
Additional Legal Adviser to the Govt. 
of India, Ministry of Law, Justice & 
C. A., New Delhi was appointed as Sole 
Arbitrator by the Director General of 
Supplies & Disposals, New Delhi vide 
letter No. Lit. T/A (34)/77/VI dated 
15-3-77/8-6-77, under the terms and con- 
ditions agreed to by the parties with re- 
ference to A/T mentioned above and the 
difference between them relating to the 
said A/T were referred to my arbitra- 
tion. 

AND WHEREAS 1 took upon myself the 
burden of said Reference and heard the 
parties and considered in detail the do- 
cumentary and oral evidence produced 


- before me and heard the counsel for the 


parties (Shri J, L. Nain, Sr. Advocate 
with Shri K. R. Sampat, Advocate for 
contractor and Shri D. B. Kulkarni, 
Advocate for the U. O. I.) and I do here- 
by make my award and publish as stated 
below : 

(a) That claim of M/s, India Hard Me- 
tals Ltd., is allowed for Rs, 11,10,746.00 
(Rs. Eleven Lakhs, ten thousand, seven 
hundred and forty six only) against the 
Union of India, 


(b) That all other claims of the parties 
are rejected and the parties shall bear 
their respective costs of these proceed- 
ings. 

(c) That the Union of -India shall pay 
the amount within 3 (i. e. three) months 
of award, failing which Rs. 3% per 
annum interest till the date of payment 
or the date when this award is made 
rule of the court, whichever occurs ear- 
lier, 

In witness whereof I have signed and 
made this award at New Delhi on this 
the 26th day of October, 1978. 

Sd/ Bakhshish Singh 
26-10-1978 
Arbitrator” 
The petitioner filed a petition under Sec-. 
tions 14 and 17 of the Arbitration Act 
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for filing of the award and proceedings 
in-court and for making the same a rule 
of the court with a further prayer for 
grant of interest from the date of decree 
till payment. The arbitrator filed the 
award and the proceedings in court, 
Notice of the filing of the award was 
served upon the parties and the Union of 
India respondent filed objections, (I. A. 
No. 705 of 1979) to the award. The re- 
spondent alleges that the petitioner- 
contractor did not produce the bill of 
entries before the respondent for finalisa- 
tion of prices though it was obliged to 
do so as per terms of the''contract, that 
a notice for the production of bills of 
entries to the petitioner was also issued 
on 17th July, 1978, during the pendency 
of the arbitration proceedings but the 
petitioner failed to do so, The respond- 
ent further alleges that it got the record 
reproduced from the Collector of Cus- 
toms Calcutta to show that the petitioner 
paid 10% custom duty and not 60% 
custom duty, that the arbitrator has mis- 
conducted himself and the proceedings 
by rejecting the claim of the Union of 
India and partly accepting the claim of 
‘the petitioner, that the award suffers 
from errors of law apparent on its face, 
that the claim of the Union of India for 
the general damages was rejected with- 
out any cogent reason and ground, that 
the award in favour of the petitioner is 
based on conjectures and surmises and 
without any evidence in support of the 
petitioner’s claim. The petitioner in re- 
ply submits that notice dated 17th July, 
1978, was received by it from the respon- 
dent for the production of certain records 
and the required record’ was produced 
before the arbitrator and when O. P. 
Gupta, Secretary of the petitioner-com- 
pany appeared as a witness the entire 
record was shown to the arbitrator and 
the petitioner was prepared to show the 
same to the counsel for the Union of 
India before the arbitrator on all dates 
of hearing after 17th July, 1978. The 
petitioner pleads that the allegation of 
the respondent-Union of India that the 
record was not produced by it is false. 
The petitioner further alleges that re- 
cord from the Collector of Customs, 
Calcutta was also got produced by. the 
respondent before the arbitrator. The 
petitioner further states that there were 
two rival contentions before the arbitra- 
tor with regard to true construction of 
the price adjustment clause and the ar- 
bitrator had the jurisdiction to accept 
one of the constructions and has .appa- 
rently done so; that the arbitrator has 
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considered the entire record including 
the record produced by respondent No. 1 
and it is after consideration of tne entire 
record and the rival contentions of the 
parties that the arbitrator made his 
award in favour of the petitioner. Jt is 
denied that the arbitrator misconducted 
himself or the proceedings or that there 
is any error of law apparent on the face 
of the award. The petitioner prays that 
the objections be dismissed and award be 
made a rule of the court. 

2. From the statement of O. P, Gupta 
recorded before the arbitrator it is clear 
that the documents required by the 
Union of India as per notice dated 17th 
July, 1978, were produced before him and 
that the same record was got produced 
by the respondent from the Collector of 
Customs, Calcutta. After the production 
of the record and recording of the evi- 
dence by the arbitrator, the arbitrator 
gave his award. The assertion of the 
respondent that record was not produced 
in spite of notice dated 17th July, 1978, 
is, therefore, held to be incorrect. 


3. It is now well settled that an 
award made by an arbitrator is final as a 
judgment between the parties and is not 
liable to be set aside on the ground that}: 
it is erroneous in fact or in law. It can- 
not be set aside on any ground other than 
those mentioned in Sec. 30, of the Arb- 
itration Act. Section 30 of the Arbitra- 
tion Act is as under: 

“Section 30: An award shall not be 
set aside except on one or more of the 
following grounds, namely :— 

(a) that an arbitrator or umpire has 
misconducted himself or the proceed- 
ings; 

(b) that an award has been made after 
the issue of an order by the Court super- 
seding the arbitration or after the arbi- 
tration proceedings have become invalid 
under Section 35: 

(c) that an award has been improperly 

procured or is otherwise invalid.” 
An award may be set aside by the court on 
ground of error of law on the face of the 
award, but it cannot be set aside merely 
because by process of inference, it may 
be pointed out that the arbitrator has 
committed some mistakes in arriving at 
his conclusion, 


4. In Champsey Bhara & Co. v. Jivraj 
Balloo Spinning and Weaving Co. Ltd., 
AIR 1923 PC 66, it has been observed as 
under: 


“The law on the subject has never been 
more clearly stated than by Williams, J. 
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in the case of Hodgkinson v. Fornie 
(1857) 3 C. B. (N. S.) 189”, ' 
“The law has for many years been set- 
’ tled, and remains so at this day, that 
where a cause or matters in difference 
are referred-to an arbitrator, a lawyer 
or a layman, he is constituted the sole 
and final judge of all questions both of 
law and of fact...... .....The only excep- 
tion to that rule are cases where the 
award is the result of corruption or 
fraud, and one other, which though it is 
to be regretted, is now, I think firmly 
established viz., where the question of 
law necessarily arises on the face of the 
award or upon some paper accompany- 
ing and forming part of the award. 
Though the propriety of this latter may 
very well be doubted, I think it may be 
considered as established”. 
Further it has been observed in this 
judgment as follows: 

“Now the regret expressed by Willi- 
ams, J., in Hodgkinson (supra) has been 
repeated by more than one ‘learned 
Judge, and it is certainly not to be de- 
sired that the exception should be in any 
way extended. An error in law on the 
face of the award means, in their Lord- 
ships’ view, that you can find in the 
award or a document actually incorpora- 
ted thereto, as for instance, a note ap- 
pended by the arbitrator stating the rea- 
sons for his judgment some legal proposi- 
tion which is the basis of the award and 
which you can then say is erroneous. It 
does not mean that if in a narrative a 
reference is made to a contention of one 
party that opens the door to seeing first 
what that contention is, and then going 
to the contract on which the parties’ 
rights depend to see if that contention 
is sound”, 


The Supreme Court in Union of India 


v. A. L. Rallia Ram. AIR 1963 SC 1685, 
Union of India v. Bungo Steel Furniture 
Pvt. Ltd, AIR 1967 SC 1032, M/s, Allen 
Berry and Co. Pvt. Ltd, v. Union of 
India, AIR 1971 SC 696 arid N. Chellapan 
v. Secy. Kerala State Electricity Board, 
AIR 1975 SC 230, has also Jaid down the 
same principles for setting aside the 
award. In Jeevan Industries (P) Ltd., v. 
Haji Bashiruddin Madhusudan Dayal, 
AIR 1975 Delhi 215, the Division Bench 
of this court has held that it was not 
open to the court to speculate where no 
reasons have been given by the arbitrator 
as to what impelled him to arrive at his 
conclusion and on the assumption that 
the arbitrator must have arrived at his 


éonclusion by a cértain process of reason- 
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ing the court cannot proceed to deter- 
mine whether the conclusion was right 
or wrong and the court cannot attempt 
to probe the mental process ‘by which the 
arbitrator has réached his conclusion 
when it was not disclosed by the terms 
of his award. 


5. The award of the arbitrator-in this 
case does not discuss any question of 
fact or any question of law. No error of 
law has been pointed out on the face of 
the award. No act of misconduct on the 
part of the arbitrator during the course 
of the proceedings has been brought to 
my notice. The learned counsel for the 
Union of India argued that the petitioner 
did not produce the documents required 
by the Union of India but this allegation 
as stated above is. incorrect. A notice to 
produce documents was served upon the 
petitioner company and. Mr. O. P. Gupta 
on behalf of the petitioner-company ap- 
peared as a witness when all the docu- 
ments required by the Union of India 
were produced before the Arbitrator. 
Moreover all such documents were also 
got produced by the Union of India from 
Collector of Customs, Calcutta. Thus it 
would be seen that the entire record 
which was required by the Union of India 
before the arbitrator for its true deci- 
sion was available to the arbitrator at 
the time of hearing. The arbitrator, after 
hearing the parties and considering the 
documentary and oral evidence produced 
before him gave the award. The award 
does not give any reason. It is, there- 
fore, not possible for me to find out, what 
impelled the arbitrator to determine the 
amount payable to the petitioner. The 
arbitrator has allowed Rs. 11,10,746.00 to 
the petitioner-company M/s, India Hard 
Metals Ltd., against the Union of India 
and has rejected all other claims of the 
parties. The arbitrator has further grant- 
ed interest @ 3 per cent per annum to 
the petitioner in case the amount was 
not paid within three months of the 
award. I see no ground to interfere with 
the award. There is no merit in the 
objections filed by the Union of India 
and therefore the petition (I. A. No. 705 
of 1979) is dismissed. 


6. Under the circumstances the award 
dated 26th October, 1978, of Dr, Bak- 
shish Singh, Sole Arbitrator in case 
No. 147-B of 1977, is made a rule of the 
court. The petitioner is accordingly 
granted a decree for Rs, 11,10,746.00 with 
interest @ 3 per cent per annum from 
the date of the award till the date of 
decree and future interest @ 9 per cent 
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per annum. from. the date of ‘decree till 
payment. The petitioner shall also be 
entitled to costs of these proceedings. 
Counsel fee Rs. 400/-. 

Petition allowed. 
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PRAKASH NARAIN AND 
B. N. KIRPAL, JJ. 

M/s. The Scindia Potteries Private Ltd. 
and another, Petitioners v, M/s. Purolator 
India Ltd., and others, Respondents, 

Letters Patent Appeal No. 69 of 1979, 
D/- 22-2-1980:* 


Telegraph Act (1885), Sections 16, 16, 
li, 17 and 19A — Exercise of power 
under Section 19 — Procedure under 
Section 16 is not a condition precedent. 
AIR 1975 All 221, Diss. 


‘A’ owned certain lands and let out to 
‘P. The telegraph authorities placed 
telegraph lines and poles on the lands 
and gave telephone connections to ‘A’ 
and ‘P’. Teleprinter line was also con- 
Nected to ‘P’s premises. There were li- 
tigations between ‘A’ and ‘P’ for misuser 
of premises. Notice was also served on 
‘A’ by Delhi Development Authority. ‘A’ 
after giving notice to Telegraph authori- 
ties, himself disconnected the telephone 
lines and the teleprinter line. ‘P’ appro- 
ached the High Court and a single Judge 
in writ jurisdiction directed the authori- 
ties to reconnect and re~energise the con- 
nection within a specified date. A filed 
writ appeal. It was alleged that the auth- 
orities had given connections without 
following the procedure under Sec. 16 
and there could be no reconnection with- 
out following the procedure under Sec- 
tion 16. 

Held, that the direction given by the 
Single Judge was justified. AIR 1975 All 
221 Diss. 


The exercise of power under Sec. 10 is 


not conditional on compliance with the 
provisions of Section 16 (1). The power 
given under Section 10 is absolute. It is 
only when there is a resistance or ob- 
struction in the exercise of that power 
that the occasion to approach the Dis- 
trict Magistrate arises. If there is no re- 
sistance or obstruction, there is no oc- 
casion for the telegraph authority to 
approach the District Magistrate. The 


Against Judgment of S. S, Chadha. J 
in C. W. No 1370 of 1978 D/- 19-3- 
1979 
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‘resistance and obstruction envisaged by 


Section 16 (1) of the Act is different. This - 
will be clear on a reading of sub-see. (1) 
of Section 16. It is for the purpose of 
Section 188 I. P. C. that an application is 
to be given under Section 16 (1) of the 
Act to the District Magistrate. Section 188 
I. P. C. makes the disobedience of an 
order duly promulgated by a public ser- 
vant an offence. Section 16 is. really in 
aid of the discharge of statutory duty 
and exercise of statutory power postu- 
lated by Section 10. .It cannot be regard- 
ed as a condition precedent to the exer- 
cise of that power. (Para 9) 
‘A’ cannot rely on Sections 17 and 19A 
to either justify his unilateral disconnec- 
tion of the telephones and teleprinter 
line of ‘P’ or to say that once notice under 
Sections 17 and 19A has been given, ‘P’ 
or the Telegraph Authority should have 
approached the District Magistrate þe- 
fore reconnection could be made. A 
reading of Sections 17 and 19A would 
show, if the Telegraph Authority does 
not act after receipt of a notice under 
Section 17 the party giving that notice 
has to approach the District Magistrate. 
The party cannot take the law in its own 
hand and disconnect existing telephone 
lines or uproot existing telegraph posts, 
i (Para 9) 
Further it could not be contended that 
S. 11 does not authorise re-energising a 
telephone. Ss, 10 and 11 are complemen- 
tary to each other and have to be read 
together. Section 10 authorises exercise 
of the power from time to time. In ex- 
ercise of that power it is but requisite 
that authority should be given to enter 
the property where the lines or posts are 
situate to ensure that the power coupled 
with the obligation postulated by Sec- 
tion 10 is not made illusory. 


{Para 10) 
Cases Referred: Chronological Paras 
AIR 1975 All 221 . 14 
AIR 1972 Ker 47 (FB) 13 


S. N. Kaickar wih P, P. Malhotra, for 
Petitioners; I. D. Garg, (for No. 1) and 
Miss Rekha Sharma, (for Nos. 2 and 3.) 
for Respondents. 

PRAKASH NARAIN, J.:— This appeal 
comes to us under Cl, X of the Letters 
Patent, as applicable to this court, from 
a judgment dated March 19, 1979, given 
by a learned single Judge of this Court. 

2. This is a case which illustrates how 
in a private dispute between the parties 
Government can get unnecessarily in- 
volved, The appellants before us are 
M/s, Scindia Potteries Private Ltd. and 
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its Managing Director, Shri A. S. Goraya 
while the respondents are the Union of 
India) The General Manager, Delhi 
Telephones and M/s. Purolator India Ltd., 
M/s. Scindia Potteries Private Ltd. owns 
about 30 acres of land in the area com- 
monly known as Sarojini Nagar, New 
Delhi. This property of M/s. Scindia 
Potteries Private Ltd., is known as the 
“Scindia Potteries Area”. It is enclosed 
by a boundary wall. There are a number 
of sheds and buildings in the area, M/s. 
Purolator India Ltd., are tenants in some 
of these buildings. In April 1973, the 
Telegraph Authority under the Indian 
Telegraph Act, 1885 (hereinafter called 
the Act) placed telegraph lines and poles 
in and over the Scindia Potteries Area. 
Telephone connections were given to 
M/s. Scindia Potteries Private Ltd, and 
M/s. Purolator India Ltd. Two telephone 
connections were given to M/s, Purolator 
India Ltd., in February, 1974, and three 
were given later some time after May, 
1978. A teleprinter line was also con- 
nected to the premises in the occupation 
of M/s. Purolator India Ltd. It seems 
there were some disputes between M/s 


Scindia Potteries Private Ltd., and M/s. 


Purolator India Ltd., which has led ta 
litigation between the two parties. It is 
alleged that premises had been rented ta 
M/s. Purolator India Ltd. for godowns 
but in violation of the terms of the 
lease and permitted land use in the 
Master Plan, M/s Purolator India Ltd., 
have shifted offices to the tenanted pre- 
mises. It is also alleged that in conse- 
quence the Delhi Development Authority 
has given notice to M/s.. Scindia Potteries 
Private Ltd. to show cause why action 
should not be taken against it under Sec. 
tion 14 read with Section 29 (2) of the 
Delhi Development Act. 1957, for per- 
mitting user of its buildings in contraven- 
tion of the provisions of the Master Plan, 
On April 30, 1978, M/s. Scindia Potteries 
Private Ltd. is said to have issued a 
notice to the Director-General, Posts and 
Telegraphs, New Delhi, the Secretary, 
Ministry of Tele-Communication New 
Delhi, the General Manager. Delhi Tele- 
phones and Divisional Engineer (Funds), 
Hauz Khas Exchange, New’ Delhi that 
M/s Purolator India Ltd. are getting tele- 
phone connections to perpetuate misuser 
by them of the premises in their posses- 
sion, that: such misuser is contrary to and 
in violation of the rights of M/s Scindia 
Potteries Private Lid, and that the tele- 
phone connections should be removed 
forthwith failing which M/s Scindia Pot- 


teries Private Ltd. would have no option 
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but to remove the same at the Govern- 
ment’s cost, risk and responsibility. An- 
other notice to the same effect is purported 
to have been issued by M/s Scindia Pot- 
teries Private Ltd. on August 31, 1978, 
On October 9, 1978, the appellants ara 
said to have, themselves disconnected or 
caused to be disconnected the telephone 
lines going to the premises of M/s Puros 
lator India Ltd. The request of M/s Puro- 
lator India Ltd. for restoration of these 
lines not having been acceded to, they 
filed a petition in this court for issue ofa 
writ of mandamus directing the relevant 
governmental authorities to restore the 
telephone connections of the five tele- 
phones and the teleprinter line. It was 
alleged that restoration was not being 
granted at the instance of the virtual 
owner and ‘proprietor of M/s. Scindia 
Potteries Private Ltd. who had personal 
influence over the former Central Minis- 
ter of Communication. -The name of the 
virtual owner and proprietor mentioned 
is Smt. Vijaya Raje Scindia while that of 
the Minister is mentioned as Shri Brij 
Lal Verma. It is also said that the Addi- 
tional General Manager, Delhi Tele- 
phones told Mr. K. Sairam of M/s, Puro- 
lator India Ltd., that they were helpless 
in the matter as they had directions not 
to restore the telephone connections and 
the teleprinter line, 


3. In reply to the allegations of M/s 
Purolator India Ltd, an affidavit was 
filed by Major General A. S. Goraya, 
Managing Director of M/s Scindia Pot- 
teries Private Ltd. It was contended that 
M/s Purolator India Ltd. had unauthori-~ 
sedly trespassed: into Scindia Potteries 
Area but dispute between them was not 
denied. It was denied that Smt. Vijaya 
Raje Scindia had anything to do with the 
matter. It was pleaded that inasmuch ag 
the telephone lines and poles adversely 
affected the interest of the appellant, 
the same were rightly disconnected and 
the remedy of M/s Purolator India Ltd. 
under the Act was to approach the Dis- | 
trict Magistrate instead of filing a writ 
petition. It was further pleaded that tha 
telephone lines and poles were put up 
by the Telegraph Authority without the 
permission and consent of the appellant 
and so, couldbeasked to be removed, 
Notice of removal was given but since if 
was not complied with telephone lines 
were removed by the appellant. As far as 
the Government is concerned, its stand 
has been that it will abide by any direc- 
tions of this court. The fact of the mat- 
ter is that five telephone connections and 
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one teleprinter line was working in the 
premises of M/s Purolator India Ltd, 
the same were disconnected by the ap- 
pellants and have not been restored des- 
pite the best efforts of M/s Purolator 
India Ltd. 

4. The learned single Judge came to 
the conclusion that installation of tele- 
phone is too remote to the user or mis- 
user of the disputed premises. It did not 
give a valid ground to appellants to dis- 
connect the telephone connections or 
lines of M/s Purolator India Ltd. In the 
circumstances of the case he was of the 
view that non-connection or .non-enér- 
gisation of telephone connections ‘and 
teleprinter line was unjustified. A direc- 
tion was, accordingly, issued on Mar. 19, 
1979 to the Telegraph Authority to re- 
store the five telephones and teleprinter 
line within one week. Aggrieved, M/s. 
Scindia Potteries Private Ltd. have filed 
the present appeal. : 


5. It has been contended that the 
Telegraph Authority had without the 
premission and consent of and in spite of 
verbal protest by the employees of the 
appellants installed telephone poles arid 
lines on land and premises belonging to 
the appellants. This the said authorities 
could not do except after complying with 
the provisions of 8.16 (1) of the Act. It has 
further been contended that the learned 
single Judge has not correctly appreciat- 
ed the scope and effect of the various 
provisions of the Act and that once the 
telephone connections have been discon- 
nected, even by the appellants, the same 
could not be restored except by seeking 
recourse to Section 16 of the Act. The 
disconnection by the appellants, it was 
contended, was justified in view of the 
provisions of Sections 17 and 19A of the 
Act. In consequence, it has been sub- 
mitted that the direction issued by the 
learned single Judge should be recalled 
and the writ petition dismissed. 


Scindia Potteries v, 


6. Learned counsel appearing for the 
appellants has further urged that inas- 
much as M/s, Purolator India Ltd. are 
misusing the premises in contravention 
of both the terms of the tenancy and the 
provisions .of the Delhi Development 
Act, no equitable or discretionary relief 
should be granted to them as ordering 
reconnection of the telephones and en- 
ergising of the teleprinter line would en- 
able them to carry on their illegal acti- 
vity. It is common case of the parties 
that the appellant have commenced pro- 
ceedings seeking eviction- from the te- 
nanted premises, 
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T. We may first dispose of the objec- 
tion with regard to the alleged misuser 
of the premises by M/s. Purolator: India 
Ltd. The question is sub judice in com- 
petent proceedings and we are in entire 
agreement with the learned single Judge 
that the claim of M/s. Purolator India 
Ltd. to have its telephone connections 
restored’ and teleprinter line re-energis- 
ed cannot be defeated on the alleged 
ground of misuser of the premises in 
their occupation. That is’ a question 
which must be agitated in some other 
proceedings, . Indeed, if the stand taken 
by the appellant is not tenable, plea of 
misuser of the premises put forward by 
the appellant cannot be allowed to be 
used as an instrument of pressurising 
M/s. Purolator India Ltd. to vacate the 
premises in their occupation, Indeed, 
this aspect was not even stressed very 
much. Learned counsel for the appel- 
lants primarily relied upon the provi- 
sions of the Act and submitted that re- 
connection .or re-energisation: can. only 
be in accordance with the provisions 
therein. š 


8. Section 4 of the Act confers exclu- 
sive privilege on the -Central Govern- 
ment of establishing, maintaining . and 
working telegraphs. Section 10 -gives 


. power tọ. the Telegraph Authority to 


place and maintain telegraph lines un- 
der, over, :along or across and posts in 
or upon, any immovable. property. . In 
doing so the Telegraph Authority is en- 
joined, inter alia, not to do so except 
for the:purposes of-a telegraph esta- 
blished or maintained by the Central 
Government or to be so established or 
maintained. -In placing, maintaining posts 
or lines the Central Government does 
not by the mere fact of doing so acquire 
any right other than: of user in the pro- 
perty under, over, along, across, in or 
upon which telegraph lines or posts have 
been installed, The Telegraph Authority 
is further enjoined to do as little damage 
as possible in exercising the power con- 
ferred by Section 10. Section 11 gives 
power to the Telegraph Authority. at any 
time for the purposes of examining, re- 
pairing, altering or removing any tele- 
graph line or post to enter on the pro- 
perty under, over, along, across, in or 
upon which the line or post has been 
placed. As far as private property is 
concerned, as opposed to property vested 
in or under the management of the local 
authority, it is provided by Section 16 
(1) of the Act that if the exercise of the 
powers mentioned in Section 1) in re- 
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spect of property referred to in cl. (d) 
of that section is resisted or obstructed, 
the District Magistrate may, in his dis- 
cretion, order that the Telegraph Autho- 
rity shall be permitted to exercise those 
powers, If there is resistance even after 
the orders of the District Magistrate 
have been passed, the resistance is made 
a penal offence under Section 188 of the 
I. P. G.'This is what sub-section (2) of 
Section 16 provides, If a dispute arises 
concerning the sufficiency of the com- 
pensation to be paid to the owner of a 
private property, such dispute is to be 
referred to the adjudication of the Dis- 
trict Judge within whose jurisdiction the 
property is situate. This is so because 
clause (d) of Section 10 provides that 
the Telegraph Authority shall do as little 
damage as possible while exercising its 
powers under Section 10 and shall pay 
full compensation to all persons inter- 
ested for any damage sustained by them 
by reason of the exercise of those 
powers, Section 17 of the Act lays down 
that if any person in whose property or 
under, over, along and across whose 
property a telegraph line or post has 
been placed desires that the position of 
the post or the telegraph line be altered, 
he may call upon the telegraph autho- 
rity to do so, He may, however, do so 
if in making such requisition he refunds 
the compensation, if any, received by 
him earlier and tenders to the telegraph 
authority the amount requisite to defray 
the expenses of removal or alteration or 
half the amount of compensation receiv- 
ed by him, whichever is less. If the tele- 
graph authority omits to comply. with 
the requisition, the person making the 
requisition may apply to.the District 
Magistrate within whose jurisdiction the 
property is situate to order the removal 
or alteration, The District Magistrate on 
receiving such an application has discre- 
tion either to reject the requisition or 
make an order directing the Telegraph 
Authority to carry out the removal or 
alteration, Section 19A enioins upon 
every person who wants to use his pro- 
perty in such a way that it may damage 


or interfere with existing telegraph line - 


or post to give not less than one month’s 
notice in writing of his intention to 
exercise his property rights to the ap- 
propriate telegraph authority. 

` 9. The first contention of the appel- 
lant is that the telephone posts and tele- 
‘graph lines were initially installed by 
the telegraph authority in violation of 
the provisions of Section 16 (1) of the 
Act. Therefore, it was not a valid exer- 
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cise of the power conferred by Sec, 10. 
In our opinion, the argument has no 
force, The exercise of power under Sec- 
tion 10 is not conditional on ‘compliance 
with the provisions of Section 16 (1) of 
the Act. The power given under Sec. 10 
is absolute, It is only when there is a 
resistance or obstruction in the exercise 
of that power that the occasion to ap- 
proach the District Magistrate arises. If 
there is no resistance or obstruction, 
there is no occasion for the telegraph 
authority to approach the District 
‘Magistrate. The alleged oral protest re- 
lied upon by the appellant appears to 
us to be a made up story. Two telegraph 
poles were affixed on the appellants’ 
property in February, 1974. The tele- 
phone lines and connections were there- 
after given from time to time. Till tha 
landlord-tenant dispute arose between 
the appellant and M/s Purolator India 
Ltd., no objection was raised -by the ap- 
pellant, No doubt in April, 1978 the ap- 
pellant gave notice to the telegraph 
authority under Sections 17 and 19A of 
the Act and may be that the telephone 
connections in May, 1978 can be treated 
as the ones objected to but then Sec- 
tions 17 and 19A havea different pur- 
port. The resistance and obstruction en- 
visaged by Section 16 (1) of the Act is 
different, This will be clear on a read- 
ing of sub-section (1) of Section 16 of 
the Act. It is for the purpose of Sec- 
tion 188, I. P. C. that an application is 
to be given under Section 16 (1) of the 
Act to the District Magistrate. Sec. 188, 
I. P. C. makes the disobedience of an 
order duly promulgated by a public ser- 
vant an offence. Section 16 is really in 
aid of the discharge of statutory duty 
and exercise of statutory power postu- 
lated by Section 10. It cannot be re- 
garded as a condition precedent to the 
exercise of that power. The appellant 
cannot rely on Sections 17 and 19A of 
the Act to either justify their unilateral 
disconnection of the telephones and tele- 
printer line of M/s. Purolator India Ltd. 
or to say that once notice under Sec- 
tions 17 and 19A has been given, M/s. 
Purolator India Ltd. or the Telegraph 
Authority should have approached the 
District Magistrate before reconnection 
could be made. As a reading of Sec- 
tions 17 and 19A would show, if the 
Telegraph Authority does not. act . after 
receipt of a notice under Section 17 the 
party giving that. notice has to approach 
the District ‘Magistrate, The party. can- 
not take the law in its.own hand and 
disconnect ' existing. telephone lines’: or 
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uproot existing telegraph posts. The con- 
tention on behalf of the appellants that 
they had to do it in view of the notice 
of Delhi Development Authority given 
to it on February 12, 1978 to stop the 
misuser or cause the misuser to be 
stopped cannot be accepted. As the 
learned single Judge has observed the 
proceedings under the Delhi Develop- 
ment Act have nothing to do with the 
exercise of the power by the Central 
Government or the Telegraph Authority 
under the Act. Further, as we have ob- 
served earlier, we are convinced that 
the disconnection by the appellant was 
more to force M/s. Purolator India Ltd. 
to vacate the premises than in any bona 
fide exercise of property or other right. 
We also agree with the learned single 
Judge that as far as the notice of the 
Delhi Development Authority, it was a 
matter which could, perhaps, be com- 
pounded. Further, the appellants having 
taken the matter to a competent court 
cannot be allowed to act in a high- 
handed manner and trouble a tenant in 
this manner. 


Scindia Potteries v, 


10. The next contention on behalf of 
the appellants was that S. 11 does not 
authorise re-energising a telephone. 
Here again, in our view, the interpreta- 
tion placed by the appellants on this 
section is incorrect, Secs, 10 and 11 
are complementary to each other and 
have to be read together. Section 10 au- 
thorises exercise of the power from time 
ftotime. In exercise of that power it is 
but requisite that authority should be 
given to enter the property where the 
lines or posts are situate to ensure that 
the power coupled with the obligation 
postulated by Section 10 is not made 
illusory. To maintain a telegraph line, 
as enjoined by Section 10, it would be 
Necessary to examine, repair, alter or 
remove it from time to time. Substitut- 
ing wiring or ,poles not only with the 
purpose of maintaining an efficient tele- 
graph line but also to keep pace with 
improved technology is something which 
is inherent in the exercise of power un- 
der Sections 10 and 11. As we have 
said, Section 10 not only gives a power 
but imposes a duty on the Central Gov- 
ernment/Telegraph Authority. If that be 
so, re-energising or reconnecting dis- 
connected telephones or teleprinter line 
would be a valid exercise of power both 
under Section 10 and Section 11 of the 
Act. By no stretch of imagination can it 
be said that once the power postulated 
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by Section 10 has been exercised, it 
could never be exercised again in, upon 
or over the same property. It would not 
make sense. Jt is correct that every time 
a new line is put up er a new rconnec- 
tion is energised, the power under Sec- 
tion 10 is exercised. This power may be 
exercised unless there is resistance or 
obstruction. Writing a letter of the kind 
written by the appellant cannot be re- 
garded as resistance or obstruczion as 
no law and order situation as contem- 
plated by Section 188, I. P. C. arises in 
such a case, We cannot, therefore, agree 
with the appellant’s contention that once 
the notice dated April 13, 1978 had bean 
given under Sections 17 and 19A of the 
Act by the appellants the only. course 
open to the Telegraph Authority was to 
approach the District Magistrate under 
Section 16, Factually we find, the notices. 
relied upon by the appellants, purported 
to have been given under Sections 17 
and 19A of the Act on April 30, 1978 
and August 31, 1978 were received after 
installation of poles and telegraph lines. 
At the time when the work was being 
carried out by the employees of the 
Telegraph Authority, no one had cb- 
jected. The appellants have, no doubt, 
said that there were verbal pro-ests by 
the employees at the time when the 
poles were being erected and the lines 
were being installed. It is surprising, 
however, that if that be true, neither 
the affidavits of the employees who pro- 
tested have been filed nor was any fol- 
low up action taken by the appellants. 


11. In any case, we find here that 
the action of the appellant was not only 
illegal but mala fide. The appellants had 
no power or right to carry out the dis- 
connection themselves. Indeed, Sec, 25 
of the Act makes such a disconnection 
a penal offence. It is mala fide because 
the notices issued by the appellants to 
the Telegraph Authority are, admittedly, 
subsequent to the disputes arising be- 
tween the appellant and M/s, Furolator 
India Ltd. It is worth noticing that the 
appellant’s reliance on oral protests has 
not been mentioned in the notices given 
by it to the Telegraph Authority. It is 
also not mentioned that the installations 
were in February or-March while the 
notice was sent in April, 1978. Energis- 
ing after installation in May, 1978 cannot 
be called installing. Furthermore, nothing 
has been shown how Section 19A of the 
Act is attracted. What damage was be- 
ing caused to the appellant or appel- 
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jant’s property is not understood. The 
contention that the Delhi Development 
Authority had directed alleged misuser 
of the property to be stopped cannot be 
regarded as a damage within the mean- 
ing of Section 19A of the Act, In any 
case damage, if any, could be claimed 
by way of compensation under Sec, 10 
(d) of the Act. ; 

12. In view of our findings given 
above, we need not comment at length 
on the allegations that Smt. Vijaya Raje 
Scindia and the former Central Minister 
Shri Brij Lal Verma were responsible to 
see that the telephones and teleprinter 
lines were not restored. We might, how- 
ever, observe that a perusal of the rele- 
vant . departmental files does support 
some undue interference. 

13. Reference has been made to a 
Full Bench decision of the Kerala High 
Court in Bharat Plywood and Timber 
Products Private Ltd. v. Kerala State 
Electricity Board, Trivandrum, AIR 1972 
Ker 47. This was a case under the Elec- 
tricity Act where the provisions are 
somewhat similar. We take the same 
view as the learned single Judge has 
taken with regard to this judgment. 

14. Learned counsel for the appellant 
has also invited our attention to Union 
of India v. Ram Chandra, AIR 1975 All 
221. This decision, we feel, is no autho- 
rity for the proposition that compliance 
with the Section 16 (1) is condition pre- 
ceđent to the exercise of power under 
Section 10 of the Act. With respect, we 
cannot agree with the observations of 
the learned single Judge who delivered 
the judgment that the procedure envi- 
saged by Section 16 (1) must precede the 
exercise of the power under Section 10. 

15. The result is that we dismiss the 
appeal with costs. Counsel’s fee Rs. 550/-. 


Appeal dismissed. 
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existence of arbitration agreement — 
Maintainable under S. 32 and not under 
S. 33; Judgment of Parkash Narain, J., 
D/- 22-1-1970 (Delhi), Reversed; AIR 
1962 SC 378, Expl. & Foll, (Para 5) 

(B) Arbitration Act (1940), Ss, 33, 32 
— Application seeking affirmance of 
existence of arbitration agreement, 
wrongly labelled under S. 33 — Prayer 
for treating it as one under S. 32 — 
Government has power to de so instead 
of throwing it out. (Civil P. C. (1908), 
Order 7, Rule 7). Judgment of Parkash 
Narain, J., D/- 22-1-1979 (Delhi), Re- 
versed. 

Where an application seeking affirm- 
ance of existence of arbitration agree- 
ment was filed by the appellant under 
Section 33, under which it was admit- 
tedly not maintainable and in the course 
of hearing, the appellant made prayer 
that the application be treated as one 
under Sections 31 and 32, which prayer 
was refused by a single Judge of the 
High Court, in appeal it was held by 
the Division Bench that it is true that, 
normally, a discretion exercised by a 
single Judge would not be lightly inter- 
fered with in appeal. But in the instant 
case it was not so much a question of 
exercise of discretion as of refusing to 
exercise jurisdiction, in a matter which 
clearly lay within his purview. Merely 
because the application had been labell- 
ed under Section 33 of the Act was no 
reason to throw out the application. 
That fact could not preclude the Court 
for good reason from holding that the 
application be treated as filed under 
Section 32 because admittedly under 
that provision the court had power to 
try the said application. Mere label 
should not defeat the appellant. AIR 
1962 SC 378, AIR 1972 SC 182 and AIR 
1972 Delhi 110, Rel, on; Judgment of 


Parkash Narain, J., D/- 22-1-1970 
(Delhi), Reversed. (Para 5) 
Cases Referred : Chronological Paras 
AIR 1972 SC 182 5 


ATR 1972 Delhi 110 5 
AIR 1962 SC 378: 1962 All LJ 411 4, 5 


RAJINDER SACHAR, J.:— This is an 
appeal against the order of the learned 
single Judge by which he dismissed the 
application filled under Section 33 of the 
Arbitration Act and also rejected the 
prayer of the appellant to treat the said 
application as made under Sections 31 
and 32 of the Arbitration Act. 

2. The appellant filed an application 
under Section 33 of the Act in this court 
on the allegation that in response to the 
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tender issued by it, the respondents of- 
fered to supply 444 M. T. of Dal Channa. 
This offer wás said to have been accept- 
ed and the respondents were alleged to 
have been informed of the acceptance by 
a telegram which was followed by the 
acceptance of the tender No. 11/75/494/ 
64-Pur II dated 29-4-1964 which con- 
tained the usual terms including the 
arbitration clause. The appellant alleged 
that the respondents filed the security 
deposit to carry out the terms and con- 
ditions of the contract. It was alleged 
that the respondents did not supply the 
contracted quantity and the appellant 
was compelled to purchase 444 M. Ton- 
nes of Dal Channa from other sources 
and have suffered a loss of Rs. 1,48,818/-. 
The respondents having refused to remit 
the said amount the dispute had arisen. 

3. The respondents by their letter of 
6th October, 1964 addressed to the 
Secretary to the Government of India, 
Ministry of Food and Agriculture asked 
him to refer the dispute to arbitration. 
Acting on this representation the secre- 
tary by his letter of 30th January, 1965, 
referred the dispute to the arbitration of 
Mr. Iyer, Additional Legal Adviser, Min- 
istry of Law. Mr. Iyer, entered upon 
the reference on 6th February, 1965. The 
appellant filed his statement of claim 
dated 5th March, 1965. The respondent 
also filed his written statement on 12th 
April, 1965 and also raised the objection 
that there was no valid and binding con- 
tract between the parties. This objection 
was followed up by the submission be- 
fore the arbitrator not to proceed with 
the case. In view of the respondent’s 
plea that there was no binding contract 
and hence no arbitration clause which 
formed a part of the main contract, the 
arbitrator directed the respondents to 
move the court under Section 33 of the 
Arbitration Act which permits a party, 
to challenge the existence or validity of 
an arbitration agreement to apply to 
the court for this purpose. The respon- 
dents, however, did not take any steps 
and after waiting for over two months 
the appellant moved this application 
under Section 33 seeking a declaration 
that there was a valid and binding con- 
tract including the agreement to refer 
the dispute to arbitration between the 
parties which came into being by means 
of acceptance of tender of 29th April, 
1964, Objection was taken by the re- 
spondents before the learned single 
Judge mainly on the ground that an ap- 
{plication under Section 33 of the Act 
seeking the affirmance of the existence 
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of an arbitration agreement is not main- 
tainable, The learned Judge has found 
this in favour of the respondents and 
the Union of India has come up in ap- 
peal, 


4, That Sec, 33 does not permit the 
party to seek the affirmance of the ex- 
istence of an arbitration agreement is no 
longer in doubt in view of Jawahar Lal 
Burman v, Union of India, AIR 1962 SC 
378. Mr. Chopra, the learned counsel, 
however, makes a grievance that the 
learned Judge was in error in not treat- 
ing the application under Section 32 of 
the Act and also in holding that Sec- 
tion 32 was not the proper remedy for 
the appellant. Now Prakash Narain, J., 
noticed that the Supreme Court in that 
ease had found that though an’ applica- 
tion for affirmance of existence of arbi- 
tration agreement under Section 33 of 
the Act was not maintainable, however, 
held that Section 32 of the Act implied- 
ly recognises the inherent jurisdiction of 
the court to entertain an application 
made by a party affirming the existence 
of the arbitration agreement. But the 
learned Judge thought that notwith- 
standing this the remedy of a party 
affirming the existence of an arbitration 
agreement is either to get the other par- 
ties to the agreement to join in the re- 
ference under Chapter II or if they fail 
to do so have recourse to Section 20 of 
the Arbitration Act. 


With respect we do not feel, shat that 
is a correct reading of the decision of 
the Supreme Court. The Supreme Court 
has clearly held in para 9 that having 
regard to the scheme of Sections 31, 32 
and 33 it would not be unreasonable to 
hold that in matters which fell within 
the bar created by Section 32 if a suit 
cannot be filed it is necessarily intend- 
ed that an application can be made and 
such an application can be made under 
the court’s power provided by Section 31 
and impliedly recognised by Section 32. 
The learned Judge sought to distinguish 
the Supreme Court by assuming (and 
we say with respect) erroneously that 
application before the Supreme Court 
was under Section 28 of the Act. Rather 
the Supreme Court has said that Sec- 
tion 28 of the Act has no material bear- 
ing on the decision on the point. As a 
matter of fact the application which had 
been filed in that case was under Sec- 
tions 32 and 33 of the Act and in 
para 12 the court specifically held “that 
the High Court was right in coming to 
the conclusion that the petition made 
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by -the respondent was competent under. 
Section 32 of the Act and has been pro- 
perly entertained by the trial court”. 
The decision of the Supreme Court was 
not that though there was an inherent 
jurisdiction under Section 32 of the Act 
to -determine the existence of an arbi- 
tration agreement but that the remedy 
had to be sought only under Section 20 
of the Act. The learned single Judge 
possibly under a misconception has 
stated that Section 20 was not noticed 
by the Supreme Court and has held that 
because under Section 20 a finding could 
be given that an arbitration agreement 
exists application under Section 32 of 
the Act for this purpose was not permis- 
sible. That this is not a correct reading 
of the Supreme Court because it was 
said in that judgment: 


“Therefore, in holding that Section 32 
impliedly recognises the inherent juris- 
diction. of the court to entertain appli- 
cations made by the parties affirming 
the existence of arbitration agreements 
we are bringing the provisions of Sec- 
tion 32 in line with the provisions of 
Sections 33 and 20.” 


5. We must therefore hold, differing 
from the single Judge that an applica- 
tion seeking the affirmance of existence 
of arbitration agreement was maintain- 
able under Section 32 of the Act. The 
only reason on which the learned single 
Judge has thrown out the application is 
that the application was filed under Sec- 
tion 33 of the Act (which is admittedly 
not maintainable) even though request 
was made to him that this application be 
treated under Sections 31 and 32 of the 
Act. The learned Judge, however, re- 
fused this prayer on the ground that 
law was settled as back as 1962 and be- 
cause an application has been moved 
in 1966 under Section 33 of the Act the 
appellants were not entitled to any such 
consideration. It is true that normally 
a discretion exercised by the learned 
single Judge would not be lightly inter- 
fered (with) in appeal. But it seems to 
us that in the present case it is not so 
much a question of exercise of discretion 
as of refusing to exercise jurisdiction. in 
a matter which clearly lay within his 
purview, Merely because the application 
had been labelled under Section 33 of 
the Act was no reason to throw out the 
application because it is well settled in 
Amritsar Improvement Trust v. Baldev 
Inder Singh, AIR 1972 SC 182 fat 
'p. 186), that “if an authority has a valid 
power to do a particular act, the fact 
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that it purported to do that act- under 
a provision of law which did not confer 
power to do that act, would not invali- 
date the act”. Mere fact that an appli- 
cation was filed under Section 33 could 
not preclude the Court for good reason 
from holding that the application be 
treated as filed under Section 32 because 
admittedly the court has power to try 
the said application. Mere label should 
not defeat the appellant. In more or 
less a similar case B. C. Misra, J. Union 
of India v. Uttam Singh Dugal & Co, (P) 
Ltd., AIR 1972 Delhi 110, held and in 
our opinion correctly that it is not at 
all material as to what label it bears and 
whether it is under Section 31 or 33 and 
the application could be held to be 
maintainble under Section 32 of the Act. 
In the present case, there was a very 
strong compelling reason why discretion 
should certainly have been exercised in 
favour of the Union of India. It would 
be seen that originally the reference to 
arbitration was made at the instance of 
the respondent. The arbitrator had en- 
tered upon the reference and it was 
thereafter that the present objection 
was raised as to there being no arbitra- 
tion agreement, The arbitrator had been 
directed by the respondent to seek the ver- 
dict of the court. Respondent had how- 
ever chosen to keep silent. Faced with 
that peculiar situation the only alterna- 
tive left with the appellant was to move 
the court seeking a declaration for the 
affirmance of the existence of contract 
including the arbitration agreement. To 
throw out the appellant on the hyper 
technical ground that the application 
was filed under Section 33 instead of 
Section 32 of the Act (in which case it 
certainly would have been maintainable 
in view of AIR 1962 SC 378 (supra)) is 
to deny justice to the appellant and per- 
mitting the respondent to take advant-~ 
age of his own fault. Had the respon- 
dent not in the first instance agreed: and 
actually requested reference to arbitra- 
tion, the appellant no doubt would have 


filed an application under Section 20 of 


the Act and as even the learned Judge 
recognised the question of existence of 
agreement would have had to be decided 
therein. We cannot appreciate how when 
the power of the court under Section 32 
of the Act is established, the appellant 
should have been non suited only be- 
cause of the wrong reference to the pro- 
vision of law. This is to put the proce- 
dure as a master rather than as a hand- 
maiden of justice which it should be, 
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6. ‘In the circumstances we feel that 
this application should be and we do 
„order that it be treated under Secs. 31 
and 32 of the Act, The result is that we 
would allow the appeal and set aside 
the order of the learned single Judge. 
As there was no decision on merits the 
application which will now be treated 
to be under Sections 31 and 32 of the 
Act and is remitted back to the learned 
single Judge for decision in accordance 
with law and merits of this case. The 
respondents have been served but there 
is no appearance on their behalf. The 
appellant through the counsel is direct- 
ed to appear before the Deputy 
Registrar on 26-3-1980 for taking fur- 
ther proceedings, 

Appeal allowed. 
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Smt. Krishna Devi Nigam and others, 
Petitioners v. Shyam Babu Gupta- and 
others, Respondents, 

C. R. No. 676 of 1979, D/- 4-2-1980." 

Delhi Rent Control Act (59 of 1958), 
(as amended by Act 18 of 1976). S., 14 
(1) (e) — Applications under — Not sub- 
ject to provisions of Slum Areas (Im- 
provement and Clearance) Act, 1956. 
(1978) 1 Rent LR 702 (Delhi) and (1978) 
I Rent LR 115 (Delhi), Overruled. 

The ratio of Sarwan Singh’s decision 
(AIR 1977 SC 265) is applicable not only 
‘to applications for eviction brought un- 
“der Section 14A of the Rent Act but also 
‘to those brought under Section 14 (1) 
(e) of the Act. The force and overriding 
effect of Section 25A of Rent Act cannot 
be cut down in its effectiveness to Sec- 
tion 14A only. The reason is that both 
under Sections 14A and 14 (1) (e), the 
requirement is the bona fide need of the 
landlord and Chapter IIIA is meant to 
subserve this special need. The Act of 
1976 though it introduced Section 14A, 
nevertheless by incorporating Chap- 
ter IITA evinced an intention to treat 
alike those who were seeking eviction 
whether under Section 14 (1) (e) or 14A. 
(1978) 1 Rent LR 702 (Delhi) and (1978) 
:1 Rent LR 115 (Delhi), Overruled, AIR 
1977 SC 265, Applied. AIR 1979 Dethi 
17, Approved, (Para 4) 


fo revise order of M. L. Sahni, Addl. 
Rent Controller, Delhi, D/- 18-8-1979. 
_Rent Controller, Delhi, Dir 18-8-1919. 


CX/DX/B547/80/ABO 





- Delhi 165 
Chronological Paras 
: 4 


Shyam Babu 


Cases Referred : 
AIR 1980 SC 161 


AIR 1979 Delhi 17 «4 8 
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1979 (Delhi) 4 
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Bawa Shiv Charan Singh with P. R. 
Bahl, for Petitioners; Bikramjit Nayar 
with Maheshwar Dayal, for Respondents. 


SACHAR, J.:— Does the Slum Areas 
(Improvement and Clearance) Act 1956 
(hereinafter to be called the Slum Areas 
Act) continue to apply to an application 
brought under clause (e) of proviso to 
sub-section (1) of Section 14 of the Delhi 
Rent Control Act (hereinafter to be 
called the Rent Act) after the amend- 
ments made in the Rent Act incorporat- 
ing amongst others Chapter TIA by 
means of Act 18 of 1976 is the question 
that has been referred to a larger bench 
for decision, because of the different 
views expressed by the learned single 
Judges of this court. 


2. Clauses (a) to (e) of Proviso to 
sub-section (1) of Section 14 of the Rent 
Act provide grounds on which an appli- 
cation for recovery of possession of any 
premises can be made by the landlord. 
Clause (e) permits an application for re- 
covery of possession to be mad=2 on the 
ground that the premises are required 
bona fide by the landlord for occupacion 
as a residence for himself or for any 
member of his family dependant on him. 
Prior to the commencement of the Rent 
Act, Slum Areas Act had been enacted 
and came into force in the Union Terri- 
tory of Delhi w.e.f. 8-2-1957. Originally 
Section 19 (1) of the Slum Areas Act 
barred execution of a decree passed 
against tenants unless permissions were 
obtained from the Competent Authority. 
Section 19 was later amended by Ac; 48 
of 1964 w.e.f. 28-2-1965 and provided 
that notwithstanding anything contained 
in any other law for the time being in 
force, no person shall, except with the 
previous permission in writing, of the 
Competent Authority institute any suit 


‘or proceeding for obtaining any decree 


or order for eviction from any building 
or land in slum areas. Section 39 made 
the provisions of the Slum Act to prevail 
notwithstanding anything inconsistent 
therewith contained in any other law. 
The Rent Act which replaced the earlier 
Rent Act of 1952 came into force in 
Delhi w.e.f. 9-2-1959. Being aware of 
the Slum Areas. Act the legislature by 


166 Delhi 


Section 54 of the Rent Act provided that 
nothing.in the Rent Act shall affect tha 
provisions of the Slum Areas Act, Thus 
by virtue of the provisions of the Rent 
Act as well as the Slum Areas Act, be- 
fore a landlord could institute an evic- 
tion application, in regard to building 
in a slum area prior permission from 
the competent authority was necessary. 

3. Major amendments were made in 
the Rent Act when Chapter IIA was 
incorporated adding Section 25A to C 
by means of Act 18/1976 w.e.f 1-12- 
1975. Another provision incorporated by 
the said Act 18/76 was Section 14A 
which provided that where a landlord 
who being a person in occupation of 
residential premises allotted to him by 
the Central Government or any local 
authority is required, by or in pursuance 
of any general or special order made by 
the government to vacate such residen- 
tial accommodation on the ground that 
he owns, in the Union Territory of 
Delhi, a residential accommodation ei- 
ther in his name or in the name of his 
wife, there shall accrue on and from the 
date of such order, to such landlord, 
notwithstanding anything contained in 
the Act or any other law for the time 
being in force a right to recover imme- 
diately possession of any premises let 
out by him, 

4. The question whether in an appli- 
cation for eviction brought under Sec- 
tion 144 of the Rent Act, Slum Areas 
Act would be applicable has been ans- 
wered in negative in (AIR 1977 SC 265) 
Sarwan Singh v. Kasturi Lal. That case 
has settled the controversy and has held 
(that) because of the overriding effect of 
Section 14A read with Section 25A of 
the Rent Act the provisions of Slum 
Areas Act are not applicable to such 
application. The question, however, 
whether the same results follow in an 
application brought under clause (e) to 
proviso to sub-sec. (1) of Section 14 of 
the Rent Act was raised in this court. 
In (AIR 1979 Delhi 17) R. K. Parikh v. 
Smt. Uma Verma, Avadh Behari, J. 
held that Slum Areas Act, by virtue of 
Chapter INIA of Rent Act, has now been 
done away with where the premises are 
needed for bona fide requirement. M. L. 
Jain, J. has also held similarly in C. R. 
37 of 1978 decided on 17-11-1979. How- 
ever, in (1978 (1) Rent LR 115 and 702) 
(Delhi) Wazir Chand v. Narain Devi and 
Gyasi Ram v. Hazari Lal respectively, 
Kapur, J. and Yogeshwar Dayal, J. have 
held that notwithstanding the decision in 


Krishna’ Devi v. Shyam Babu 


ALR 


Sarwan Singh’s case the provisions of tha 
Slum Areas Act continue to apply to an 


` application brought under Section 14 (1) 


{e) of the Rent Act, We, with respect, 
cannot accept the correctness of the 
view taken by Kapur and Yogeshwar 
Dayal, JJ. We are of the view that the 
ratio of Sarwan Singh’s decision is ap- 
plicable not only to applications for 
eviction brought under Section 14A of 
the Rent Act but also to those brought 
under Section 14 (1) (e) of the Act. In 
our view the force and overriding ef- 
fect of Section 25A of Rent Act cannot 
be cut down in its effectiveness to Sec- 
tion 14A only. The reason is that both 
under Sections 14A and 14 (1) (e), the 
requirement is the bona fide need of the 
Yandlord and Chapter IIIA is meant to 
subserve this special need, That this was 
so is clear from the statement of objects 
and reasons which form part of Amend- 
ment Act 1976 and lays down, “that 
there has been a persistent demand for 


-amendment to Rent Control Act with a 


view to confer the right of tenancy of 
eertain heirs of a deceased statutory te- 
nant so that they may be protected from 
eviction by landlords and also for sim- 
plifying the eviction of tenants in case 
the landlord requires the premises bona 


fide for his personal occupation, Further, 


the Government’s decision of 9-12-1975 
that a person who owns his own house 
should vacate the accommodation allot- 
ted to him before 31st December, 1975, 
the Government considered that in the 
circumstances the Act needs be amend- 
ed urgently”. Thus, the Act of 1976 
though it introduced Section 14A, never- 
theless by incorporating Chapter IMA 
evinced an intention to treat alike those 
who were seeking eviction whether un- 
der Section 14 (1) (e) or 14A. That is 
why in rejecting the argument of the 
unconstitutionality of Chapter TIA of 
Rent Act on the ground of being discri- 
minatory, the Supreme Court in Civil 
Appeal 1291 of 1978 decided on 4-10- 
1979: (AIR 1980 SC 161) observed that 
“it appears to us that it was for these 
reasons that the legislature in its wis- 
dom thought that a short and simple 
procedure should be provided for those 
landlords who generally want the pre- 
mises for their bona fide necessity so 
that they may be able to get quick and 
expeditious relief’. That both Secs, 14A 
and 14 (1) (e) are to be treated on the 
same level, was further made clear when 
the Court observed with reference to 


Section 25B that “it is obvious that this 
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section does not govern all grounds open 
to a landlord for evicting the tenant but 
is confined only to the ground in Sec- 
tion 14A and proviso to Section 14 (1) 
(e). In other words, the bona fide neces- 
sity of the landlord has been put in a 
separate class or category having regard 
to the peculiar incidents of this right”, 
“The statute thus puts personal neces- 
sity of the landlord as a special clause 
requiring special treatment for quick 
eviction of the tenant and cuts out all 
delays and plugs all the loop holes 
which may cause delay in getting the 
relief by the landlord.............ccccceccsseeee 
The landlords having personal necessity 
have been brought together as a sepa- 
rate class because of their special needs 
and such a classification cannot be said 
to be unreasonable.” 

5. This case reinforces the submission 
of the respondent’s counsel Mr, Nayar 
that the interpretation given in Sarwan 
Singh’s case must apply with equal vi- 
gour even to an application brought un- 
der Section 14 (1) (e) of the Rent Act. 
In interpreting Section 25A of the Rent 
Act in Sarwan Singh’s case the court 
has thus to say that “it is patent that 
by virtue of the first part of Section 25A, 
the provisions of Chapter IIA must pre- 
vail over the provisions of Section 54 of 
the Delhi Rent Act. The reason is that 
to the extent to which Section 54 saves 
the operation of the Slum Clearance Act, 
it is inconsistent with the provisions of 
Chapter IITA which prescribes a special 
procedure for dealing with applications 
for eviction filed under clause (e) of the 
proviso to Section 14 (1) or under Sec- 
tion 14A of the Delhi Rent Act, (Empha- 
sis supplied). It is equally clear that by 
reason of the second part of Section 25A 
also, the provisions of Chapter IIA 
would prevail over those of the Slum 
Clearance Act, The reason is that the 
relevant provisions of that Act devise 
an overriding procedure by reason of 
which no suit or proceeding can be in- 
stituted without the previous permission 
in writing of the Competent Authority. 
Sections 19 and 39 of the Slum Clear- 
ance Act are to that extent inconsistent 
with the procedure prescribed by Chap- 
ter IITA of the Delhi Rent Act and have 
to be subordinated to it.” 

6. The language of the Supreme 
Court is absolutely’ clear, namely — the 
object of the non obstante clause is to 
free the proceedings arising out of the 
newly created rights falling within 
Chapter IIIA, from the restraint imposed 
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by Section 19-of the Slum Areas Act. 
Kapur, J. however thought that the ob- 
servations in Sarwan Singh’s case though 
having relevancy for Section 14A were 
only obiter with respect to Section 14 
(1) (e). The learned Judge accepts that 
though Section 54 of the Rent Act would 
be non-operative but yet holds the pro- 
visions of Section 19 of the Slum Areas 
Act, as amended in 1964 would continue 
to apply, as it is not inconsistent with 
Section 25A. Both the learned Judges 
have held that as the permission under 
the Sium Areas Act has to be sought 
prior to the institution of a suit, there 
is nothing inconsistent with the proce- 
dure given in Chapter INA; they operate 
in different fields as the permission un- 
der the Slum Areas Act is anterior to 
the institution of eviction application 
whereas Chapter III provides a proce- 
dure after the institution of eviction ap- 
plication, Thus it was held that the per- 
mission under the Slum Areas Act and 
procedure under Chapter IHA can ope- 
rate together and do not impinge on 
each other. In our view this conclusion 
runs counter to specific observations of 
the Supreme Court wherein it has been 
held that the effect of Section 25A is 
that Section 54 being inconsistent with 
it cannot prevail and also the procedure 
which provides that no suit can be in- 
stituted without obtaining permission 
from the Competent Authority under the 
Slum Areas Act is inconsistent with the 
procedure prescribed by Chapter TIA. 
The error which Kapur and Yogeshwar 
Dayal, JJ. feel was assuming as if permis- 
sion under Slum Areas Act was some- 
thing different and distinct from the 
summary procedure provided urder 
Chapter IIIA both for Secs, 14 (1) (e) 
and 14A. There is no distinction between 
the procedure to be followed with re- 
gard to applications for eviction brought 
under either of those sections. It is true 
that there are some minor differences in 
some matters like S. 25C (1) exempting 
from the provisions of sub-section (6) of 
Section 14 which provides that no appli- 
eation for recovery of possession under 
clause (e) to sub-section (1) of Sec. 14 
unless a period of 5 years hes lapsed 
from the date of acquisition of property 
to those persons who apply under Sec- 
tion 14A and also that the period given 
to the tenant to vacate the premises 
against whom eviction is ordered under 
Section 14A is two months while the 
period under Section 14 (1) (e) given to 
the tenant is six months by virtue of 
Section 25C (2), But these are not so 
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vital as to show that one can.make dis- 
tinction between the applicability of 
Chapter IIIA to application for eviction 
brought under Section 14A or 14 (1) (e) 
of Rent Act. Yogeshwar Dayal, J. in 
distinguishing Sarwan Singh’s case recog- 
nised that the observation of para 15 in 
that case would support the contention 
that the Slum Areas Act would not ap- 
ply to applications under Section 14 (1) 
{e) of Rent Act but he thought that the 
further discussion in the Supreme Court 
case showed its finding as to the non- 
applicability to Section 14A was on the 
ground of the non obstante clause being 
found in 14A of Rent Act which was 
missing in 14 (1) (e). With respect we 
feel that that was only an additional 
reason given by the Supreme - Court 
while holding that Section 14A created 
an immediate right of possession and to 
emphasise that the applicability of Sec- 
tion 19 of the Slum Areas Act could not 
possibly apply after the coming into 
force of Chapter IITA of the Act. But 
that does not in any way dilute the 
clear language used by the Supreme 
Court in the earlier portion of its judg- 
ment that Section 254 which also -uses 
a non obstante clause would make the 
provisions of Section 54 of the Rent Act 
and Section 19 of the Slum Act incon- 
sistent with the procedure provided in 
Chapter DJA. Kapur, J. also thought 
that by holding Slum Areas Act to be 
inapplicable would mean that that Act 
had been impliedly repealed and this 
could not be accepted. That this reason- 
ing of Kapur, J. is erroneous because as 
Supreme Court has said in para 23 of 
the Judgment that “the argument of im- 
plied repeal has also no substance in it 
because our reason for according priority 
to the provisions of the Delhi Rent Act 
is- not that the Slum Clearance Act 
stands impliedly repealed pro tanto, 
Bearing in mind the langauge of the 
two laws, their object and purpose, and 
the fact that one of them is later in 
point of time and was enacted with the 
knowledge of the non obstante clauses 
in the earlier law, we have come to the 
conclusion that the provisions of Sec- 
tion 14A and Chapter IITA of the Rent 
Control Act must prevail over those con- 
tained in Sections 19 and 39 of the Slum 
Clearance Act.” Yogeshwar Dayal, J. 
laid much stress on the non obstante 
clause in Section 19 of the Slum Areas 
Act. That this reasoning is on uncertain 
‘base is’ clear from the observation that 
“the legislature gave overriding effect to 
Section 14A and Chapter OIA with the 
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knowledge that Sections 19 and 39 of 
the Slum Clearance Act contained non 
obstante clauses of equal efficacy. There- 
fore the later enactment must prevail 
over the former.” 

7. In our view when the legislature 
had specifically taken away the rights 
of appeal and second appeal in applica- 
tion brought under clause (e) to proviso 
to sub-section (i) of Section 14 while 
maintaining the rights of the appeal un~ 
der the other clauses of proviso to sub- - 
section (1) of Section 14 of the Rent Act 
it had clearly expressed its intention for 
expedition. Legislature showed its urg- 
ency by providing that a tenant must 
get leave to contest the eviction appli- 
cation. Having done every thing for urg- 
ency it seems to us as indicated aptly 
by Supreme Court when it observed that 
“the special and specific purpose which 
motivated the enactment of Section 14A 
and Chapter HIA of the Delhi Rent Act 
would be wholly frustrated if the pro- 
visions of the Slum Clearance Act re- 
quiring permission of the competent 
authority were to prevail over them”. 


8. As a result we are of the view 
that to an application brotight under 
clause (e) of proviso to sub-section (1) 
of Section 14 the provisions of Slum 
Areas Act are not applicable. We, there- 
fore, must with respect express our dis- 
sent and overrule the decisions given in 
(1978 (1) Rent LR 702 (Delhi)) and (1978 
0) Rent LR 115 (Delhi)) (supra) as be- 
ing not correct, In our view the decision 
given by Avadh Behari, J. in AIR 1979 
Delhi 17 (supra) took the correct view 
and we approve of if, 


9. The leave had been granted fo the 
fenant to contest on two grounds. One 
of the grounds urged by tenant. was the 
absence of permission under the Slum 
Areas Act. As we have found that 
against the petitioner fenant the Addi- 
tional Rent Controller was right in re- 
fusing to give leave on this ground, 


10. The result is that the revision pe- 
tition must fail and is dismissed with no 
order as to costs. Of course the proceed- 
ings which are continuing before tha 
Rent Controller: in pursuance of the 
leave which has already been granted 
will be decided in their own due course 
under: the law .and on merits.. 

Revision dismissed. 
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Omvik Electronics Pvt, Ltd., Kanpur, 
Petitioner v. Union of India and another, 
Respondents. 


Suit No. 88A of 1979, D/- 30-1-1980. 


Arbitration Act (1940), Sections 14, 30 
— Grounds for setting aside award — 
Error apparent on face of award — Do- 
cument not forming part of award — 
Cannot be looked into. 1980 Delhi LT 
66; AIR 1979 NOC 168, held not good law 
in view of AIR 1971 SC 696 and AIR 
` 1975 SC 230. 


Where the arbitrator rejected some 
part and awarded the rest of the claim, 
but the award was silent as to how and 
why some part of the claim had been 
awarded and as to why the rest of the 
claim was disallowed, the award in such 
a case could not be said to be showing 
self-contradiction, It was non-speaking 
one, Therefore, there was no error ap- 
parent on the face of the award liable 
to be modified, corrected, set aside or 
remitted for reconsideration and the ar- 
bitrator did not misconduct himself. 

(Para 9) 

For the purpose of finding out if there 

was contradiction, reference had to be 


made to the claim of the party filed be-. 


_ fore the arbitrator. That claim was nei- 


ther incorporated nor appended nor. 


formed part of the award. Therefore, 
the said claim cannot be looked into for 
the purpose of finding out mistake in 
the award. 1980 Delhi LT 66:AIR 1979 
NOC 168, held not good law in view of 
AIR 1971 SC 696 and AIR 1975 SC 230. 

(Para 7) 


It is true that when the arbitrator 
awards an amount. more than the one 
claimed, that matter can be looked into. 
The reason is that in that case the arbit- 


rator has given an award beyond the 
scope of reference, In the instant case, 
the award had been given within the 


scope of reference and therefore no do- 
cument can be looked into for the pur- 
pose of finding an error apparent on the 
-face of the award. (Para 9) 


Cases Referred.: Chronological Paras 
1980 Delhi LT .66:.AIR 1979 NOC 168 2 


AIR 1975 SC 230 
AIR 1971 SC 696 6 


M. Chandersekhran with I. C. Kumar, 
for Petitioner; Arun Kumar, for Respon- 
dents, 
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ORDER :— M/s. Omvik Electronics 
(hereinafter referred to as a ‘contractor’) 
which is a private limited company in- 
corporated under the Indian Companies 
Act, 1956, having its registered office 


i 4/276, Parbati Bangla Road, Kanpur, en- 


tered into a contract dated 5th Novem- 
ber, 1976, with Union of India through 
and 
Disposals New Delhi for supply of 440651 
shoulders and 495196, collars. Accord- 
ing to the agreement the contractor was 
to be paid 95% of the price against the 
supply of goods from time to time and 
the balance of 5% was to be paid on 
supply of the entire quantity. Office of 
the Director General of Supplies and 
Disposals withheld a sum of Rs. 73,946/- 
from the bill of the Petitioner against 
the 95% of the payment due to alleged 
reduction in rates and did not pay’ the 
balance 5% although the whole of the 
contracted shoulders and collars had been 
supplied. Disputes arose between the 
parties in respect of the withholding of 
the aforesaid payment. In accordance 
with an arbitration clause in the agree- 
ment Director General of Supplies and 
Disposals appointed Shri Bakshish Singh, 
Addl. Legal Adviser to the Government 
of India as Sole Arbitrator. Contractor 
filed a claim for recovery of Rs, 73,946/- 
in respect of withholding of the amount 
from his 95% bill and for recovery of 
Rs, 62,521.45 for balance of 5% of the 
bill. Arbitrator gave an award dated 
30th December, 1978, to the effect that 
Union of India shall pay a sum of Rupees 
62,521.45 to the contractor and that the 
remaining claim of the contractor shall 
stand dismissed, 


2. The contractor brought a petition 
under Section 14 of the Arbitration Act 
on 12th January, 1979, which was regis- 
tered as Suit No. 88-A of 1979. He pray- 
ed for directing the arbitrator to file the 
award along with the proceedings taken 
by him, Accordingly the award was filed 
and notices of the filing of the award 
were given to the contractor as well as 
to the Union of India. The Contractor 
filed objections on 16th May, 1979, which 
were registered as I. A. No. 2489 of 1979, 


3. It is contended in the objections 
that there was an error apparent .on the 
face of the award because the same was 
contradictory inasmuch as 5% of the 
total bill amounting to Rs, 62;521.45 had 
been allowed by the arbitrator at the 
original rates of contract while he did 
not allow the original agreed price for 
the remaining 95% and disallowed the 
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claim of the contractor for recovery of 
Rs. 73,946/- which had been withheld 
due to alleged reduction in prices, It is 
also urged that the arbitrator miscon- 
ducted himself by way of giving afore- 
said contradictory findings and that the 
award is liable to be remitted for re- 
consideration to the arbitrator and giv- 
ing a fresh award in respect of the 
claim of the contractor for recovery of 
Rs. 73,946/-. 


4. Union of India contested the object- 
ions and urged that it is not open to the 
court to go into the mental thinking of 
the arbitrator and find out as to why 
part of the claim of the contractor had 
been disallowed and that therefore the 
objections be dismissed. Following. 
issues were framed :— 


1. Is there any error apparent on the 
face of the award liable to be modified, 
corrected, set aside or remitted for re- 
consideration? 


2. Did the arbitrator misconduct him- 
self as alleged in the objections? 


5. Both the issues are being dealt with 
together because they are based on some 
alleged contradictory findings of the ar- 
bitrator. The learned counsel for the 
contractor referred to the claim of the 
contractor which was filed before the ar- 
bitrator to the effect that it was wrong 
on the part of the department concerned 
to have withheld Rs. 73,946/- from 95% 
of the bill on account of the alleged re- 
duction in price. The learned counsel 
urged that the arbitrator had awarded 
the balance of 5% amounting to Rupees 
62,521.45 on the basis of original agreed 
price which meant that he had accepted 
the contentions of the contractor that 
there was no reduction of price sub- 
sequently. There was thus contradiction 
when he rejected the claim of the con- 
tractor with respect to Rs. 73,946/-, on 
the ground of alleged reduction in price. 
He concluded that, therefore, not only 
the arbitrator had -misconducted himself 
but that there was an error apparent on 
the face of the award, 

6. The law in this respect as laid- 
down by the Supreme Court in Allen 
Berry & Co, Pvt. Ltd. v. The Union of 
India, AIR 1971 SC 696 is as under:— 

“The rule thus is that as the parties 
choose their own arbitrator to be the 
Judge in the dispute between them they 
eannot, when the award is good on the 
face of it, object to the decision either 
upon the law or the facts, Therefore, 
even when an arbitrator commits a mis- 
take either in law or in fact in determin- 
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ing the matters referred to him, but such 
mistake does not appear on the face of 
the award or in a document appended to 
or incorporated in it so as to form part of 
it, the award will neither be remitted nor 
set aside notwithstanding the mistake”. 


Same view was expressed in N. Chel- 
lappan v. Secretary, Kerala State Elec- 
tricity Board, AIR 1975 SC 230 where 
the proposition of law was laid as under: 


“The umpire as sole arbitrator was not 
bound to give a reasoned award and if 
in passing the award he makes a mis- 
take of law or of fact, that is no ground 
for challenging the validity of the award. 
It is only when an erroneous proposition 
of law is stated in the award`and which 
is the basis of the award, can the award 
be set aside or remitted on the ground of 
or error of law apparent on the face of 
the record.” 


7. In the present case the award does 
not show any _ self-contradiction. It is 
silent as to why and how Rs. 62,521.45 
had been awarded and as to why the 
rest of the claim was disallowed. The 
award is non speaking. For the purpose 
of finding if there is contradiction, re- 
ference has to be made to the claim of 
the contractor filed before the arbitrator. 
That claim was neither incorporated nor- 
appended nor formed part of the award. 
Therefore the said claim cannot be look- 
ed into for the purpose of finding out 
mistake in the award. 


8. The learned counsel for the con- 
tractor contended that in some cases the 
award can be set aside by way of look- 
ing into the documents which did not 
form part of the award. He gives an in- 
stance that when an arbitrator awards 
an amount more than the one claimed by 
a person, the award has to be set aside 
as being without jurisdiction. The 
learned counsel also relied upon a judg- 
ment of Sultan Singh, J. in M/s, Ameri- 
ean Refrigeration Co. Ltd. v. The All 
India Institute of Medical Sciences 1980 
Delhi LT 66 to the effect that an error ap- 
parent on the face of an award included 
an error which could be found by mere 
making reference to the award and the 
agreement between the parties, which 
‘was the basis of the award, The learned 
counsel for the contracfor urged that 
when an agreement between the parties, 
which did not form part of the award, 
eould be referred for the purpose of 
finding if there was an error apparent 
on the face of the award or not surely 
claim filed by contractor could also be 
referred for the said purpose, ` 
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9. Tt is true thaf. when arbitrator 
awards an amount more than the one 
claimed, that matter can be looked into, 
The reason is that in that case the arbi- 
trator has given an award beyond the 
scope of reference. Here the award 
had been given within the scope of refe- 
rence and therefore no document can be 
looked into for the purpose of finding 
an error apparent on the face of the 
award, With due respect,:in view of the 
clear Supreme Court opinion expressed 
in the authorities cited above I am not 
in agreement with the view of my learn- 
ed brother Sultan Singh, J. It has been 
clearly laiddown by the Supreme Court 
that no part of an agreement can be re- 
ferred to for the purpose of finding an 
error apparent on the face of the record 
unless that part of the agreement is in- 
corporated in the award itself. When 
this is the clear view of Supreme Court 
how can agreement or any part thereof 
be referred to for finding out if there is 
an error apparent on the face of the 
award. Hence the claim of the contra- 
ctor filed before the arbitrator cannot 
be looked into. Under the above circum- 
stances the objections of the contractor 
have no force and both the issues are 
decided in favour of the Union of India. 

10. As a result of the findings of both 
the issues, I dismiss the objections peti- 
tion (being I.A. No. 2489 of 1978) and 
make the award a rule of the court, A 
decree sheet shall be prepared in terms 
of the award and a .copy of the award 
shall be attached and form part of the 
decree sheet. : 

11. The Union of India is given two 
months’ time to pay the decretal amount 
otherwise it shall have to pay interest 
at the rate of 9% per annum from the 
expiry of those two months till the pay- 
ment of the amount to the contractor. 

Petition dismissed, 
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new tenant — subsequent bona fide 
tenant is entitled to retain his possession 
on reversal of decree of eviction — 
Section 144, C. P. C. is not attracted — 
1978 Rajdhani L. R. (Notes) 80 Overruled 
= (Civil P. C, (1908), Section 144). 
Where on eviction of a tenant in ex- 
ecution of an ex parte decree for evi- 
ction, another tenant who was unaware of 
the litigation was inducted and the ear- 
lier decree for eviction was subsequently 
reversed, the evicted tenant could not be 
granted possession when the tenant sub- 
sequently inducted opposed it. He weuld 
be entitled to protection of Section 14. 
To such a case, Section 144, C. P. C., was 


not applicable. 1978, Rajdhani LR 
(Notes) 8¢ Overruled, AIR 1966 SC 948 
Rel. on. {Para 11) 


Parties to the lis cannof be heard to 
raise any objection against compliance of 
the appellate decree or order. A party 
entitled to restitution must be granted 
that as against the opposite party in the 
suit or the original litigation. However, 
a bona fide purchaser or transferee stands 
on a.different footing. His right being 
an independent right cannot be disturbed 
in equity or in law. Even Section 144 


C.P.C. does not warrant it. (Para 10) 
Cases Referred: Chronological Paras 
1978 Rajdhani LR (Notes) 80 4 
1973 Ren CR 566 (Delhi) 7 
1972 Delhi LT 522: 1972 Rajdhani LR 105 

6 
AIR 1966 SC 948 7, 3,9 
AIR 1965 SC 1477: 1965 All LJ 525 6 
(1888) ILR 10 All 166 (PC) 9 


S. L. Bhatia with Rishikesh, for Appel- . 
lant; R. S. Kela, (for No. 1) and Bharat 
Inder Singh, (for No. 2), for Respondents. 

PRAKASH NARAIN, J.:— A very sno- 
malous situation which sometimes ari- 
ses in courts is whether an innocent 
party dragged into litigation should on 
account of technicalities of law be de- 
prived of his rights or fruits of labour. 


2. Shop No. 1/B-7, Model Town, Delhi, 
is owned by one Jaswant Kaur. Gurjo- 
ginder Singh was a tenant under her in 
that shop. On February 19, 1971, Jas- 
want Kaur filed a petition for eviction of 
the tenant, Gurjoginder Singh. on the 
ground of non-payment of rent, An order 
for eviction was passed ex parte on July 
22, 1971, and Jaswant Kaur took posses- 
sion of the shop in execution of the 
warrant of possession in October, 1971. 
On October 26/27, 1971, Gurjoginder 
Singh moved an application under O. 9, 
Rule 13 C, P, C, for setting aside of the 
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ex ‘parte order of eviction against him. 
Notice of this application was issued to 
Jaswant Kaur. In the meanwhile on 
April 20, 1973, Jaswant Kaur entered into 
an agreement of tenancy with Sham Lal 
Dhingra, appellant, to let the aforesaid 
shop to him on a rent of Rs. 100/- P.M. 
Sham Lal Dhingra was inducted into the 
premises with effect from May 1, 1973, as 
a tenant under Jaswant Kaur. Sham Lal 
Dhingra paid Rs. 8000/~ by way of security 
to Jaswant Kaur. It is an admitted case 
that Sham Lal Dingra did not know 
about the eviction of Gurjoginder Singh. 
The application under O. 9, R. 13, C.P.C. 
moved by Gurjoginder Singh was dismis- 
sed by the trial Court on April 28, 1976, 
Gurjoginder Singh’s appeal to the Rent 
Control Tribunal was accepted and the 
ex parte order of eviction made against 
him was set aside by the Rent Control 
Tribunal on December 6, 1976. Thus, the 
eviction petition filed by Jaswant Kaur 
on February 19, 1971, got revived after 
almost five years, Gurjoginder Singh then 
moved the Rent Controller on Decem- 
ber 19, 1976, for restoration of the pos- 
session of the shop which had been ‘taken 
in execution of the warrant of eviction. 
The Rent Controller granted this applica- 
tion on May 13, 1977, and directed issue 
of warrant of possession. 
Dhingra was unaware of these proceed- 
ings. When he came to know of them 
he filed objections under Section 25 of 
the Delhi Rent Control Act, read with 
Section 46 of the Code of Civil Proce- 
dure on July 7, 1977, pleading that he 
‘was a tenant in his own right being a 
bona fide transferee from Jaswant Kaur, 
and, therefore, he could not be dispos- 
sessed. Sham Lal Dhingra’s objections 
were dismissed by Rent Controller on 
July 30, 1977. An appeal to the Rent 
Control Tribunal was also dismissed on 
October 5, 1978. Sham Lal Dhingra now 
appeals to this court. 


3. The courts below have been prom- 
pted to dismiss the objections of Sham 
Lal Dhingra, appellant, and direct that 
possession of the shop be restored to 
Gurjoginder Singh on the basis of the 
rule enunciated in some Single Bench 
judgments of this court. The Rent Con- 
trol Tribunal has referred to two deci- 
sions of this court. We may notice them 
and analyse what has been held and in 
what circumstances. 

4, In Jugal Kishore v. Maharaj Baha- 
dur, 1978 Rajdhani, LR (Notes) 80, 
‘relied upon by the 


Sham Lal v. Jaswant Kaur 


Sham Lal’ 


Rent Control Tri- - 
bunal, our brother, Avadh Behari Roh-- 
‘atgi, J. ordered “restoration of posses- ` 


ALR: 


sion by invoking the principle contained 
in Section 144, C. P. C. In our respectful 
opinion, in the facts of the case the rule 
enunciated was correct.. The appellant 
had sued for eviction and obtained an ex 
parte order of eviction. In execution of 
the ex parte order of eviction possession 
was taken on October 20, 1970. The 
tenant applied for setting aside of the ex 
parte order but the application was dis- 
missed. In appeal the tenant’s applica- 
tion was granted. Thereupon the tenant 
applied for restitution of possession. The 
landlord resisted the application and, 
inter alia, pleaded that he had in the 
meantime rented out the premises to 
somebody else and it would be injustice 
to dispossess the new tenant, It was held 
‘that the landlord could not take up this 
plea as the tenant had been dispossessed 
by an erroneous action and the landlord 
is bound to restore possession to the ten- 
ant in view of the provisions of Sec, 144 
C. P. C. The learned Judge observed 
that the landlord obtained possession on 
an order of court which was subsequent- 
ly found to be erroneous, In equity 
he should not be allowed to retain 
the benefit-of a wrong order. To this 
extent one can have no quarrel with the 
proposition laid down. The learned 
Judge, however,.went on to observe that 
even a transferee is bound by it. 

5. Section 144 (1) of the Code of Civil 
Procedure reads as under :— 


“144 (1) Where and in so far as a de- 
cree or an order is varied or reversed in 
any appeal, revision or other proceeding 
or is set aside or modified in any suit in- 
stituted for the purpose, the Court which 
passed the decree or order shall, on an 
application of any party entitled to any 
benefit by way of restitution or other- 
wise, cause such restitution to be made 
as will, so far as may be, place the par- 
ties in the position which they would 
have occupied but for such decree or 
erder or such part thereof as has been 
varied, reversed, set aside or modified, 
and for this purpose the Court may make 
any orders, including orders for the re- 
fund of costs and for the payment of in- 


terest, damages compensation: and 
mesne profits, which are properly con- 
sequential on such variation, reversal, 


setting aside or modification of the de- 
eree or order. 

Explanation:— For the purposes of 
sub-section (1), the expression Court 
which passed the order shall be deemed 
to include — : 

(a) where the decree or order. has been 
varied or reversed in exercise. of appel-. 
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late or revisional jurisdiction, the Court 
of first instance; 

‘(b) Where the decree or order has 
been set aside by a separate suit, the 
Court of first instance which passed 
such decree or order; 


(c) where the Court of first instance 
has ceased to exist or has ceased to have 
jurisdiction to execute it, the Court 
which, if the suit wherein, the decree or 
order was passed were instituted at the 
time of making the application for re- 
stitution under this section, would have 
jurisdiction to try such suit”. 

We should presently deal with what this 
provision means. 


6. In Khairati Ram Nayyar v. K. B. 
Advani, 1972 Delhi L T 522, another 
Jearned single Judge of this court was 
concerned with the powers of the Rent 
Controller and whether he could order 
restitution under Section 144 C.P. C. on 
the setting aside of an ex parte order of 
eviction. D. K. Kapur, J. in construing 
the provisions of Section 42 of the Delhi 
Rent Control Act and relying on Mahi- 
jibhai M. Barot v, Patel Manibhai, AIR 
1965 SC 1477, held that if the Rent Con- 
troller can execute his order of eviction 
he could also order restitution under 
Section 144 C.P.C. Here also, the restitu- 
tion application moved by the tenant 
was being resisted by the landlord. 

7. The same view was expressed by 
S. N. Shankar, J. in Subash Chander v. 
Rehmat Ullah, 1973 Ren CR 566 (Delhi). 
The basis of the decision was the obser- 
vations of the Supreme Court in Binayak 
Swain v. Ramesh Chandra Panigrahi, 
AIR 1966 SC 948. The Supreme Court 
had observed as under :— 


“The principle of the doctrine of re- 
stitution is that on the reversal of a de- 
cree, the law imposes an obligation on 
the party to the’ suit who received the 
benefit of the erroneous decree to make 
restitution to the other party for what 
he has lost. This obligation arises au- 
tomatically on the reversal or modifica- 
tion of the decree and necessarily carries 
with it the right to restitution of all that 
has been done under the erroneous de- 
cree; and the Court in making restitu- 
tion is bound to restore the parties, so 
far as they can be restored, to the same 
position they were in at the time when 
the Court by its erroneous action had 
displaced them from”. 

8$. In our view’on a reading of Sec- 
tion 144 C. P. C. along with Sections 41 
and 42 of the Rent Control Act there can 
be no doubt that inter partes on -an 
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earlier order of the court being varied 
by an appellate court the order of the 
appellate court or the varied arder has 
to be given effect to and parties to the 
litigation cannot be heard to plead any 
excuse, The position will, however, be 
different where bona fide third parties 
are involved as in present case, For the 
principles that will be attracted on a 
motion of a bona fide third party gui- 
dance can be had from what has been 
laid down by the Supreme Court in 
Binayak Swain v. Ramesh Chandra Pani- 
grabi, AIR 1966 SC 948. 


9. Our respected brother, Shankar, J., 
had relied on Binayak Swain’s case to 
apply the principle of Section 144 
C. P. C. in the circumstances of the case 
that was before him, As we have notic- 
ed earlier, in all the cases relied upan 
on behalf of the respondents it was the 
landlord who was opposing resti-ution. H 
the bona fide tenant inducted in the pre- 
mises objects to restitution, then the prin- 
ciple is again to be found, as we have said 
earlier, in Binayak Swain’s case. Indeed, 
the Supreme Court has noticed with 
approval the observations of the Privy 
Council with regard to rights of bona 
fide third parties made in Zainul Akdin 
Khan v. Muhammad Asghar Ali Khan, 
(1888) ILR 10 All 166 (PC), and has 
quoted the observations of Sir B, Fea- 
cock, “It appears to their Lordships that 
there is a great distinction between the 
decree-holders who came in and pur- 
chased under their own decree, which 
was afterwards reversed on appeal, and 
the bona fide purchasers who came in and 
bought at the sale in execution of the 
decree to which they were no parties, 
and at a time when that decres was a 
valid decree, and when the order for 
the sale was a valid order.” In Zainul 
Abdin Khan’s case the Judicial Com- 
mittee had held that as against the latter 
purchasers, whose position was dif- 
ferent from a decree-holding purchaser. 
the suit must be dismissed. The Supreme 
Court has approved this rule. 


10. Thus, the distinction between par- 
ties to the original lis on the one hand 
and bona fide transferees on the other 
must be kept in mind, Parties to the Hs 
eannot be heard to raise-any objection 
against compliance of the appellate de- 
cree or order. A party entitled to re- 
stitution must be granted that as against 
the opposite party in the swt or the 
original litigation. A bona fide purcha- 
ser or transferee stands on a different 
footing. His right being an independent 
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right cannot be disturbed in equity or in 
law. Even Section 144 C. P. C. does not 
warrant it, 

11. The Delhi Rent Control Act which 
is a special law has to be applied in the 
terms of the enactment, The Legislature 
in its wisdom by enacting Section 25 
made an eviction order executable not 
only against the tenant but all those who 
are in possession or occupation of the 
premises. Section 42 of that Act makes 
the order executable as a decree of the 
Civil Court, When an order of eviction 
is varied in appeal, it is the appellate 
order which must be given effect to. In 
the present case when the ex parte evic- 
tion order against Gurjoginder Singh was 
set aside in appeal the Rent Controller 
was right in granting the application of 
Gurjoginder Singh for restitution of the 
possession. Had Jaswant Kaur opposed 
restitution she could not be heard to say 
that she had in the meanwhile let out 
the premises to someone else, Sham Lal 
Dhingra’s application, however, could not 
be dismissed. He is a bona fide tenant 
without notice of the litigation between 
Jaswant Kaur and Gurjoginder Singh. 
He is a tenant to whom the protection of 
Section 14 would be available. We fail 
to understand how in these circumstances 
his application could be dismissed and 


he be directed to hand over possession 
to Gurjoginder Singh. Section 144 
C. P. C. would not be attracted (and 


here we respectfully differ with the ob- 
servations of Avadh Behari Rohatgi) to 
‘lbona fide transferee as Sec. 144 C. P. C. 
is available only inter partes i. e, parties 
to the original lis. 

12. Both in law and in equity, there- 
fore, Sham Lal Dhingra cannot be dis- 
possessed. What remedy Gurjoginder 
Singh has against Jaswant Kaur is some- 
thing on which we are not required to 
comment in the present appeal. 

13. We, therefore, accept the 
with costs. Counsel’s fee Rs, 250/- 

Appeal allowed. 
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Contract Act (1872), Ss. 124 and 126— 
Bank Guarantee — Absolute liability un- 
der. 


While the law generally stated is that 
liability arising out of the unilateral 
contracts of commercial credits, such as 
letters of credit, bank guarantees and 
performance bonds is absolute, the in- 
tention of the parties as gathered from 
a reasonable construction of the langu- - 
age of the particular contract must ulti- 
mately govern the decision as to the 
arising of the liability thereunder. The 
terms of a particular document may 
even constitute an exception to the gene- 
ral rule, (Para 1) 


There is a distinction between absolute 
liability as when the money under the 
bank guarantee is payable on demand 
like a promissory note and the absolute 
liability which arises after the terms of 
the bank guarantee are fulfilled. In the 
instant case the intention of the parties 
according to the language of the bank 
guarantee was that the absolute liability 
should arise only after the terms of the 
bank guarantee are fulfilled. The duty 
of the beneficiary in making the demand 
on the bank is like the duty of the 
plaintiff to disclose the cause of action 
in the plaint, Just as a plaint is liable 
to be rejected for non-disclosure of the 
cause of action, a demand by the bene- 
ficiary of the bank guarantee is lable 
to be rejected by the bank if it does 
not state the facts showing that the con- 
ditions of the bank guarantee have been 
fulfilled, It is only after this obligation 
is performed by the beneficiary that the 
liability of the bank becomes absolute. 
The terms of the bank guarantee having 
not been fulfilled the amount under the 
bank guarantee has not become due for 
payment to the beneficiary. 

(Paras 11, 12, 13, 18) 
Cases Referred : Chronological Paras 


AIR 1979 Cal 44 9 
(1978) 1 All ER 976, Edward Owen En- 
gineering Limited v. Barclays Bank 
International Ltd. 9 
AIR 1970 SC 891 7 


Anil B. Divan, Sr. Advocate with S. 
Swarup, for Appellant; S. S. Ray, Sr. 
Advocate with S. K. Paul and P. Sinha 
(for No. 1) and Jagdeep Kishore (for 
Nos. 2 and 3), for Respondents. 

JUDGMENT :— General propositions 
do not solve concrete cases, Justice 
Holmes has said. While the law gene- 
rally stated is that liability arising out 
of the unilateral contracts of commercial 
credits, such as letters of credit, bank 
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guarantees and performance bonds is 
absolute, the intention of the parties as 
gathered from a reasonable construction 
of the language of the particular con- 
tract must ultimately govern the deci- 
sion of the court as to the arising of the 
liability thereunder. The terms of a 
particular document may even constitute 
an exception to the general rule. 

2. The bank guarantee furnished by 
the Punjab National Bank (defendants- 
respondents 2 and 3) in favour of M/s, 
Harprasad & Co, Ltd. (appellant-defen- 
dant No, 1) contains the following mate- 
rial words :— 


‘In case M/s. Sudarshan Steel Rolling 
Mills fails in the judgment of M/s. Har- 
parshad & Company Ltd. to carry out 
or fulfil any of the obligations assumed 
under the said contract, we undertake 
to promptly pay the Punjab National 
Bank, Parliament Street, New Delhi, in 
favour of M/s. Harprasad & Company 
Ltd. or to their order merely upon re- 
ceipt of first written notice, any amount 
up to Rs, 2,13,618/- that may be claim- 
ed by them for any reason or purpose 
at their own discretion without it being 
necessary for M/s. Harparshad & Com- 
pany Ltd. to issue a declaration or take 
action through administration, legal, or 
any other channels, or to prove the de- 
fault of M/s, Sudarshan Steel Rolling 
Mills and/or the veracity of the affirma- 
tions made by them”. 


3. When the appellant-defendant 
No. 1 invoked the bank guarantee Su- 
darshan Steel Rolling Mills (plaintiff- 
respondent No. 1) filed Suit No. 933 of 
1978 and obtained an order of tempo- 
rary injunction against defendants 1 to 
3, restraining defendant No. 1 from re- 
covering the amount guaranteed by the 
bank, defendants 2 and 3 by the bank 
guarantee. This appeal by the appellant- 
defendant No. 1 is against the order of 
the learned single Judge granting the 
temporary injunction. 

4, Mr. Anil Diwan, learned counsel 
for the appellant urged the following 
contentions in support of the appeal. 

1. The contract referred to in the bank 
guarantee was the agreement between 
the plaintiff and defendant No. 1 dated 
22nd June, 1977 under which the plain- 
tiff was responsible for the preparation 
of documents, such as bills of lading un- 
der which the goods were to be export- 
ed to the foreign buyer. These docu- 
ments were negotiated by the Punjab 
National Bank through the State Bank 
of India with the foreign buyer. This 
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was done ‘under reserve’ because the 
bills of lading described the appellant as 
‘M/s, Harparshad & Company’ without 
the addition of the word ‘Limited’ after 
it. The bank told the appellant that ‘if 
payment of documents is refused on ac- 
count of any discrepancy the sale pro- 
ceeds of the goods received by the 
foreign buyer and credited to the 
account of the appellant would be re- 
called. The appellant in his fudgment 
regarded this as a failure on the part of 
respondent No. 1 to carry out and fulfil 
any of the obligations assumed under 
the said contract. The appellant was, 
therefore, entitled to invoke the bank 
guarantee and recover the amount of it 
from the bank, 


2. This bank guarantee, dated 14th 
July, 1976 was to be effective on exe- 
cution of the contract between the ap- 
pellant and defendant No. 1, (sic) which 
was the agreement later arrived at on 
22nd June, 1977. Clause 7 of the agree- 
ment referring to the bank guarantee 
was as follows :— 


“That the ‘Exporter’ has furnished a 
performance guarantee of the value of 
the 10% of the ‘Goods’ to be supplied 
to ‘Foreign Buyer’ under the ‘purchase 
contract’, of the Punjab National Bank, 
Parliament Street, New Delhi, The said 
performance guarantee has been fur- 
nished by the Punjab National Bank 
against a counter-guarantee of the con- 
tractor. It is clearly agreed and under- 
stood that in the event of any amount 
being paid or payable under the per- 
formance guarantee of the ‘Exporter’ to 
the ‘Foreign Buyer’ due to fault of the 
‘Contractor’, the ‘Contractor’ through its 
counter-guarantee or otherwise shall 
make good the payment made pursuant 
to the aforesaid bank guarantee by Pun- 
jab National Bank and any such pay- 
ment shall be exclusively and solely 
to the account of ‘Contractor’ and the 
Punjab National Banks certificates in re- 
spect of payment made under the per- 
formance-guarantee shall be final and 
binding upon the ‘Contractor’ ”. 

By reading the bank guarantee with 
clause 7 of the agreement it was clear 
that the right of the appellant to invoke 
the bank guarantee was absolute and the 
recovery of the amount of the bank 
guarantee by the appellant could noi be 
restrained by a temporary injunction on 
the ground that respondent No. 1 had 
not committed any default in the per- 
formance of the contract due to which 
the appellant had to pay any amount 
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under the performance guarantee given. 
by the appellant to the foreign buyer. 
5. For these two reasons it was con- 
tended that the order of temporary in- 
junction given by the learned single 
Judge should be set aside and the ap- 
pellant should be allowed to recover the 
amount of the bank guarantee from the 
bank. We may now examine these con- 
tentions as below. 
CONTENTION (1). 


6. That the liability under a bank 
guarantee 
evaded by raising disputes is illustrated 
by several decisions. But a perusal of 
each of these decisions would show that 
the absolute nature of the liability de- 
pended on the language of the guaran- 
tee in that particular case. 

% In M/s. Tarapora and Co., Madras 
v. M/s. V/O. Tractoroexport, Moscow, 
AIR 1970 SC 891, letter of credit was 
opened by the Indian firm in favour of 
the Russian firm. The letter of credit 
was ‘subject to the uniform customs and 
Practice for Documentary Credits (1962 
Revision), International Chamber of 
Commerce Brochure No, 222”. Article 3 
of the Brochure makes the bank liable 
to pay the amount secured by the letter 
of credit ‘Provided that all the terms 
and conditions of the credit are com- 
plied with”. Presumably this was done 
in that case. Therefore, the liability of 
the bank became absolute and the Indian 
firm could not obtain a temporary in- 
junction against the Russian firm and 
the bank preventing the former from re- 
covering the money of the latter. In 
support of this decision the court re- 
ferred to Chalmers on “Bills of Ex- 
change” stating the legal position as fol- 
lows: 

“It can hardly be over-emphasised 
that the banker is not bound or entitled 
to honour such bills of exchange unless 
they, and such accompanying documents 
as may be required thereunder, are in 
exact compliance with the terms of the 
credit. Such documents must be scruti- 
nised with meticulous care the maxim de 
minimis non curat lex cannot be invok- 
ed where payment is made by the let- 
ter of credit. If the seller has complied 
with the terms of the letter of credit. 
However, there is an absolute obligation 
upon the banker to pay irrespective of 
any disputes there may be between the 
oe and the seller......... af 

. It is. to be noted that the liability 
rs the bank to pay the amount of the 
fetter of credit became absolute only 
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after the terms of the letter of credit 
were fulfilled. This decision is not, there- 
fore, an authority for the proposition 
that the liability under the letter of cre- 
dit is by itself absolute without refer- 
ence to the terms of the letter of credit. 

9. In Edward Owen Engineering Ltd. 
v. Barclays Bank International Ltd., 
(1978) 1 All ER 976, the performance 
guarantee required the bank to pay 
money on first demand without any con- 
ditions or proof. This is why the gua- 
rantee was likened by Lord Denning 
M. R. to a promissory note. These facts 
are to be contrasted with the facts of 
our case because the money under the 
bank guarantee in our case is not pay- 
able on demand like a promissory note, 
In Texmaco Ltd. v, State Bank of India, . 
AIR 1979 Cal 44, also the amount was 
payable by the bank under the guaran- 
tee on first demand and without contes- 
tation, demur or protest and without re- 
ference to any party and without ques- 
tioning the legal relationship between 
the parties and was regarded as abso- 
lute. 

10. The crucial conditions creating 
liability of the bank in the bank guar- 
antee before us may be analysed from 
the bank guarantee as below: 

(1) In case M/s, Sudershan Steel Rol- 
ling Mills fails; 

(2) In the judgment of M/s. Har- 
parshad & Co. Ltd., 

(3) To carry out and fulfil any of tha 
obligations assumed under the said con- 
tract : 

(4) We undertake to pay merely upon 
receipt of first written notice, any amount 
covered by the bank guarantee that may 
be claimed by M/s. Harparshad & Co. 
Ltd. for any reason or purpose. at their 
own discretion without it being neces- 
sary to issue declaration or take action 
through administration, legal or any 
other channels or to prove the default 
of M/s. Sudershan Steel Rolling Mills 
and/or the veracity of the affirmation 
made by them. 

11. The first thing for respondent 
No. 1 was to give a written notice to 
the bank. According to the written 
statement filed by the bank a written 
notice was given by the appellant to 
the bank. But neither the appellant nor 
the bank has produced that written 
notice or any copy of it. Can it be said 
that the mere giving of a written notice, 
whatever it may contain, is a sufficient 
compliance with the terms of the bank 
guarantee? For, the law is well settled 
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that the amount due even on an irrevoc- 
able commercial credit can be recovered 
‘provided that the terms and conditions 
of the credit are complied with”. 
(Chitty on Contracts, Vol. 2 24th Edn. 
para 2598), The terms of the bank gua- 
rantee are analysed above. The . very 
first and third terms are “in case M/s. 
Sudarshan Steel Rolling Mills fails to 
carry out and fulfil any of the obliga- 
tions assumed under the said contract”. 
It is true that the second term says that 
such a failure to carry out any of the 
terms of the contract is to be “in the 
judgment of M/s. Harparshad & Co. 
Ltd.” The power of judgment given to 
the appellant thereby has to be exercised 
by the appellant. The judgment has to 
be that the respondent No. 1 has failed 
to carry out any of the obligations im- 
posed upon it by the agreement, dated 
22nd June, 1977. Unless the notice in 
writing sent by the appellant to the 
bank said so, the notice was not in com- 
pliance with the terms of the bank gua- 
rantee. Unless the terms of the bank 
guarantee were complied with the liabi- 
lity of the bank to pay the amount to 
the appellant did not arise. The first 
rule of the construction of a contract or 
a document is to ascertain the intention 
of the parties to it (Chitty on Contracts 
Vol. I, 24th Edn. para 698). What was 
the intention of the parties conveyed by 
the language of the bank guarantee? If 
the argument of the appellant that the 
liability thereunder is absolute is to be 
accepted, then the appellant was entitl- 
ed to recover the amount of the bank 
guarantee from the bank without com- 
plying with the terms of the bank gua- 
rantee, If that had been the intention of 
the parties the bank guarantee would not 
have said that the liability would arise 
on failure of respondent No. 1 in the 
judgment of the appellant to fulfil the 
terms of the contract. There is a dis- 
tinction between the absolute liability, 
as contended by the appellant, and the 
absolute liability which arises after the 
terms of the bank guarantee are ful- 
filled. The intention of the parties ac- 
cording to the language of the bank 
guarantee was that the absolute liability 
should arise only after the terms of the 
bank guarantee are fulfilled. It was ne- 
cessary for the appellant to show that 
it had become entitled to recover the 
amount under the bank guarantee be- 
cause in its judgment respondent No. J 
had failed to perform any of the obliga- 
tions under the contract. The appellant 
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has made no attempt to show that it has 
complied with the conditions of the bank 
guarantee. In the written statement filed 
by it in the suit or in the memorandum 
of appeal before us, the appellant had 
not stated that in its judgment respond- 
ent No. 1 has failed to comply or carry 
out any of the particular obligation un- 
der the contract. Nor has the appellant 
said that the judgment of the appellant 
so arrived at regarding the failure of re- 
spondent No, 1 to fulfil any obligations 
under the contract was conveyed to the 
bank in the written notice sent by the 
appellant to the bank, 


12. In this connection we may point 
out that the Punjab National Bank in 
this case, as every other bank issuing a 
bank guarantee, has a duty to perform. 
The bank must not, take up the posi- 
tion that it would be willing to pay the 
amount of the bank guarantee on a mere 
demand simply because its customer who 
has got the bank guarantee issued in 
favour of the other party to the contract 
has already secured the bank against 
loss that may be caused by 
recovery of the amount of 
bank guarantee from the bank 
by the other party in the zon- 
tract. The bank has itself a duty 
to satisfy itself that the demand‘ by the 
beneficiary under the bank guarantee is 
made in accordance with the terms of 
the bank guarantee. For instance, if in 
the present case the appellant has sim- 
ply called upon the bank to pay the 
money under the bank guarantee, such 
a notice in writing is not in accordance 
with the terms of the bank guarantee. 
It is the duty of the bank to satisfy it- 
self that the demand is made on the 
ground that in the judgment of the ap- 
pellant respondent No. 1 has failed to 
fulfil any of the obligations under the 
contract. Further, the bank has to see 
that the judgment is exercised in respect 
of some definite obligation to be per- 
formed by respondent under the con- 
tract. It is not sufficient for the appel- 
lant merely to reiterate parrot-like 
words of the bank guarantee. The state- 
ment by the appellant in the notice in 
writing that respondent No. 1 has failed 
‘to carry out and fulfil any of the obli- 
gations assumed under the said contract 
would simply be unintelligible. ‘Any of 
the obligations’ are meaningless words 
unless and until a reference is mace to 
some particular obligation which re- 
spondent No, 1 has failed to carry out in 
the judgment of the appellant, The duty 
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of the appellant in making the demand 
on the bank is like the duty of the 
plaintiff to disclose the cause of action 
in the plaint. Just as a plaint is liable 
to be rejected for non-disclosure of the 
cause of action, a demand by the bene- 
ficiary of the bank guarantee is liable 
to be rejected by the bank if it does not 
state the facts showing that the condi- 
tions of the bank guarantee have been 
fulfilled, Just as the allegations in the 
plaint have to be assumed to be true 
at the stage plaint is to be entertain- 
ed, similarly the allegations in the de- 
mand would have to be assumed to be 
true by the bank provided that the pro- 
per allegations are made just as a proper 
pleading has to be made in the plaint, 
The bank is not to enquire into the 
truth of the allegations just as the 
court is not to enquire into the truth of 
the pleadings at the stage of the filing 
of the plaint. i 


13. This is in all that is meant by the 
words “in the judgment of M/s. Harpar- 
shad & Co, Ltd.” While these words give 
the right to the appellant to decide if 
respondent No. 1 has failed to carry out 
the obligation under the contract, they 
do not dispense with the necessity of 
the appellant stating in the demand 
which particular obligation under the 
contract respondent No. 1 has failed to 
earry out in the judgment of the ap- 
pellant. The statement of the facts re- 
ferring to some definite obligations un- 
der the contract is necessary just as the 
statement of the cause of action is ne- 
cessary in the plaint. We think that the 
commercial banks as also the beneficia- 
ries under the bank guarantees should 
make themselves aware of this elemen- 
tary obligation on their part in dealing 
with bank guarantees. It is only after 
this obligation is performed by the bene- 
ficiary that the liability of the bank be- 
comes absolute, 
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14. The argument of the appellant 
that the liability of the bank is absolute 
even without showing whether the ap- 
pellant has stated in the notice in writ- 
ing that in its judgment respondent 
No. 1 has failed to fulfil an obligation 
under the contract after describing some 
particular obligation thereunder would 
amount to saying that the effect of the 
bank guarantee is to deliver the amount 
of money secured by the bank guaran- 
tee to the beneficiary. This is not so, 
Until the terms of the bank guarantee 
are fulfilled the amount is not placed 
into the pockets of the beneficiary, It 
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still remains with the bank. It is no use 
for the beneficiary to say that the 
amount under the bank guarantee is 
payable to the beneficiary on demand if 
the demand must be preceded by a pro- 
per statement in the demand notice, 


CONTENTION (2): 

15. Since the bank guarantee itself 
says that it would become effective only 
after the execution of the contract 
which was executed on 22nd June, 1977 
and since the averment in the demand 
notice invoking the bank guarantee has 
to refer to the failure of respondent 
No, 1 to fulfil some definite obligation 
under the contract, a perusal of the 
agreement becomes necessary. Under the 
agreement, it was the duty of respon- 
dent No. 1 to prepare shipping document 
such as bills of lading. Under clause 7 
of the contract the liability of respon- 
dent No, 1 under the bank guarantee 
was to arise if due to its fault the ap- 
pellant had to pay any amount to the 
foreign buyer under the performance 
guarantee given by the appellant to the 
foreign buyer. The only failure to fulfil 
an obligation under the contract on the 
part of respondent No. 1 alleged by the 
appellant is that respondent No, 1 sup- 
plied defective documents to the bank, 
This contention ignores the fact that if 
a bill of lading is defective, then the 
bank negotiating the bill of lading would 
not accept it. For, the bank becomes 
liable to pay the price of the goods in 
the bill of lading by negotiating the bill 
of lading and enabling the foreign buyer 
to receive the goods. Once the goods 
are received by the foreign buyer after 
the bill of lading is negotiated by the 
bank, no question arises of any defect 
having been there in the bill of lading, 
The sale proceeds were credited to the 
account of the appellant by the bank 
about a year ago which shows that the 
bills of lading were negotiated and the 
goods were accepted by the foreign 
buyer more than a year ago. It is pri- 
marily for the banker of the foreign 
buyer to examine the documents sub- 
mitted by respondent No, 1, The right 
of the banker is described by Chitty on 
Contracts, Vol. 2, 24th Edn. in para- 
graph 2622 as follows :— 

“The banker’s right to examine the 
documents. Before accepting a tender 
made under a commercial credit the 
banker is entitled to examine the docu- 
ments. Article 8d. of the U. C. P. pro- 
vides that the banker has a reasonable 
time for this examination, If, the exa- 
mination disclosed that the documents 


1980 


do not comply with the terms of the 
credit, ‘Notice to that effect, stating the 
reasons therefor must, without delay, 
be given by cable or other expeditious 
means. to the bank from which the docu- 
ments have been received. (the remitting 
bank) and such notice must state that 
the documents, are being held at the dis- 
posal of such bank or are being. return- 
ed thereto, If the issuing bank fails to 
hold the documents at the disposat of 
the remitiing bank, or fails to return 
the documents fo such bank, the issuing 
bank shall be precluded from claiming 
that the relative payment, acceptance or 
negotiation was not effected in accord- 
ance with the terms and conditions of 
the credit”. , 
Further in para 2624 it is stated as fol- 
lows :-— 

“In considering whether, in certain 
circumstances, the general principles of 
the common law may confer on the 
banker æ right of recourse against the 
seller, a. distinction must be drawn be- 
tween three types of cases. First the 
banker may wish to recover an amount 
paid to the seller, if the tender was 
effected with fraud. In this type of casé 
the barker should be entifled to claim 
against. the seller in decéit,, Secondly, the 
banker may wish to reclaim payment 
from. the seller if the buyer fails. It is, 
however, difficult. to see on what princi- 
ple he may establish such a claim espe- 
cially as a commercial credit constitutes 
a security given by the banker to the 
seller. Thirdly, the banker may wish 
to seek recourse to the seller if he has 
accepted, by mistake, a faulty set of do- 
cuments tendered by the seller. It is 
however, to be doubted whether the 
banker should te allowed to claim the 
amount back as money paid under a 
mistake of fact. In most cases the seller 
would: change his position by parting 
with the documents against the banker’s 
acceptance of payment and it may be 
argued. that the banker should pe estopp- 
ed from claiming that the motiey was 
paid under a: mistake of fact. Article 8È 
of the U. ©. P. supports this contention: 
‘if the issuing bank. fails to hold the. do- 
cuments at the disposal of the remitting 
bank, or fails to return the docu- 
ments to such bank, the issuing bank shall. 
be precluded from claiming that the re- 
lative payment acceptance or negotiation 
was Not effected in accordance with...the 
credit.” Moreover, the issuing banker is 
undér æ duty to examine the documents 
tendered to him, The seler is, thus, 
entitled to presume that, if the banker 
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accepts the documents tendered, the set 
is regular. In this situation the seller 
may perhaps be entitled to claim that the 
banker has waived inquiry and that he 
should, therefore, be precluded from 
claiming that he paid the amount of the 
credit under a mistake of fact. An Ame- 
rican authority supports the view that, if 
the banker accepts a tender af docu- 
ments, he is not entitled to reclaim pay= 
ment from the seller, even if the banker, 
due to a mistake, overlooked the irre- 
gularity of the documents”, 

16, It would be seen that the banker 
did not dispute the correctness of the 
bills of lading on any of the grounds de- 
scribed in Chitty and. did not take any 
steps against the seller as described in 
Chitty. A strong presumption has arisen 
that the documents submitted by the 
seller have been accepted by the bank 

ef the foreign buyer and the said bank 
is now estépped frem disputing the cor- 
rectness of the documents. ‘All that the 
Punjab National Bank has told the ap- ` 
peliant is that if the foreign buyer and 
its bank refuses to make payment on the 
documents submitted by respondent 
No. 1, then the amount credited by the 
bank to the account of the. appellant 
would have to be recalled by the bank, 
There is absolutely no prospect of this 
being. done inasmuch as the goods have 
been along accepted. by the foreign. buyer 
through its bank. Neither the foreign 
buyer nor its bank can now raise any 
dispute regarding the defects in the do- 
cuments. What was the defect in the 
document? the mére omission of the 
word ‘limited’, This was so insignificant 
and technical. that the foreign. buyer 
and its bank ignored it and accepted the 
goods and made- substantial payments 
also. Jt would appear that this must 
have! been the reason why the Punjab 
National. Bank has not yet recalled any 
money paid by it to the appellant, No 
cause of action has arisen in favour of 
the appellant against respondent No. 1, 
in terms of the bank guarante2 because 
the Punjab National Bank has neither 
recalled any of the amounts paid: to the 
appellant nor is it likely to do so because 
the only ground. on which it could. do so 
has. neither arisen nor is likely fo arise. 

17. By an application made om 30th 
July, 1979, respondent No. 1, states that 
the- Punjab National Bank Has withdrawn 
the reserve under which the payment of 
the. sale proceeds: had been. credited to 
the account of respondent No; 1, if this 
is true (a question. into. which. we. do not 
wish to go for the purpose’ of this’ case), 
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then it would show that there is no 
justification at all for the appellant to 
invoke the bank guarantee. 


18. The agreement dated 22nd June, 
1977, has been read with the bank 
guarantee only to understand the terms 
of the bank guarantee and not to over- 
ride the terms of the bank guarantee, No 
dispute raised under the agreement of 
22nd June, 1977, can be a reason for 
non-payment of the amount due under 
the bank guarantee. The bank guarantee 
is an autonomous and independent con- 
tract and must have effect according to 
its own termis. The main reason why we 
have rejected the contentions advanced 
in appeal is that the terms of the bank 
guarantee have not been fulfilled and 
the amount under the bank guarantee 
has not, therefore, become due for pay- 
ment to the appellant, 


19. We may also note in passing that 


the grant of a temporary injunction is an 
equitable and extraordinary remedy. The 
plaintiff respondent No. 1, had to satisfy 
the conscience of the court before obtain- 
ing the temporary injunction. Since it 
has been able to show that no amount of 
the sale proceeds credited by the bank 
to the account of the appellant has been 
recalled or is likely to be recalled by the 
bank, the Court was rightly satisfied that 
it was but just and fair that the appel- 
lant should not be allowed to recover the 
amount of the bank guarantee, To do so 
would be seeking the help of the court 
to perpetuate injustice, The appellant 
is simply seeking to grab the amount of 
the bank guarantee without any equity 
or justice in its favour merely as a 
means of unjust enrichment. Such an 
attempt was properly foiled by the grant 
of temporary injunction. The terms of 
the order made by the learned single 
Judge are eminently well considered and 
equitable and fair to both the parties. 
20. The appeal is, therefore, dismissed 
with costs. Counsel fee Rs. 500/-. 
Appeal dismissed, 
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Trade and Merchandise Marks Act 
(1958), Section 9 (4) and (5) — Registra- 
tion-in Part B’ of register — Words capa- 
ble of -distinguishing goods of ‘applicant 
from those of other manufacturers — 
They are entitled for registration. 


Where evidence proves conclusively 
that descriptive word has lost its primary 
meaning, and has acquired a secondary 
meaning, it is a question of fact whether 
the registration of that mark will or will 
not cause confusion. The word is not 
merely by reason of the fact that it is 
descriptive word, incapable of registration. 
There are words which have a direct re- 
lation to the character and quality of 
goods which nevertheless may lose their 
primary meaning and acquire in a parti- 
cular trade a secondary meaning. When 
that does occur sad the evidence shows 
that the word- has attained a secondary 
meaning then, the word is registrable as 
a trade mark. There may be some words 
which though they may have reference to 
the character and quality of goods yet 
have over a course of ae become 
associated with the goods of a particular 
trader and in that sense they would cer- 
tainly be capable of distinguishing the 
goods of a particular trader and which 
would satisfy the test of S. 9 (5) and would 
be entitled to be registered in Part ‘B’ of 
the register. Trade mark in order that it 
may be registered in Part B need not 
necessarily be distinctive — It is enough - 
if it is capable of distinguishing the goods 
of the applicant from those of other manu- 
facturers or traders. (1986) 58 RPC 355, 
Foll. (Paras 7, 8) 

Held on facts that the word ‘SAFT’ is 
connected with the medicinal preparation 
being sold by the applicant only. and his 
trade mark ‘SAFI’ was capable of dis- 
tinguishing his goods from those of others 
in the trade and therefore, the applicant 
was entitled to claim registration thereof 
in Part ‘B’ of the register. Judgment of 
Prakash Narain J. D/- 19-1-1976 (Delhi), 
Affirmed. . (Para ‘7) 
Cases Referred: Chronological Paras 


(1986) 58 RPC 355: 155 LT 127, J. and P. 
Coats Ltd., Trade Mark, In re 7 


Arun Kumar, for Appellant; N. K. 
ee with Pravin Anand, for Respon- 
ent. : 
JUDGMENT :— At the end of argu- 
ment we announced the dismissal of the 
appeal. We now proceed to give ` our: 
reasons. for the same. This is an ‘appeal 
against the order of: the learned - single - 
judge by which he set-aside the order of 


` 


` however, refused it on the ground 
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the Registrar of Trade Marks and allow- 
ed the application of the respondent to 


have their trade -mark consisting of the 


word (SAFI) registered- in" Class 5 in 
Sch. IV in respect of medicinal prepara- 
tion under the Trade and Merchandise 
Marks Act, 1958 (to be called the Act). 
The respondents are well known manufac- 
turers. of medicinal preparations amongst 
others of ‘SAFT a pepssation meant for 
purification of blood. 


2. Section 6 of the Act requires the 
maintenance pf a Register of Trade Mark 
wherein shall be entered all registered 
Trade Marks. Section 7 of the Act says 
that the register shall be divided in two 
parts called respectively part ‘A’ and part 
'B’. Section 8 of the Act provides that the 
trade mark may be registered in respect 
of any or all of the goods comprised in a 
prescribed Class of goods. .The-Trade and 
Merchandise Marks Rules 1959 have been 
framed under the Act. Rule 22 provides 
that for the purpose of registration of the 


trade mark goods shall be classified in 
Fourth Sch. The Fourth Sch. in classifica- 
tion of goods item 5 amongst others men- 


tions pharmaceutical. Medicinal prepara- 
tion admittedly falls under this class. 

3. The pone appi for re- 

istration of the trade mark consisting of 

e' word ‘SAFT. Though, originally the 
application was made for registration in 
Part ‘A’, but as later on it was modified 
and registration was sought in part ‘B 
only. We are only concerned with the eli- 


gibility for registration in Part ‘B’ of the . 


Register. The Registrar of , Trade Mae 
that 
‘SAFT was a descriptive word havin 

direct reference to the character an 

quy of the goods and is not inherently 
capable of distinguishing the applicant's 
goods within the meaning of Section 9 of 
the Act. In appeal by the respondent, the 
learned single judge, however, took a dif- 
ferent view and held that the word ‘SAFI’ 
cannot be held to be descriptive of the 
ality or the character of the goods of 
the respondent and on that finding he 
granted to the respondent trade mark to 
be ‘registered in Part ‘B’ of the register. 
The Registrar of Trade Mark being ag- 
grieved has come up in appeal. 

4.. Section 9 (1) lays down the requi- 
sites for registration in Parts ‘A’ and ‘B’ 
of the register and by Cl. D provides that 
a trade mark shall not be registered in 
Part’‘A’ of the register unless it contains 
or: consists of.at least one or more words 
having no direct reference to the character 


or: quality of the goods. Thus, this is a 
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negative mandate which means that no 
trade mark will be registered in Part ‘A’ 
of the register if it contains a direct re- 
ference to the character or quality of tke 
goods. Though the trade mark was sought 
to be got registered in Part ‘B’, the dis- 
cussion before the learned single judge 
seems to have proceeded as if the trade 
mark was being sought to be registered 
in Part ‘A’ of the Register. The learned 
judge, therefore, only considered whether 
the word was descriptive of quality of 
goods and having found that the word 
‘SAFT was not understood in common use 
and in its ordinary meaning as_ meaning 
“pure, clear, fine,” natur found no 
hurdle in respondent's getting registrar 
tion. i 


- 5. As before the learned judge, Mr. 
Anand, the learned counsel for the res- 
pondent also tried to convince us to hold 
that the word ‘SAFT is an unusual word, 
totally unknown in the common parlance 
and has no direct reference to the charac- 
ter or quality of the goods of the respon- 
dent. T ough the learned judge ultimately 
held that the word ‘SAFT is not descrip- 
tive, yet he did say that prima facie it 
could be urged that the word ‘SAFP is 
descriptive in character. That the word 
‘SAFT in dictionaries is defined as “pure, 
fine, clear....” cannot be disputed. There 
is also equally no doubt that it is not the 
only meaning of the word ‘SAFT and as 
it was even noticed by the Registrar the 
word ‘SAFT ‘also means cloth which is 
used for straining beverages and medi- 
cines. Mr. Anand, the learned counsel for 
the respondent has shown us extracts 
from a number of dictionaries which 
show ‘SAFT to mean a small cloth meant 
for cleaning hand, one dictionary gives 
its meaning as duster. The learned judge 
apparently because of the various mean: 
ings attributed to the word ‘SAFT was not 
satisfied that this word in common par- 
lance means only pure and clear and 
tbus the word ‘SAFT cannot be held des 
criptive of the quality of the goods of the 
trader. Now, even Mr. Anand did not dis- 
pute that if the word used was ‘SAFAT or 
SAF which also means ‘pure’, “clear”, he 
could not dispute that these words would 
have direct reference to the character and 
quality of the goods of the respondent. In 
that sense it would immediately come 
within the prohibition of Section & (1) (d). 
He, however, maintained that the word 
"SAFT though resembling to the word 
‘SAFAT and ‘SAF’ still is so unusual. ‘that 
it cannot be said to be descriptive. Fran 
kly, we are not.very sure that it can be 
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straightway accepted that the word 
‘SAFT is so unusual and so uncommes in 
the trade that it will not denote a resem- 
blance to the word ‘SAFAT or ‘SAF’ so as 
not to fall within the prohibition of Sec- 
tion 9 (1) (d), as being a word descriptive 
in character. But we do not propose ta 
give any final opinion on this aspect 3e 
cause we are concerned only with che 
question whether the respondent was en- 
titled to have his trade-mark registered 
in Part ‘B’ of the Register and, therefare, 
we would not like t decide the matter 
on this ground. 


b. Section 9 (4) provides that a trade- 
mark s not be registered in Part ‘B’ of 
the register unless the trade-mark in re- 
lation to the goods in respect of which it 
ig propbséd to be registered is distinctive; 
or is not distinctive but is dapable of cis- 
tinguishing goods with which the proprie- 
tor of a trade-mark iš or may be connect: 
ed in the course of trade from goods in 
the case of which no such  connéction 
subsists s.a.a. pay 
Settion 9 (5) further reads as undér:—= 

“In determining whether 4 trade merk 
is distinctive oi is ¢apable of distin- 
guishing ag aforesaid, thé tribunal may 

ave iëpard to the extent tö which— 

_ (a) a tradetmark is imbherently distinc- 
tive or is itherettly capable of disti- 
guishing aš aforesaid; and 

(b) by reason of the use of the trace- 
mark or of any other circumstances, the 
trade-mark is in fact so adapted to dis- 
tinguish, or is in fact capable of distin. 
guishing as aforesaid.” 

7. It will, thus, be seen that trade- 
indrk in ordér that it may be régistersd 
in Part B need not necessarily be distirc- 
tive. It i$ étiough if it is capable of dis- 
tingiishihy the goods of the applicznt 
from thége of other niahufactirers or 
traders. In thé preséevit case the Registrar 
föünd aş a tatter of fact that the trade- 
mark ‘SAFI’ for the medicinal preparation 
has Þeéñ, tiséd cdntinuously by the res- 
pondetit for thé past more that 20 years. 
This was about six yéais back when he 
gave his decision. Théte wis no évidénce 
lèd beforé thé Registrar to show that any 
other matiifacttizer of médicinal prepara: 
tion was Also using the tradé-mark ‘SAF? 
for similar goods. There was also ño evi 
dence léd béfore thé Registrar that the 
word SAFT has ‘been tiséd by söre other 
tradér and the respondent’s user was with 
a view to make a dishonést user of the 
Sain ső 48 tö take inifair advantage. The 
évidéiice was thus cléar and unrebutted 
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that in the trade circles the word ‘SAFF 
is connected to the medicinal preparation 
whick is being sold by the respondent. . 
Though it may well be open to serious 
argument whether or not direct reference 
is at all to the character or quality of the 
peon manufactured by the respondents, 
his does not mean that the trademark 
‘SAFT is not capable of distinguishing the 
goods of the respondents from others in 
the trade. It cannot be doubted that by 
constant use of the trade-mark ‘SAFT 
for such a long time the respondents can 
legitimately claim that this trade-mark 
is almost exclusively connected with their 
oods. Though the Registrar did say that 

e word ‘SAFT was inherently incapable 
of distinguishing the respondents’ goods | 
within the meaning of Section 9 of the 
Act, no reasons have been given in sup- 
portör such a finding, The Registrar ap- 
parently thought that if the word is des- 
criptive it inevitably and in all circum- 
stances means that it is not capable of 
distinguishing the goods of a particular 
trader from that of the others. But this 
view is not supportable in law. In every 
case the question is a question of fact, 
that is to say, where evidence proves con- 
elusively that descriptive word has lost 
its primary meaning, and has acquired a 
sécondary meaning, it is a question of 
fact whether the registration of that mark 
will or will not cause confusion: The word 
is not merely by reason of the fact that 
it is a déscriptive word incapable of re 
gistration. See: In the matter of an Ap- 
plication J and P Coats Ltd. for Registra- 
tion of Trade Mark (1986) 53 R. P. C. 355| ~ 
at 885. There are words which have a 
direct rélation to the character and qua- 
lity of goods which nevertheléss may lose 
their primary meaning and acquire in a 
particular trade a secondary mëaning as 
indicating to people interested, whether 
as traders or as the public in trade, the 
goods of a particular manufacturer. When 
that does occur and thé evidence shows 
that the word has attained a secondary 
meaning then, iñ my opinion, the word 
is registrable as a trade-mark. (See: (1936) 
58 RPG 355 at $84) (supra). 


8. It is, therefore, possible that there 
may be some words which though they 
may have teference to the character and 
quality of goods yet have over a course] ` 
of pened ecome associated with the 
goods of a particular trader and in that 
sense they woiild certainly be capable of 
distinguishing the goods of a particular 
trader and which would satisfy the test 
of Section 9 (5) of the Act atid would be 
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entitled to be registered in Part ‘B’ of the 
register. 

9. As a result we are satisfied that the 
respondent had made out case that hi 
trade-mark ‘SAFF was capable of dis- 
tinguishing his goods from those of others 
in the Trade and, therefore, he was en 
titled to claim registration in Part ‘B’ of 
the register. We, thus, have come to the 
same conclusion as the learned single 
judge, though for different reasons, with 
the result that the appeal will have to be 
dismissed which we do but with no order 
as to costs. 

Appeal dismissed. 


AIR 1980 DELHI 183 
PRAKASH NARAIN AND B. N. 
KIRPAL, JJ. 
Custodian of Evacuee Property, New 
Delhi, Appellant v. Ch. Qabool Singh 
(Died) and others, Respondents. 
L. P. ‘A. No. 86 of 1969, D/- 30-1-1980.* 
Administration of _Evacuee Property 
Act (1950), Section 17 — Limitation Act 
(1908), Sch. I Art. 181 — Application 
under Section 17 of Evacuee Property 
Act — Time limit — When time- starts 
running — Would start running only on 
interference. AIR 1970 Delhi 82, Reversed. 
In the instant case evacuee property 
was auctioned as Judgment-debtors’ pro- 
perty. The auction-purchaser was given 
symbolic possession. However the tenants 
continued to deposit rent with the Cus- 
todian of evacuee property. It was on the 
application of purchaser for ejectment 
that the Custodian filed application under 
Section 17 of Evacuee Property Act. On 
the question of limitation, 


Held that the application would be 
governed by Art. 181 of Limitation Act 
and the time would start running from the 
date of knowledge of interference by pur- 
chaser and not from the date on which 
symbolic possession was granted. AIR 
1956 SC 87, Foll. AIR 1970 Delhi 82, 
Reversed. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1956 SC 87 4 

Bawa Shiv Charan Singh, for Appellant. 

B. N. KIRPAL, J.:— The property in 
question in this Letters Patent Appeal 


being property No. XII/6556 to 6572/ 
4618 situated in Mughalpura, Subzi 
*Against Judgment of S. N. Andley J., 


reported in AIR 1970 Delhi 82. 
DX/DX/B747/80/JDD 
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Mandi, Delhi, was mortgaged by one 
Mohd. Ismail, respondent No. 9. At the 
instance of the mortgagee in whose 
favour the mortgage decree had been 
passed, the said property was put to auc- 
tion. The property in question was auc- 
tioned on 5th Dec. 1951 and Qaboal Singh 
(original A n No. 1) and Raghunath 
Das (original respondent No. 2) were de 
clared the joint-purchasers. The sale in 
their favour was confirmed by an order 
of the court dated 19th Jan. 1952, It is an 
admitted fact that Raghunath Das trans- 
ferred all his rights, title and interest as 
an anchon purchaser in favour of Qabool 
ingh. 


2. The aforesaid Property in question 
was in occupation of tenants. It appears 
that symbolic possession of the same was 
given to Qabool Singh on 28th Feb. 1952 
under O, 21, R. 96 C.P.C. A few years 
after obtaining the symbolic possession, 
Qabool Singh on 2nd Feb. 1956. filed a 
suit against Lekh Ram, one of the ten- 
ants, in the Small Causes Court, Delhi. 
The suit was for the recovery of arrears of 
rent. In the said: suit the plea of Lekh. Ram: 
was that the poparty was evacuse pro 
perty and the Custodian of Evacuze Pro- 
porty should be impleaded as a defen- 

ant. The Custodian was accordingly im 
pleaded as a defendant. The plea of the 
Custodian that the sale by auction was 
void and ineffective by reason of the pro- 
visions of Section 17 of the Administration 
of Evacuee Property Act (hereinafter re- 
ferred to as ‘the said Act’) was, however, 
rejected by the Additional Judge, Small 
Causes Court on 18th Dec. 1956. 


8. In the meantime the Custodian fil- 
ed an application on 4th Oct. 1956, under 
Section 17 of the said Act read with Sec- 
tion 151, C. P. C. before the Executin 
Court which had passed the  aforesai 
mortgage decree. e Executing Court 
dismissed the application on 14th Aug. 
1957 on the ground that it was barred by 
res judicata in view of the order dated 
18th Dec. 1956 of the aana A 
Small Causes. Court. Against both the 
orders dated 18th Dec. 1956 and 14th 
Aug. 1957 revision applications were fil- 
ed in the Circuit Bench of the Punjab 
High Court at Delhi. By an order dated 
27th Jan. 1961 both the orders were set 
aside and the cases were remanded for 
determination on the following three 
issues:— 


“J. Whether the claim put in by the 
Custodian was within time? 
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2. Whether the property vested in the 
Custodian on 5th Dec. 1951, the date of 
the sale and remained so vested? 

8. Relief.” 
On remand, by the order dated 3rd 
Sept., 1962 Shri M. L. Jain, Sub-Judge 
Ist Class, Delhi allowed the application 
dated 4th Oct. 1956. It was held that the 
property had vested in the Custodian on 
the date of the sale and as such the said 
sale was void. The issue of limitation was 
also decided in favour of the Custodian. 

4. The auction-purchaser filed an ap 
peal being E. F. A. No. 175-D of 1962. By 
judgment dated 24th Jan. 1969 S. N. 
Andley J. (as his Lordship then was) allow- 
ed the said appeal holding that the appli 
cation dated 4th Oct. 1956 was barred by 
limitation. In coming to the aforesaid con- 
clusion the single Judge, following the 
decision of Merla Ramanna v. Nallaparaju 
AIR 1956 SC 87, held that Art. 181 was 
applicable. According to the single Judge 
the right to sue accrued on the date when 
the symbolic possession was handed over 
to the auction purchaser. It was observed 
that the title of the Custodian could not 
be said to be independent to the title of 
the judgment debtor and that the Cus- 
todian merely steps into the shoes of the 
judgment debtor and the law of limita- 
tion had to be applied to the Custodian 
as it would have been applied to the judg- 
ment debtor himself. According to the 
single Judge lack of notice to or ignorance 
of the Custodian cannot be taken into con- 
sideration in determining the commence" 
ment of the running of the period under 
Art. 181 of the Limitation Act. 


5. The Custodian of Evacuee Pro- 
perty has filed the present Letters Patent 


Appeal. It is contended on behalf of the . 


‘appellant that the basis of the judgment 
of the single Judge is that the Custodian 
does not have an independent title and 
he is a sort of a Manager who steps into 
the shoes of the judgment debtor. It is 
contended that this premise of the learn- 
ed single judge is incorrect. We are in 
agreement with the said contention of the 
learned counsel for the appellant. The 
Custodian is not a Manager on behalf of 
the evacuee. The Custodian is a func 
tionary under the Administration of Eva- 
cuee Property Act and he is required to 
discharge statutory functions and duties. 
The powers which are exercised by the 
Custodian are not derived from the eva- 


cuee but are vested on him by the Act. 


itself, 
. _ For the purpose of Art. 181 what is to 
be seen is as to when -has this power of 
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the custodian: been sought to be interfer- 
ed ‘with. The learned single Judge over- 
looked the fact that the tenants of the 
property had all along been paying rent 
of the said property to the Custodian. The 
finding of the trial court is that the Cus- 
todian had been ‘realising rent of the pro“ 
perty from 1948 onwards and the last 
time rent had been received by him was 
as per the receipt dated 21st Dec. 1961. 
In other words even after the symbolic 
pena of the property in question had 
een handed over, the Custodian was col- 
lecting the rent. The possession of the 
Custodian, which must be regarded 
as being independnet of the evacuee, 
was not sought to be disturbed 
at the time when the symbolic possession 
of the property was handed over to. the 
auction purchaser. v3 


6. The learned counsel for the appel- 
lant has relied upon the aforesaid decision 
of the Supreme Court in Merla Ramanna 
(supra) and contended thatit is only when 
the possession of the Custodian was inter- 
fered with by the auction purchaser that 
the period of limitation under Art. 181 
would begin to run. It was held.in the 
aforesaid case by the Supreme Court that 
when a sale in execution is inoperative 
and void, an application by a judgment 
debtor to have it declared void would be 
governed by Art. 181. It was further held 

at it was not until the purchaser acting 
under colour of sale interferes with the 
possession of the original owner that the 
owner, whose properties had been sold, 
is really aggrieved. What would give the 
owner the right to apply under Art. 181 
is such interference or dispossession by 
the alleged purchaser and not the sale 
itself. The starting point of limitation, 
according to the Supreme Court, would 
not be the date of sale but the date of 
dispossession. It is evident that in the 
present case the auction purchaser did not 
seek to interfere with the rights of the 
Custodian under the Act. The Custodian 
continued to realise the rents and manage 
the property. The delivery of symbolic 
possession of the property was behind the 


r 


` 


pack of the Custodian. The Custodian hadj- 


never been informed of such delivery and 
had no knowledge of the same. The first 
time that the Custodian came to know 
that his possession was sought to be dis- 
turbed was during the proceedings, ini 
tiated by the auction purchaser against the 


tenant Lekh Ram. In our: opinion it is] ° 


only at that time: that the period of limita- 
tion would begin to run. The application 
under Section 17 of the said Aet read 
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with Section 151 of the C. P. C. has thus 
been filed within the period of limitation. 

7. We accordingly allow the appeal 
and set aside the judgment dated 24th 
Jan. 1969 of the single Judge and restore 
the judgment of the trial court dated 8rd 
Sept. 1962. There will be no order as to 


costs, 
Appeal allowed. 


AIR 1980 DELHI 185 
G. R. LUTHRA, J. 

New Delhi Municipal Committee, Peti- 
tioner v. M/s. Tirath Ram Ahuja (P.) 
Ltd. and another, Respondents. 

Suit No. 251-A of 1975, D/- 19-12-1979. 

(A) Contract Act (1872), S. 28 — Clause 
in contract limiting time during which 
the contract was to remain alive — Not 
hit by S. 28. 

There is a distinction between limit 
on the enforcing of one’s rights and the 
limit of the time when the very rights 
to enforce an agreement ceases to exist. 
The former case comes within mischief 
and purview of S. 28 of the Act while 
the latter does not. In the former the 
remedy to enforce certain rights is af- 
fected while in the latter case it is the 
very right, which is sought to be enforc- 
ed, which is lost. AIR 1960 Punj 236 (FB) 
and AIR 1973 Delhi 15, Foll. (Para 7) 

The arbitration clause in the agree- 
ment provided that all disputes in con- 
nection with the contract or carrying out 
the work shall be submitted to arbitra- 
tion not later than 28 days after Archi- 
tect has issued Final Certificate. 

Held: The very right to refer the dis- 
putes to arbitration ceased to exist after 
the expiry of 28 days. The very right 
to refer to arbitration was to be alive 
only for 28 days and after expiry of 28 
days, there was no such: right which 
could be enforced. Hence there was a 
limit to the very existence of the right 
and there was no limit on the enforce- 
ment of the same and that being so, the 
stipulation was not hit by S. 28. 

ara 9) 

(B) Limitation Act (1963), Art. 137 — 
Arbitration Act (1940), S. 20 — Applica- 
tion under S. 20 of Arbitration Act — 
Art. 137 applies and period of limitation 
is three years from the time right to 
apply accrues. AIR 1977 SC 282, Rel. on. 

(Para 11) 
Cases Referred: Chronological Paras 
AIR 1977 SC 282 11 
AIR 1973'Delhi 15 8, 11 
AIR 1960 Punj 236 (FB) 8 
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B. J. Nayyar, for Petitioner; M S. 
Chadha, for Respondents. 


ORDER:— The present petition is un- 
der Section 20 of the Arbitration Ac: for 
appointment of an arbitrator in accord- 
ance with agreement between New Delhi 
Municipal Committee (hereinafter refer- 
red to as Committee) and M/s. Tirath 
Ram Ahuja (P.) Ltd., (hereinafter refer- 
red to as the contractors). 

2. A contract was entered into be- 
tween the Committee and the contractor 
for construction of a Five Star Hotel 
now named as Akbar Hotel at Ckana- 
kyapuri, New Delhi. That contract was 
reduced into writing. Vide that agree- 
ment, the construction was to be started 
by 30th November 1966 and was ta be 
completed by 28th February 1959. A sum 
of Rs. 1,00,000 was deposited as security 
by the contractor with the Committee. 
The construction was to be made by the 
contractor under the supervision of an 
architect named in the agreement. 
Architect issued a final certificate on 18th 
October 1970 certifying that net payment 
of Rs. 18,001 was due to the contractor. 
The contractor felt dissatisfied and re- 
quested for appointment of an arbitra- 
tor. Accordingly an arbitrator was ap- 
pointed and award was made an 9th Au- 
gust 1974. That was filed in court on 22nd 
October 1974. 


3. In the meantime Government of 
India directed technical examination of 
the works undertaken by the committee. 
Accordingly the work of construction 
of aforesaid hotel was also subjected to 
technical examination by Government 
organization named as Chief Technical 
Examiner Central Vigilance Commission 
(hereinafter referred to as CTE). 


4. It is alleged by the Commit- 
tee that the report of CTE on the tech- 
nical examination of the various projects 
including the work in question was re- 
ceived during May 1972 and that cartain 
defects regarding present work were 
pointed out in the said report. The Com- 
mittee on the basis of the said report 
made claims regarding refund of some 
of the amounts already paid by means 
of a letter dated 5th August 1974. The 
contractor repudiated those claims vide 
letter dated 14th August 1974. Since dis- 
putes and differences arose between the 
Committee and the Contractor, the for- 
mer wrote on 12th September 1974 to 
the latter for referring the disputes to 
the arbitration, but the latter refused to 
accede to the request of the: former by 
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means of a letter dated 18th September 
1974. Hence the - present petition was 
brought by the Committee on 23rd April 
1975. 

5. The contractor contested. He deni- 
ed that there were any referable dis- 
putes left when the matter already stood 
settled by means of referring the dis- 
putes to the arbitrator at his instance, 
It was also contended that the present 
application was barred by limitation in- 
asmuch as the same should have been 
brought within 28 days of the issuance 
of the final certificate on 18th October 
1970, of the’ architect but the same was 
brought after about five years of expiry 
of limitation. Following issues were 
framed on August 30, 1978:— 

1. Whether the suit is barred by limi- 
tation? If so, its effect? OPD 

2. Whether the disputes are not refer- 
able to arbitration as alleged by the de~ 
fendanis? OPD 

3. Relief. 

Issue No. 1, 


6. Some portion of the arbitration 
clause is relevant for the purpose of 
deciding this issue because it is urged 
by the learned counsel for the contractor 
that right to refer the disputes and dif- 
ferences to the arbitration subsisted only 
for 28 days after the architect had issu- 
ed final certificate as provided in cl. 38 
of the Agreement of carrying out the 
work, that admittedly final certificate by 
the architect had been issued on 18th 
October 1970 and that there was no right 
of the committee to refer the disputes 
to the arbitrator after the expiry of 28 
days from 18th October 1970. Relevant 
portion of arbitration clause No. 47 of 
the agreement reads as under:— 


“All disputes and differences of any 
kind whatever arising out of or in con- 
nection with the contract or the carry~< 
ing out of the works whether during the 
progress of the work or after their com- 
pletion and whether before or after the 
determination, abandonment or breach 
of the contract but not later than twenty 
eight days after the Architect has issued 
the final certificate as provided in cl. 38 
of this agreement shall he referred to 
and settled by Mr. Shivnath Prasad who 
shall state his decision in writing. Such 
decision may be in the form of final 
certificate or otherwise. The decision of 


the Architect with respect to any of the ` 


excepted matters shall be final and with- 
out appeal as stated in the preceding 
clause. But if either the Employer or the 
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Contractor be dissatisfied with the deci- 
sion of the Architect on any matter, 
question or dispute of any kind (except 
any of the excepted matter) or as to the 
withholding by the Architect of any cer~« 
tificate to which the contractor may 
claim to be entitled, then and in any such 
case either party (the employer or the 
contractor) may within twenty eight 
days after receiving notice of such deci~ 
sion give a written notice to the party 
through the Architect requiring that such 
written notice has heen given and no 
other such (sic) shall be and is hereby 
referred to the arbitration and final de- 
cision of a single Arbitrator being a 
Fellow of the Indian Institute of Archi- 
tects to be agreed upon and appointed 
by both the parties or in case of dis- 
agreement as to the appointment of a 
single arbitrator, to the arbitration of 
two arbitrators both being Fellow of the 
Indian Institute of Architects, one to be 
appointed by each party, which Arbitra- 
tors shall before taking upon themselves 
the burden of reference appoint an 
Umpire.” 

6-A. The learned counsel for the com- 
mittee contended that the aforesaid sti- 
pulation of limitation of 28 days was 
void in view of Section 28 of the Indian 
Contract Act. Section 28 of the Indian 
Contract Act reads as under:— 

“Every agreement, by which any party 
thereto is restricted absolutely from en- 
forcing his rights under or in respect of 
any contract by the usual legal proceed- 
ings in the ordinary tribunals, or which 
limits the time within which he may 
thus enforce his rights is void to that 
extent. 


Exception 1.— This section shal] not 
render illegal a contract, by which two 
or more persons agree that any dispute 
which may arise between them in res- 
pect of any subject or class of subjects 
shall be referred to arbitration and that 
only the amount awarded in such arbi- 
tration shall be recoverable in respect 
of the dispute so referred. 


Exception 2— Nor shall this section 
render illegal any contract in writing by 
which two or more persons agree to 
refer to arbitration any question between 
them which has already arisen or affect 
any provision of law in force for the 
time being as to reference to arbitra- 
tion.” 

The learned counsel pointed out that 
Section 28 invalidated any agreement 
which limited the time within which 
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rights by parties could be enforced and 
that, therefore, as the stipulation to 
refer the matters to arbitration within 
28 days of the issue 6f final certificate 
by the Architect limited the time for 
enforcing right of reference, the said 
_ Stipulation was void. 


7 There is a distinction between 
limit on the enforcing of one’s rights and 
the limit of the time when the very 
fights to enforce an agreement ceases 
to exist, The former case comes within 
mischief and purview of Section 28 while 
the latter does not. In former case the 
remedy to enforce certain rights is at- 
fected while in the latter case it is the 
very right, which is sought to be enforc~ 
ed, which ‘is lost, 

8. The aforesaid distinction was ré- 
cognised by Full Bench of Punjab High 
Court in Pearl Insurance Co. v. Atma 
Ram, AIR 1960 Punj 236. In that case a 
clause in the insurance policy ran as 
follows:— 


“In no case whatever shall the com- 

pany be liable for any loss or damage 
aftér the expiration of twelve months 
from thè happening of the loss or dam- 
age unless the claim is the subject of 
pending action or arbitration.” 
It was contended that the clause was 
rendered void by Section 28 of the Con- 
tract Act. It was held that as the clause 
did not limit time within which the in- 
sured could enforce his rights and only 
limited time during which the contract 
was to remain alive it was not: hit by 
the provisions of Section 28 of the Con- 
tract Act. The aforesaid judgment was 
followed by a single Bench of this court 
in Union of India v. M/s. Rishi Raj & 
Cò, AIR 1973 Delhi 15. In that case a 
petition under Section 20 of the Arbitra- 
tion Act was brought. There was cl. 19 
of the agreement between the parties, 
first proviso of which read that any de- 
mand for arbitration in respect of coun- 
ter-claims etc. had to be made within 
he year from the date of the termina- 
tion of the contract. It was held that 
such a term was binding. Following ob- 
sérvations were made {which are in 
para 10 at page 20):— 

“Even if no period of limitation is pre- 
scribed under the Limitation Act, 1963 
for filing an application under Section 
20 of the Act or even if Article 137 of 
the Limitation Act 1963 allows a period 
of 3 years for filing such an application 
it is open to the parties to prescribe the 
period of limitation or to restrict such 
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period by mutual consent. That such re- 
striction which is willingly placed by 
consent of both the parties is not oppos- 
ed to public policy and is not void has 
been held by a Full Bench of the Punjab 
High Court in Pearl Insurance Co. v. 
Atma Ram, AIR 1960 Punj 236 (FB), 
Therefore, the counter-claim made by 
the respondent against the Government 


- is barred by limitation by virtue of the 


first proviso to clause 19 of the agree- 
ment and the only dispute in respect of 
which the respondent can demand refer- 
ence to arbitration under the main arbi- 
tration clause of the agreement is the 
claim made by the Government against 
the respondent. It is only this dispute 
that the Court can refer to arbitration 
under Section 29 of the Act,” 


9. In the present case the very right 

to refer the dispute to arbitration was tei - 
be alive only for 28 days after the issue 
of final certificate by the architect. So 
the very right to refer the disputes to 
arbitration ceased to exist after the ex- 
piry of 28 days from issuance of final 
certificate of architect. There was no such 
right which could be enforced. Eence 
there was a limit to the very exisience 
of the right and there was no limit on 
the enforcement of the same and that 
being so stipulation in the present ‘case 
was not hit by the provisions of Sec- 
tion 28 of the Contract Act. 
10. In the presént case admittedly 
final certificate was issued by the archi- 
tect on 18th October 1970. Therefore, 
application under Section 20 of the Arbi- 
tration Act could be filed up to 15th 
November 1970. The application was ac- 
tually filed on 28rd April 1975 and was 
obviously hopelessly barred by time. 


11. The present petition under Sec- 
tion 20 of the Arbitration Act is alse bar- 
red by limitation as provided by the 
Indian Limitation Act. There is no speci- 
fic article of the Schedule of Limitation 
Act which applies to such a petition. 
There is one residuary Article 137 which 
provides limitation of three years from 
the time right to apply accrues. Previ- 
ously the view was that said article ap= 
plied to petitions under the Code of Civil 
Procedure only and none other. This 
view was expressed in the judgment of 
this court also (AIR 1973 Delhi 15 refer- 
red to above) but the aforesaid view was 
changed later on and it was held by the 
Supreme Court in The Kerala State Elec- 
tricity Board v. T. P. Kunhaliumme, AIR 
1977 SC 282 that the applications con- 
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templated under -Article 137 are not con- 
fined to the ones under the Code of Civil 
Procedure and the said article applied 
to all the applications under any law 
whatsoever. Hence in view of that judg- 
ment of the Supreme Court Article 137 
has application to the petitions under 
S. 20 of the Arbitration Act. 

12. What the Committee wants in the 
present case is to refer the disputes re~ 
garding refund of some amount paid to 
the contractor in view of CTE report. 
Therefore, right to apply under Sec. 20 
of the Arbitration Act accrued when the 
payment was made. There is no date of 
payment mentioned in the petition. It 
was for the petitioner to have specified 
the said date for the purpose of bringing 
this petition within the period “of limita- 
tion. It appears that as on the date 
of the making of the application view of 
the Supreme Court as well as other 
High Courts was that there was no 
period of limitation for filing such peti- 
tions, no date from which limitation 
started, had been mentioned in the peti- 
tion. Therefore, it has not been shown 
that the petition was within the period 
of limitation. 


13. In any case it appears that it was 
some time after 18th October 1970 that 
the final payment must have been made 
by the Committee to the contractor be- 
cause in para 3 of the petition it is stat- 
ed by the Committee that the Architect 
issued final certificate on 18th October 
1970 certifying net payment of Rupees 
180001 to the contractor excluding 
security deposit. So even if we take that 
final payment was made sometimes in 
1971 the period of limitation of three 
years expired in 1974. The petition was, 
therefore, time barred when the same 
was brought on 23rd April 1975. Issue is 


decided accordingly in favour of the con-- 


tractor. 
Issue No. 2. 
14. It is urged by the learned coun= 
sel for the contractor that no disputes 
had been left and that the Committee 
did not raise any at the time of reference 
to arbitration at the instance of the con- 
tractor. But that argument has no force 
because it was subsequently found by 
the Committee that some excess pay- 
ments had been made which they claim- 
ed and which were repudiated by the 
contractor. Hence there was dispute re- 
garding refund of some payments to the 
contractor which were referable to the 
arbitration. Issue is decided accordingly 
in favour of the. Committee.. He ge 
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Issue No. 3. 

15. In view of the findings of issue 
No. 1, I hereby dismiss the petition of 
the Committee, but leave the parties to 
bear their own costs, 

Petition dismissed, 
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Smt. Kamal Rani; Appellant v, 
Chand Rani, Respondent. 
First Appeal (OS) No. 15 of 1975, Dj- 


26-10-1979.* 


(A).Contract Act (1872), S. 55 — Con- 
tract of sale of immovable property — 
Specific performance of — Payment with- 
in stipulated time essence of contraet —~ 
Non-payment by vendee entitles vendor 
to treat it as a breach committed by ven- 
dee — Decree for specific performance 
cannot be granted. (Specifie Relief Act 
(1963), S. 16). 


Whether payment within a stipulated 
time is of the essence of the contract.or- 
not is to be gleaned from the phraseo- 
logy of the terms of the contract. The 
intention about time being essence of 
the contract may\be evidenced either by 
express stipulations or by circumstances 
which are sufficiently strong to displace 
ordinary presumption that in contracts 
for sale of land stipulation as to time is 
not of the essence. (Para 16) 


Though generally in suits for agree- 
ments of sale of immovable property 
time will not be of the essence of the 
contract, it could, however, be held to 
be so even with regard to payment of 
consideration if from a reading of the 
agreement and the appreciation of the 
surrounding circumstances it appears 
that reciprocal promises had to be per- 
formed, in order that the transaction - 
contemplated by the agreement is com- 
pleted. (Para 19) 

Held that it was clearly in evidence 
that the vendor wanted Rs. 98,000 to be 
paid within a week but at the request 
of the vendee the period of 10 days was 
stipulated in the agreement of sale, The 
word ‘only’ as used second time in, the 
clause of the agreement was used to 
qualify the period of 10 days. The time . 
contract 
and the non-payment of Rs. 98,000 by 


*Against Judgment of Rajinder Sachar, 


J., Delhi, D/- 6-5-1975 


_BX/BX/A665/80/GDR .. 


é 


1986 - 


the vendee within 10 days entitled the 
vendor to treat it as a breach committed 
by the vendee. The vendee therefore was 
not entitled to a decree for specific per- 
formance. (Paras 20, 21, 23) 

(B) Specific Relief Act (1963), S. 22 — 
Breach of contract by vendee — Forfei- 
ture of earnest money — Earnest money 
should not be allowed to he forfeited 
where vendor has not suffered loss but 
gained on account of frustration of con- 


tract. (Para 24) 
Cases Referred: Chronological Paras 
AIR 1967 SC 868 14, 16 
AIR 1962 Cal 103 15 
AIR 1849 Cal 510 15 


AIR 1933 PC 233: 1934 All LJ 50 17 
AIR 1915 PC 83: 14 All LJ 225 16 


S. L. Bhatia with P. K. Seth, for Ap- 
pellant; D. K. Kapur, for Respondent. 

JUDGMENT:— This appeal arises out 
of a judgment and decree of a learned 
single Judge of this court sitting on the 
original side whereby a suit for speci- 
fic performance of an agreement to ‘sell 
immoveable property has been: decreed. 
The appellant and the respondents en- 
tered into an agreement dated August 26, 
1971: (Exhibit P. W. “8/28) whereby the 
appellant agreed to sell her house and 
property comprised of a freehold plot 
bearing No. 30, Block ‘K’, Green Park, 
New Delhi, measuring 311 sq. yards with 
a double storeyed residential: house con- 
structed. theron along, with fixtures and 
fittings for a sum of Rs. 1,78,000 to the 
first respondent, Smt. Chand Rani. The 
second respondent, Shri Niranjan Nath 
is the husband of the first respondent, 
Smt. Chand Rani. A sum of Rs. 30,000 
was paid at the time of the execution of 
the. agreement, Exhibit P.W. 8/28. A 
further sum of Rs. 98,000 was stipulated 
as payable within 10 days of the execu- 
tion of the said .agreement.. and the 
balance of Rs. 50,000 was to be paid at 
the, time of the registration of the sale- 
deed. It was agreed between the parties 
that the appellant would redeem the 
property by paying off a loan of Rupees. 
25,000 out of the sum of Rs. 30,000 paid 
at the time of the execution of the agree- 
ment. The property was mortgaged with 
the Life Insurance Corporation of India. 
‘The appellant, was also to get the in- 
come-tax clearance. ‘certificate from the 
income-tax authorities. The sale-deed 
was..to be executed on or before Octo- 
ber 31, 1971. The first floor of the house 


waslet out to tenants at the time of the . 


execution of the agreernent.. It was sti- 
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pulated by the said agreement that the 
appellant would hand over documents 
pertaining to the property in suit along 
with the vacant possession of the first 
floor by Sept. 30, 1971 and possession of 
the front portion of the said property 
at the time of the registration of the 
sale-deed. The amount of Rs. 30,000 was 
to ‘stand forfeited to the appellant if re- 
spondent No. 1 failed to pay the consi- 
deration and get the sale-deed register- 
ed within the agreed time. 


2. The respondents filed a suit for 
specific performance of the said agree- 
ment on Nov. 27, 1971. It was alleged 
that though the respondents called upon 
the appellant to complete the sale and 
though various letters and notices were 
issued to her she failed to fulfil her pert 
of the bargain and in fact by a letter 
dated Sept. 15, 1971 resiled from the con- . 
tract on the plea that the first respon- 
dent had failed to pay the stipulated 
amount of Rs. 98,000 within 10 days of 
the execution of the aforesaid agree- 
ment, i.e. by Sept. 6, 1971 and, there- 
fore, the agreement stood annulled and 
the sum of Rs. 30,000 stood forfeited to 
the appellant. In reply to the said com- 
munication the first respondent wrote to 
the appellant calling upon her to ex- 
ecute the sale-deed in her favour offer- 
ing to pay the remaining consideration 
at the time of the execution of sale-deed. 
As the appellant failed to comply with 
the said. demand the suit for  spécific 
performance was filed claiming specific 
performance of the said agreerrent or 
in the alternative damages in the sum 
of Rs. 1,506,000 including refund of Rs. 
30,000. 


3. The appellant in reply to the suit 
admitted the execution of the agreement 
dated Aug. 26, 1971 and receipt by her 
of the sum of Rs. 30,000. She, however, 
maintained that payment of Rs. 98,000 
within 10 days of the execution of the 
agreement, Exhibit P. W. 8/28, was of 
essence of the contract and inasmuch as 
that amount was not paid, she was en- 
titled to treat the contract as having be- 
come null and void. She admitted that 
she was to take necessary steps for re- 


‘demption' of the property in suit and the 


documents were to be delivered by Sep- 
tember 30, 1971 but maintained that all 
this was to be done only on payment cf 
Rs. 98,000 within 10 days of the execu- 
tion of the agreement. As far ‘as posses- 
sion was concerned, she stated that she 
was.bound to give possession of the first 
floor at- the time of the registration of 
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the sale-deed. The first floor had been 
got vacated from the tenants by Sep- 
tember 20, 1971. The front portion of 
the house was in her possession and deli- 
very thereof could easily be made at the 
relevant time. She denied that the re- 
spondents ever tendered her the sum of 
Rs. 98,000. If was her contention that 
the second respondent wanted possession 
of the ground floor before payment of 
Rs. 98,000 and this demand being against 
the terms of the contract, she was rot 
willing to accede to the demand. In con- 
Sequence, she prayed that the suit be 
dismissed and it be held that the sum of 
Rs, 30,600 stood rightly forféetied to her, 

4. On the pleadings of the parties tne 
following issues were settled:— 

“1. Whether the plaintiff No. 1 was 
ready and willing to perform her part 
of the agreement? O.P.P, 

2. Whether it was of the essence of the 
contract that out of the balance amount 
of Rs. 1,48,000 the sum of Rs. 98,000 was 
to be paid within 10 days of the execu- 
tion of the agreement? If so, what is its 
effect? O.P.D. 

3. Whether the sum of Rs. 30,000 was 
paid as earnest money? 

4. To what relief the plaintiff is em- 
titled to? 

5. Relief.” 

5. The learned single Judge came “o 
the conclusion on a reading of the agres- 
ment, Exhibit P. W. 8/28, that payment 
of Rs. 98,000 by Sept. 6, 1971 was not of 
the essence of the contract. He also came 
to the conclusion that the respondenzs 
were ready and willing to perform ther 
part of the contract and it was the ap- 
pellant who had resiled from the sals, 
In consequence he decreed the suit, 


6. Before us two points have been 
urged. First, that the readiness and wil- 
lingness of a party to perform his oar 
her obligations under the contract is to 
be judged by a reading of the contract 
and has to be of the contract as entered 
into (emphasis supplied), and not of tha 
contract terms whereof have been varied 
by the vendee to suit her convenience. 
Secondly, readiness and willingness fo 
perform the contract is distinct from, 
what may be called, essence of the con- 
tract. The contention was that the ven- 
dee was not ready and willing to per- 
form the contract from the beginning 
and her readiness and willingness now 
or after Sept. 30, 1971 is not relevant. 

7. The relevant clauses of the agree- 
ment, Exhibit P. W. 8/28, which may be 
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noticed are cls, 1, 2, 3, 5 and 6. C1 1 of 
the agreement which mentions the pay- 
ment of Rs. 98,000 reads as under:— 


“1. That in pursuance of the said ~ 


agreement, the Ist party has received a 
sum of Rs. 30,000 (Rupees thirty thou- 
hand only) from the- second party as 


“earnest money the receipt whereof the 


Ist party hereby separately acknow- 
ledges. Rs, 98,000 (Rupees ninety eight 
thousand only) will be paid by the se- 
cond party to the ist party within a 
period of ten days only and the balance 
of Rs, 50,000 {Rupees fifty thousand 
only) at the time of registration of tha 
saje deed before the Sub-Registrar, New 
Delhi.” 

8 Cl. 2 without any stipulation as 
to time, inter alia, provides that the 
vendor shall take necessary steps for 
immediate redemption of the property 
from the mortgage and inform the ven- 
dee in writing about the completion of 
the redemption, Cl. 3 lays down that the 
vendor shall immediately apply for per- 
mission to sell to the income-tax author- 
ities and after getting the permission to 
sell by getting an income-tax clearance 
certificate complete the sale in favour 
of the vendee or her nominee/nominees 
on or before Oct, 31, 1971. 


9. CL 5 reads as under: 

“5. That if the second party fails to 
pay the balance sale consideration and 
get the sale deed executed and register- 
ed within the specific period mentioned 
in para 3 above, the earnest money of 
Rs. 30,000 (Rupees thirty thousand only) 
shall stand forfeited to the 1st party and 
this agreement deemed null and void.” 
CL 6 reads as under:—— 

“6. That the ist party shall pay all 
taxes, rates, municipal taxes up to the 
date of registration of the sale-deed and 
that the previous deeds and other docu- 
ments pertaining to the said plot No. 30, 
block ‘K’, sanctioned plan and comple« 
tion certificate from the Municipal Core 
poration, Delhi in respect of the super- 
structure built on the said plot shall be 
handed over along with the vacant pos- 
session of first floor by 30-9-1971 and 
the front portion of the said property by 
the first party to the second party at the 
time of registration of the sale deed.” 

10. Exhibit P. W. 8/1 is a notice dated 
September 10, 1971 issued by the coun- 
sel of the first respondent pointing ouf 
to the appellant that under the agree- 
ment dated August 26, 1971 she was im- 
mediately to redeem the property by 
paying Rs, 25,000 to the Life Insurance 
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Corporation of India and inform the first 
respondent about completion of the re- 
demption; she was to immediately apply 
+ to the income~tax authorities for grant 
of the income-tax clearance certificate 
and would execute the sale-deed on or 
before October 31, 1971; that the first 
respondent had peen calling upon her to 
complete the sale in accordance with the 
agreement but she had been avoiding to 
do so and had not even redeemed the 
property though the sum of Rs, 30,000 
was paid on the clear understanding 
that it will be utilised for redemption 
of the property; that the first respondent 
was ready and willing to pay the pur- 
chase price and her broker had even ap- 
proached the appellant but she had been 
avoiding to complete the sale; and that 
she should forthwith comply with the 
requirements of the said agreement 
dated August 26, 1971, within 2 days and 
complete the sale. This notice was serv- 
ed on the appellant on Sept. 14, 1971 hav- 
ing been posted on Sept. 11, 1971 vide 
Exhibit P. W. 8/2 and Exhibit P. W. 8/3 
repectively. Exhibit P-3 is a telegram 
dated Sept. 16, 1971 from the counsel of 
the first respondent to the appellant to 
the same effect. The notice sent on be~- 
half of the first respondent crossed the 
notice ~dated Sept. 13, 1971 issued by the 
counsel for the appellant to the respon- 
dents. Copy of this notice is Exhibit 
P. W. 3/2. In this notice it was stated 
that as the respondents failed to pay the 
sum of Rs. 98,000, as stipulated in the 
agreement dated August 26, 1971, the 
appellant had forfeited unto herself the 
` sum of Rs. 30,000 and the agreement 
stood annulled. Exhibit D. W. 8/4 is the 
carbon copy of the notice, Exhibit D. W, 
8/2, received by the Advocate of the re- 
spondents. The respondents’ Advocate 
on their instructions replied to the notice 
of the appellant by a letter dated Sep- 
tember 18, 1971, Exhibit P, W. 8/5. He 
denied the’ allegations made in the ap- 
pellant’s notice and reiterated the ear- 
lier stand of his clients. Exhibit P. W. 
8/8 is a letter dated Sept. 16, 1971 from 
the advocate of the appellant to the 
advocate of the respondents by way of 
reply to the telegram given on behalf of 
the respondents, referred to earlier. This 
also reiterates the earlier stand, Thus, 
the diverse stands taken by the parties 
really revolve round the payment of 
Rs. 98,000. 


li. D. K. Puri appeared as P.W. 2, 


According to him though the respondents _ 


only wanted to pay Rs, 5,000, they had 


Kamal Rani v, Chand Rani 


Delhi 191 


been prevailed upon fo pay Rs. 30,000 
at the time of the execution of the agree- 
ment dated August 26, 1971 because the 
appellant had said that she wanted 
money to redeem the mortgage from 
L.I.C. After the execution of the agree- 
ment he accompanied the respcndents 
when they visited the appellant on Au- 
gust 30, 1971. The respondents had ask- 
ed the appellant and her husband whe- 
ther the income-tax clearance certificate 
had been obtained and whether the pro- 
perty had been redeemed from the Life 
Insurance Corporation, At that time the 
respondents had carried three fixed de- 
posit receipts and cheque book and some 
cash also with them. They were willing 
to pay the balance of the sale price on 
the appellant obtaining the clearance 
certificate from the income-tax depart- 
ment and on their getting the property 
redeemed from the L.LC. As the appel- 
lant wanted some more time to get the 
income-tax clearance certificate and re- 
demption documents, they came back, 
He again accompanied the respondents 
when they visited the appellant on Sep- 
tember 3 and September 10. The appel- 
lant and her husband informed the re- 
spondents in his presence that some more 
time was required to get the incame-tex 
clearance certificate and the redemption 
documents, The second respondent there- 
upon offered to help the appellant in this 
regard but was told that the appellant 
and her husband would manage by them- 
selves, According to this witness on Sep- 
tember 3 the respondents were ready and 
willing to pay the balance of the sale 
price. On September 10, 1971 the appel- 
lant resiled from the contract and said 
that she had forfeited the deposit of 
Rs. 30,000. In cross-examination he ad- 
mitted that he did not know how much 
money the respondents had on Sept. 3 
and September 10, 1971. The respondents 
were willing to pay the money by che- 
que and some money in cash. He was not 
aware of the terms of the agreement, 
He denied that the appellant and her 
husband said that they would get the 
Income-tax clearance certificate and re- 
demption documents by the end of Sep- 
tember 1971. M. I, Sharma, appearing 
as P. W. 3, said that he was the husband 
of the sister of the first respondent, He 
stated that he and Mr. Puri had accom- 
panied the respondents when they went 
to visit the appellant and her husband 
on September 10, 1971. According to him 
the respondents took money with them 


and tendered the same to the appellant 
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but she declined to accept the same on 
the ground that she had forfeited the 
amount of Rs. 30,000 and the contract 
was at an end. In cross-examination he 
Said that when the respondents asked 
the appellant whether she had got the 
property redeemed and obtained the in- 
come-tax clearance certificate her only 
answer was that she had forfeited Rs. 
30,000. The first respondent appeared as 
her own witness as P.W. 7. She said 
that she was a resident of Kanpur. They 
had a chemichrome industry and she was 
a Director of that company. About D, N. 
Puri she said that he was a friend of her 
husband and he had introduced them to 
a broker. According to her she had agreed 
to pay Rs. 5,000 as advance to the ap- 
pellant but as she wanted Rs. 30,000 to 
clear her mortgage debt to the Life In- 
surance Corporation she agreed to pay 
Rs. 30,000 to the appellant. According to 
her the balance amount of the sale con- 
sideration was to be paid after the ap- 
pellant had got the property redeemed 
from the Life Insurance Corporation and 
after she had obtained the income-tax 
clearance certificate. She said that she 
and her. husband were visiting the appel- 
lant daily and asking her to complete 
the sale. On these visits they used to 
carry cash and cheque books and fixed 
deposit receipts. She said that she was 
always ready and willing to perform her 
part of the contract. Regarding the pay- 
ment of Rs. 98,000 her statement was, 
“the defendant asked us to pay Rupees 
98,000. We were willing to pay this 
amount provided possession of one room 
of the suit property was given to us. The 
defendant did not deliver the possession 
of the room to us and put us off by say- 
ing that the sale will be completed after 
original documents of title are returned 
to her by the Life Insurance Corpora- 
tion.” She deposed that in Sept., 1971 
the appellant declined to complete the 
sale and told her that the sum of Rupees 
30,000 had been forfeited. On this she 
caused notices to be served on the ap- 
pellant to complete the sale. She visited 
the appellant even after her refusal to 
complete the sale but without any suc- 
cess. She deposed in  cross-examination 
that she did not know about the terms 
of the agreement of sale. She, however, 
admitted that the balance of Rs. 98,000 
was to be paid within 10 days from the 
date of the agreement of sale. Accord- 
ing to her she approached the appellant 


2 days prior to the expiry of 10 days 
with company of her husband and Mr, 
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Puri and offered the amount of the 
balance consideration. What she says in 
this behalf is, “we said to the defendant 
that she should accept the amount of 
Rs. 98,000 from us and should deliver to 
us vacant possession of one room........ . 
According to the agreement possession 
of one room was to be delivered to us 
by the end of September, 1971. Posses- 
sion of the remaining portion was to be 
given at the time of the execution of the 
sale-deed......... We demanded the va- 
cant possession of one room which was 
in the possession of the defendant on the 
ground floor. I do not know what was 
the term as to delivery of possession in 
the agreement. The defendant asked me 
to pay the amount of Rs. 98,000 to her 
but she was not willing to deliver pos- 
session of one room. We then did not pay 
the amount to the defendant. I, there- 
after fell ill and my husband used to go 
to the defendant......... The defendant 
was willing to give possession of a store, 
This was not acceptable to us since we 
wanted her to deliver possession of one 
room.” The second respondent appeared 
as P.W. 8 He admitted signing the 
agreement dated August 26, 1971. About 
the payment of Rs. 98,000 he said, “the 
defendant demanded that we should pay 
Rs. 98,000 more. We were willing to pay 
this amount provided the property is 
redeemed, the document of sale is ready 
for execution and the income-tax clear- 
ance certificate has been obtained, 
We went to the defendant on 30th 
August, 1971. I, my wife and Mr. Puri 
went to the defendant. I asked the de- 
fendant to accept the amount of Rupees 
98,000. She was not willing to accept the 
same. She told us that she will first get 
the property redeemed and obtain the 
clearance certificate from the income- 
tax authorities and then she will write 
Again I visited the defendant 
on 3rd September, 1971. My wife, Mr. 
Sharma and Mr. Puri accompanied me... 
On 3rd September, 1971 also I 
offered the defendant to take Rs. 98,000 
We again went to the defendant 
on 10th September, 1971 two times, once 
in the morning, once in the evening...... 
The defendant has not told us till today 
whether she has got the property re- 
deemed and whether she has obtained 
the income-tax clearance certificate”. In 
cross-examination this witness stated, 
“since the defendant had not obtained 
the income-tax clearance certificate we 
were not willing to pay the amount of 


Rs. 98,000 to her. According to the agree- 
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ment it is true that Rs. 98,000 were to be 
paid within 10 days to the defendant 
whether the property is redeemed or the 
; {ncome-tax clearance certificate is ob- 
tained or not within that time. We, how- 
ever, were not willing to pay the amount 
of Rs. 98,000 unless the property is re- 
deemed and unless a certificate of in- 
come-tax clearance is 
In the agreement of sale the defendant 
had promised to deliver possession and, 
therefore, we asked for vacant posses- 
sion. According to the agreement of sale, 
possession was to be delivered to us on 
3Uth September, 1971. We served a no- 
tice on the defendant dated 10th Sep- 
tember, 1971 and also on other subse- 
quent visits we have been demanding 
possession from the defendant...... I did 
not offer to pay Rs. 98,000 without the 
redemption of the property and the 
clearance certificate......... I did not tell 
the defendant that we will pay her the 
money without redemption and without 
the certificate.” 

12. The appellant also examined seve- 
ral witnesses. One of them was her hus- 
band, R. S. Bhardwaj, who appeared as 
D. W. 3. He deposed that at the time 
when the agreement, Exhibit P. W. 8/28, 
was executed his wife, appellant, was 
a partner in motor parts business along 
with her cousins, which was being carri- 
ed on at Ambala. The husband of the 
appellant’s sister was doing business of 
motor parts at Poona along with some 
other persons. As that partnership was 
to be dissolved, Mr. Kailash Dutt, the 
sister’s husband, was agreeable to take 
the appellant as partner in that business 
provided she invested Rs. 1 lakh in the 
business within a week. It was for this 
reason that he and the appellant agreed 
to sell the house in suit. They had ear- 
fier decided to wind up their business 
in Ambala which in fact they did on Au- 
gust 30, 1971. The house was agreed to 
be sold for Rs. 1,78,000 and Rs. 30,000 
was received at the time of the execution 
of the agreement of sale. Though the 
appellant had asked the respondents to 
pay another sum of Rs. 98,000 within 
a week they had agreed to pay the same 
only within 10 days and that balance of 
the sale price was to be paid at the time 
of the registration of the sale-deed. Ac- 
cording to the witness the payment of 
Rs. 98,000 was to be made within 10 days 
and was the essence of the contract and 
‘that is why the word “only” was intro- 
duced. The sum of Rs. 98,000 was not 
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paid within. 19 days as.stipulated and so, 
Rs. 30,000 was forfeited and the agree- 
ment became inoperative. The house was 
mortgaged to LLC. and was to be re- 
deemed by September 30, 1971. In order 
to redeem the property he wrote a letter 
dated August 28, 1971, Exhibit D. W. 3/1. 
A reply was received from the LLC. 
stating what amount was remaining due 
from the loan. This is letter dated Sep- 
tember 8, 1971, Exhibit D. W. 1/2. He 
denied that the respondents ever offered 
to pay Rs. 98,000, as alleged or ever ex- 
pressed their readiness and willingness 
to pay the said amount within 10 days 
of the agreement. With regard to posses- 
sion he deposed that Mr. Nigam was- 
occupying the first floor and as posses- 
sion had to be handed over by Sept. 30, 
1971 Mr. Nigam vacated the said portion 
by Sept. 20, 1971. That portion remained 
vacant for three to four months there- 
after. He deposed that he along with his 
wife was living on the ground floor in 
the front portion while the back portion 
on the ground floor was occupied by one 
Mr. K. K. Ramanathan. So far as the 
portion on the ground floor was concern- 
ed possession of the same was to be 
given by October 31, 1971. He denied 
that Rs. 30,000 was paid at the time of 
the execution of the agreement to enable 
the appellant to pay off the loan to the 
LIC. and redeem the property. He also 
denied that there was any condition that 
Rs. 98,000 was to be paid only after ob- 
taining of the income-tax clearance cer- 
tificate and redemption documents from 
the L.LC. He said that though the L.LC. 
wrote to him vide Exhibit D. W. 1/2 on 
September 8, 1971, he did not consider 
it necessary to inform the respondents 
about it as by that time they had al- 
ready committed breach of the contract. 
He denied that the respondents ever met 
him as alleged on Sept. 3, 1971 or earlier. 
According to him the respondents only 
came on Sept. 9 or Sept. 10, 1871, by 
which time the period of 10 days to pay 
Rs. 98,000 had already expired. He main- 
tained that income-tax clearance certifi- 
cate and redemption documents were to 
be obtained by Sept. 30, 1971. Regarding 
partnership of Kailash Dutt in Poona al- 
though he had earlier stated that it was 
dissolved on Sept. 30, 1971, he later clari- 
fied that it was dissolved on August 31, 
1971. Banarsi Dass, broker, appeared as 
D.W. 4. He deposed that Rs. 30,000 was 
paid by way of earnest money. Rs. 98,000 


was to be paid within 10 days and the 
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balance of the sale consideration at the 
time of the registration of the sale-deed. 
According to him there was no special 
reason why Rs. 98,000: had to be paid 
within 10 days. He maintained that there 
was no time limit to redeem the property 
from L.I.C. excepting that it had to be 
redeemed prior to the registration of 
the sale-deed. He claimed to be drafts- 
man of the agreement, Exhibit P.W. 
8/28. In cross-examination he admitted 
‘that payment of Rs. 30,000 at the time 
of the execution was necessary because 
Rs. 25,000 had to be paid to L.I.C. Ac- 
cording to him the respondent never 
met him after execution of Exhibit P. W. 
8/28 prior to Sept. 8 or Sept. 10, 1971. 
According to him the word “only” had 
been written to qualify the amount, in 
the first part of that clause and the word 
“only” was written in the second part 
of the clause “so” that there may not 
be misunderstanding that Rs. 98,000 had 
to be paid within 10 days. According to 
him the second respondent had rung him 
up from Kanpur and asked him whether 
there would be any objection to pay- 
ment of Rs. 98,000 one or two days later 
as he was busy and held up in Kanpur. 
He assured the second respondent that 
the appellant would not be too particu- 
lar about that. He further admitted that 
he gave this assurance without talking 
to the appellant. On September 8 or Sep- 
tember 10, 1971 the respondents came 
and said that they were willing to pay 
Rs. 98,000 and the appellant was also 
willing to accept it but the difficulty was 
that the respondents were willing to give 
the money if they were given possession 
of at least one room on the ground floor 
whereas the appellant was willing to 
give possession of one store only and not 
a room. The appellant appeared in the 
witness box as D.W. 5. She reiterated 
what her husband had deposed as to the 
purpose of selling the house and having 
a clause inserted regarding payment of 
Rs. 98,000. She admitted that Rs. 25,000 
had to be paid to the L.I.C. to clear the 
loan. She asserted that the respondents 
never came to tender Rs. 98,000 within 
10 days of the agreement. They never 
came till on or about Sept. 9 or Sept. 10, 
1971. With regard to the controversy 
about giving possession of one room she 
said that even on Sept. 9 or Sept. 10, 
1971 the respondents insisted on posses- 
sion of a room while she was willing to 
give possession only of a store as accom- 


modation with her was insufficient. Pos- 
session of the first floor was toe be given 
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by Sept. 30, 1971 and of the rest by Oc- 
tober 31, 1971. She supported what her 
husband had said about her business in- 
terest and the intention to invest the 
money in the Poona business. 


13. The second respondent, Niranjan 
Nath, appeared as P. W. 8, once again in 
rebuttal. At this time he admitted that 
his wife had asked the appellant to give 
possession of at least one room but did 
not remember on what date this conver- 
sation took place. He also admitted that 
the appellant was willing to offer some 
ple underneath the stairs for keeping 
the luggage which was not acceptable. 
He further deposed that the appellant 
was not willing to give one room as he 
was unwilling to accept the place under 
the stair-case. 

14. The principles on which specific 
performance of a contract of sale of im- 
moveable property should be granted or 
should not be granted are well-settled. 
Section 16 of the Specific Relief Act, 1963 
reads as under:— 


“16. Personal bars to relief. Specific 
performance of a contract cannot be en- 
forced in favour of a person:— 

(a) Who would not be entitled to re- 
cover compensation for its breach; or 

(b) Who has become incapable of per- 
forming or violates any essential term 
of, the contract that on his part remains 
to be performed, or acts in fraud of the 
contract, or wilfully acts at variance, 
with, or in subversion of, the relation 
mtended to be established by the con- 
tract; or 

{c) Who fails to aver and prove that 
he has performed or has always been 
ready and willing to perform the essen- 
tial terms of the contract which are to 
be performed by him, other than terms 
the performance of which has been pre- 
vented or waived by the defendant. 


Explanation—- For the purposes of 
clause (c),— 

(i) where a contract involves the pay- 
ment of money, it is not essential for 
the plaintiff to actually tender to the de- 
fendant or to deposit in court any money 
except when so directed by the court; 

Gi) the plaintiff must aver performance 
of, or readiness and willingness to per- 
form, the contract according to its true 
construction.” 

What we have to see is whether any of 
the parties have committed a breach of 
agreement, Exhibit P. W. 3/28, and what 
is ‘its true construction. According to the 
learned single Judge though payment of 
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Rs. 98,000 was stipulated to be made 
within 10 days there was no specific 
agreement that the said amount had to 
be paid within only 10 days and non- 
payment of the amount within 10 days 
did not frustrate the contract. Accord- 
ing to him the word “only” appearing in 
clause of the agreement was meant to 
stress and qualify the amount of Rupees 
98,000 and could not be read to mean as 
if payment within 10 days was the 
essence of the contract. Reliance has 
been placed by the learned single Judge 
en Gomathinayagam Pillai v. Palani- 
swami Nadar, AIR 1967 SC 868 to come 
to this conclusion. 


15. Before us the respondents’ coun- 
sel also cited Nanik Lal Karmarkar v. 
Shankar Lal Shah, AIR 1962 Cal 103 and 
Arun Prokash Boral v. Tulsi Charan 
Bose, AIR 1949 Cal 510 in further sup- 
port of the above proposition. 

16. The rules enunciated in the above 
decisions are undoubtedly the law of the 
land. A careful reading of the decisions 
would, however, show that whether pay- 
ment within a stipulated time is of the 
essence of the contract or not is to be 
gleaned from the phraseology of the 
terms of the contract. The intention 
about time being essence of the contract 
may be evidenced either by express sti- 
pulations or by circumstances which are 
sufficiently strong to displace ordinary 
presumption that in contracts for sale of 
land stipulation as to time is not of the 
essence. Indeed, in Gomathinayagam 
Fillai’s case (AIR 1967 SC 868) (supra) 
the Supreme Court has relied upon this 
dicta laid down by the Privy Council in 
Jamshed Kodaram Irani v. Burjorji 
Dhunjibhai, AIR 1915 PC 83. ' 


17. In the Calcutta decision relied 
upon, the Bench following another dicta 
of the Privy Council in Edridge v. Rus- 
tomji Danjibhoy, AIR 1933 PC 233, had 
observed that the party aspiring spe- 
cifically to enforce the contract must 
perform the condition precedent on his 
part before he becomes entitled to the 
relief. This observation was made in the 
context of whether tender of considera- 
tion money would be the essence of the 
contract if there were reciprocal pro- 
mises to be performed on a true con- 
struction of the contract. 


18. In the other Calcutta decision re- 
lied upon, it was the vendor who was 
in default and it was held that being in 
default he could not claim to repudiate 
the contract by pleading that time was 


$ 
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of the essence of the contract. It was 
further observed that the real intention 
has to be gleaned from all the circum- 
stances taken together. 

19. Therefore, the law, as we under- 
stand it, is that though generally in 
suits for agreements of sale of immove- 
able property time will not be of th 
essence of the contract, it would, how- 
ever, be held to be so even with regard 
to payment of consideration if from a 
reading of the agreement and the appre- 
ciation of the surrounding circumstances 
it appears that reciprocal promises had 
to be performed, in order that the trans- 
action contemplated by the agreement 
is completed. Accordingly, the first thing 
that comes up for consideration is to con- 
strue clause 1 of the agreement, Exhibit 
P. W. 8/28. 

20. We have already read Clause 1 
earlier. The word “only”? occurs twice 
and in two different contexts. The first 
time that the word “only” occurs is to 
specify the amount of Rs. 98.000 in' 
words. At this stage there can be no 
doubt that the word “only” has been 
used, as observed by the learned single 
Judge, to qualify the amount. The 
amount having been qualified, thare was 
no sense in using the same word again 
a second time. On the second occasion 
the word “only” is used to qualify the 
period of 10 days. To say that the werd 
“only” though used a second time in this 
clause still only qualifies the amount of 
Rs. 98,000 would not be a correct read- 
Ing of Clause 1 of the agreemen:. Why 
this word was so used is explained by 
the appellant and her witnesses in thir 
testimonies which we have extracted at 
some length earlier. The respondents or 
their witnesses do not give any explana- 
tion as to why the word “only” was used 
again in the context of the time within 
which Rs. 98,000 was to be paid. It seems 
to us that the contention of the appe2l- 
lant is correct. The purpose why she 
wanted Rs. 98,000 has been disclosed by 
her. She had to invest Rs. 1 lakh in the 
business at Poona and indeed wanted 
the money within one week. She was 
selling her house only for this purpose. 
It is clearly in evidence that the app2l- 
lant and her husband wanted Rs. 98,C00 
to be paid within a week but at the re- 
quest of the respondents the period of 
10 days was stipulated in the agreement 
of sale. We are, therefore, in respectiul! 
disagreement with the learned single! 
Judge that the word ‘“only” has been 
used in the context of specifying the 
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amount and not in the context of speci- 
fying the time for performance of an 
obligation. 


21. In our view non-payment of 
Rs. 98,000 by the respondents on or be- 
fore Sept. 6, 1971 entitled the appellant 
to treat as a breach committed by the 
‘respondents. The surrounding circum- 
stances which have come out in the evi- 
dence further fortify us in coming to 
this conclusion. Possession of the first 
floor was to be given by Sept. 30, 1971. 
The first floor had been got vacated well 
before that date. Possession of the front 
portion of the ground floor was to be 
given at the time of the registration of 
the sale-deed. The respondents agree 
that such were the stipulations. Despite 
this the respondents started insisting 
upon the appellant giving possession of 
one room on the ground floor as a con- 
dition precedent to their paying Rupees 
98,000. The appellant who was apparent- 
ly quite serious about selling her pro- 
perty had agreed to give a store instead 
by way of accommodating the respon- 
dents. They, however, continued to in- 
sist on possession of one room which was 
rightly declined by the appellant. Such 
a condition precedent in violation of the 
terms of the contract could not be put 
forward by the respondents. It seems 
the implementation of the contract of 
sale ran into heavy weather right from 
the beginning. The insistence of the re- 
spondents, as deposed to by them, that 
the appellant and her husband should 
first obtain income-tax clearance certifi- 
cate and redemption of property before 
they paid Rs. 98,000 was also unjustified. 
Perhaps, as prudent persons the respon- 
dents did not want to further invest 
Rs. 98,000, having paid Rs. 30,000 earlier, 
till they were sure that the property 
had been redeemed and the income-tax 
clearance certificate had been given. 
May be it was a sensible approach to 
investing money but it was certainly not 
justified in terms of the agreement be- 
tween the parties. The redemption of 
the property had to be effected by Sep- 
tember 30, 1971. The income-tax clear- 
ance certificate was only required for 
the purposes of registration of the sale- 

. deed. Despite the terms being such in- 
sisting that these two documents be ob- 
tained prior to giving of Rs. 98,000 can 
only be regarded as trying to vary the 
terms of the agreement. In these circum- 
stances, when the appellant caused the 
letter dated Sept. 13, 1971 issted to the 


vendee, it cannot be said that her hav-- 
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ing treated the contract as having been 
breached, the stand was unjustified. If 
the vendee, namely, the respondents, 
wanted to keep the contract alive even 
after September 13, 1971 they could 
have offered Rs. 98,000 unconditionally 
but as admitted by the respondents in 
their testimony in court they still put 
the condition of the appellant giving 
possession of one room on the ground 
floor and obtaining income-tax clearance 
certificate and redemption documents 
from the L.LC. as conditions precedent 
to the payment of Rs. 98,000. Such ac- 
tion can only be regarded as breach of 
the contract by the respondents. There- 
fore, we find force in the contention on 
behalf of the appellant that readiness 
and willingness is distinct from the 
essence of the contract. The respondents 
were never willing and ready to perform 
their part of the contract as entered 
into. They were ready and willing to go 
through with the sale transaction by 
varying the conditions to suit their con- 
venience. Equity, therefore, is certainly 
not in their favour. Indeed, as a reading 
of S. 16 of the Specific Relief Act would 
show vendee could not act at variance 
with the contract. That the appellant 
had not moved by the middle of Sep- 
tember to get the income-tax clearance 
certificate or to get the property re- 
deemed cannot be held against her. She 
was required to have these only by Sep- 
tember 30, 1971 in the case of redemp- 
tion and by Oct. 31, 1979 in the case of 
income-tax clearance certificate, 


22. Normally, a vendor will not be 
allowed to resile from the contract of 
sale by merely pleading time as the 
essence of the contract. If, however, cir- 
cumstances so warrant the vendor will 
be entitled to be free from the obliga- 
tions under the agreement of sale pro- 
vided there is no mala fide act on the 
part of the vendor. In the present case 
we find none. It is not anybody’s case 
that within three or four weeks that dis- 
pute arose between the parties the price 
of the property had gone up so much 
that the vendor had second thoughts. 
The transaction seems to have failed 
primarily on account of non-payment of 
Rs. 98,000 by Sept. 6, 1971. Why the ap- 
pellant treated it as a breach is under- 
standable and cannot be said to be un- 
justifiable. 


23. In these circumstances we ar 
unable to grant to the respondents a de- 
eree for specific performance, . we, ac- 
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cordingly, accept the appeal and dismiss 
the suit for specific performance. 


24. Next comes the question of Rs. 
30,000. The appellant herself admitted 
that out of Rs. 30,000 Rs. 25,000 had been 
taken for the purpose of redemption of 
the property by payment to the L.LC. 
Thus, the earnest money was really 
only Rs. 5,000. This is clear not only 
from the appellant’s own testimony but 
also from the broker’s. The appellant, 
therefore, in our opinion, is not entitled 
to forfeit Rs. 30,000. She could at best 
forfeit only Rs. 5,000. We would have 
been persuaded to allow her to do so but 
for the fact that it is in evidence that 
since, 1971 the values of the properties 
have gone up considerably. She has 
actually suffered no loss nor has any 
proof of loss been placed on record. Al- 
though earnest money is not meant to 
compensate loss and is not in lieu of 
damages, nonetheless on equitable prin- 
ciples if a party has not suffered loss 
hut gained on account of frustration of 
the contract, in our opinion, the earnest 
money should not be allowed to be for- 
feited. 


25. Accordingly, while accepting the 
appeal we grant to the plaintiffs/respon- 
dents a decree of Rs. 30,000 in their 
favour and against the appellant. The 
parties will bear their respective costs 
throughout. 

. Order accordingly, 


# 
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First Appeal No. 82 of 1973, D/- 14-9- 
1979.* 

Land Acquisition Act (1894), S. 18 — 
Reference for enhancement of compensa- 
tion for “the entire land acquired” — 
Amendment sought for correction of 
Khasra number and its measurement — 
Nature of claim not affected thereby — 
Such amendment cannot be refused. 
(Civil P. C. (1908), O. 6, R. 17). 


If there is a mistake in the particulars 
of the land furnished by the claimant, 
as in the present case, then they can be 
allowed to be corrected in the interest 


*Against judgment and decree of J. D. 
Jain, Addl. Dist. J., Delhi, D/- 6-6- 
1972. : 
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of justice. The claimant’s claim ior en- 
hancement cannot be denied because he 
has given wrong particulars or made a 
clerical slip or error. If amendment is 
refused on the technical ground that the 
scope of reference will be enlarged 
thereby, the ends of justice will be de- 
feated. (Para 12) 

Thus where the owners had raised ob- 
jection to the amount of compensation 
by the Collector for ‘their entire acquir- 
ed land’ their request for amendment of 
reference petition to correct Khasra 
number and also to correct its measure- 
ments could not have been refused on 
ground that such an amendment would 
result in enlargement of scope of refer- 
ence. Moreover, under S. 19, it was the 
duty of the Collector to give full parti- 
culars of the ‘extent of the land’ for the 
‘information of the court’ and refusal to 
exercise the power of amendment in 
such a case as this would be to misuse 
that power. ILR (1978) 1 Delhi 513, Rel. 
on. (Paras 11, 14) 
Cases Referred: Chronological Paras 
(1979) R. F. A. No. 176 of 1970, D/- 3-9- 

1979 (Delhi), Munshi v. Union of India 


15 
ILR (1978) 1 Delhi 513 14 
(1970) 72 Pun LR (Delhi) 22 li 


Jai Ram Singh, for Appellants: Rajeev 
Nayyar, for Respondent. 


ORDER:— Pursuant to the preliminary 
notification dated Oct. 24, 1961 issued 
under S. 4 of the Land Acquisition Act, 
1894 (the Act) the Government acquired 
the land bearing the following khasra 
numbers in village Pitampura: 


(1) Khasra No. 314/1 (43 bighas 12 bis- 

was) 

(2) Khasra No. 105 (10 bighas 14 bis- 

was) 

(26 bighas 4 bis- 

was) 

In due course the Land Acquisition Col- 

lector made the award. But as there was 

a dispute between the interested persons 

regarding the payment of compensation 

of the above land the Collector referred 

the dispute to the land acquisition Judge 
under Ss. 30 and 31 of the Act. 

2. The appellants Bhagwan Dass and 
Kirpa Ram (Kirpa Ram s/o Molar) were 
declared as the bhumidhars of the land 
acquired by the Government by the 
Additional District Judge by order dated 
Nov. 6, 1970 made on the reference un- 
der Ss. 30 and 31 of the Act. There were 
other claimants . also. Kirpa Ram and 
of Thakur Singh 


(3) Khasra No. 255 
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claimed to be the owners. They claim- 
ed compensation on the ground of own- 
ership. Then there were Ranbir Singh 
and Randhir Singh sons of Chandgi Raw. 
They laid claim to compensation on the 
basis of possession. After an enquiry 
into the respective claims of all the in- 
terested persons the land acquisition 
Judge came to the conclusion that Bhag- 
wan Dass and Kirpa Ram were the 
bhumidars. He found in their favour and 
ordered that compensation be paid to 
them in respect of the three khasra 


numbers, namely, fields Nos. 105, 314/1 
and 255. 
3. To recall the events. After the 


Collector had made the award Bhagwan 
Das and Kirpa Ram made a reference 
petition on April 14, 1967 under Sec. 13 
of the Act. In this they claimed enhance- 
ment of compensation. They claimed 
compensation at the rate of Rs. 10,000 
per bigha for the whole of their land ac- 
quired under the award. The Collectoz 
had awarded them compensation at the 
rate of Rs. 1,200 for block A and Rs, 808 
for block B per bigha. 

4. In the schedule to this reference 
petition, the present appellants, Bhag- 
wan Dass and Kirpa Ram mentioned the 
khasra numbers for which they claimed 
enhancement as follows: 
(1) Khasra No. 105 (10 bighas 14 bis- 

wasi 
(43 bighas 12 bis- 
was} 

(i bigha 12 bis- 

was) 

5. The Collector sent the reference 
petition to the court along with his. sta- 
tutory statement under S. 19 of the Act 
In this statement the Collector did not 
dispute the acquisition of Khasra Nos 
105 and 314/1 nor their measurement as 
shown by the appellants. But regarding 
kKhasra No. 1015 he said that that khasra 
number had not been acquired under the 
award. 


6. On Jan. 13, 1971 Bhagwan Dass 
and Kirpa Ram made an application un- 
der O. 6, Rule `17 and S. 151 of the Code 
of Civil Procedure. They said that khasra 
No. 1015 had been wrongly included and 
in its place khasra No. 255 measuring 
26 bighas 4 biswas may be allowed to be 
added. The application was opposed bv 
the Union of India. The learned Addi- 
tional District Judge by order dated 
April 29, 1971 dismissed the application. 
He took the view that to allow the am- 
endment will mean enlarging the scope 


(2) Khasra No. 314/1 
(3) Khasra No. 1015 
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of the reference petition which was not 
permissible in law. 

7. Thereafter the reference for en- 
hancement was decided by the Judge. 
He increased the compensation in res- 
pect of khasra Nos. 105 and 314/1. But 
in respect of khasra No. 255 he made no 
enhancement on the ground that it had 
not been included in the reference peti- 
tion and the application for its amend- 
ment had been dismissed. 


8. The appellants, Bhagwan Dass and 
Kirpa Ram, have brought this appeal 
from the order dated June 6, 1972, claim- 
ing further enhancement, They claim 
Rs. 5,000 per bigha. 

9. The first question raised in the ap- 
peal is about the validity of the order 
dated April 29, 1971 refusing leave to 
amend the reference petition. The short 
point is: Ought the appellants be allow- 
ed to substitute khasra No. 255° measur- 
ing 26 bighas 4 biswas in place of khasra 
No. 1015 measuring 1 bigha 12 biswas? 
Counsel for the Union of India contends 
that this amendment cannot be allowed 
because it will mean enlarging of the 
scope of the reference. I do not agree. 
This is not a case of enlargement of the 
Scope of reference. It is a case of correc- 
tion of a mistake. 

10. It is not disputed that khasra No. 
255 has been acquired, nor the fact that 
it measures 26 bighas 4 biswas. Instead 


of Khasra No. 255 the appellants had 
wrongly written khasra No. 1015 and 
given a wrong measurement. But what 


has to be remembered is that in their 
reference petition dated April 14, 1967, 
they had said in the prayer clause that 
they claimed compensation at the rate 
of Rs. 10,000 per bigha “for the whole 
of this land acquired under the above- 
said award.” Now a claimant before the 


Collector is required to make a written 
application under S. 18 of the Act. In 
that petition he has to set out the ground 
on which he takes objection to the award. 
He may object to the (i) measurement 
of the land, (ii) the amount of compen- 
sation, (iii) the persons to whom it is 
payable, (iv) the apportionment of the 
compensation among the persons in- 
terested. All that he has to specify is 
that he takes the objection to the award 
on one or more of these four grounds 
enumerated in the Act. He is not requir- 
ed to specify in the reference petition 
the particulars of the land acquired. 
That is a matter fully within the know- 
ledge of the Collector. He knows what 
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land he has acquired of the claimants. 
Under S, 8 of the Act he measures the 
land and makes a plan of the acquired 
land. Under S. 19 he submits a state- 
ment for the “information of the court.” 
In this statement he is required to state 
among other things “the extent of the 
land with particulars.” It is the duty of 
the Collector, therefore, to state full and 
true particulars of the land acquired. 
It is not the duty of the claimant. All 
that the claimant has to say is that he 
does not a¢cept the award and that he 
takes objection to the amount of com- 
pensation offered to him and that the 
matter be referred for the determina- 
tion of the court. This is all that he has 
to say. No more is expected of the ex- 
propriated owner, 
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11. In the present case there- has been 
a denial of justice. The Collector did 
not do his duty. In their written appli- 
cation the owners had raised objection 
to the amount of compensation offered 
by the Collector for their entire acquir- 
ed land. It was therefore the duty of the 
Collector to give full particulars of the 
“extent of the land” for the “informa- 
tion of the court” under S. 19 of the Act. 
And it is this mistake of the Collector 
that deprived the owners of their due 
compensation (See: Union of India v. 
Sheruddin, (1970) 72 Pun LR (D) 22) 
(Delhi Section). 


12. If there is a mistake in the parti- 
culars of the land furnished by the 
claimant, as in the present case, then 
that can be allowed to be corrected in 
the interest of justice. The claimant’s 
claim for enhancement cannot be denied 
because he has given wrong particulars 
or made a clerical slip or error. If am- 
endment is refused on the technical 
ground that the scope of reference will 
be enlarged thereby, as was done here, 
the ends of justice will be defeated. For 
an accidental slip or omission a man will 
lose the land as well as the compensa- 
tion therefor. 

13. What has to be seen is the ground 
of .objection. That determines the scope 
of the reference. In the present case the 
ground of objection to the award was. 
the amount of compensation. In. other 
words, the reference was for : enhance- 
ment of compensation for “the whole” 
of the appellants’ “land acquired- under 
the award”. The appellants did not re- 
strict their claim to. any particular 
khasra number. The scope of the, refer- 
ence will be enlarged if, for example, in 
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addition to the enliancement of comper- 
sation the appellants were to be. allowed 
to object to the award as to measure- 
ment, or as to the persons entitled to 
compensation or apportionment. But that 
is not the case here. The appellants took 
only one objection to the award. This 
was to the amount of compensation 


awarded to them. By amendment they 
were not changing the nature of their 
objection to the award. The objection 


remained the same. Only wrong particu- 
lars of the land were sought to be cor- 
rected by giving the right particulars. 
This was all. 


14. That the power of amendment 
can be exercised in a proceeding of Sec- 
tion 18 of the Act in cases of clerical 
errors if the nature of the claim is un- 
altered is now recognised in a _ Divis.on 
Bench decision of this court. (See: R. P. 
Conduit Manufacturing Co. v. Union of 
India, ILR (1978) 1 Delhi 513), Judges are 
strong advocates of amendment. Be- 
cause they want to do complete justice. 
Take this very case. The Collector did 
not discharge his statutory duty under 
S. 19. He did not give full “extent of the 
land” of the appellants acquired by him 
under the award. In the result the Judge 
made no enhancement for Khasra No. 
255. Refusal to exercise the power of 
amendment in a case such as this is toj 
misuse that power. 


15. For these reasons I set aside the 
order ‘of the Additional District Judge 
dated April 29, 1971. I allow the appli- 
cation for amendment. The appellants 
are allowed to correct their khasra num- 
ber 1015 by substituting in its place 
khasra No. 255 (26 bighas 4 biswas). 

16. Now I come to the appeal. For 
reasons recorded in Munshi v. Union of 
India, R. F. A. No. 176 of 1970, decided 
on Sept. 3, 1979 the appellants are allow- 
ed enhancement in the manner follow- 
ings 


(1). For their land placed in block ‘A’ 
by the Land Acquisition Collector— Rs. 
1,500 per pigha. 

(2) For their land placed in block ‘B’ 
by the Collector Rs, 2,250 per bigha. 

(3) The appellant No. 1 Bhagwan Dass 
will be entitled to the enhanced compen- 
sation with respect to khasra No. 255 
(26 bighas 4 biswas} which has been 
placed by the Collector in block ‘A’. As 
we have seen, the Additional District 
Judge refused to enhance the compen- 
sation in respect of this khasra number 
on the ground that it was not mentioned 
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in the reference petition. Now I have 
allowed the amendment of the reference 
petition under S. 18 of the Act. Asa 
result of the amendment the appellant 
No. 1 is entitled to the enhancement o- 
compensation for his land in khasra No. 
255 (26 bighas 4 biswas). He was award- 
ed by the Collector Rs. 1,200 per bigha 
I raise the compensation to Rs. 4,500 per 
bigha for reasons given in Munshi’s case. 
Allow him enhancement of Rs. 3,300 per 
bigha on khasra No. 255 (26 bighas 4 bis- 
was). 

17. The appellants will also be en- 
titled to 15% solatium and 6% per 
annum interest on the enhanced com- 
pensation from the date of dispossessior: 
till the date of payment and propor- 
tionate costs. 

Ordered accordingly- 
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Vv. S. DESHPANDE, C. J. AND 
HARISH CHANDRA, J. 


5. M. A. Industries Ltd. and another. 
Petitioners v. Union of India and another. 
Respondents. ` 

Civil Writ No. 960 of 1979, D/- 30-1- 
1980. 


(A) Trade and Merchandise Marks 
Act (1958), Section 49 (3) — Trade and 
Merchandise Marks Rules (1959), R. 86 
— Application for registration as re- 
gistered user of trade mark — Neces- 
sity of indicating grounds in show-cause 
notice for refusal of application and of 
communicating reasons for decision. 


Section 49 (8) lays down the guide- 
lines for the exercise of discretion by 
the Central Government. These guide- 
lines are only headings which would be 
relevant in dealing with the application 
for registration as the registered user o? 
a trade mark. But none of these head- 
ings by itself spells out any particular 
facts which may amount to the deserip- 
tion of the heading. What the facts are 


would have to be seen by considering, 


the particular case. The very fact thaz 
the decision is left to the discretion o? 
the Government itself means that the 
facts to which Section 49 (3) applies are 
not themselves stated therein. Other- 
wise the power under Section 49 (3) 
would be merely to decide on the exis- 
tence or non-existence of the facts stated 
therein. But since no facts are stated 
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in Section 49 (3), .the discretion to be 
exercised thereunder is to bear on the 
particular facts of a case in which the 
decision is to be made. (Para 6) 
The administrative authorities exercis- 
ing powers under statutory provisions 
should realise that whether they are 
issuing a show cause notice why a cer- 
tain action should not be taken or are 
communicating the reasons for decisions, 
it is not sufficient merely to recite the 
language of the statutory provisions but 
it is also necessary that the actual facts 
on which action is proposed to be taken 
or on which the decision is based should 
also be indicated. It is this tendency of 
informing the applicants only of the con- 
clusion and not the reasons for the cm- 
clusion which creates dissatisfaction. 
(Paras 1, 10) 
Where the Government proposed to 
refuse the application for registration on 
the grounds of “interest of the general 
public and the development of indigen- 
ous industry in India”, the applicant 
could not have a true idea as to what 
facts or circumstances or reasons arising 
out of their application could be describ- 
ed as coming under these phrases. These 
general phrases could not indicate the 
facts which had to be explained or re- 
butted by the applicants or what addi- 
tional facts had to be pleaded by them 
to surmount the objections raised by 
the Government. They cannot be ex- 
pected to imagine all the possible circum- 
stances and facts which should make the 
registration of their user contrary to 
public interest. Irreparable loss would 
be caused to them by not giving an op- 
portunity to controvert specific facts. 
(Paras 8, 9) 
(B) Constitution of India, Art. 226 — 
Certiorari — Order under Section 49 (3), 
Trade and Merchandise Marks Act (1958) 
refusing to record petitioner as register- 
ed user of trade mark — Reasons for the 
order known to petitioner only sub- 
sequent to the order — Held, order can- 
not be quashed merely because reasons 
were not communicated along with the 
order. AIR 1969 SC 329 Rel. on. (Trade 
and Merchandise Marks Act (1958), Sec- 
tion 49 (3).) (Para 13) 
(C) Trade and Merchandise Marks 
Act (1958), Section 49 (3) — Application 
for registration as registered user of 
trade mark — Reasons for rejection of 
application whether relevant and ger- 
mane to S, 49 (3). 


1986 


In the present case, after the collabora- 
fion agreement between the Indian com- 
pany and the foreign company ceased to 
be in force, the latter agreed to licence 
the former to use its trade mark and 
both applied for registration of the for- 
mer as registered user of the said trade 
mark. The application was refused on 
the ground that (i) the Indian Company 
had 34% of foreign share holding (ii) it 
was expected to stand on its own legs.after 
enjoying the benefit of collaboration 
agreement for 10 years and (iii) it was not 
entitled to get additional advantage of 
foreign trade mark as against the in- 
digenous producers. 


Held that the reasons for rejection of 
the application were relevant and ger- 
mane to Section 49 (3). The use of for- 
eign trade mark cannot be considered in 
isolation. Its effect on public interest 
and the development of indigenous in- 
dustry in India had to be considered in 
view of the expressed requirement of 
Section 49 (3). The reasons were con- 
cerned with this effect. (Para 14) 
Cases Referred: Chronological Paras 


1979 Lab IC 1294:ILR (1979) 2 Delhi 1 
(FB) 17 
AIR 1978 SC 597: (1978) 1 SCC 248 18 
(1978) AFOO No. 259 of 1974, D/- 5-12- 
1978 (Cal), Registrar of Trade Marks 
v. J. B. Williams Co. Inc. 14 


AIR 1969 SC 329: (1969) 1 SCR 808 

11, 13 
AIR 1965 SC 1222 11 
AIR 1961 SC 1669 11 


A. R. Lall with Miss M. Lahiri, P. N. 
Sewak and D. L. Frey, for Petitioners. 
S. L. Watel, Sr. Advocate with Arun 
Kumar, for Respondents. 

v, S. DESHPANDE, C. J.:— It is 
high time that the administrative autho- 
rities exercising powers under statutory 
provisions should realise that whether 
they are issuing a show cause notice why 
a certain action should not be taken or 
are communicating the reasons for de- 
cisions, it is not sufficient merely to re- 
cite the language of the statutory provi- 
sions but it is also necessary that the 
actual facts on which action is proposed 
to be taken or on which the decision is 
based should also be stated or indicated. 
The truth of this observation is borne 
out by this case in relation to Section 49 
(3) of the Trade and Merchandise Marks 
Act, 1958 (The Act), and Rule 86 of the 
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Trade and Merchandize Marks Rules, 
1959. 


2. The facts out of which the ques- 
tion arose may be briefly stated. The 
Indian company, petitioner No. 1, and 
the foreign company, petitioner No. 2, 
entered into a cellaboration agreement 
which was approved by the Government 
of India from 1961 to 1971 only. The 
proprietary trade mark “HELLA” of peti- 
tioner No. 2 has been registered in India 
and as a result of the collaboration 
agreement the petitioner No. 1 has been 
using it in respect of goods manufac- 
tured by it in pursuance of the collabora- 
tion agreement. After the collaboration 
agreements ceased to be in force, the 
second petitioner agreed to licence the 
first petitioner to use the said trade mark 
“HELLA” in relation to the goods to be 
manufactured by the petitioner in pur- 
suance of the quondam collaboration 
agreement. The two petitioners applied 
to the Registrar of Trade Marks under 
the provisions of Sections 48 and 49 of 
the Act for the recordal of the first peti- 
tioner as the registered user in respect 
of the said trade mark of petitioner 
No. 2 in September/October, 1971. The 
application was in accordance with sub- 
section (1) of Section 49. It was for- 
warded by the Registrar of Trade Marks 
to the Central Government under Sec- 
tion 49 (2). The consideration of the 
powers of the Centra] Government under 
sub-section (3) of Section 49 being mate- 
rial for the decision of this case, Sec- 
tion 49 (8) is reproduced below: 


(3) On receipt of an application under 
sub-section (2), the Central Government, 
having regard to all the circumstances 
of the case and to the interests of the 
general public, and. the development of 
any industry, trade or commerce in 
India, may direct the Registrar— 

(a) to refuse the application; or 

(b) to accept the application either 
absolutely or subject to any conditions, 
restrictions or limitations which the Cen- 
tral Government may think proper to 
impose. 

Provided that no direction for refusing 
the application or for its acceptance con- 
ditionally shall be made unless the ap- 
plicant has been given an opportunity of 
being heard.” 

3. The meaning of the expression 
“opportunity of being heard” used in 
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Section 49 (3) is to be spelt out by read- 
ing it with rule 86 (1) of the Rules which 
is as below: 

(1) Before the Central Government 

decides to direct the Registrar to refuse 
an application for registration as regis- 
tered user or to accept the application 
subject to any conditions, restricitons or 
limitations, it shall give notice thereof 
in writing to the applicants through the 
Registrar. The notice shall state the 
grounds on which the Central Govern- 
ment proposes to issue such direction and 
shall inform the applicant that they are 
entitled to be heard.” 
The notice which was actually given 
under Rule 86 (1) of the Rules on 3rd 
January, 1976, stated that “the Govern- 
ment of India proposes to refuse the 
above application on the grounds that 
having regard to all the circumstances 
of the case, the registration as registered 
user sought by the applicants is not in 
the interest of the general public and the 
development of indigenous industry in 
India”. Since the notice did not state 
the facts which constituted public in- 
terest or the interest of the development 
of indigenous industry in India, but 
merely recited the language of Sec- 
tion 49 (3), the petitioners wrote to the 
Government on 9th January, 1976 that 
no reasons had been given why accep- 
tance of the user applications will be 
detrimental to the interests mentioned 
in the notice and requested that reasons 
for coming to such a conclusion may be 
submitted in relation to such facts and 
reasons. Though the Registrar of Trade 
Marks wrote to the petitioners on 11th 
May, 1976 that the Central Government 
had been requested to furnish the infor- 
mation asked for by the petitioners, the 
information was not supplied but instead 
oral hearing was granted on 31st July, 
1976. As a result of the oral hearing 
the Government asked the petitioners on 
4th August, 1976 to supply the follow- 
ing information :— 


ta) Whether the collaboration agree- 
ment between M/s. J. M. A. Industries 
Private Limited, New Delhi and M/s. 
Westfalische Metall Industries, GmbH 
West Germany (F) had the approval of 
the Government and whether the neces- 
sary approval has been conveyed by Gov- 
ernment or not; 

(b) What was the licensed capacity of 
M/s. J. M. A. Industries for the indivi- 
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dual items, the present prođuction of 
these articles; and 

(c) The approximate extent of the 
market requirements the applicant’s pro- 
duction did cater.” 
The Information was supplied on 13-8- 
1976 and 14-9-1976. By the impugned 
letter of 16th June, 1978 the Regis- 
trar of Trade Marks informed the peti- 
tioners that “the Central Government 
have carefully considered all the mate- 
rials in connection with the abovenoted 
applications and the arguments advanced 
at the hearing and have directed the 
Regtstrar to refuse the said applications 
on the grounds already set out in this 
office letter No. PR (RU-5037 & 5038/382 
dated 3rd January, 1976”, namely, the 
interest of the general public and that 
of the development of indigenous in- 
dustry in India. It would be thus seen 
that neither in the notice to show cause 
why the recordal of the petitioners as 
@ registered user should not be refused, 
nor in the decision that the recordal 
has been refused are any facts stated 
which would constitute the public in- 
terest or the interest of the indigenous 
industry or from which an inference 
could be drawn that the recordal of the 
petitioners as a registered user would 
be detrimental to such interest. 


4. The present writ petition prays that 
the impugned decision be quashed. Mr. 
A. R. Lall, learned counsel for the peti- 
tioners, atttacked the impugned decision 
as follows: 

(1) The petitioners did not have a 
true opportunity to show cause why the 
recordal should be refused because the 
notice to show cause did not state any 
facts which could be rebutted by the 
petitioners. 


(2) That the impugned decision com- 
municated to the petitioners was with- 
out reasons. Neither the petitioners 
know why their application was reject- 
ed, nor can they properly challenge the 
rejection before this court as no grounds 
for the rejection are known. 

(3) The interests of the general pub- 
lic or of the indigenous industry in India 
referred to in Section 49 (3) should be 
construed in the context of the Trade 
and Merchandise Marks Act, 1958, as 
would be seen by reading Rule 85 of the 
Rules framed thereunder, which is as 
below: 
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“85. The Central Government, on re- 
ceipt of an application for registration as 
registered user forwarded to it by the 
Registrar under sub-section (2) of Sec- 
tion 49, shall, if satisfied that the applica- 
tion and the accompanying documents 
comply with the provisions of the Act 
and the Rules, consider whether the ap- 
plication should be allowed having re- 
gard to the matters specified in sub-sec- 
tion (3) of that section, and in doing so 
may take into account all or any of the 
following matters: 

(1) whether the permitted use if al- 
lowed would contravene the policy of 
the Act which is to prevent trafficking 
in trade marks; 


(2) whether the registered proprietor 
has registered the trade mark without 
any bona fide intention to use it in re- 
lation to his goods in the course of trade 
or solely or mainly for the purpose of 
permitting others to use it under agree- 
ment for registered user; and 

(3) whether the registered proprietor 
has acquired title to the trade mark by 
assignment without any bona fide in- 
tention to use it in relation to his goods 
in the course of trade or solely or main- 
ly for the purpose of permitting others 
to use it under agreements for registered 
user, i 

Explanation I:— For considering the 
bona fides of the registration of the trade 
mark under clause (2) regard shall be 
had inter alia to— f 

(a) whether the goods for which the 
trade mark is registered are similar to 
or are different from the goods in which 
the registered proprietor has been trad- 
ing or dealing before the registration of 
the mark; 


(b) whether the registered proprietor 
has ever used the mark in question in re- 
lation to his goods in the course of trade 
before the date of the agreement for 
registered user, and if so, the amount 
and duration of such user; 

(c) whether the terms as to royalty 
and other remuneration payable by the 
proposed registered user are reasonable 
taking into account the expenses which 
the registered proprietor is likely to 
incur in exercising control over the per- 
mitted use. i 

Explanation II:— For considering the 
bona fides of the acquisition of title under 
clause (3) regard shall be had, besides 
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the matters set out in Explanation 1, to 
the following further matter, namely, 
whether the registered proprietor has 
obtained assignment of other registered 
trade marks and if so, whether he has 
dealt with such other marks by way of 
assignment or registered user”. 


Union of India 


In so far as the Central Government 
took into account wider consideraticns it 
exceeded its jurisdiction under Section 
49 (3). 

(4) Petitioner No. 1 itself is indigen- 
ous industry and it could not be against 
public interests and the interests of the 
indigenous industry to grant the applica- 
tion of the petitioners. 


5. In the counter affidavit the reasons 
for the decision which existed on the 
file were disclosed. After the petitioners 
supplied the information asked for by the 
Government after the oral hearing given 
to the petitioners, the following order 
was passed by Mr. A. Mubayi, Deputy 
Secretary to the Government of India, 
who had given hearing to the petitioners 
on the application of the petitioners :— 

“It is seen that collaboration agreement 
between J. M. A. and their German prin- 
cipals was valid upto 1971 and Govern- 
ment’s approval thereafter has not been 
accorded. In regard to the installed 
capacity of the production and the per- 
centage of the indigenous market to which 
this unit caters, the figures are available. 
In the case of horns, the applicant caters to 
25 per cent of the total indigenous mar- 
ket, Similarly, in the case of flasher 
units, it is 25 per cent. In the case of 
lamps which includes head-lights etc., it 
is roughly 10 per cent. 

In the absence of Government’s ap- 
proval to the collaboration agreement, 
there seems to be no reason why the 
trade mark should be allowed to con- 
tinue further. The extent to which the 
party’s production caters to the local 
markets is also fairly substantial, parti- 
cularly in the case of flashers and au- 
tomative horns. It is quite likely that 
the continued use of the trade mark 
would have an adverse effect upon the 
other indigenous industries of these pro- 
ducts. This was also the view of 
G.D.T.D. initially. I, therefore, reject 
the application. RTM may be informed 
accordingly.” 

It was also contended for the Gov- 
ernment that petitioner No. 1 company 
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has 34% of foreign share holding and 
since petitioner No. 1 supplies a sub- 
stantial share of the market demand for 
the goods in India it did not need the ad- 
vantage of being able to use the foreign 
trade mark. After the advantage obtain- 
ed by it by having a collaboration agree- 
ment with petitioner No. 2 for a period 
of 10 years, petitioner No. 1 is expected 
to be able to stand on its own legs in 
competing with the rest of the indigen- 
ous industries and it would be unfair 
for the Government to give to petitioner 
No. 1 the additional advantage of being 
able to use a foreign trade mark. This 
consideration is germane to Section 49 (3) 
and justified the rejection of the applica- 
tion by the Government. 


6. In the light of the above, the con- 
omone of the petitioners may be dealt 
with as below: 

Contentions (1) and (2): 

Section 49 (3) which gives the discre- 
tion to the Central Government to direct 
the Registrar to refuse the anplication 
or to accept it either absolutely or sub- 
ject to conditions also lays down the 
guidelines for the exercise of such dis- 
cretion. They are three-fold. The Gov- 
ernment has to consider firstly all the 
circumstances of the case, secondly, the 
interests of the general public and 
thirdly, the development of any industry, 
trade or commerce in India. These guide- 
lines are only headings or topics or the 
names or description of considerations 
which would be relevant in dealing with 
the application. But none of these head- 
ings by itself spells out any particular 
facts which may amount to the descrip- 
tion of the heading. For instance, in- 
terests of the general public by itself 
does not consist of any one or more 
particular facts. It is a general concept 
which can be applied to such facts as 
may amount to public interest in a par- 
ticular case. What the facts are would 
have to be seen by considering the par- 
ticular case. The very fact that the de- 
cision under Section 49 (3) is left to the 
discretion of the Government itself 
means that the facts to which Section 49 
(3) applies are not themselves stated 
therein. Otherwise the power under Sec- 
tion 49 (3) would be merely to decide on 
the existence or non-existence of the 
facts stated therein. But since no - facts 
are. stated in Section 49 (3), the discre- 
tion to be exercised: thereunder is to 
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bear on the particular facts of a case] 
in which the decision is to be made. 


7. It is a common frailty on the par? 
of the administrative authorities to take 
recourse to generalities and evade facing 
the actual issues in a case. They, there- 
fore, merely repeat the statutory lan- 
guage in the hope that nobody will be 
able to catch them on the wrong foot 
because of the shield afforded by the 
statutory language. 


8 It is easy to see, therefore, that 
when on 3rd January, 1976 the Govern- 
ment of India proposed to refuse the 
application of the petitioners on the 
grounds of “interest of the general pub- 
lic and the development of indigenous 
industry in India”, the petitioners eould 
not have a true idea as to what facts or 
circumstances or reasons arising out of 
their application could be described as 
coming under the headings — interest of 
the general public and the development 
of indigenous industry in India. These 
general phrases could not indicate the 
facts which had to be explained or re- 
butted by the petitioners or what addi- 
tional facts had to be pleaded by the 
petitioners to surmount the objections 
raised by the Government. If the peti- 
tioners are merely asked as to why the} 
recordal of registered user in its favour! 
would not be against public interest how 
could the petitioners answer such a ques- 
tion? The petitioners cannot be ex- 
pected to imagine all the possible cir- 
cumstances and facts which should make 
the registration of their user contrary tol 
public interest. It is true that as a re- 
sult of the oral hearing some point- 
ed queries were made by the letter 
of the Government, dated 4-8-1976 and 
the answers to these queries given by 
the petitioners could give some idea to 
the petitioners as to what particular facts 
were considered relevant by the Govern- 
ment in deciding on their apvlication. 
But. Mr. Lall contended that the peti- 
tioners had no opportunity to tell the 
Government why these facts should not 
be construed to mean that the grant of 
the application of the petitioners would 
be contrary to public interest and the 
interest of the ‘indigenous industry. The 
petitioners could have appended to the 
information supplied by them such ex- 
planation or argument, but the question 
is not whether the petitioners could have 
done it. The question is whether the peti- 
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tioners were asked to explain why these 
facts should not be construed against the 
petitioners. Of course, the calling of 
such information by the Government 
was some notice to the petitioners that 
these facts would be taken into account. 
But one general consideration has to be 
borne by the courts in considering whe- 
ther adequate hearing has been granted 
by the Government to the petitioners or 
a person to be affected by a subsequent 
order to be passed by the Government 
while nothing is lost by the Government 
in giving an additional opportunity of 
hearing, when justified by circumstances, 
irreparable loss would be caused to the 
petitioners or the affected persons by not 
being given an opportunity to controvert 
specific facts. In the peculiar circumstan- 
ces of this case we are of the view that 
though the petitioners must have ex- 
pected that the information supplied by 
them after the oral hearing was likely 
to be taken into account by the Govern- 
ment in deciding on their application, 
the petitioners could not know why these 
facts were called for and how they would 
be regarded as being relevant in consider- 
ing the public interest or the interest of 
the Indian industry. It is to be noted, 
however, that if initially or subsequently 
before taking decision against the peti- 
tioners, the Government had called unon 
the petitioners to show cause why on 
these facts the Government should not 
reject the application of the petitioners 
as being not in the public interest or 
not in the interest of the indigenous in- 
dustry in India, then the petitioners 
would not have been left any ground for 
complaint. The distinction between 
asking the petitioners to supply informa- 
tion giving a hint thereby that the said 
information would be taken into account 
and specifically asking the petitioners to 
show cause why such information should 
not be taken into account against him is 
perhaps subtle, but the benefit of doubt 
should be given to the individual and 
not to the Government for the reasons 
stated above. 


9. The decision conveyed to the peti- 
tioners was as cagey as the notice to 
show cause. A decision to say that the 
Government is unable to accept the 
prayer or after fully considering the case 
the Government rejects the prayer con- 
veys no meaning. Inside these vague 
phrases are concealed facts which alone 
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can constitute the reasons which may 
fall under the headings constituted by 
such phrases. It is not the headings, but 
the facts covered by these headings 
which have to be stated as reasons for the 
decision. Then only it would be known 
why a decision had been arrived at. We 
are clearly, therefore, of the view that 
the decision conveyed to the petitioners 
was without any reasons, 


10. If the matter had remained there, 
there could be no valid defence to the 
writ petition praying that the impugned 
decision be quashed. But the counter- 
affidavit filed by the Government dis- 
closed that the order of rejection passed 
by the Government was a fully reasoned 
order. The only mistake committed by 
the Government was not to communicate 
the order which was passed on the ap- 
plication of the petitioners, but only the 
conclusion that the real reasons for the 
rejection of the application fell under the 
guidelines set out for the Government 
in Section 49 (3). It is this tendency of 
administrative authorities of informing 
the petitioners only of the conclusion and 
not the reasons for the conclusion which 
creates dissatisfaction and which com- 
pels the affected persons to challenge the 
orders of the Government in courts, This 
habit is reminiscent of what used to be 
done by administrative authorities and 
is still done by arbitrators. Knowing 
that the remedy by way of a certiorari 
goes against the record of the order of 
the administrative authority, it was once 
believed that if the record contained no 
reasons for the administrative order or 
action, then no relief by way of cer- 


tiorari could be given. Similarly, the 
arbitrators often give a bare award 
without reasons, so that no judicial re- 


view of it is possible. While the arbitra- 
tors still enjoy this protection, the ad- 
ministrative authorities no longer do so. 
In spite of Section 12 of the (English) 
Tribunals and Inquiries Act, 1258 which 
requires that certain specified Tribunals 
shall furnish the statement cf reasons 
for the decision if requested on or before 
giving of the decision, Professor S. A. 
de Smith could still say as late as 1968 
that “there is no general rule cf English: 
law that reasons must. be given for ad- 
ministrative (or indeed judicial) deci- 
sions”. (Judicial Review of Administra- 
tive Action, 2nd edition, p. 133). -For- 
tunately, the courts in India were not 
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handicapped by the technicalities which 
hindered the development of case law 
in England requiring quasi-judicial au- 
thorities to give reasons for decisions. 

11. In Harinagar Sugar Mills Ltd. v. 
Shyam Sunder Jhunjhunwala, ATR 1961 
SC 1669, Govindrao v. The State of 
Madhya Pradesh, AIR 1965 SC 1222, and 
Maharashtra State Road Transport Cor- 
poration v. Balwant Regular Motor Ser- 
vice, (1969) 1 SCR 808: (AIR 1969 SC 329) 
the Supreme Court insisted that reasons 
must be given for quasi-judicial orders 
and in the absence of such reasons the 
orders would be quashed by the courts. 
“Tf the immunity from the requirement 
of giving reasons could lead to the temp- 
tation of giving perverse or corrupt de- 
cisions, the court had the power to do 
fustice by insisting upon a statement of 
reasons from quasi-judicial authorities. 
Justice itself is treated here as a source 
of law”. (V. S. Deshpande — “Speaking” 
Orders, AIR 1969 Journal Section 147 at 
148). 

12. The order rejecting the applica- 
tion of the petitioners in this case was, 
however, actually an order supported by 
reasons — Even though such reasons 
were not initially communicated to the 
petitioners. The only result would he 
that the petitioners were justified in fil- 
ing the present writ petition. But after 
the reasoned order is produced by the 
Government or incorporated in the coun- 
ter-affidavit the reasons become known 
to the petitioners. It is then open to 
the petitioners fo attack the order in the 
same way as the petitioners could have at- 
tacked it even if the reasons were com- 
municated to the petitioners before the 
writ petition was filed. It would be 
wasteful and unjust for this court to re- 
fuse to see the reasons which were ori- 
ginally given in the order on the file 
and to allow the writ petition only be- 
cause before the writ petition was Aled 
the reasons were not communicated. 
The petitioners could have filed a re- 
plication in this writ petition challeng- 
ing the validity of the reasons given by 
the Government for rejecting the peti- 
tioners’ application. They did not do so. 
The mistake committed by the Govern- 
ment in omitting to communicate the re- 
asons of the decision which existed on 
the file to the petitioners was capable of 
being corrected and has been corrected 
by the Government by incorporating the 
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reasons for the order contained in the file 
in the counter-affidavit. It is only in 
so far as the petitioners have by way of 
anticipation urged the third ground of at- 
tack in this writ petition that the vali- 
dity of the reasons can be considered by 
us here. 


13. The learned counsel for the peti- 
tioners contended that the impugned 
order must be quashed merely on the 
ground that the reasons for the order 
were not communicated to the petitioners 
along with the order. Such a contention 
is contrary to the very theory of certio- 
rari. The certiorarari goes against the 
record of the administrative authority or 
Tribunal containing the order sought t 
be impugned by recourse to judicial re- 
view. If the record is inadequate the 
court can direct the administrative au- 
thority to make it complete. In Maha- 
rashtra State Road Transport Cornora- 
tion case, (1969) 1 SCR 808: (AIR 1969 
SC 329) referred to above, the decision 
was taken orally in the presence of the 
parties, but no reasons were recorded at 










that time. Reasons were recorded sub- 
sequently. The contention of the re- 
spondent that giving of reasons sub- 


sequently and communicating them to 
the respondent after the order was de- 
livered does not cure the defect of the 
order as being without reasons. This 
contention was rejected by the court by 
the following observation at pages 824 
and 825. 

“Apart from any requirement imposed 
by the statute or statutory rules either 
expressly or by necessary implication we 
are unable to accept the contention of 
Mr, Phadke that there is any general 
principle that a statutory tribunal should 
always give its judgment in writing and 
sould always give reasons thereof 
immediately with the pronouncement 
of the judgment.” 


Ramaswami J. who spoke for the court, 
then proceeded to explain the nature of 
certiorari in the English law and point- 
ed out that the reasons for the orders 
could be given by the administrative au- 
thority or Tribunal after the order was 
made. A court may even direct it to 
draw up a reasoned order in a case in 
which this has not been done so that the 
court may know the reasons for the order 
when sitting in judicial review over the 
order. 
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Contention (3): : 

14, What is the extent of the jurisdic- 
tion of the Central Government under 
Section 49 (3)? It is true that rule 85 
requires the Government to take into 
account all or any of the matters speci- 
fied therein while considering the ap- 
plication under Section 49 (3). But rule 
85 cannot be used to restrict the mean- 
ing of Section 49 (3). While it was for 
the Government to indicate some of the 
considerations to be taken into account 
under Section 49 (3), it is for the court 
to consider the true meaning of Sec- 
tion 49 (3). Mr. Lal] urged that the 
` statement of objects and reasons accom- 
paying the Bill which became the Trade 
and Merchandise Marks Act, 1958, the 
preamble of the said Act and the scheme 
of the Act as a whole would show that 
it was not concerned with anything 
which did not pertain to trade marks. 
He argued that the reasoning of the Gov- 
erment that the recordal of petitioner 
No. 1 as registered user of the trade 
mark of petitioner No. 2 was not justi- 
fied because petitioner No. 1 company had 
34% of foreign share holding, that peti- 
tioner No. 1 had already enjoyed the be- 
nefit of the collaboration agreement for 
10 years and was expected to stand on 
its own legs now and that there was no 
_ justification why petitioner No. 1 should 
continue to get the advantage of foreign 
trade mark as against the indigenous pro- 
ducers were all irrelevant and extrane- 
ous to Section 49 (3) of the Act. This 
contention was embodied in the writ 
petition itself and has been answered by 
the Government in the counter-affidavit. 
In our view, the use of a foreign trade 
mark either by the foreign proprietor or 
by the registered user cannot be con- 
sidered in isolation. Its effect on public 
interest and the development of industry 
in India has to be considered in view of 
the expressed requirement of Section 49 
(3). Further, it cannot be said that the 
consideration of such effect is not the 
consideration of the subject of trade 
marks. It is only the effect of the 
use of the trade mark by the recordal 
of its registration in favour of petitioner 
No. 1. That was to be considered under 
Section 49 (3) and was considered by the 
Central Government. Had the Central 
Government considered the interest of 
the general public or the development 


of indigenous industry, apart from the 
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effect of the recordal of petitioner No. 1 
as a registered user in rejecting the ap- 
plication .of the petitioners, then per- 
haps the petitioners could have contend- 
ed that those considerations were not 
germane to Section 49 (3). But there is 
no scope for such a complaint. Both 
Section 49 (3) and the reasons given by 
the Government for rejecting the ap- 
plication are concerned with the effect 
of the recordal of registration on the 
public interest and the interests of deve- 
lopment of indigenous industry in India. 
We are clearly of the view, therefore, 
that the reasons for the rejection of the 
application were relevant and germane 
to Section 49 (3). We are fortified in this 
conclusion by an unreported -Division 
Bench decision of the Calcutta High 
Court in Registrar of Trade Marks v. 
The J. B. Williams Co. Inc., being an 
appeal from Original Order Nc. 259 of 
1974, decided on 5th December, 1978, a 
copy of which was given to us for peru- 
sal by Mr. A. R. Lall. 

Contention (4): 


15. The petitioner No. 1 is indigenous, 
but has 34% of foreign share holding, 
Moreover, as an Indian company, it is 
entitled to be treated only equally but 
not preferentially as against other ` 
Indian producers. The Government is 
not convinced why it should enjov the 
advantage of using a foreign trade mark. 
This is really a question of policy for 
the Government with which this court 
cannot interfere. We may also observe. 
that petitioner No. 1 may be able to 
use the trade mark registered in 
favour of petitioner No. 2 even though 
the Government has not acceded to 
the request of the petitioners to be 
recorded as a registered user under 
Section 49. In view of Section 46 
of the Act: petitioner. No. 2 would 
run the risk of his trade mark being 
taken off the register of trade marks if 
for five years such a trade mark is not 
used in India in respect of goods to 
which it relates. If the import of the 
goods manufactured by petitioner No. 2 
into India is not allowed the only way 
the trade mark of petitioner No. 2 can 
continue to be used in relation to the 
same goods in India is for petitioner No. 2 
to continue to consent to the use of the 
trade mark by petitioner No. 1 in re- 
lation. to the goods to which the trade 
mark relates. Otherwise.petitioner No. 2 
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would be left only with the possibility 
of obtaining a defensive registration 
under Section 47. So long as petitioner 
No. 2 continues to consent to the use 
of the trade mark by petitioner No. 1, 
the use of such a trade mark by peti- 
tioner No. 1 would be exclusive. Peti- 
tioner No. 1 has also used the trade mark 
from 1961 onwards. The petitioners 
would also be able to prevent other per- 
sons from using the trade mark in India 
by recourse to the law of torts. If the 
same is imitated in India, passing off ac- 
tion would lie against it at the instance 
of the petitioners. The prejudice, if 
any, to petitioner No. 2, by the impugned 
order would thus be substantially re- 
duced. This contention also, therefore, 
fails, 


16. To sum up, the first contention of 
the petitioners that the show cause notice 
was inadequate succeeds. The second 
contention that the impugned decision 
was without reasons does not succeed be- 
cause the decision as given was supported 
by reasons recorded on the file. The 
production of the reasoned order in the 
counter-affidavit made the petitioners 
aware of the reasons for the decision. 
It was the duty of the petitioners to show 
before us that even the reasoned order 
was illegal for any reason. The peti- 
tioners had an idea as to the reasons be- 
cause of the facts which the Government 
had obtained from the petitioners. The 
petitioners pleaded by anticipation that 
these reasons were irrelevant and beyond 
the scope of the Act. This is the third 
contention of the petitioners. It fails 
on merits. The second contention also 
fails on merits and also because the third 
contention has not succeeded. The fourth 
contention has already been negatived. 

17. Since the petition fails on the 
second, third and fourth contentions, 
can any relief be given to the petitioners 
on their success on the first contention ? 
In a sense, even if the show cause notice 
was inadequate, the petitioners had the 
opportunity of impugning the order itself 
and since they have failed to get it 
quashed, the success of the petitioners 
on contention No. (1) is only theoretical 
and it is doubtful if any actual prejudice 
has been caused to them by the inade- 
quacy of the show cause notice. How- 
ever, as we have said above, the Govern- 
ment ought to be fair and liberal in deal- 
ing with private persons, As held by a 
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Full Bench of this court in K. R. Ragha- 
van v. Union of India, ILR (1979) 2 
Delhi 1: (1979 Lab IC 1294) the Govern- 
ment has always an inherent power to 
review its administrative and quasi- 
judicial orders if they are vitiated by 
violation of natural justice or they have 
caused obvious injustice to someone. 


18. In Mrs. Maneka Gandhi v. Union 
of India, (1978) 1 SCC 248: (AIR 1978 
SC 597), the order impounding the pass- 
port of the petitioner had been passed 
without giving her a hearing. Even 
though the order itself could not be said 
to have been passed by the Government 
without applying its mind to the facts 
of the case of the petitioner, nevertheless 
the Supreme Court thought that the peti- 
tioner should have been given an oppor- 
tunity to show cause against the im- 
pounding of the passport. As the Gov- 
ernment expressed its willingness to give 
such a hearing to the petitioner, the Sup- 
reme Court did not quash the order but 
apparently left it to the Government to 
review the said order, if necessary, after 
hearing the petitioner. 


19, While, therefore, 
quash the impugned order, the reasons 
for which have been disclosed by the 
Government, we direct the Government 
to give one more hearing to the peti- 
tioners to show cause that on the facts 
of the case of the petitioners no prejudice 
would be caused to the intersts of the 
general public or to the development of 
indigenous industry by the recordal of 
petitioner No. 1 as the registered user of 
the trade mark of petitioner No.-2. If 
after such hearing the Government is 
Satisfied that the impugned order should 
be reviewed the Government would be 
free to do so. If the Government is, on 
the other hand, of the view that ‘even 
after such hearing there is no need to 
review the impugned order, the Govern- 
ment would say so. In the communica- 
tion to the petitioners after such a hear- 
ing the Government may reaffirm the 
reasons already stated or may modify 
them or add to them. 


we refuse to 


20. The petition is thus disposed of as. 
above without any order as to costs. 


Petition disposed of. 
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defend a positive plea was taken 
; the tenant (a widow) that she was not 


1980 


AIR 1980 DELHI 209 
D. K. KAPUR, J. 
Smt. Leela Wati, Petitioner v. Smt. 
Ganga Devi, Respondent. 
Civil Revn. Petn. No. 746 of 1979, 
D/- 29-4-1980. 


(A) Delhi Rens Control Act (58 of 
1958), S. 25-B — Application for leave 
to defend — Affidavit in short form — 
Not alone suficiens to non-suit tenant. 


The mere fact that the affidavit ac- 
companying the application for leave 
to defend is in short form insuff- 
cient to non-suit the replying tenant. 
It is too technical to hold that the 
paragraphs of the application must be 
reproduced in the affidavit before they 
can be read as part of the affidavit. 
The statement in the affidavit reading 
that the contents of the application 
should be read as part of the affidavit 
is sufficient. This short form of affi- 
davit is generally used in almost all 
Courts in India and cannot be dis- 
regarded for the purposes of a case 
under the Delhi Rent Control Act, 
AIR 1979 Delhi 245, Foll. (Para 3) 


(B) Delhi Rent Control Act (58 of 
1958), S. 25-B (5) Application for 
leave to defend — Duty of Rent Con- 
troller — Defence plausible — Leave 
should be granted. 

While considering the tenant’s appli- 
cation for leave to defend under Sec- 
tion 25-B the Rent Controller 
has only to find out whether there is a 
case requiring trial and not to decide 


the case on imaginary evidence to 
reach the conclusion that it is not 
triable, (Para 6) 

The Court has not to decide the 
falsehood oor correctness of what is 
stated, but has to see that if these 


facts are on record what would happen. 
Of course, there may be some com- 
pletely outrageous defences raised 
which may be summarily rejected by 
the Controller. But, if there is a plau- 
sible defence, it is the duty of the 


Controller to put the matter to trial 
and allow leave to defend. AIR 1958 
SC 321, Rel. on. (Para 7) 


Where in an application for leave to 
by 
the only tenant, but her two daughters 
were also co-tenants and this „plea -was 
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based on the plea that her deceased 
husband was the ofiginal tenant, the 
production (though at late stage but 
before judgment) of rent receipts in 
his favour was sufficient for the grant 
of leave to defend; (Para 7) 

(C) Delhi Rent Control Act (58 of 
1958), S. 25-B (5) — Application for 
leave to defend — Question as to who 
are dependent members and as to 
whether or not the existing accommo- 
dation was sufficient for the landlady 


— Questions could not be decided 
without trial — Leave to tenant could 
not be refused. (Paras 9, 10) 
Cases Referred: Chronological Paras 
AIR 1979 Delhi 245 3 
1979 Rajdhani LR 469 3 
AIR 1977 NOC 205 : 1976 Rajdkani LR 

(Notes) 131 : 1977 Ren CJ 47 

(Delhi) 5 
1974 Rajdhani LR 23 7 
AIR 1958 SC 321 7 

K. L. Arya, for Petitioner; B, N, 


Parihar, for Respondent. 

ORDER: — This is a revision under 
S. 25-B (8) of the Delhi Rent Control 
Act, 1958, instituted by the petitioner 
to challenge the eviction order passed 
by Shrimati Manju Goel, 4th Addl. 
Rent Controller, Delhi, under S. 14 
(1) (e) of the said Act. The facts ofthe 
case show that the respondent mention- 
ed in the eviction application had ap- 
plied for leave to defend under the 
procedure prescribed by S. 25-B with- 
in the time mentioned in the sum- 
mons, but leave to defend was refused 
on two grounds. 

2. Firstly, the application was ac- 
companied by a short affidavit stating 
“that the contents of the accompany- 
ing application for leave to defend of 
paras 1 to 5 are true to my knowledge 
and the same may be read as part of 
this affidavit”, but the learned Addi- 
tional Rent Controller thought that 
the paragraphs themselves must be 
reproduced in the affidavit. Secondly, 
even on the merits and thə facts 
stated in the application, the learned. 
4th Addl. Rent Controller came to the 
conclusion that no facts were stated 
which entitled the tenant to leave to 
defend. 

3. Learned counsel 
dent has attacked the order of the 
Rent Controller on both 
points. He says that’ it has been held 
in two judgments of this Court report- 
ed as Gian Chand v. Roop Manaus: 1979 


for the respon- 
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Rajdhani LR 468 and Jagir Singh v. 
Mohinder Kaur, (AIR 1979 Delhi 245) 
at page 553 of the same report, holding 
that the mere fact that the affidavit 
was in short form was insufficient to 
mon-suit the replying tenant. I fully 
endorse this view. It is. too technical 
to hold that the paragraphs of the 
application must be reproduced in the 
affidavit before they can. be read as 
part of the affidavit, The statement in 
the affidavit reading that the contents 
of the application should be read as 
part of the affidavit is sufficient. The 
verification. at the bottom of the aff- 
davit swearing to the contents of the 
affidavit, show that the Controller had 
to read the application as part of the 
affidavit. This short form of affidavit is 
generally used in almost all Courts in 
India and cannot be disregarded for 
the purposes of a case under the 
Delhi Rent Control Act. So, the order 
of the Rent Controller is wrong on 
this point. 

4. It is now necessary to deal with 
the second point because even if the 
application for leave to defend is dealt 
with on the merits, the learned Addi- 
tional Rent Controller has found that 
no facts are ` disclosed in the applica- 
tion which would justify the grant of 
leave to defend. Three points are men- 
tioned as being facts entitling the 
respondent the leave to defend, Firstly, 
it was alleged that the original tenant 
was Ram Nath whose heirs were the 
answering respondent Shrimati Leela 
Wati and two daughters Miss Vijay 
Kumari and Miss Indu. It was claim- 
ed that these two were necessary par- 


ties to the suit. Secondly, it was 
claimed that Makhan Lal was the 
owner of the house and the peti- 


tioner's ownership was denied. Thirdly, 
it was claimed that the petitioner did 
not bona fide require the accommo- 
dation because she had ample accom- 
modation in the house she was living. 
It was stated that she was living with 
her husband who owned: a double 
storeyed house situated in Mohalla 
Mantola, Paharganj, New Delhi. It was 
said that the entire house was with the 


petitioner and her family and the 
ejectment application was filed mala 
fide. It was also claimed that the 


ground floor of the house in which the 
respondent was living was also with 
the petitioner. 

5. On these three points, the Rent 
Controller held that it was not suffi- 
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cient to claim that Miss Vijay Kumari 
and Miss Indu were co-tenants, It was 
also necessary to show that Ram Nath 
was a tenant earlier. It was held that 
the Rent Controller strongly felt that 
the plea about Ram Nath being the 
original tenant and the other heirs 
being co-tenants was a sham and 
bogus plea. On the second point about 
ownership, it was stated that even the 
petitioner did not dispute that Makhan 
Lal was the previous owner from whom 
the petitioner had purchased the pro- 
perty in 1968, which was not disputed. 
On the question of accommodation, the 
Rent Controller stated that the actual 
accommodation with the petitioner was 
not disputed nor was it disputed that 
the petitioner had four sons and hence 
the accommodation was obviously in- 
sufficient for her. The Court relied on 
V.-L. Kashyap v, R. P. Puri, 1976 
Rajdhani LR (Notes) 131: (AIR 1977 
NOC 205)* to hold that only a specific 
and positive plea raised by the tenant 
would be sufficient to defeat the eject- 
ment petition. 


6. It is quite obvious that the 
learned Additional Rent Controller has 
completely misdirected herself on the 
question as to what points have to be 
taken into account when leave to 
defend is to be granted. On the first 
point, the respondent did not ‘at first 
produce rent receipts in favour of 
Ram Nath, but did file some shortly 
before the judgment was delivered and 
they are even now on record. Assum- 
ing that these receipts were filed too 
late for consideration, it must be kept 
in view that the Rent Controller has 
only’ to find out whether there is a 
case requiring trial and not to decide 
the case on imaginary evidence to 
reach the conclusion that it is not tri- 
able. The provisions of sub-s, (5) of 
S. 25-B state that the “Controller shall 
give to the tenant leave to contest the 
application if the affidavit filed by the 
tenant discloses such fact as would 
disentitle the landlord from obtaining 
an order for the recovery of possession 
of the premises on the ground specifi-« 
ed in cl, (a), ete.......... 

The words “shall give to the 
tenant leave to contest’ depend on 
the nature of the facts  disclos- 
ed. The fact disclosed was that 
Ram Nath was the original tenant and 


*Reported in 1977 Ren CJ 47 (Delhi) 
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_ and three daughters, 


, arise when a 
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the answering respondent, ie, Shri- 
mati Leela Wati was the widow 
whereas there were two daughters, 


namely, Miss Vijay Kumari and Miss 
Indu who were also heirs to the ten- 
ancy. It cannot be doubted that if a 
tenant dies, the tenancy passes to all 
the natural heirs and if the tenant was 
Ram Nath then the tenancy would pass 
to the widow plus the two daughters. 
Apparently, the Rent Controller 
wanted the fact that Ram Nath was a 
tenant earlier to be proved before 
considering the correctness of the ques- 
tion. The principle to be applied in 
ascertaining whether leave is to be 
granted is not to require the proof of 
the fact to be given before the fact is 
put to trial and to find out if there is 
a point which requires trial. On this 
point, there could not be a better 
jllustration than this case. In para- 
graph No. 14 of the eviction petition 
under consideration, Shrimati Leela 
Wati is mentioned as a tenant in the 
property from a time before the pur- 
chase by Shrimati Ganga Devi, the 
petitioning landlady. 


It is also stated that no rent note is 
with the petitioner, In the reply to 
the application for leave to defend, the 
same position is taken up. The land- 
lady stated that Ram Nath was never 
a tenant of the petitioner in the pre- 
mises in suit. This is because the said 
Ram Nath had died before Ganga Devi 
came on the scene, So, what had to be 
ascertained was whether Ram Nath 
was a tenant under the previous land- 
lord, namely Makhan Lal Jain, Even 
in the reply, it is stated by the land- 
lady that she purchased the house on 
4th March, 1968. So, she should have 
either obtained the information from 
the previous landlord or she should 
have some other proof of that Ram 
Nath was not a tenant in the premises 
at any time. This is not even stated 
in the affidavit opposing the application 
for leave to defend, 


T. Learned counsel for the peti- 
tioner has referred to a Division Bench 
judgment of this Court in Smt. Vidya- 
wanti v. Tokan Dass, 1974 Rajdhani 
LR 23, showing the consequences that 
case. of ejectment is 
brought against only one of the co- 
tenants. In that case also, Pishori Lal 
was the tenant and his heirs were 
Shrimati Vidyawanti and his three sons 
But afterwards 
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the landlord brought-a petition for 
ejectment only against Tarlochan Lal 
leaving the widow and other sons and 
daughters. After the eviction order had 
been obtained, the other co-tenants 
raised a plea that they were entitled 
to remain in the property and were 
not bound by the eviction decree, This 
case was accepted by the Division 
Bench and the eviction was not per- 
mitted to continue. In the present case 
if Ram Nath was the tenant, it does 
not matter if the rent receipt was't 
issued in favour of Shrimati Leela 
Wati, because it would appear that at 
the time of Ram Nath’s death, these 
two daughters were or must have 
been quite young. 


it is a bit surprising that the Rent 
Controller should have given the jucg- 
ment holding that the defence is 
sham and bogus when before the order 
was passed the rent receipts in favour 
of Ram Nath had been filed and they 
are now on fecord and show that 
Makhan Lal Jain was receiving rent 
from Ram Nath for this very property 
for a considerable period and that 
period seems to be up to the year 1962, 
or so, The later receipts are in favour 
of Mrs. Ram Nath. It cannot be said 
that these receipts have to be dis- 
regarded because they are filed later. 
As a matter of fact, it is very neces- 
sary to focus attention on the fact 
that evidence is led after a triable 
issue is disclosed and not before. Once 
the leave has been granted, then all 
these facts would have come on record. 
In the judgment of Supreme Court 
Santosh Kumar v. Bhai Mool Singh, 
AIR 1958 SC 321 the great danger 
involved-in refusing leave to defend 
merely because proof is not on record 
has been pointed out, There, the 
Supreme Court said:— 


“But it cannot reach the conclusion 
that the defence is not bona fide arbi- 
trary. It is as much bound by judi- 
cial rules and judicial procedure in 
reaching a conclusion of this kind as 
in ahy other matter.........” 

Then, later in the same judgment, it is 
stated as follows :— 


“This at once raised an issue of 
fact, the truth and good faith of 
which could only be tested by going 
into the evidence and, as we have 
pointed out, the learned trial Judge 
held that this defence did raise a tri- 
able issue. But he held that it was 
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not enough for the defendants to back 
up their assertions with an affidavit; 
they should also have produced writ- 
ings and documents which they said 
were in their possession and which 
they asserted would prove that the 
cheques and payments referred to in 
their defence were given in payment 
of the cheque in suit............ x 

Refuting this line of reasoning, the 
Supreme Court observed as follows :— 


“The learned Judge has failed to see 
that the stage of proof can only come 
after the defendant has been allowed 
to enter all appearance and defend the 
suit, and that the nature of the defence 
has to be determined at the time when 
the affidavit is put in. At that stage 
all that the Court has to determine 
is whether “if the facts alleged by the 
defendant are duly proved” they will 
afford a good, or even a plausible, 
answer to the plaintiff's claim. Once 
the Court is satisfied about that, leave 
cannot be withheld and no question 
about imposing conditions can arise. 
and once leave is granted, the normal 
procedure of a suit, so far as evidence 
and proof go, obtains.” 


These observations show the way in 
which these questions have to be ap- 
proached. The Court has not to decide 
the falsehood or correctness of what 
is stated, but has to see that if these 
facts are on record what would hap- 
pen, Of course, there may be some 
completely outrageous defences raised 
which may be summarily rejected by 
the Controller, But, if there is a plau- 
sible defence, it is the duty of the 
Controller to put the matter to trial 
and allow leave to defend. I may here 
point out that in the case decided by 
the Supreme Court I have just referred 
to. leave was refused by the trial 
Court, it was also refused on revision 
by the Circuit Bench of the Punjab 
High Court at Delhi and was only 
allowed by the Supreme Court on 
special leave by the defendant. 


The observations are indicative of 
the fact that it is very easy for a 
Controller or Tribunal to non-suit a 
party by merely following a summary 
procedure without going into the me- 
-rits or demerits of the actual facts. 
Here, we have a case where a positive 
plea had been taken by the respondent 
that she was not the only tenant, but 
her two daughters were also co-tenants. 
It was based ‘on“a plea that her deceas- 
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ed husband was the original tenant, 


The Rent Controller thought :that it was.: 


a far-fetched or imaginary or a: made 
up plea, However, the petitioner did 
produce, though very late, receipts in 
favour of Ram Nath. This would have 
been sufficient to warn the corel 


that she was making a mistake and so! 


she should have granted leave. 
8. Taking the next part of the case 
about the ownership, this has not been: 
seriously pressed, because there is a 
photostat copy of a sale-deed. The 
mere production of the sale-deed in 
such circumstances should be suffix 
cient to establish the landlord’s owner= 
ship. So, I say nothing on this point. 


3. I now come to the third point 
which raises an equally interesting 
point. The landlady had come to the 
Court claiming ejectment for personal 
need and the need of her dependant 
family members. She admitted that at 
present the family was living in a 
house belonging to her husband. She 
also admitted that there was a sepa~ 
rate house, but whose dimensions were 
very small. She claimed that her four 
sons two of whom were married, her 
two daughters-in-law and two grand- 
children were all living together in 
that small house belonging to the ‘land- 
lady’s husband and the accommodation 
was insufficient. She said she wanted 
the property in dispute for the accom- 
modation of herself and her ‘dependant’ 
family members, 


This was denied by the present peti- 
tioner claiming that the accommo- 
dation was quite ample and it was a 
double storeyed house which was fully 
in possession of the landlay and her 
family. It was further claimed that the 
second floor of the said house, ie, the 
one ftom which eviction was sought 
from the upper floor was in possession 
of the landlady. This raised, ipso 
facto, a question as to whether the 
existing accommodation was sufficient 
or insufficient for the landlady. There 
was no question of refusing leave to 
the respondent in such circumstances, 
Learned counsel for the petitioner 
landlady contends that in such a case 
it is for the tenant to prove the fact 
concerning the size of the rooms and 


their insufficiency and such other cir » 


cumstances as would disentitle the 
landlady from getting an eviction 
-I cannot accept this submission 


‘for’ the: simple ` reason .that..here. the 


bodi 
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ground on which 
‘is quite different, . E 

10. Section 14 (1) {e) of the Act 
: requires that: eviction will be granted 
if the landlord personally requires the 
premises for his own use or the use of 
his family members dependant on him, 
provided that he has no other reason- 
ably suitable accommodation. The 
question as to whether the present 
accommodation is reasonably suitable 
raises questions as to who are the 
dependant, , members and whether the 
existing accommodation is sufficient 
which are questions of fact which can- 
not be possibly decided in the manner 
suggested by the counsel for the land- 
lord or landlady. The reasonableness 


eviction is claimed 


of the accommodation depends on the 
financial status of the family. It also 
depends on what the other family 


mémbers are doing. It may be that the 
sons are reasonably employed and not 
dependant on the mother. It cannot be 
said that the husband is dependant on 
the wife when he himself. owns a 
house. It is not so simple a question 
as to be abstractively decided without 
a trial. The section is generally word- 
ed to cover all sorts of cases in differ- 
ent situations. 

There may be a case in which the 
landlord has not a large house, then 
the question of his requirement cannot 
be settled without trial. Then, there 
may be a case in which the landlord 
has a comparatively small house which 
is insufficient for him, But here is a 
case of a landlady whose husband 
owns a house in which the family 
members are living. The fact that the 
ownership of the two houses is of dif- 
ferent persons and the question as to 
who is dependant on whom and what 
are their requirements cannot be 
decided without trial. It is obviously a 
novel point which requires leave to 
be given. Furthermore, it cannot be 
assumed that the plan given by the 
landlady discloses the correct size of 
-all the accommodation or discloses all 
the correct accommodation. There may 
be other rooms in the house which are 
not disclosed in the plan. Lastly, it is 
the case of the petitioner that the 
landlady has an accommodation on the 


;- ground floor of the house from which 


eviction is prayed for. The size and 
dimensions of that accommodation have 
‘also to be taken into consideration. It 
was, therefore, not. a case in which 
- leave. should have been refused, 


Rajinder Singh v. 


on 19th May, 1980. 
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11. I would accordingly accept this 
Revision Petition, set aside the order 
of ejectment and remand the case back 
to the Additional Rent Controller for 
trial after giving leave to defend, The 
trial will be expeditious and any re- 
marks made in this judgment wil: be 
disregarded in the decision which 
must be based on the actual facts as- 
certained in the course of the trial. I 
leave the parties to bear their own 
costs. The parties to appear before the 
Rent Controller (Shri Brajesh Kumar) 


Petition allowed. 


AIR 1980 DELHI 213 
AVADH BEHARI ROHATG!, J. 
Rajinder Singh Joon, Appellant v 
Smt. Tara Wati, Respondent. 
F. A, O. No, 227 of 1979, Dj/- 10-1- 
1980.* 


Hindu Marriage Act (1955), S. 13 — 
Divorce — Cruelty — Wife not caring 
to see seriously injured husband in 
hospital —It is cruelty — Divorce can 
be granted. > > 

Where a wife in Delhi informed of 
the serious condition of her husband 
admitted to the military hospital in 
Assam after an accident does not care 
to see him during. his 8 months’ stay 
in Assam as also during his subse- 
quent stay in Delhi hospital, her con- 
duct is cruelty in its ordinary meaning 
and is one of indifference. It is not 
Necessary to enquire the motives of 
her conduct. Her claim that she did 
not have money to go to Assam cannot 
be accepted when she had beer receiv- 
ing monthly maintenance allowance 
from her husband’s salary and the 
authorities issue free passes in such 


. Serious cases. As the wife made a state- 


ment before the High Court that she 
does not want to oppose the husband’s 
appeal (against trial Court refusal to 
grant the decree) and the husband has 
paid the amount demanded by the 
wife in lieu of dowry, the High Court 


granted the decree of divorce, 1964 
AC 644 and (1810) 1 Hag Con 453, 
Rel. on. (Paras 5, 6. 7, 8 & 10) 


Cases Referred: Chronological Paras 
1964 AC 644: (1963) 2 All ER 966, 
Gollins v. Gollins y 


*From order of S. R. Goel, Addi. 
Dist. Judge, Delhi, D/- 9-8-1979, 


CX/DX/B161/80/IRM. . ... 
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(1810) 1 Hag Con 453: 161 ER 614, 
Holden v. Holden 7 


Miss Usha Mehra, for Appellant; 
Prikshit Raj, for Respondent, 

JUDGMENT: — This is a husband’s 
appeal from the order of the Addi- 
tional District Judge dated Aug, 9, 
1979 refusing him divorce on the 
ground of cruelty, 


2. The parties were married at 
Delhi, The Saptpadi was performed on 
¿une 28, 1973. There is some contro- 
versy about the date of marriage. Ac- 
cording to the wife the marriage took 
place on June 27, 1970 when admitted- 
ly they started living together and had 
a child in 1971 who subsequently died, 
The husband’s case, on the other hand, 
is that the marriage must be held to 
have been performed on June 28, 1973 
when Saptpadi was performed and that 
is the date which ought to be regarded 
as the date of marriage. The learned 
trial Judge recorded a finding that the 
marriage took place on June 27, 1970. 
In my opinion nothing turns on this 
issue, Admittedly the parties were 
legally married and they were living 
as husband and wife. The army auth- 
orities were also informed about marri- 
age, A “casualty” notification was 
issued in the Army Gazette. I will 
therefore not dilate on this issue as it 
does not make much difference to the 
question at issue, 


3. On 8rd Dec, 1977 the husband 
filed a petition for divorce under S. 13 
of the Hindu Marriage Act on the 
ground that the wife had treated him 
with cruelty. Several particulars of 
cruelty were given. It is not necessary 
to deal with all of them, Only one in- 
cident may be mentioned. On Feb. 5, 
1977 the husband met with a serious 
accident. He was driving a military 
jeep, The jeep hit a pole. The hus- 
band sustained head injuries and mul- 
tiple fractures, He became unconscious. 
He was removed to the military hospi- 


tal at Dinjan in Assam where he was 
posted. The military authorities sent 
$.0.5. They informed the wife that 


her husband was on “serious sick list.” 
The wife did not care. She did not 
visit the husband in spite of this S.O.S. 
Nor did her parents go. The husband’s 
parents however, rushed to Assam on 
hearing the news of their son’s illness. 

4. The husband remained in the 
hospital for 8 months at Assam. Sub- 
sequently he was transferred to Delhi 
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military hospital in August, 1977. Even 
there the wife did not visit the hus- 
band. This is the ground of cruelty 
which counsel for the husband has 
urged. before me, 


5. The learned Judge held that this 
was not an act of cruelty. He was 
not prepared to grant a decree of 
divorce, He accepted the plea of the 
wife that she did not have money to 
go to Assam. [I do not agree, The 
military authorities issue free passes 
in such serious cases. The wife could 
have written to the army authorities 
that as her husband was in a serious 
condition she should be given a free 
pass so that she can be near her hus- 
band in the hour of dire need. Then 
there is another factor. The wife was 
in receipt of maintenance allowance at 
the rate of Rs, 200/- per month from 
the army authorities which amount 
was being deducted from the husband’s 
salary. This maintenance allowance had 
been fixed at the request of the wife 
on 1st Nov., 1974. So it cannot be 
said that the wife was without means, 
This aspect of the case has been com= 
pletely ignored by the learned Judge. 


6 Did the conduct of the wife 
amount to cruelty to the husband? 
This is the question. The husband was 
lying seriously ill and the wife refus- 
ed to see him. In my opinion the con- 
duct was such that it can properly 
and rationally be stigmatised by the 
word “cruelty” in its ordinary accep- 
tation. It was not a trivial incident, 
It was a matter at once “grave and 
weighty”. It was a question of life and 
death of the husband, The wife’s cal- 
lous indifference and neglect is inexcus- 
able and unforgiveable, This is my 
conclusion. 


7. Cruelty means “delight in or in- 
difference to pain or misery in others.” 
It connotes acts which give unnecessary 
pain to others, or which are savage or 
inhuman or merciless. As an adjective 
the word “cruel” is often used to 
indicate the quality of the thing 
described. For example the sea and 
the fate are called “cruel”. This means 
each is without mercy. The wife’s con- 
duct was one of indifference. She was 
self-centred. If she appreciated but 
was indifferent to the husband’s suffer- 
ing, the cruelty was worse. If she 
intended to hurt it was worst of all. 
“Conduct which is intended to hurt 
strikes with a sharper edge than cons 
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duct which is the consequence of mere 


obtuseness or indifference.” (Gollins v 
Gollins, (1964) AC 644, 670, 688, 689} 
Is it necessary to enquire into motives 
and causes of the wife’s insensitiveness 
to husband’s pain and suffering? I think 
not. Sir William Scott, that great 
Judge, in 1810 in the case of Holden 
v Holden, (1810) 1 Hag Con 453, said: 
“If bitter waters are flowing, it is not 
necessary to enquire from what source 
they spring.” 

8. Moreover the wife has made a 
statement before me that she does not 
oppose the appeal. On evidence also I 
have come to the conclusion that the 
hunband has a case and that he ought 
to be granted a decree of divorce. 

9%. The wife has in her statement 
before me made a claim for Rs. 5,000/- 
in lieu of her dowry. The husband is 


prepared to pay that amount. The wife 


has made the statement that for dowry 
she will have no claim if the amount 
of Rs. 5,000/- is paid. The husband has 
paid Rs, 5,000/- in cash to the wife 
in the presence of the Court. A sepa- 
rate receipt has been issued by the 
wife to the husband. 

10. For these reasons the appeal is 
allowed, The husband is granted a 
decree of divorce. The parties are left 
to bear their own costs, . 

Appeal allowed, 


AIR 1986 DELHI 215 
RAJINDER SACHAR, J, 


Raj Kumar, Petitioner v, 
Singh, Respondent, 

Civil Revn, No. 868 of 1978 and C. M, 
No, 2730 of 1978, D/- 26-3-1979.* 

Delhi Rent Control Act (59 of 1958), 
S. 14 (1) (e) — Eviction petition by 
landlord under S. 14 (1) (e) on ground 
of bona fide requirements — Service of 
notice of termination of tenancy by 
pasting alleged —- Tenant denying ser- 
vice of notice and also. giving out 
names of tenants who had been let out 
other accommodation — Refusal to 
grant leave to tenant % defend eviction 
‘petition is invalid. (Para 2) 

S. K. Luthra, for Petitioner, S. L, 
Bhatia with C, L. Itrora, for Respon- 
dent. 


"Against order of J. D. Kapoor, 6th 


Vijay 


Addl. Rent Controller, Delhi, 
D/- 10-10-1978. ` 
DW/F W/C265/79/GNB 
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ORDER: — This petition for revi- 
sion is directed against the refusal to 
grant leave to the petitioner/tenant 
to defend the eviction petition brought 
against him. 

2. The petitioner/tenant had in seek- 
ing the leave given various facts and 
grounds for the same. One of the 
grounds was that notice of termination 
of tenancy was not served upon him 
much less legal and valid notice, In 
the application for eviction it had 
been mentioned that notice dated 2nd 
June, 1978 sent through U.P.C. and 
registered A.D, had come back un- 
delivered and that the second notice 
dated 3rd July, 1978 sent through 
U. P.C. and registered A.D. and ser- 
vice was effected by pasting through 
notary publie. There was a specifie 
allegation in the reply denying this 
averment and maintaining that no ser- 
vice was effected by pasting through 
notary public, Evidently, the present 
notice was sent and the same came 
back unserved, now in what circum- 
stances the service by pasting was 
effected are not matters which could 
just be brushed aside in this summary 
manner as has been done by the Rent 
Controller by saying that nothing in 
notice has been pointed out by the 
tenant about its invalidity. In order 
to prove the service of the notice the 


landlord would have to show 
the circumstances which  justitied 
the pasting of the notice rather 
than the notice of service in the 


usual manner, This requires evidence. 
It is certainly not a case where the 
defence raised by the petitioner/tenant 
could be said to be groundless or a 
mere denial for the sake af denial, 
The petitioner had also given out the 
names of the tenants who had been 
let out the other accommodation, This 
plea could not be just: knocked away 
by saying that no site plan was filed 
by the petitioner/tenant. I do not see 
how the filing of additional site plan 
would have been of greater credibility 
if the affidavit of the petitioner/tenant 
has been brushed aside the wey it has 
been put. No doubt the legislature re- 
quires an expeditious and a summary 
manner of the disposal of the petition 
brought under cl. (e) of sub-s, (1) of 
S. 14 of the Act. No doubt, further 
leave may not be granted as a matter! 
of course and that before the samej 
can bė granted ‘there must be facts 
disclosed as would disentitle the land- 
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lord in obtaining the eviction order 
but this does not mean that the facts 
disclosed in the leave application must 
prove the case to the hilt. It is certain- 
ily not the stage at which complete and 
final findings are to be given by the 
Rent Controller. If the Rent Controller 
finds as indeed the situation in the 
present case is that certain facts have 
been mentioned on which finding can- 
mot be given without taking evidence, 
then such question of dispute having 
been raised, it is evidently a matter 
where the leave should have been 
‘granted, These proceedings should not 
be considered as an easy way out for 
the landlord to recover possession by 
making any kind of allegations, howso- 
ever unsupportable in evidence. On 
such disputed allegations by the land- 















eviction petition. As to what ultimately 
would happen is a separate matter. 
Grant of leave to contest the applica~ 


tion does not necessarily mean that 
the landlord’s application would have 
to be dismissed at the end. Ail that 


it means is that tenant has raised fair- 
ly arguable and strong facts which re- 
quire closer scrutiny, and which can- 
not be decided without giving an 
opportunity to the parties to lead evi- 
dence, after contest. I am, thus, satis- 
fied that the Rent Controller has com- 
mitted a serious illegality and miscon- 
strued the provisions of law in refusing 
to the tenant leave to contest the ap- 
plication, I would, therefore, allow the 
revision petition, set aside the order of 
the Rent Controller and grant the 
tenant leave to contest the eviction 
application on the grounds sought by 
the petitioner/tenant. Parties through 
counsel have been directed to appear 
before the Rent Controller on 20th 
April 1979 who will proceed to deter- 
mine the matter according to law. and 
merits, There will be no order as to 


costs, 
Petition allowed. 
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AVADH BEHARI ROHATGI, J. 
Gurditta Mal. Petitioner v. Bal 
Swarup, Respondent. 
-Civil Revn. Petn. 
D/- 18-12-1979. 
Delhi Rent Control Act (5% of 1958), 
Ss. 25-B, 36.and 37 — Delhi Rent Con- 
eee et ote ee a 


‘BX/CX/A506/80/SNV 


No. 295 of 1976, 


Gurditta Mal v. Bal Swarup 


. of summons — 


ALR. 


trol Rules (1959), R. 23 — Suit for 
eviction — Tenant’s failure to apply 
for leave to contest suit within pre- 
scribed period of 15 days from service 
Delay can be condon- 
ed in view of R. 23 in exercise of in- 
herent jurisdiction. (@) Civil P. C. 
(1908), 0.9, R. 13; ©. 47, R.1; Gi) 
Limitation Act (1963), S. 5). 


The Rent Controller has neither the 
power to extend the period of 15 days 
prescribed in S. 25-B for filing appli- 
cation for leave to contest the suit for 
eviction nor to condone the delay in 
filing the same. Nor, has he power to 
hear the tenant unless he files an affi- 
davit stating the grounds on which he 
seeks to contest the petition within 15 
days from service of summons and 
obtains leave from the Controller. Fur- 
ther, the order of eviction passed as a 
consequence of the tenant’s failure to 
apply for leave is not an ex partae 


order in the sense of O.9 of the 
Civil P. C. and therefore the remedy 
of R. 13 of O. 9 thereof is ill-suited. 


Moreover, tenant cannot invoke in these 
eases the Controller’s power of review. 
However, in view of R. 23 of Rules the 
Controller has inherent power to set 
aside an eviction order on the tenant’s 
application where he finds that there 
was sufficient cause for the tenant’s 
default in making an application for 
leave. While exercising this power the 
Controller will give to the words “suffi- 
cient cause” a liberal construction so 
as to advance substantial justice when 
no negligence nor inaction nor want of 
bona fides is imputable to the tenant. 
The Controller can reject the appli- 
cation to set aside the eviction order on 
the ground of unexplained delay or 
laches, The bar of limitation and the 
bar of laches are two different con- 
cepts. An application to set aside an 
eviction order is not founded on any 
right conferred by statute. If the 
Limitation Act does not apply the 
landlord cannot claim that he has ac- 
quired any vested right on the ground 
that the tenant did not apply for leave 
within 15 days. Delay, of course, the 
tenant has to explain. 

(Paras 14, 16, 24 and 40] 


facts of the case 
Controller should have 
set aside the orders of eviction and 
condoned the tenants’ default in 
making application for leave to con: 
test the suit, (Paras 27, 32, 33, 35) 


. Held on 
that the 
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Cases Referred: Chronological Paras 


{1979) 1 Ren CR 209 (Delhi) 3 
(1977) 2 Ren CR 642 (Delhi) 3 
~- AIR 1976 SC 177 8 
1975 Lab IC 1707 (Delhi) 17 
AIR 1974 Cal 272 17 


AIR 1974 Delhi 171: 1974 Ren CR 118 
(FB) 9 


9974 Cri LJ 1140: 1974 Ren CR 134 

(Delhi) (FB) 9 
1974 Ren CR 322 (Him Pra) 17, 25 
ILR (1973) 1 Delhi 181 . 9, 40 
AIR 1972 SC 749 25 
AIR 1970 SC 209 : 1970 Lab IC 269 8 
AIR 1970 SC 1273 16 
AIR 1969 SC 1335 8 
AIR 1965 SC 1144 22 
AIR 1965 SC 1595 7 
AIR 1959 Punj 457 (FB) 17 
AIR 1958 Bom 10 13 
AIR 1956 Bom 596 27 
AIR 1934 PC 213 : 1934 All LJ 918 14 
AIR 1922 PC 112. 16 
(1890) ILR 13 Mad 269 25 
(1887) ILR 9 All 61 (FB) 16 


Maheshwar Dayal with S. C. Mittal, 
for Petitioner; G. N. Aggarwal, for 
Respondent. 


ORDER:— The facts: These are four 
petitions of the tenants against the 
order of the Additional Rent Control- 
ler. After a brief sojourn in the Divi- 
sion Bench these cases have come back 
for dispossal. 


2. The common features of these 
cases are that in each case the land- 
lord brought a petition for eviction of 
the tenant under the newly introduc- 
ed procedure of S. 25-B of the Delhi 
Rent Control Act, 1958 (the Act) on 
the ground that he required the pre- 
mises bona fide as a residence for 
himself and members of the family 
dependent on him. The tenant was re- 
quired to apply for leave to contest 
the application of eviction within 15 
days from the date of the service of 
the summons. The tenant defaulted in 
making the application within the said 
period. ‘The Additional Controller 
therefore, made an order of eviction 
against the ténant, holding that the 
statement made by the landlord in the 
application for eviction will be deemed 
to have been admitted by the tenant. 
- From the order of eviction the tenants 
-© have filed petitions of revision under 
S. 25-B (8) of the Act. 

3. At the-outset V. S. Deshpande, J. 
on ‘Nov. 28, 1977 referred to a larger 


Bench the question whether any time 
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limit is laid down by the Act for a 
tenant to apply for leave to contest 
the application for . eviction filed 


against him under Chap. III-A of the 
Act, He doubted . the correctress of 
Dr. Mukhtiar Ahmed v. Masha Alla 
Begum, (1977) 2 Ren CR 642 (Delhi). 
In Avinash Chander v. Smt. Rama Devi, 
(1979) 1 Ren CR 209 (Delhi), I had 
expressed the view that the period of 
15 days is provided both for putting in 
appearance as well as for filing appli- 
cation for leave to contest. A 
Division Bench (R. Sachar and Harish 
Chandra, JJ.) on Oct. 19, 1979 answer- 
ed the question affirming my view. 
Now these cases have to be decided. 


4. It is not necessary to recite the 
facts of each case. I will take Civil 
Revn. No. 295 of 1976 as typical of 
these cases. In this case the landlord 
filed the petition on Jan. 7, 1976, for 
the eviction of the tenant on the 
ground of bona fide requirement under 
cl. (e) of the proviso to sub-s. (1) of 
S. 14 of the Act. His petition was 
tried in accordance with the naw pro- 
cedure introduced by the Delhi Rent 
Control (Amendment) Ordinance, 1975. 
The law requires that in such a case 
summons has to be issued in the form 
prescribed by the Third Schedule af 
the Act as laid down by S. 25-B (2), 
By oversight these summonses were 
issued in the ordinary manner. When 
the tenant appeared on 10th March, 
1976, the mistake was discovered, On 
10th March, 1976 itself the Additional 
Controller ordered the tenant to make 
an application for leave to contest the 
ejectment application within 15 days. 
The case was adjourned to 26th March 
1976 for further proceedings. The 
tenant made an application for leave 
‘on 26th March, 1976. He was out of 
time by one day. The Additional 
Controller held that the leave applica- 
tion was time barred. He also took the 
view that the tenant had not offered 
any explanation as to why the appli- 
cation was not filed within 15 days. 
He dismissed the application for leave. 
He made an order of eviction holding 
that the statement made by the land- 
lord in the application for eviction 
shall be deemed to be admitted, ss the 
tenant. 


. 5. Now if the tenant fails to make 
an application for leave to defend the 
ejectment petition what is the - proper 
course for the tenant to take? Is he 


218 Delhi 


without remedy? Has the Controller 
power to set aside the order of evic- 
. tion which he is bound to pass after 
the expiry of 15 days where the 
tenant has not applied for leave to 
defend as is provided by S. 25-B (4)? 
Or, is the tenant’s fate sealed? These 
questions raise a number of points, 
In these. four cases the Additionzl 
Controller seems to have thought thet 
when the tenant did not apply fer 
leave within 15 days there was little 
that he could do for him. Counsel fer 
the landlords have also adopted this 
posture, They say: “The tenant has 
burnt his boats as he did not apply 
for leave within 15 days. The Control 
ler can do nothing. It is for the legis- 
lature to remove the defect.” 

Rent Controller not a Court: 

‘6 It is now well established that 
Rent Controller and the Additional 
Rent Controllers are not Courts, They 
are Tribunals. having the trappings af 
a Court. These Tribunals are a substi- 
tute for Courts; they are known as th? 
“Court-substitute Tribunals”, They desl 
with a large segment of litigation and 
occupy a significant position in tha 
machinery of justice in the country, 
They are required to act fairly and 
objectively. They decided disputes be- 
tween private parties, They sift facts 
and weigh evidence. Because of their 
impartiality in relation to contesting 
parties before them they enjoy the 
confidence of the people, 


7. Section 50 of the Rent Act bars 
the jurisdiction of Civil Courts in re- 
spect of matters falling within their 
cognizance, This is the ouster clause 
ousting the jurisdiction of Civil Courts, 
Section 42 of the Rent Act says thas 
“an order made by the Controller..... 
shall be executable by the Controller as 
a decree......... shall have all the powers 
“of a Civil Court.” In this sense the 
Controller exercises the “inherent judi- 
cial powers of the State” (Associated 
Cement Co. v. P. N. Sharma, AIE 
1965 SC 1595). He has the power te 
give binding and final decisions, sub- 
ject of course to review by the appel- 
late authority and superior Courts, 


Law of limitation: ` 


8. It is equally well established tha’ 
Limitation Act does not apply to the 
proceedings before the Rent Controller. 
(See Town Municipal Council Athan 
v. Presiding Officer, Labour Cour? 
Hubli, AIR 1969 SC 1335 and Nitya- 
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nand M. Joshi v, The Life Insurance 
Corporation of India, AIR 1970 SC 209). 


The Controller is not a Court, though 
S. 36 (2) of the Act vests him with 
certain specified powers under the 


Civil P. C, The period of 15 days, if 
it is considered to be a period of limi- 
tation, can be extended only under 
S. 5 of the Limitation Act. But S. 5 of 
the Limitation Act cannot be invoked 
by the tenant as the Controller is not 
a Court: See Sushila Devi v. Rama- 
nandan Prasad, AIR 1976 SC 177 (182), 
To. hold’ that the Controller can extend 
the time of 15 days will be to fly in 
the face of the statute, 


§. These propositions were settled 
by a Division Bench of this Court in 
Subhash Chander v. Rehmatullah, ILR 
(1973) 1 Delhi 181. This decision was 
accepted as laying down the correct 
law by five Judges in Kedar Nath v. 


‘Mohani Devi, 1974 Ren CR 118 (132) : 


(AIR 1974 Delhi 171) (FB). A Bench 
of three Judges also referred to it with 
approval in Shri Jaitendra Kumar v, 
Lakshmi Kant, 1974 Ren CR 134 (141): 
(1974 Cri LJ 1140) (FB). 

10. I, therefore, hold that the Con- 
troller has no power to extend the 
period of 15 days which is prescribed 
by the statute under S. 25-B (4) read 
with Third Schedule. 

Ex parte: O. 9, R. 13, Civil P, C.: 

11. Two other provisions may -be 
noticed. One is O. 9, R. 13, Civil P. C, 
and the other is O. 47, R.1 of the 
Code, Section 25-B (7) of the Act lays 
down that the “Controller shall, while 
holding an enquiry in a proceeding 
to which this “Chapter applies, follow 
the practice and procedure of a Court 
of Small Causes, including the record- 
ing of evidence,” When we turn to 
Chap. IV of the Provincial Small 
Cause Courts Act, 1887, entitled as 
‘Practice and Procedure’ we find that 
the Small Cause Court follows the 
procedure of the Code. The Judge of 
Small Cause Court has the power to 
set aside‘ an ex parte decree under 
S. 17 of the Provincial Small Cause 
Courts Act. So has the Controller, 

But the question is: Has the Con- 
troller passed an ex parte order of 
eviction’ on the tenant’s failure to ap- 
ply for leave to contest within 15 ' 
days? In my opinion it will not be 
right to call it an ex parte order. 

12. Order 9, Rule 6 of the Code 
provides for ex parte decree. That 
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provision applied where the plaintiff 
appears and the defendant does not 
appear when the suit is called on for 
- hearing. Order 9, Rule 6 does not and 
cannot contemplate a case where the 
defendant does not appear because in 
law he cannot appear and the law 
bars him from appearing. The idea 
underlying Order 9, Rule 6 is that the 
defendant could appear but in fact has 
not appeared. But when the defendant 
could not appear at all, when however 
anxious he might be to appear, he is 
precluded from appearing by law, it 
could not be said in the language of 
Order 9, Rule 6 (1) that the defen- 
dant did not appear, Under Order 9, 
Rule 7, of the Code if an ex parte 
hearing of a suit is adjourned and if 
the defendant appears at the adjourned 
hearing and assigns good cause for his 
non-appearance it is open to the court 
to permit him to be heard in answer 
to the suit as if he had appeared on 
the date fixed for his appearance, Now 
surely the controller cannot do this if 
he is trying the ejectment application 
under the accelerated procedure -of 
Section 25-B. He has no power to 
hear him either on the date fixed for 
the hearing or at any adjourned date 
of hearing if the tenant has not applied 
for leave to contest the ejectment ap- 
plication within 15 days. Again, when 
we look at O. 9 R. 13 it provides 
for an application for setting aside an 
ex parte decree and the two grounds 
on which an ex parte decree can be 
set aside are that the summons was 
not duly served or that the defendant 
was prevented from any sufficient 
cause from appearing. Whatever the 
position may be with regard to the 
first ground, clearly the second ground 
would not apply if the tenant against 
whom an eviction order has been pass- 
ed under Sec, 25-B asa result of his 
failure to ask for leave applied to set 
aside that order, 


13. Take for example a case of a 
summary suit under Order 37 of the 
Code. The defendant cannot apply 
under Order 9, Rule 13 of the Code 
where he did not ask for leave within 
10 days and the court passed a decree 
against- him. The defendant cannot 
urge that he was prevented from de- 
fending the suit because his mouth was 
shut. as it were by law, and he could 
not put forward his defence. Under 
Order 9, Rule 13 of the Code he can- 
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not apply to set aside the decree, be- 
cause he was not prevented by suňñ- 


cient cause from appearing in suit, 
Therefore, the framers of the Code 
(sic) for such an eventuality, Now 


looking to the provisions of Order 9, 
Rule 6 it seems to me clear that those 
provisions do not apply to the decree 
passed in a summary suit and that an 
application to set aside a decree in a 
summary suit is mot regulated by 
Order 9, Rule 13 but by Order 37, 
Rule 4 of the Code. In other words, 
Order 37, Rule 4 is a self-contained 
order which deals not only’ with the 
Yights of the defendant to appear in a 
summary suit in which a decree has 
been passed if leave to defend is not 
given to him but also with the proce- 
dure to be followed if the defendant 
wishes to have a decree passed in a 
summary suit set aside: P. N. Fims 
Corporation 
Ltd., AIR 1958 CJ 
and Desai J.). 


14, The same is the position under 
Sec. 25-B of the Act. If the tenant 
fails to appear or fails to obtain leave 
within 15 days from the date of the 
service of the summons on him the 
Rent Controller cannot hear him. He 
will say to the tenant present before 
him on the date of hearing or on tha 
adjourned date: “I cannot hear you 
because you have not made the appli= 
cation for leave within the prescribed 
time”, This is what happened in this 
case On 26th March 1976 the tenant 
was present before the Addl, Control- 
ler ready with an application for leave 
in his hands. The Addl. Controller told 
him: “I cannot accept your leave ap- 
plication because you are out of time. 
I must pass the order of eviction.” 
The Controller is bound to apply the 
fiction of law which the legislature 
bids him to apply. The fiction is: “The 
statement made by the landlord in the 
application for eviction shall be deem- 
ed to be admitted by the tenant and 
the applicant shall be entitled to an - 
order of eviction.” The reason is the 
statutory bar, namely, that the tenant 
“shall not contest the prayer for evic- 
tion from the premises unless he files 
an affidavit stating the grounds on 
which he seeks to contest the applica- 
tion for eviction and obtains leave from 
the Controller”. But if he fails to ap- 
pear or fails to obtain leave he 
cannot be heard. The order of evic 
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tion must follow if the petition dis- 
closes a cause of action and is other- 
wise in order. It must, therefore, .be 
held on the construction of the statute 
that the Rent Controller has neither 
the power to extend the period of 15 
days for leave to contest the suit for 
eviction nor to condone the delay. Nor 
has he power to hear the tenant un- 
less he files an affidavit stating the 
grounds on which he seeks to contest 
the petition and obtains leave from the 
Controller. It appears to me that fur- 
ther, the order of eviction passed as a 


consequence of the tenant’s failure to 
apply for leave is not an ex parte 
order in the sense of Order 9 of the 


Code and therefore the remedy of Rule 
13 of Order 9 of the Code is ill-suited. 
15. Before the Controller Order 9, 
Rule .13 applies at the stage when the 
tenant absents himself after leave- has 
been granted to him and the Control- 
ler after he has commenced the hear- 
ing of the application for ejectment 
passes an order of eviction (Sec. 25-B 
(6)). This is why the practice and 
procedure of small cause court which 
includes the power to set aside ex parte 
decree is mentioned in  sub-sec. (7) 
when, after leave, the “inquiry” has 
begun. 
Review: Order 47, Civil P. C.: 

16. Section 25-B (9) confers power 
of review on the Rent Controller. It 
says “where no application has been 
made to the High Court on revision, 
the Controller may exercise the power 
of review in accordance with the pro- 
visions of the Order XLVII of the 
First Sch. to the Civil P, CG. 1908.” 
The power of review is not an inherent 
power, It must be conferred by law 
specifically or by necessary implication: 
See Patel Narshi Thakershi v. Pradu- 
mansinghji Arjunsinghji, ATR 1970 SC 
1278. So the legislature has conferred 
the power of review on the Controller 
in express terms. But its scope is de- 
fined by Order XLVII of the Code. An 
` ex parte decree cannot be set aside 
under Order 47, Rule 1 of the Code. 
The scope of review was laid down by 
the Privy Council in Chhaju Ram v. 
Neki, AIR 1922 PC 112, and Bishesh- 
war v. Parath Nath, AIR 1934 Pc 213. 
The view of the Full Bench in Ghan- 
sham Singh v. Lal Singh, (1887) ILR 9 
All 61 taking a contrary view must be 
held to be overruled in view. of the 
subsequent decision of the Privy Coun~ 
cilin -Chhajju v.: Neki, supra. The 
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words “any other sufficient reason” in 
Order 47, Rule 1 will not comprehend 
a case of ex parte decree. So is the 
case with an order of eviction passed 
as a result of the tenant’s failure to 
apply for leave. The tenant cannot ask 
the Controller to set aside the order 
of eviction in exercise of his power of 
review where he has defaulted in mak- 
ing the application for leave and on 
the face of the order he is unable to 
show any error. The words “any other 
sufficient reason” used in Rule 1 of 
Order 47 have been incorporated to 
mean “any reasons sufficient on grounds 
at least analogous to those specified 
immediately previously.” That is an 
excusable failure to bring to the notice 
of the court new and important mat- 
ters or error apparent on the face of 


the record. In Chhajju Ram’s case 
(supra) it was held that Rule 1 of 
O. 47 must be read as in itself defini~ 


tive of the limits within which review 
is permitted. I am therefore of the 
view that “the tenant cannot invoke in 
these cases the Controllers power of 
review, 3 


17. Inherent powers: 


“Where is the power to be found for 
the Controller to do justice in such @ 
case? The Controller is not a court, 
He is tribunal. The tribunal has an 
inherent power to recall or vacate any 
order, Every tribunal has inherent 
power to correct its own error provid- 
ed the circumstances are such that the 
correction of that order is necessary in 
the interests of justice. Such inheren? 
power is necessarily implied in every 
authority or tribunal who has the 
authority of deciding a matter, To deny 
such power to any tribunal would be 
to paralyse it. It would render that 
tribunal incapable of properly decid- 
ing the matters intrusted to it. The 
only limitation to this power is that 
this must be necessary for the ends of 
justice, or to prevent an abuse of its 
process, The question has to be decid- 
ed in view of the circumstances attend- 
ing the recall. Take a case where the 
tenant has not been duly served with 
summons. Or a case where for suffi- 
cient cause he was prevented from ap- 
plying for leave to contest within 15 
days, eg. where he fell seriously - il? 
and was unable to contact the lawyer. 
In exercise of the inherent jurisdiction 
.the controller can, set aside the order 


of eviction and. réhéar and..redecide 
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the case if the tenant can show that 
he was prevented: from applying for 
leave for a sufficient cause: There is 


- abundant authority for this view: See 


Jagir Singh Sobha Singh v. Settlement 
Commr. Pepsu, AIR 1959 Punj 457 at 
p. 459 (FB), Metal Febricators (India) 
v. B. D. Gupta, 1975 Lab IC 1707 at 
p. 1713 (Delhi), I. T. Officer v. Murli- 
dhar, AIR 1974 Cal 272 at p. 274 and 
Dr. S. C. Jain v. Smt. Sushila Devi, 
1974 Ren CR 322 (Him Pra).” 


28. For the view that the tribunal 
has an inherent jurisdiction to set 


-aside- an eviction order there is ample 


warrant in Sec, 37 (1) of the Act. That 
section says: 


“No order which prejudicially affects 
any person shall be made by the 
Controller under this Act without giv- 
ing him a reasonable opportunity of 
showing cause against the order pro- 
posed to be made and until his objec- 
tions, if any, and any evidence he may 
produce in support of the same have 
been considered by the Controller.” 


19. This is the source and fountain 
of the Controllers power. This is the 
legislative recognition of the doctrine 
of natural justice in clearest terms. 
Every tribunal is bound to follow the 
principles of natural justice. Section 
37 is. the procedural guideline. Proce- 
dure is of the greatest importance. .The 
Tribunal has the power to regulate its 
own procedure provided it observes the 
norms of fair hearing or rules of natu- 
ral justice, The Controller is at liberty 
to devise his own procedure to per- 
form his task. In the realm of proce- 
dure he is the master. But he must 
give a fair hearing while determining 
issues before him. 


20. The power to recall or vacate an 
order is inherent in the constitution 
of every tribunal. So with the 
Controller, He can in the workshop 
of his judicial carpentry fashion or 
forge his own procedure to meet the 
demands of justice. This is what “legal 
smithy” means, to use a happy phrase 
of Maitland. The failure of the tenant 
to apply for leave is a case very much 
‘equal to a case where an order is 
passed in the absence of a party. In 
both cases on showing sufficient cause 
relief can be given. The tenant can be 
given an opportunity to apply for leave 
to contest the application. This: is my 
‘conclusion, ic Se he 
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The draftsman’s handiwork: 

21, But in the mechanism of Sec 
tion 25-B this power does not work 
smoothly. There are two difficulties, 
Firstly the Controller has no power to 
extend the period of 15 days. Secondly 
he is bound to pass an order of evic- 
tion on the tenant’s failure to apply 
for leave within the period of 15 days, 
Such is the rigour of Section 25-B (4). 
Because the door of defence has been 
narrowed down by a chain of stiff pro- 
visions. Even if the tenant appears be- 
fore the order of eviction is made he 
cannot be heard because within 15 


days he has not applied for leave. 
It does not matter that the order 
of eviction has not been passed 


till that time. The fiction stands in the 
way. The Controller's hands are bound. 
He has to apply the fiction. He has to 
make an order of eviction on the 
deeming provision, Therefore, the only 
remedy seems to be a circuitous one. 
The tenant can apply for setting aside 
the order of eviction after it has been 
passed, He will have to-show that he 
was prevented by a sufficient cause 
from applying for leave within the 
prescribed period. 

22. The analogy of such a procedure 
is to be found in Rule 4 of Order 37 
of the Code. Sec, 25-B of the Act is 
modelled on the provisions of O. 37. 
But the draftsman, I venture to think, 
has forgotten to enact a provision 
analogous to Rule 4 of Order 37 in 
the new procedure he was introducing 
in the Rent Act in 1975, The Act is 
silent. The result is that he has pro- 
duced a complexity. There is a ruck 
in the texture of the Act. Not unjusti- 
fiably have the Rent Acts been called 
masterpieces of obscurity. It would 
have been much simpler if the drafts- 
man had given power to the Control- 
ler to set aside the order of eviction, 
He could have provided in terms that 
after the order of eviction, the Con- 
troller may, under special circum- 
stances, set aside the order of eviction 
and if necessary stay or set aside exe- 
cution and may give leave to the ten- 
ant to appear and to defend the peti- 
tion, if it seems reasonable to the 
Controller so to do and on such terms 
as he thinks fit. This is what Rule 4 
does in the case of summary suits 
under Order 37 of the Code. The same 
could have been done in Section 25-B 
to: bring- the provision in line with fe 
the 
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experiment of summary procedure in 
e@jectment suits appears to have been 
tried in 1947: See Ram Karan Das v. 
Bhagwan Das, AIR 1965 SC 1144, But 
in the Bombay Rents Hotel and Lodg- 
ing House Rates (Control) Act 1949 
the draftsman extended the provisions 
of Order 37 of the Code and thus R. 4 
of O. 37° was available for setting 
aside the decree where the tenant was 
not able to place his side of the case 
at the hearing. 

23. In Order 37 the legislature has 
made a significant amendment by Act 
104 of 1976 by enacting Rule 3 (7) 
which says: 

“The court or Judge may for suffi- 
cient cause shown by the defendant 
excuse the delay of the defendant in 
entering an appearance or in applying 
for leave to defend the suit.” 

24, This power has not been given 
to the controller by the statute and 
this has caused all the trouble. This 
is a defect. But I simply cannot fold 
my hands and blame the draftsman, 
The answer rhust be found. The ans- 
wer is in the interstices of procedure. 
Rule 23 of the Delhi Rent Control 
Rules, 1959 says that on question re- 
lating to procedure not specifically 
provided by the Act or the Rules, the 
controller shall .be guided by the pro- 
visions contained in the Code of Civil 


Procedure. ` Section 151 of the Code 
saves the inherent power. On this 
storehouse of judicial power the Rent 
Controller can draw, 
Delay and laches: 

25. There remains to consider one 


further point. The controller has in- 
herent power to set aside an eviction 
order on the tenant’s ‘application where 
he finds that there was sufficient cause 
for the tenant’s default in making an 
application for leave. So much is clear. 
But within what period has the tenant 
to apply? The Limitation Act has no 
application. The rule that ought to 
guide the Controller was enunciated as 
long ago as 1890. He will give to the 
words “sufficient clause” a liberal con- 
struction so as to advance substantial 
justice when no negligence nor inac- 
tion nor want of bona fides is impu- 
table to the tenant. (Krishna v. Chat- 
happan (1890) ILR 18 Mad 269 follow- 
ed in State of West Bengal v. 
Howrah Municipality, AIR 1972 SC 
749 at p. 755). The Controller can ʻe- 
fect the application to set aside the 
eviction order on the ground of un- 
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explained delay or laches. The bar of 
limitation and the bar of laches are 
two different concepts, An application 
to set aside an eviction order is not 
founded on any right conferred by 
statute, If the Limitation Act does nol 
apply the landlord cannot claim that he 
has acquired any vested right on the 
ground that the tenant did not apply 
for leave within 15 days. Delay, of 


_course, the tenant has to explain, But 


there is no question of acquisition of a 
vested right by the. landlord: See Dr. 
S. C..Jain case (1974 Ren CR 322} 


(Him Pra) (supra), 

26. Now I turn fo the individual 
cases, 
C. R. 295 of 1976: 

27. In this typical case there was 


only delay of one day, This was ona 
of the first cases under the Rent Ordi- 
nance 1975. Undoubtedly a large num- 
ber of litigants may not be familiar 
with the rigorous provisions of Section 
25-B and some . indulgence may ina 
proper case have to be shown if tha 
litigant’s conduct is explicable on tha 
basis that he was not aware of the 
consequence and the risk which he was 
incurring by not taking the proper 
step under Section 25-B. There is no 
lack of bona fides, no inexcusable 
delay. One day’s delay ought to be 
condoned. (See Shiddappa v, Raghu- 
nath, AIR 1956 Bom 596). 


C. R. 91 and 92 of 1978: 


28, The facts of these two cases are 
more or Jess identical. The landlord 


purchased the property in 1972, Ha 
sued the tenants for ejectment, 

29. In C. R. 91 of 1978 the first 
ejectment case against the tenant 


brought in 1976 was dismissed on May 
23, 1977. On June 4, 1977 the second 
case was brought by the landlord 
against the tenant on the ground of 
bona fide requirement. Summons was 
served on June 9, 1977. The date of 
hearing “(DOH)” was July 28, 1977, 
15 days from service of summons ex- 
pired during vacation. The application 
for leave: ought to have been made on 
July 4, 1977 when the courts reopened 
after the summer recess. 


30. The tenant actually made tha 
application on July 6, 1977. His case 
was that during vacation his lawyer 
had gone to the hills and he could not 
contact him. On July 4, 1977, he deve- 
loped light fever, On July 5, 1977, ha 
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went to the lawyer, and on July 6, 
1977 he made the application under 
Section 25-B of the Act, Section 5 of 
the Limitation Act and Sec, 151 of the 
Code. The Additional Controller on 
October 30, 1977 dismissed the tenants 
application for condonation of two day’s 
delay. She passed the order of eviction 


against the tenant on the deeming pro- . 


vision. 

31. Now the tenant had pleaded in 
expiation that he was misled by the 
date of hearing (“DOH 28-7-77”) noted 
in the summons, and by the new pro- 
cedure the Rent Act had introduced 
because he had known only the old 
procedure under which he had fought 
the first case with the landlord. The 
first case was dismissed on May 23, 
1977 and the second case under Sec- 
tion 25-B was brought on June 1, 1977. 
This perplexed the tenant. His past 
experience was that he was to file 
written statement on the date fixed. 
But the new procedure required him 
to apply for leave within 15 days. He 
said the signpost of “DOH 28-7-77" 
misguided him. Then he pleaded that 
in the summer vacation his lawyer was 
not available. The Additional Control- 
ler rejected the ground by saying that 
he could have engaged some other 
lawyer and of lawyers in Delhi there 
was no dearth. 


32. In my opinion this was a fit 
case where the Additional Controller 
should have set aside the order of 
eviction. The delay was of two 
days, The immediate past experience 
of the tenant where he had 
won the case and the introduction of 
the new procedure under which the 
second case was filed in quick succes- 
sion was indeed an intriguing situation 
which could perplex any one except 
the consummate lawyer. The tenant 
naturally wanted to engage the same 
lawyer who had secured him victory 
earlier, The intervention of summer 
vacation and the non-availability of 
the lawyer, ignorance of the new pro- 
cedure in the background of the im- 
mediate past were sufficient cause for 
the delay of 2 days. 


33. True itis that the Controller 
was bound to make the order of evic- 
tion in the first instance. But the next 
moment she could have set aside the 
order, This exercise under the new 
procedure is indeed inevitable. It is a 
lamentable waste of time because the 
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draftsman has given the Controller 
no power to extend the time or to 
excuse the delay, But in the interest 
of justice the order of eviction can be 
set aside and the tenant can be heard. 

34. In C. R, 92 of 1978 the landlord 
sued another tenant, He brought the 
petition on June 1, 1977 while a pre- 
vious case of ejectment constituted by 
him in 1975 was still pending. This 
made the confusion worse confounded. 
Summons under Sec, 25-B was served 
on the tenant on June 12, 1977, “DOH” 
was July 28, 1977. Counsel during 
vacation could not be contacted. On 
July 5, 1977 the tenant went to the 
lawyer. On July 6, 197% he made the 
Application. His application also met 
the same fate. On October 30, 1977 he 
was ordered to vacate, 

35, This case isa glaring instance 
where the tenant was served with 
summons when the first ejectment case 
was pending against him, Summons was 
served on June 1, 1977. The first case 
was dismissed on September 20, 1977, 
That the tenant was misled by the new 
procedure in the utter confusion of 
two cases one after another coupled 
with the non-availability of the lawyer 
are in my opinion good grounds to set 
aside the order of eviction. A tribunal 
can take a sympathetic attitude if the 
circumstances of a case so require, be- 
cause it is not a court and is free 
from the technicalities of court pro- 
cedure makes the proceedings clear and 
orderly. The tribunals are playing a 
major role in the judicial spectrum of 
the country, They are our generation’s 
answer to the inadequacy of the judi- 
cial process, They enable the ordinary 
man to obtain a cheap, fair and ex- 
peditious hearing. 

C M. (M) 90 of 1977? 

36. In this case tha ejectment appli- 
cation was made on January 17, 1977, 
The “DOH” was February 14, 1977. 
The tenant was served with summons 
on January 23, 197%, 

3%. On February 14, 1877 counsel 
for the tenant appeared before the 
Additional Controller and requested for 
time. The Controller declined to ad- 
fourn, He made an order of eviction 
taking the view that 15 days time “in 
no case can be extended.” . 

38. On February 16, 1977 the tenant 
made an application for leave to con- 
test the case under Sec, 25-B (1), See- 
tion 5 of the Limitation Act with 8 
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medical certificate ‘dated Feb. 5, 1977 
showing that the tenant had acute pain 
in back and leg and had been advised 
rest for 10 days. The landlord opposed. 
The Controller dismissed the applica- 
tion on August 12, 1977 taking the 
view “that neither the delay can be 
condoned nor is there any good ground 
for condonation of delay.” 

38. In this case the ground was 
illness. The delay was of 9 days. 
Summons was served on January 23, 
1977, Time expired on Feb, 7. 1977. 
The application for setting aside the 
order of eviction was made on Febru- 
ary 16, 1977. In my opinion the tenant 
had shown sufficient cause. The doc- 
tors certificate without disbelieving 
the doctor could not be rejected. 
Conclusion : 

49. Section 25-B (4) is the kingpin 
of the entire scheme of chapter III-A. 


The truth is that in all these cases 
the Additional Controller completely 
misunderstood the scope of Section 


25-B (4). The orders show a complete 
misapprehension of his powers, He had 
the power to set aside the order of 
eviction on sufficient cause being 
shown. He thought that Subash Chan- 
der’s case (ILR (1973) 1 Delhi 181) 
(supra) prohibited him from extending 
the time under S. 5 as the limitation 
did not apply:to the Rent Controller. 
This was a misreading of that case. In 
so far as he held that 15 days time 
could not be extended he was right. 
But he misconceived the inherent 
powers of the tribunal which he pos- 
sessed in ample measure. Subash Chan- 
der’s case had affirmed the existence of 
inherent power. In the new setting of 
Section 25-B oniy the judicial tech- 
nique was to be different. 

41. I, therefore, set aside the evic- 
tion orders in all the four cases. The 
tenants have filed the affidavits for 
leave to contest. These will now be 
considered by the respective Additional 
Controllers. They will decide whether 
to give leave to the tenant to contest 
the application for eviction or not. 

42. The parties are directed to ap- 
pear before the respective Additional 
Controllers on January 14, 1980. 

43. Records be sent down imme- 
diately. 

Order accordingly. 
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(A) Prevention of Food Adulteration Act 
(1954), Ss. 10, 7, 2 (as stood prior to 1976 
Amendment) — Food Inspector — Power 
to take sample — Hotelier selling cook- 
ed food — Atta meant for preparation 
of chapaties — Food Inspector entitled 
under S. 10 (1) (a) to take its sample. 


It is held by the Supreme Court in 
Food Inspector, Calicut v. Charukattil 
Gopalan (1971 Cri LJ 1277) (SC) that 
when there is a sale to a Food Inspector 
under the Act of an article of food, which 
is found to be adulterated, the accused 
will be guilty of an offence punishable 
under S. 16 (1) (a) (i) read with S. 7 of 
the Act and the article of food purchas- 
ed by the Food Inspector need not have 
been taken out from a larger quantity 
intended for sale and the person from 
whom the article of food is purchased 
by the Food Inspector need not be a 
dealer as such in that article. It is true 
that in its subsequent decision in M. C, 
D. v. Laxmi Narain Tandon (1976 Cri LJ 
547) (SC) the Supreme Court observed 
that sub-sec. (2) of S. 10 of the Act makes 
it clear that if an article of food is in 
the possession of a person who does not 
fulfil the character of a seller, conveyer, 
deliverer, consignee, manufacturer, or 
storer for sale such as is referred to in 
sub-secs. (1) (a) and (2) of the section, 
Food Inspector would not be competent 
under the law to take a sample and on 
such sample found adulterated, to valid- 
ly launch prosecution. However the 
decision of the Supreme Court in Laxmi 
Narain Tandon’s case does not overrule 
its earlier decision in the case of Food 
Inspector, Calicut Corporation, though it 
was noticed in the judgment for a dif- 
ferent purpose. Thus once a person fule 


fils the character of a seller of adulterate, 


ed food and sells it knowingly for the 
purposes of analysis, his case would be 
covered by Section 10 (1) (a). That being 


*To revise order of B. N. Chaturvedi, Me- 
tropolitan Magistrate, New Delhi, D/= 
` 18-10-1976. 
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-50, in such a case there is no need to 
consider whether the case would be 
covered by sub-section (2) of Section 10 
or not. 1977 Cri LJ 1525 (Guj), 1977 Cri 
LJ 1102 (Gauhati), 1977 Cri LJ 1807 
{Bom) and (1977) 1 FAC 114 (Raj) (hold- 
ing that 1971 Cri LJ 1277 (SC) is- over- 
ruled in AIR 1976 SC 621), Dissented 
from; (1980) 1 FAC 206 (Delhi), Overrul- 

ed. (Paras 6, 7, 8, 9, 30, 44) 

Where sample of Atta (Wheat flour) 
meant for preparation of Chapatis in- 
tended for human consumption is will- 
ingly sold by a Hotelier to the Food In- 
spector for purpose of analysis, the case 
would be covered by S. 10 (1) (a) and if 
the sample is found adulterated the 
Hotelier is liable to be convicted. 

(Para 10) 

(B) Prevention of food Adulteration 
Act (1954), Ss. 10, 7, 16 (Prior to 1976 
Amendment) — Food Inspector — Power 
to take sample — Person selling article 
of food or using it in preparation of an- 
other food article — Food Inspector can 
take sample. 1977 Cri LJ 1807 (Bom) 
and 1977 Cri LJ 1525 (Guj), Dissented 
from. 

According to the prohibition envisaged 
by S. 7 (i) of the Act no person shall 
himself or by any other person ‘on his 
behalf manufacture for sale or store, 
_ sell or distribute any adulterated food 
which includes any ingredient of food, 


which ordinarily enters into or is used 
in the composition or preparation of 
food. (Para 16) 


Where a Hotelier sells cooked meals to 
its customers, Atta from which Chapatis 
are prepared by him being an ingredient 
of the cooked food sold by him, sample 
of it could be taken notwithstanding the 
fact that it was not sold as such. 

(Para 16) 

Examining the provisions of S. 10 along 
with the provisions envisaged by S. 7 (i) 
read with S. 2, there can be no escape 
from the fact that the article of food 
referred to in Cl. (a) of sub-sec.- (1) of 
S. 10 includes any article of food used 
in the composition or preparation of 
human food regardless of the fact that 
the party from whom, sample of the com- 
ponent of the article of food is taken, is 
not sold by that party as such. To hold 
otherwise would tantamount to frust- 
rating the aim of the Act by encourag- 
ing unscrupulous persons to use adulte- 
rated components in the article of food 


- sold by them’ with a view to make size-. 
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able profits at the cost.of the health 
of the nation. The Food Inspector has 
the power to take a sample under Sez- 


‘tion 10 (1) of the Act from a person who 


either sells the article as.such or uses 
that article in, the preparation of .anothar 
article of food which he sells as such. 
1977 Cri LJ 1525 (Guj) and 1977-Cri LJ 
1807 (Bom), Dissented from; 1972 FAC 
481 (Delhi) (FB), Explained and Disting. 
Case law discussed. (Para 18) 


The fact that the Food Inspector can, 


take sample from a person whose ` acti- 
vity of business is to use an article of 
food as an ingredient in the sale of an- 
other article of food in which the person 
may be dealing or indulging in as a busi- 
ness activity, does not mean that it would 
cover even the case of an article of food 
kept by any person for his private con- 
sumptioh. Secondly, any person who is 
storing an article to be used as an ingre- 
dient for the preparation of another arzi- 
cle of food which he may sell would cer- 
tainly be covered by sub-clause (iii) -of 
clause (a) of Section 10 (1) of the Act. 
(Paras 35, 38, 41) 


(C) Prevention of Food Adulteration 
Rules (1955), App.. B, Item A 18.01 — 
Atta (Wheat flour) — Purity — Minimum 
standard — Insect infestation not con- 
templated — Sample containing. weevils 
— Atta is adulterated. (Prevention of 
Food Adulteration Act (1954), S. 7). 

(Para 28) 


(D) Prevention of Food Adulteration 
Act (1954), S. 10 (2) (as amended by Act 
34 of 1976) — Scope — Amendment is 
in nature of clarificatory piece of legis- 
lation — Does not for first time confer 


‘power in Food Inspector to take sample 


of ingredient of food article used. for 
preparation of another food article — 
Power did exist in unamended S. 10 (1) 


itself. (Para 42) 
Cases Referred: Chronological Paras 
(1980) 1 FAC 206 (Delhi) l ` 44 
(1979) T FAC 288 (Bom) 24 
(1979) 1 FAC 265 (Delhi) 8 
(1978) 2 FAC 118 (Delhi) 25. 


1977 Cri LJ 1807: (1977) 2 FAC 213 
(Bom) 9, 21 

1977 Cri LJ 1102: (1977) 2 FAC 1 (Gau- 
hati) 9; 26 

1977 Cri LJ 1525: (1977) 2 FAC 101 (Guj) 

(1977) 1 FAC 114 (Raj) ` 9, 23 

1976 Cri LJ 336: (1975) 2 FAC 223: AIR 
. 1976 SC 394 
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1976 Cri LJ 547: ATR 1976 SC 621 2, 
4, 6, 8, 9, 19, 20, 

21, 22, 30, 34, 39, 44 

1972 FAC 481 (Delhi) (FB) 4, 19, 20, 
21, 31, 32, 33, 34, 35, 36, 43 

1971 Cri LJ 1277: 1972 FAC 9: AIR 1971 
SC 1725 2, 4, 6, 8, 9, 10, 21, 22, 
24, 30, 36, 39, 40, 44 

"1970 Cri LJ 1605: 1972 FAC 283: AIR 
1970 Delhi 244 (FB) 8 
1960 Cri LJ 886: AIR 1960 Andh Pra 366 
36 


1959 Cri LJ 997: AIR 1959 Mad 333 36 
(1915) 1 KB 526: 112 LT 503, Mc Nair v. 
Terroni 27 
Bikramjit Nayyar, R. K. Malik, R. C. 
Sharma and Shri S. A. Gupta, for Peti- 
tioner; D. C. Mathur and K. R. Sharma, 
for Respondents. 


PRITHVI RAJ, J.:— Hardev Singh son 
of Gulab Singh, respondent No. 1, was 
tried by Shri R..D. Aggarwal, Metropo- 
litan Magistrate, New Delhi, on a com- 
plaint filed by the petitioner under Sec- 
tion 7 read with Sections 16 and 17 of 
the Prevention of Food Adulteration Act, 
1954, (hereinafter called ‘the Act’) on 
the allegation that the sample of Atta* 
sold by him as vendor on behalf of M/s. 
Punjabi Hotel, respondent No. 3, to Food 
Inspector, M. S. Chadha, on 5th Novem- 
ber, 1974, was found to be adulterated 
due to presence of insect infestation. Re- 
spondent No. 2, Ranjeet Singh, was im- 
pleaded as an accused alleging that he 
was the working partner of M/s. Pun- 
jabi Hotel, respondent No. 3, supervising 
and managing the day-to-day working 
of the Hotel. As per allegations in the 
complaint, the Atta was exposed/meant 
for preparation of Chapatis being sold 
and intended for human consumption at 
the premises of respondent No. 3. The 
trial Court on evaluation of evidence, 
holding that the Atta was declaréd adul- 
terated on account of presence of insects 
but it having not been proved that it 
was rendered unfit for human consump- 
tion and that before Chapaties were to be 
prepared, it was to be cleaned by sieving 
and further that the Atta from which 
the sample was lifted was not meant for 
sale as such, following the decision in 
Municipal Corporation of Delhi v. Ka- 
cheru Mal, (1975) 2 FAC 223: (1976 Cri 
LJ 336) (SC) by its impugned judgment 
dated 13th October, 1975, discharged the 
respondents. 

2. The petitioner challenges the cor- 
rectness of this view in the present revi- 
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sion petition. The revision petition came 
to be heard by one of us (Yogeshwar 
Dayal J.) The learned Judge repelling 
the contention sought to be urged on be- 
half of.the respondents that “weevils are 
not insects” and that at any rate five 
weevils would not render the sample in- 
sect infested, by his order dated 12th 
September, 1978, held that ‘weevil’ is an 
‘insect’ which is ‘very injurious’, and 
taking note of the fact that the minimum 
standard of purity prescribed for the 
Atta as per Rule A.18.01 of the Preven- 
tion of Food Adulteration Rules, 1955 
(hereinafter called ‘the Rules’) framed 
under the Act, was of the view that on 
a prima facie appreciation of the facts 
of the case, the sample of Atta was ‘in- 
sect infested’. The learned Judge noticing 
the testimony of the Public Analyst, Shri 
Bhatnagar, and Dr. N. K. Paul, Assistant 
Medical Officer of Health, took the view 
that the Atta, sample whereof was taken 
by the Food Inspector, was unfit for hu- 
man consumption. He, however, in view 
of the other submission sought to be 
urged on behalf of the respondents that 
they were not dealers in Atta and that 
the Food Inspector was not entitled to 
draw the sample, did not express final 
opinion in the matter. The learned Judge 
further noticing that in some of the de- 
cisions relied upon before him, observa- 
tions of the Supreme Court in Municipal 
Corporation of Delhi v. Laxmi Narain 
Tandon, AIR 1976 SC 621: (1976 Cri Ld 
547), were not being correctly under- 
stood, in so far as those cases held that 
their Lordships in the above-cited case 
have overruled their earlier decision in 
Food Inspector, Calicut Corporation v. 
Charukattil Gopalan, 1972 FAC 9: (1971 
Cri LJ 1277) (SC), felt that the matter 
was required to be dealt with by a larger 
Bench. 

3. It may bear mention here that it 
was also contended before the learned 
single Judge that there was no evidence 
against respondents 2 and'3 and therefore 
the impugned order of the trial Court 
was not liable to be set aside qua them. 
The learned Judge taking note of the 
fact that that aspect had not been urged 
before the trial Court, was of the view 
that it-would not be appropriate for him 
to go into that question observing that 
it would be proper for the said respon- 
dents to argue that point before the 
trial Court in case the matter was ulti- 
mately remanded. 

4. The matter was accordingly plac- 
ed before a Division Bench of this Court, 
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V. D. Misra and F. S. Gill, JJ., who, on 
examining the case law, held that the 
decision of the Supreme Court in Laxmi 
Narain Tandon’s case (1976 Cri LJ 547) 
(supra) does not expressly overrule its 
earlier decision in the case of Food In- 
spector, Calicut Corporation (1971 Cri LJ 
1277) (SC). The Bench, however, felt that 
the decision of a Full Bench of this 
Court in Madan Lal v. State, 1972 FAC 
481, needs a reconsideration. The Bench 
accordingly directed that the matter be 
placed before the Hon’ble the Chief Jus- 
tice for constituting a larger Bench. 


5. This is how the matter has been 
placed before us, 


6. The first question that falls for 
consideration is whether the Supreme 
Court in its decision rendered in Laxmi 
Narain Tandon’s case (1976 Cri LJ 547) 
has overruled either in terms or even 
impliedly the ratio of its decision in Food 
Inspector, Calicut Corporation’s case 
(1971 Cri LJ 1277) (SC). It would, there- 
fore, be appropriate to notice these cases. 
In the latter case, the appellant challeng- 
ed the correctness of the view of the trial 
as well High Court in acquitting the re- 
Spondents of a charge against them un- 
der Section 16 (1) (a) (i) of the Act. In 
that case, the second respondent was the 
owner and licensee of a tea-stall of 
which the first respondent, her husband, 
was the manager. The Food Inspector 
bought from him 600 grams of sugar on 
payment of its price for analysis. The 
sample was taken from the stock of 
sugar kept in the tea stall to be used 
in the preparation of the tea sold at the 
stall. The analysis revealed that the 
sample sugar contained artificial sweet- 
ner-Sacbharin equivalent to about 7 per 
cent of sugar-cane. The sample accord- 
ingly was declared adulterated. On the 
basis of that report, the Food Inspector 
filed a complaint against the respondents. 
The trial Court acquitted them holding 
that the prosecution had failed to prove 
that the sugar was kept by the respon- 
dents for sale as such in the tea stall, In 
that view of the matter, the respondents 
were acquitted. In appeal, the High Court 
agreeing with the trial Court held that 
the purchase by the Food Inspector of 
the sugar from the respondents could 
not be considered to be a purchase under 
the Act so as to make them liable of the 
offence of which they were charged. Be- 
fore the Supreme Court it was contend- 
ed that the view taken by both the 
Courts that the respondents were not 
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guilty as they were not dealers in sugar 
as such was erroneous as once the arti- 
cle of food was sold to a Food Inspector 
for analysis, it was of no consequence 
that the said article was not intended to 
be sold as such by the accused, as a sale 
of an article of food under the Act at- 
tracted all the consequences that flow 
from such sale as provided under the 
Act. Their Lordships on examining the 
definitions of expressions ‘food’ and ‘sale’ 
used in Section 2 (1) of the Act, observ- 
ed that sugar at any rate is an article 
which ordinarily enters into and is used 
in the composition and preparation of 
human focd and since sale of an article 
of food for analysis comes within the 
definition of the expression ‘sale’ the 
sample of sugar purchased by the Food 
Inspector satisfied the definition of sale. 
In the premises, it was held that any 
person who sells any article of food 
which was adulterated shall be punish- 
able in accordance with Section 16 (1) of 
the Act as Section 7 of the Act deals with 
not only with manufacture, sale, storing 
or distributing but also selling. Their 
Lordships further observed that they 
were unable to find any indication in the 
Act that when a Food Inspector pur- 
chases an article of food from a person, 
the latter must be a dealer in that arti- 
cle as such. It was accordingly held that; 
when there is a sale to a Food Inspector 
under the Act of an article cf food, 
which is found to be adulterated, the 
accused will be guilty of an offence 
punishable under Section 16 (1) (a) (i) 
read with Section 7 of the Act and that 
the article of food purchased by the Food; 
Inspector need not have been taken o 
from a larger quantity intended for sale 
and the person from whom the article 
of food is purchased by the Food inspec- 
tor need not be a dealer as such in that 
article, 


7. Itis no doubt true that in the 
above-cited case there was a willing sale 
of the article of food and the Supreme 
Court examined the question of the ap- 
plicability of the penal provisions of the 
Act to a person who ‘sells’ an article of 
food for analysis, which, on analysis, is 
found to be adulterated, notwithstanding 
his being not a dealer in the article. In 
that context, it was observed that where 
there is a willing sale of an article of 
food which was adulterated, the vendor 
shall be punished in. accordance with 
Section 16 (1) of the Act, as Section 7 
of the Act deals with not only with 
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manufacture; sale,. storing or 
. but also: selling. .. 


8. The Supreme Court- in -Laxmi 
Narain Tandon’s case (1976 Cri LJ 547) 
was dealing with an entirely different 
question. Therein their Lordships were 
considering the judgment of -a Full 
Bench of this Court in M. C. D. v. Laxmi 
Narain Tandon, reported as 1972 FAC 
283: (1970 Cri LJ 1605), holding that sale 
„made by an employee of the Hotel to the 
Food Inspector for analysis was not sale 
within the ambit of the expression ‘sale’ 
used in the Act as the food supplied by 
the Hotel to its guests could not be 
termed as food meant for sale. The 
Bench in so holding accepted the argu- 
ment advanced on behalf of the respon- 
dents that the consolidated charge by 
the Hotel was for services as a whole 
and no portion of it could be regarded 


notionally as price of food even though < 


the hotelier must have also taken into 
account the cost of food to be supplied 
by him in fixing: the consolidated charge 
to be made from guests staying in the 
Hotel. It was in that context that the 
Bench held that the food so supplied to 
its guests by a hotelier was not meant 
for sale, sample whereof could not be 
taken by the Food Inspector, The 


before the Supreme Court was whether 
on the facts, the sample of the article of 
food taken by the Food Inspector from 
an employee of the Hotel was sale or not. 
The Supreme Court did not sustain the 
view taken by this Court and in fact held 
that there was sale within the meaning 
of the Act and remanded the case for 
further decision. It is no doubt true that 
the Supreme Court in paragraph 14 of 
its above-cited judgment have observed 
that sub-section (2) of Section 10 of the 
Act makes it clear that if an article of 
food is in the possession of a person who 
does not fulfil the character of a seller, 
conveyor, deliverer, consignee, ` manu- 
facturer, or storer for sale such as is re- 
ferred: to in sub-sections (1) (a) and (2) 
of the section, food inspector would not 
be competent under the law to take a 
sample and on such sample found adul- 
terated, to validly launch prosecution 
but the fact remains that the Supreme 
Court in Laxmi Narain Tandon’s case 
had occasion to. refer to the case of Food 
Inspector, Calicut Corporation and had 
their intention been to overrule its earl- 
ier decision, there was no bar in doing 
so, and in fact the said’ decision -had not 
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À . - impliedly. The Supreme Court 


“learned Judges of the 


basic ` 
question under consideration in that casa 


been overruled either in terms or -even 
. referred 
to the said decision only -for the -pur- 
poses of going into the question whether 
acquittal should be converted into 
viction. I am accordingly in 
agreement with the view taken by my 
learned brother Yogeshwar Dayal, J. in 
his reference order dated 12th Septem- 
ber, 1978, and with the view of the 
Division Bench 
(V. D. Misra and F. S. Gill, JJ.). in their 
referring order dated 6th February, 19'79,* 
that the decision of the Supreme Court 
in Laxmi Narain Tandon’s ease does not 
overrule its earlier decision in the case 
of Food Inspector, Calicut Corporation 
(1971 Cri LJ 1277) (SC), though it w 
noticed in the judgment for a different 
purpose. Despite the observations of the 
Supreme Court in paragraph 14 of Laxmi 
Narain Tandon’s case, the law laid down 
in case of Food Inspector, Calicut Cor- 
poration, that once a person fulfills “the 
character of a seller, the sample of food 
sold by him would come within the am- 
bit of ‘sale’ under the Act, and if the 
sample on analysis is found adulterated, 
the vendor is liable to prosecution. It 
need hardly be stated that Section 7 of © 
the Act, inter alia, prohibits selling of 
any adulterated food. Once a person ful- 
fills the character of a' seller of adulte- 
rated food and sells it knowingly for the 
purposes of analysis, his case would - be} 
covered by Section 10 (1) (a). That being 
so, in such a case there is no need to 
consider whether the case would be cov-|' 
ered by sub-section (2) of Section 10 or 
not. 










9. The position of law being wel- 
settled cases, H: J. Rawal v. Shashikant, 
1977 (2) FAC 101: (1977 Cri LJ 1525) 
(Guj); Manindra Narayan v. State of 
Assam,.1977 (2) FAC 1: (1977 Cri LJ 
1102) (Gauhati); State of Maharashtra v. 
Udayram Rupram, 1977 (2) FAC 213: 
(1977 Cri LJ 1807) (Bom); and Municipal 
Council, Jaipur v. Mangal Ram, 1977 (1) 
FAC 114 (Raj) holding that Laxmi Narain 
Tandon’s case (1976 Cri LJ 547) (SC) 
overrules the earlier decision in Food. 
Inspector, Calicut Corporation (1971 Cri 
LJ 1277) (SC) do not lay down good law 
and I say so with. respect to the learned 
Judges as the decision in those cases 
goes contra to the well-settled’ position 
in law in case, Food Inspector; - Calicut 
Corporation. ya . 


*(1977) 1 FAC 265 (Delhi) . 
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-:10. The ratio of the case, Food In- 
spector, Calicut Corporation, is squarely 


applicable to the instant case before us 
as the article of ‘food ‘Atta’ in fact had 
been sold to the Food Inspector 
on analysis was found adulterated being 
insect infested. 


11. Shri D. C. Mathur, the learned 
counsel for the respondents, vehemently 
questioned the competency of the Food 
Inspector to take the sample of Atta con- 
. tending that the respondents had not 
stored the Atta for sale as such. Accord- 
ing to him before the sample of an arti- 
cle is taken from a person, his business 
activity has also to be taken into consi- 
deration. In the instant case, the respon- 
` dents, the learned counsel submitted, did 
not deal in Atta and that being so, the 
Food Inspector was not competent to 
take its sample. 


12. Although we are not required to 
go into this question in the instant case, 
there being a willing sale of Atta by the 
respondent No. 1 without any demur, 
yet with a view to appreciate the above 
submission it would be relevant to exa- 
mine the provisions of law as it stood 
on 5th November, 1974, the date when 
the sample of Atta was taken. 


13. Section 7 as it stood prior to the 
amendment of the Act by Act No. 34 of 
_ 1976, prohibited the manufacture, sale, 
etec., of certain articles of food and read 
as under:— f 

“No person shall himself or by any 
person on his behalf manufacture for 
sale, or store, sell or distribute— 


(i) any adulterated food; 
(ii) any misbranded food; 


(iii) any article of food, for the sale 
of which a licence is prescribed except 
in accordance with the conditions of the 
licence; 


(iv) any article of food the sale of 
which is for the time being prohibited 
by the Food (Health) Authority in the 
interests of public health; or 


(v) any article of food in contraven- 
. tion of any other provisions of this Act 
or of any rule made thereunder.” 
“Food” according to Section 2 (v) means 
any article used as food or drink for hu- 
man consumption other than drugs and 
water and includes—.(a) -any article 
which ordinarily enters into, or is used 
in the composition or preparation of 
cooked food, and (b) any HANOURNE s mat- 
ter or condiments. 
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14. It would also’ be advantageous to ` 
note the definitions of the ‘terms “pre- 
mises”, “sale” and “sample” as defined 
in the Act. 

15. “Premises” according to `S. 2 (xi) 
include any shop, stall or place where - 
any article of food is sold or manufac- 
tured or stored for sale. Under S. 2 (xiii) 
“sale” with its grammatical variations 
and cognate expressions means the sale 
of any article of food whether for cash 
or credit or by way of exchange and 
whether by wholesale or retail, for hu- 
man consumption or use, or for’ analysis, 
and includes an agreement for sale, an 
offer for sale, the exposing for sale, or 
having in possession for sale of any such 
article, and includes also an attempt to 
sell any such article. According to Sec- 
tion 2 (xiv) “sample” means a sample 
of any article of food taken uncer the 
provisions of this Act or of any rules 
made thereunder. 


16. Powers of a Food Inspector _ are 
prescribed in Section 10. The relevant 
part of the said section prior to the am- 
endment read as under: 

“(1) A Food Inspector shall have 
power— 

(a) to take samples of any article of 
food from 

(i) any Tenoa selling such article; 

(ii) any person who istin the course of 
conveying, delivering or preparing to de- 
liver such article to a purchaser or con- 


. Signee; 


(iii) a consignee after delivery of any 
such article to him; and 


(b) to send such sample for analysis to 
the public analyst for the local area 
within which such sample has been 
taken; 


weeeee wee tt te 


(2) Any Food Inspector may enter and 
inspect any place where any article of 
food is manufactured, stored or exposed 
for sale and take samples, of such arti- 
cles of food for- analysis. 


easses eee ç oeonpaw 


Now “food” as defined in Section'2 (v) 
means any article used as food or drink 
for human consumption other than drugs 
and water, and includes any article that 
ordinarily enters into or is used in the 
composition or preparation of human 
food. According to the prohibition envi-| 
saged by Section 7 (i) of the Act no per- 
son shall himself or by any other per 
son on his behalf manufacture for sale 
or store, sell or distribute any adulterat- 
ed food -which in ‘my opinion -would in- 
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elude any ingredient of food, which ordi- 
narily enters into or is used in the com- 
position or preparation of food. Respon- 
dents sell cooked meals to its customers, 
Atta from which Chapatis were prepared 
by the respondents being an ingredient 
of the cooked food sold by them, sample 
of it could be taken notwithstanding the 
fact that it was not sold as such. 


17. On a fair analysis of the provi- 
sions of law, noted above, and on a har- 
monious construction being put on the 
said provisions, it cannot be said that 
the Food Inspector was not competent to 
take the sample of Atta by taking shelter 
under sub-clause (i) of clause (a) of Sec- 
tion 10 on the ground that the respon- 
dents were not selling Atta as such. What 
has to be kept in mind is the mischief 
that the Act seeks to curb. The preamb_e 
of the Act unmistakably shows that the 
Act aims “to make provisions for the 
prevention of adulteration of food”, If 
the contention sought to be urged on be- 
half of the respondents that the Focd 
Inspector was not competent to take the 
sample of Atta as they were not sellirg 
Atta as such, is accepted, it will amount 
to encouraging an unscrupulous perscn 
to use adulterated ingredients which 
may even be filthy, putrid, disgusting, 
rotten or decomposed, in the food sold 
by him, thus defeating the very purpose 
of the Act. It is settled law that harmo- 
nious construction has to be put on the 
various provisions of an enactment so 
as to advance its purpose, rather than 
frustrating it. 


18. Examining the provisions of See- 
tion 10 of the Act along with the provi- 
sions envisaged by Section 7 (i) read 
with Section 2 of the Act, there can ke 
no escape from the fact that the article 
of food referred to in clause (a) of sub- 
section (1) of Section 10 includes any 
article of food used in the composition 
or preparation of human food regardless 
of the fact that the party from whom 
sample of the component of the article 
of food is taken, is not sold by that party 
as such. To hold otherwise would tanta- 
mount to frustrating the aim of the Act 
by encouraging unscrupulous persons to 
use adulterated components in the arti- 
cle of food sold by them with a view to 
make sizable profits at the cost of the 
health of the nation. I am accordingly 
of the opinion that the Food Inspector 
has the power to take a sample under 
|Section 10 (1) of the Act from a person 
twho either sells the article as such or 
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uses that article in the preparation of 
— article of food which he sells as 
suc 


19. In Madan Lal v. State, 1972 FAC 
481, a Full Bench of this Court has clear- 
ly brought out the legal position in this 
respect in paragraph 16 of the judgment 
at page 494 as under:— 


“If a person is a dealer in an article 
of food as such: and he sells it to a Food 
Inspector for the purposes of analysis 
and the sample is found to be adulterat- 
ed, he is guilty of an offence under the 
Act. If a person who is a dealer in an 
article of food as such, refuses to sell it 
to a Food Inspector, the latter has the 
power under Section 10 (1) of the Act 
to take a sample of the article of food 
for the purposes of analysis and the 
dealer cannot prevent him from taking 
such a sample. His unwillingness to ac- 
cept the price of the sample will thus 
be wholly immaterial. He would still be 
guilty of an offence under the Act. If a 
person, who is not a dealer of an article 
of food as such and who keeps it only 
for the preparation of another article of 
food meant for sale, sells such an article 
to the Food Inspector for the purposes 
of analysis and if the sample is found to 
be adulterated, he is again guilty of an 
offence under the Act. Even if he does 
not sell such an article of food to the 
Food Inspector and even if he does not 
accept the price tendered by the Food 
Inspector, Section 10 (1) of the Act em- 
powers the Food Inspector to take a sam- 
ple of such an article of food and that 
all that the Food Inspector is required 
to do in such circumstances is to tender 
payment of the price of the sample. It 
does not matter whether the person from 
whom the sample is taken accepts such 
payment or not. If such article of food 
is found to be adulterated, even then 
the person from whom such sample was 
taken will be guilty of an offence under 
the Act.” 


Summing up of position of law by the 
Full Bench in the above-cited case is in 
no way rendered nugatory by the obser- 
vations of the Supreme Court in Laxmi 
Narain Tandon’s case (1976 Cri LJ 547) 
(supra). In that case the only question 
under consideration by the Supreme 
Court was whether food supplied by the 
hotelier to its guests amounted to sale 
of food to its guests or not. While deal- 
ing with the said question, the Court 
after recapitulating the broad scheme 
of the Act as pointed out in paragraph 


` 
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14 of the judgment, reversing the judg- 
ment of this Court, held that food sup- 
plied by the hotelier to its guests 
amounted to sale of food within the am- 
bit of the expression “sale” used in the 
Act, and accordingly remanded the case 
to this Court with a direction for dispos- 
ing it of in accordance with law. It is 
significant here to remember that among 
articles of food, samples whereof were 
taken in that case, were, milk, curd and 
butter which articles of food were not 
being sold as such by the hotelier. Had 
their Lordships intended to hold ` that 
. samples of articles of food which were 
not sold by the hotelier as such could 
not be taken by the Food Inspector, it 
would have specifically stated so in the 
judgment and there would have been no 
question of remanding the case, putting 
the parties to unnecessary expense, be- 
sides. prolonging the litigation. The argu- 
ment that Section 10 of the Act prohibits 
a Food Inspector from taking sample of 
an article of food which is not sold by 
a party as such is repugnant to the very 
aim sought to be achieved by the Act, 
which seeks to prevent adulteration of 
food and ensure supply of food accord- 
ing to the standard prescribed in the 
Act in respect of various articles of food 
in the interest of the health of the nation, 
The Act does not encourage anti-social 
activities of an unscrupulous person to 
use adulterated constituents in the pre- 
paration of an article of food sold by him 
as such and escape the consequences 
with a smile on his face on his achieve- 
ment in immobilising the health agency 
of the State from catching him for his 
anti-social activity. 


20. The view of the Full Bench of 
this Court in Madan Lal’s case (1972 FAC 
481) does not run contra to the law laid 
down by the Supreme Court in Laxmi 
Narain Tandon’s case (1976 Cri LJ 547) 
and does not call for a second look. In 
my opinion, the Full Bench of this Court 


in Madan Lal’s case has laid down the 


law correctly, 


21. In fairness to the learned counsel 
for the respondents, cases on which he 
placed reliance may be noted here. In 
State of Maharashtra v. Udayram Rup- 
ram, ((1977) 2 FAC 213): (1977 Cri LJ 1807) 
(Bom), sample of milk was taken from 
the respondent which he had kept for 
use in the tea sold by him. The appeal 
filed against his acquittal was dismissed 
by Jahagirdar J. following observations 
in paragraph 14 of the judgment of the 
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Supreme Court in Laxmi Narain Tan- 
don’s case (1976 Cri LJ 547) on twin 
grounds. Firstly, the learned Judge felt 
that Supreme Court in the above-cited 
case had overruled its earlier decision 
in- Food Inspector, Calicut Corporation’s 
case (1971 Cri LJ 1277) (SC) which view, 
with great respect to the learned Judge, 
is not warranted by the decision in 
Laxmi Narain Tandon’s case. Secondly, 
the acquittal was maintained’ on the 
ground that if milk. is stored or kept in 
the restaurant for the purpose of using 
that. milk as an ingredient, keeping or 
storing that milk would not amount to 
storage under the Act. In the premises, 
the learned Judge held that if a sample 
is taken by a Food Inspector under Sec- 
tion 10 (2) of the Act of an article thus 
kept in a restaurant or hotel, it would 
not be a valid exercise of power under 
the said section, and that, if that is so, 
it must follow that the forced sale made 
by the owner of such restaurant and 
hotel would not amount to a sale within 
the meaning of Section 2 (xiii) of the 
Act. With great respect to the learned 
Judge, I express my inability to concur 
in this view which is contra to the view 
of the Full Bench of this Court in Madan 
Lal’s case (1972 FAC 481). In H. J. 
Raval v. Sashikant, (1977) 2 FAC 101: 
(1977 Cri LJ 1525) (Guj), sample of chil- 
ly powder was bought for analysis from 
respondent No. 1 who ran a tkoarding 
house where he served cooked food to 
his customers. He was not a dealer in 
condiments or spices. The said respon- 
dent had purchased the chilly powder 
from respondent No. 2. The question he- 
fore the Division Bench of the Gujarat 
High Court in the above-cited case was 
whether mere storing of an article of 


‘food by a person who was not selling the 


article ‘as such could be said to contra- 
vene the provisions of Section 7 (i) of 
the Act. The Bench following the deci- 
sion of the Supreme Court in Laxmi 
Narain Tandon’s case (1976 Cri LJ 547} 
held that mere storing of an adulterated 
article of food for purposes other than 
sale would not constitute an offence un- 
der Section 16 (1) (a). The Division Bench 
took this view on the assumption that the 
Supreme Court in Laxmi Narain Tan- 
don’s case has overruled its earlier deci- 
sion in Food Inspector, Calicut Corpora- 
tions case (1971 Cri LJ 1277). (SC), This 
is apparent from the Bench’s observa- 
tions made in the case to the effect that 
it would have keen quite an interesting 
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field of enquiry as to how to reconcile 
the: judgment in Laxmi Narain Tandon’s 


ease, with the earlier judgment in Food: 


Inspector, Calicut Corporation’s case, 
. especially when on the: one hand it is 
held that where the article .of food 
found to be ddulterated was merely stor- 
ed by the person who was not a distri- 
butor or seller thereof and who had not 
manufactured it for sale, would not come 
within the inhibition of Section 7 (i) be- 
cause the expression “store” takes its 
colour from the expression preceding and 
succeeding it and it would only mean 
“store for sale”, while, on the other hand, 
in all such cases when a Food Inspector 
takes a sample which the person having 
the article of food is bound to sell and 
in every such case, it can be said that 
apart from the person, from whom the 
sample is taken, not being a seller of the 
article, and he had stored it for his own 
consumption, (emphasis supplied) yet 
once he sold the sample, which in law 
he was bound to sell to the Food Inspec- 
tor, his action of selling the article 
would attract Section 7 (i) read with 
Section 16 (1): (a). The Court did not 
probe the matter further as the learned 
counsel for the appellant, Mr. 
was not prepared to pursue the legal 
battle. any longer. 


22. Now it is evident that the Division 
Bench in: the abovecited case proceeded 
on the assumption that Laxmi Narain 
Tandon’s case (1976 Cri LJ 547) overrules 
the earlier decision in Food Inspector, 
Calicut Corporation’s case (1971 Cri . LJ 
1277), which position is not correct. In 
any case the learned Judges proceeded 
on the assumption that the respondent 
had stored the chilly powder for his own 
use and had not stored it for sale. ‘Cer- 
tainly, if chilly powder was stored for 
‘the personal use of respondent No. 1, 
there was no question of taking a sample 
from ‘it for analysis. Besides, the legal 
battle was not pursued further. This 
ease, therefore, is of no assistance to the 
respondents. 

_ 23. Municipal Council, Jaipur v. Man- 
: gal Ram, (1977) 1 FAC 114 (Raj), is 


equally of no assistance. On facts of that- 


case it was held that mere possession of 
large quantity of milk in 
without anything more, could not lead to 
‘the inference that the respondent was a 
seller, actual or potential. 


24, In State of Maharashtra v. Mun- 
79) 1 FAC 288 
(Bom) case Food Inspector, Calicut Cor- ` 


shi. Kumar Arora, “{1979) 


New Delhi Municipality v, Hardev Singh (FB). 


Thakur, ` 


a container, 
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poration (1971 Cri LJ 1277) (SC). was. dis- 
tinguished on ‘the ground that although 
according to the definition contained in 
Section 2 (xiii), a sale for analysis, is a 
sale of an article of food but that has to 
be looked into, in conjunction with Sec- 
tions 7 and 10 of the Act, as according 
to Section 7 there is no prohibition 
against any person to manufacture for 
Sale etc., etc., of adulterated and mis- 
branded articles of food. The- prohibition, 
it was observed, covers the storing or 
distribution, the main idea is of giving 
delivery to others by way of sale. In the 
premises, it was held that storing an: arti- 
cle of food other than for sale. would 
not constitute an offence under S. -16 (1) 
(a) of the Act. It may bear mention here 
that the point under consideration in 
this case was not in consideration in 
that case. Accordingly, the observations 
made therein that if mere taking of a 
sample for analysis was to be looked 
upon as a sale then the Food Inspector 
can enter any private kitchen, take sam- 
ple for analysis and the man who knows 
nothing about the article being adulterat- 
ed and had not stored the article for 
sale could be proceeded under the Act 
which could never be looked upon as the 
intention of the Act, are not détermina- 
tive of the question under consideration 
in the instant case. ; 


25, In N.D.M.C. v. Subhash Malhotra, 
(1978) 2 FAC 118 (Delhi), the decision 
proceeded on its own facts holding that 
prosecution could not be launched as no 
sale was made by respondent No. I to 
the Food Inspector. 


26. Case Manindra Narayan v. Stata 
of Assam, (1977) 2 FAC 1: (1977 Cri LJ 
1102) (Gau) is distinguishable on its own 
facts. In that case the oil in the tin: from 
which sample was taken was not kept 
in the shop but was. brought out by the 
petitioners from another room of their 
shop-house and the petitioners had told 
the Food Inspector that the oil was 
meant for lighting the lamps at the time 
of Diwali and was not meant for sale. 


27. The learned counsel for the re- 
spondents then sought to contend that 
Atta from which the sample was 
taken was not:exposed for sale and that 
being so, the Food Inspector. was. not 
competent to take its sample. The ` pre- 
cise submission was that the . dictionary - 
Meaning of the word “expose” is “to lay 
forth to view’, “to make bare”, “to dis- 
close”, ete., ete. and the Atta being.. not. 
kept. at the. counter,. laying forth to view, 
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sample thereof could not be taken. Mce 
Nair v. Terroni, (1915) 1 KB ‘526, on 
which strong reliance was placed by the 
learned counsel for the petitioners was 
Sought to be distinguished òn the ground 
that the milk, sample from which was 
sought to be taken in that case,-was kept 
in a pan on the counter of the respon- 
dent’s shop which was not the position 
in the instant case. This decision pro- 
ceeds on the 
ed for sale which is not the: position in 
the instant case. Besides, the submission 
sought to be urged by the learned coun- 
sel for the respondents is not relevant 
for the decision of the controversy þe- 
fore us. . 


28. This brings me to the merits of 
_ the case, According to the report of the 
Public Analyst, Exhibit PF, five weevils 
were found present in the sample. ‘Wee- 
vil’, as pointed out by Yogeshwar Dayal, 
J., in his referring order dated 12th Sep- 
tember, 1978, is defined in ‘Webster’s 
Third New International Dictionary’ 
Volume III, at page 2592. It is an insect 
and although of small size may be very 
injurious. The minimum standard for 
‘purity of Atta does not contemplate any 
insect infestation. The sample of Atta 
was found to be insect .infested. The 
Public Analyst and the Assistant Medical 
Officer of Health of the Local Authority 
have categorically stated that the sample 
of Atta was unfit.for human consumption. 
According to Shri N. K. Pal, Assistant 
Medical Officer of Health, Weevils as 
such can cause gastric irritation and nau- 
sea and vomiting if consumed with any 
food article. That being so, it has to be 
held that the sample of Atta was prima 
facie adulterated and the order of dis- 
charge was not called for. 


29. In view of the position of law 
settled above, I accept this revision peti- 
tion and setting aside the impugned order 
dated 13th October, 1975, remand the 
ease to the trial Court for disposing it 
of in accordance with law. 


YOGESHWAR DAYAL, J.:— 30. I have 
had the advantage of going through the 
judgment prepared by my learned bro- 
ther Prithvi Raj, J. and I fully agree 
with him that the Supreme Court in the 
ease of Municipal ‘Corporation of Delhi 
v. -Laxmi Narain Tandon, AIR 1976 SC 
621: (1976 Cri.LJ 547) neither expressly 
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my tentative view when I had made -re- 
ference of the revision petition . to the 
larger Bench in this case by my order 


‘dated September 12, 1978. The reference 


was, however, necessitated in view of the 
decisions. of other High Courts to she 
contrary noticed in the order of refer- 
ence. 


31. When the reference came up be- 
fore the Division Bench consisting of 
Vyas Dev Misra and F. S. Gill, JJ. the 
Division Bench was also of the view that 
Laxmi Narain Tandon’s case (supra) did 
not overrule the earlier decision in che 
case of Food Inspector, Calicut Corpora- 
tion. But, the Division Bench, at the 
same time, made an observation that the 
decision in the case of Madan Lal v. 
State, 1972 FAC 481 decided by a Full 
Bench of this Court, of which Vyas Dev 
Misra, J. was also a member, “does seem 
to need a reconsideration”. 


32. I also agree with my learned 
brother Prithvi Raj, J. that” the judg- 
ment of the Full Bench in Madan Lal's 
case (1972 FAC 481) (supra) does not re- 
quire any reconsideration. I would, how- 
ever, like to give my reasons for this 
view: 


33. The Full Bench in Madan Lal’s 
case (supra) at page 494 in paragraph 16 
of the report observed as under: — 


“16. If a person is a dealer in an. arti- 
cle of food as such and he sells it to a 
Food Inspector for the purposes of ana- 
lysis and the sample is found to be acul- 
terated, he is guilty of an offence under 
the Act. If a person who is a dealer in 
an article of food as such, refuses to sell 
it to a Food Inspector, the latter has the 
power under Section 10 (1) of the Act 
to take a sample of the article of fnod 
for the purposes of analysis and the 
dealer cannot prevent him from taking 
such a sample. His unwillingness to ac- 
cept the price of the sample will thus 
be wholly immaterial. He would still be 
guilty of an offence under the Act. If a 
person, who is not a dealer of an article 
of food as such and who keeps it anly 
for the preparation of another article of 
food meant for. sale, sells such an article 
to the Food Inspector for the purposes 
of analysis and if the sample is found to 
be adulterated, he is again guilty of an 
offence under the Act. Even if he does 


not sell such an article of food to the 





mor impliedly overruled its decision in 
- the case of Food Inspector, Calicut Cor- 
_ poration v: Cherukattil Gopalan, 1972 
< FAC 9: (1971 Cri LJ: 1277) (SC). This was - 


Food Inspector and even, if he does not 
„accept the price tendéred by the Food 
Inspector, Section. 10 (1) of the Act em- 
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powers the Food Inspector to take a sam- 


ple of such an article of food and that 
all that the Food Inspector is required 
to do in such circumstances is to tender 
payment of the price of the sample. It 
does not matter whether the person from 
whom the sample is taken accepts such 
payment or not. If such article of food 
is found to be adulterated, even then the 


person from whom such sample was 


taken will be guilty of an offence under 
the Act.” 
Exception was, however, taken to the 
portion which I have underlined above. 
34. It was submitted by Mr. D. G 
‘Mathur, learned counsel for the peti- 
tioner, that the aforesaid underlined por- 
tion was against the dictum of the law 
as enunciated in para 14 of the judg- 
ment of the Supreme Court in the case 
of Laxmi Narain Tandon (1976 Cri LJ 
547) (supra). It was submitted that the 
aforesaid view of the Full Bench of this 
Court is also contrary to the scheme of 
the Act and the scheme of the Act does 
not contemplate any power in the Food 
Inspector to take sample from a person 
whose activity of business is to use an 
article of food as an ingredient in the 
sale of another article of food in which 
the person may be dealing or indulging 
in as a business activity. It was also sub- 
mitted that the view of the Full Bench 
would cover even the case of an article 
of food kept by any person for his pri» 
vate consumption. 


35. I will deal with the last part of 
the argument first. It will “be noticed 
that this fear was also expressed before 
the Full Bench in Madan Lal’s case (1972 
FAC 481) as well but the Full Bench in 
paragraph 15 of their judgment ob- 
served: 

“For instance, the Food Inspector can- 
not take a sample of an article of food 
from a person who neither sells it as 
such nor keeps it for the preparation of 
any article of food which he sells. For 
instance, if a dealer in rice keeps in his 
shops a certain quantity of sugar which 
he requires for his domestic consump= 
tion, the Food Inspector has no power 
to take a sample from the sugar for the 
purposes of analysis. The power of the 
Food Inspector to take a sample under 
Section 10 (1) of the Act is restricted to 
taking such samples from a person who 
sells such article of food in the sense 
that he either sells it as such or uses it 
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in the preparation of' another article of 
food which he sells.” 


Therefore, there is no merit in the last 
part of the argument of Mr. Mathur and 
the fear is unfounded. 


36. Coming to the earlier submission 
of Mr. Mathur, it will be noticed that 
the underlined portion of the judgment 
of the Full Bench in Madan Lal’s case 
finds support from the judgment of the 
Supreme Court in the case of Food In- 
spector, Calicut Corporation (1971 Cri LJ 
1277) (supra) wherein Vaidialingam, J. 
speaking for the Court in paragraphs 21 
and 22 of the judgment pertinently ob- 
served as under: 


"21. Mr. Mehta referred us to two de- 
cisions; Public Prosecutor v. Kandasamy 
Reddiar, AIR 1959 Mad 333: (1959 Cri 
LJ 997) and in Re Govinda Rao, AIR 
1960 Andh Pra 366: (1960 Cri LJ 886) in 
support of his contention that the article 
of food purchased by the Food Inspector 
must be shown to have been kept by the 
accused for purposes of sale as such. In 
other words, according to the learned 
counsel the person “from whom an arti- 
cle of food is purchased by -the Food 
Inspector must be a dealer in such arti- 
cle”. In the Public Prosecutor v. Kanda- 
samy Reddiar (supra) the findings of the 
two courts were that the accused was 
carrying the milk taken from his own 
buffalo for his own use. This decision 
does not assist the respondents. But it 
must be stated that the said decision does 
not consider the legal effect of a sale to 
a Food Inspector under the Act and its 
consequences. But we may point out that 
under Section 10 (1) (a) the Food In- 
spector has got power to take samples 
of any article of food from the persons 
enumerated in sub-clauses (i) to (iii). It 
sub- 
clause (ii) of Section 10 (1) (a) that the 
Food Inspector can take samples from 
“any person who is in the course of con- 
veying, delivering or preparing to deli- 
ver such article to a purchaser or con- 
signee.” 

“99. In the case before us if the accus- 
ed had purchased the sugar and it was 
in the process of being conveyed to be 
delivered to the accused, the Food In- 
spector could have taken the sample 
under Section 10 from any person in the 
course of conveying the article for deli- 
very. Similarly, even if the sugar had 
been delivered to the accused, under sub- 


clause (iii) of Section 10 (1) (a) the Food 
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Inspector could have taken the samples 
from them as consignee of the article.” 


37. Once the Supreme Court concedes 
the power to the Food Inspector to draw 
sample under Section 10 (1) (a) of an 
article of food from a “consignee after 
delivery of any such article to him”, 
-there is no question of denying the 
power to the Food Inspector to draw a 
sample of an article of food from a per- 
son with which the Full Bench was 
dealing. 


38. This is clear from the _fact that 
clause (a) of Section 10 (1) of the Act 
opens with the expression “to take sam- 
ples of any article of food” and a read- 


ing of the three sub-clauses of S. 10 (1) 
(a) shows that power is being conferred 
on the Food Inspector to take samples 
of any article of food from three cate- 
gories of persons, namely, (i) any person 
who actually sells an article of food; 
(ii) any person in the process of deliver- 
ing or preparing to deliver and (iii) a 
consignee after delivery of any article 
of food to him. The expression “con- 
signee” occurring in sub-clause (iii) of 
Section 10 (1) (a) does refer to a person 
who carries on the activity of sale of the 
article of food as such or uses it as an 
ingredient. The expression “consignee” 
therein cannot be limited merely to a 
person who carries on the activity of 
sale of article of food as such only. Any 
person who is storing an article to be 
used as an ingredient for the prepara- 
tion of another article of food which he 
may sell would certainly be covered by 
sub-clause (iii) of clause (a) of S. 10 (1) 
lof the Act. 


39. This position also finds support 
from the observations of the Supreme 
Court in the case of Laxmi Narain Tan- 
don (1976 Cri LJ 547) (supra) in para- 
graph 14 of the judgment wherein it was 
observed: 


“The three sub-clauses of sub-sec- 
tion (1) (a) apply only to a person who 
answers the description of a seller or 
conveyer, deliverer, actual or potential, 
of an article of food to a purchaser or 
consignee or his consignee after delivery 

_of such an article to him.” 


In fact, as I read para 14 of fhe judg- 
ment in Laxmi Narain Tandon’s case 
(supra), I find that it, in fact, supports the 
view taken earlier by the Supreme Court 
in the case of Food Inspector, Calicut 
Corporation (1971 Cri LJ 1277). 
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40. Mr. Mathur, learned counsel for 
the petitioner, submitted that Laxmi 
Narain Tandon’s case, particularly the 
earlier portion of paragraph 14 of the 
judgment, overrules the earlier decision 
of the Supreme Court in the case of Food 
Inspector, Calicut Corporation. The por- 
tion relied upon by the learned counsel 
in para 14 of the judgment reads as 
under: 


“Under that section, the Food Inspec- 
tor, whom the Act assigns a pivotal posi- 
tion for the enforcement of its provi- 
sions, is authorised to take samples of an 
article of food only from particular per- 
sons indulging in a specified course of. 
business activity. The immediate or ulti- 
mate end of such activity is the sale of 
an article of food. The section does not 
give a blanket power to the Food Inspec- 
tor to take samples of an article of food 
from a person who is not covered by any 
of the sub-clauses of sub-section (1) (a) 
or sub-section (2).” 


41. I am afraid, I cannot agree with 
the submission of the learned counsel. 
The passage has to be read as a whole 
and read as such the expression “indulg- 
ing in specified course of business acti- 
vity” merely refers to a person who is 
indulging in the activity of sale of an 
article of food as such or a business acti- 
vity where he is using an article of food 
as an ingredient for his business activity 
of sale of other article of food or storing, 
it for sale or exposing it or exhibiting 
it for sale etc. as opposed to keeping it: 
for personal consumption of any other 
trade. 


42, Mr. Mathur also relied upon the 
provisions of Section 10 (2) of the Act 
(as amended by Act 34 of 1976) and 
brought to our notice the amended pro- 
vision which includes “any article of 
for the manufacture of any 
other article of food for sale” and sub- 
mitted that it is only as a result of the 
amendment that the Food Inspector has 
been permitted to take a sample of an 
article of food which is used by any per- 
son for the sale of another article of food. 
It appears to me that this amendment is 
in the nature of a clarificatory piece of 
legislation similar to the explanation 
added by the amending Act for purposes 
of sub-clause (iii) of clause (a) of Sec- 
tion 10 (1) of the Act and does not for 
the first time confer a power in the Food 
Inspector to draw a sample. In fact, this 
power did exist earlier also under Sec- 
tion 10 (1) (a) itself. 
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43,. I am; therefore, of the view that 


` the underlined portion in‘ para 16 of the ~ 
judgment of the-Full Bench of this Court ` 


' inv’ Madan Lal’s case (1972 FAC 481) also 
; lays down the law correctly and. requires 
no ‘reconsideration whatsoever. 


44. I may mention that M.’L.. Jain, J. 
in a case decided recently ‘and reported 
as Abhey Ram v. State, 1980 FAC 206, 
February Part, was persuaded to agree 
with the view that Laxmi Narain Tan- 
don’s -case (1976: Cri LJ .547) overrules 
the view of the Supreme Court in the 
case of Food Inspector, Calicut Corpora- 
tion (1971 Cri LJ 1277). But, it appears 
that the order of reference of the Divi- 
sion Bench in the present case was not 
brought to the notice of the learned 
Judge. 


45. For reasons given by my learned 
brother Prithvi Raj, J. I respectfully ex- 
press my dissent from the view taken 
by M. L. Jain, J. in the above cited case. 


46. I also agree with the reasoning 
_ and the conclusion arrived at by Prithvi 
` Raj, J. in the order proposed by my 
learned brother. 

10: N. VOHRA, J.:— I also agree. 


Revision petition allowed, 
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The Oriental Fire and General Insu- 
rance Co. Ltd. and another, Petitioners 
v. Smt, Sushila Jain and others, Re- 
spondents, 

F. A. O. No. 190 of 1979, D/- 29-2 
1980.* ; 

Motor Vehicles Act (1939), S. 110-CC 
— Power of Tribunal to award inter- 
est — Nature and extent of, 


Where the Claims Tribunal passed an 
award of compensation directing fur- 
ther that the Insurance Company to 
deposit compensation amount within 
two- months failing which interest 
would be payable by it from the date 
of filing of claim petition till realisa- 
tion, the order in respect of interest 
could not be said to be beyond the 
jurisdiction of the Tribunal. The order 
meant that the Tribunal was making 
an order of compensation with inter- 


*From order -of Mahendra Pal, 
Accident Claims . Tribunal, Delhi. Dl- 
25-4-1979. 
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Oriental Fire &.General-“Imsurance.Co. yv; Sushila ` 


Motor l 


"1979 the Tribunal rejected all 
arguments. The tribunal found that ‘the -— 


| AIR, 
-est- -with - this’ concession that if the 
sum of compensation is paid within 


two months, then that will ‘amount to 
complete satisfaction of the Tribunal’s 
order. There is: nothing wrong in grant- 
ing a concession to a party. The power 
to award interest is a discretionary 
power. The Tribunal exercised this 
power in a concessional form. It can- 
not be called “punitive”. 


(Paras 1, 3) - 
S. M.: Suri, for Petitioners; H. R. 
Khan, for Respondents Nos. 1 to 5. , 


ORDER: — The only question that 
has been raised in this appeal 
from the order of the Motor Accident 
Claims Tribunal dated April 25, 1979 
is about the award of interest, The 
husband of respondent No. 1 died in a 
motor accident in 1971. She and her 
children brought an application on 
February 7, 1972 under Sec. 110-A of 
the Motor Vehicles Act, 1939 (the Act) 
against Jupitar’ General Insurance Com- 
pany. After merger the Oriental Fire 
and General Insurance Company ap- 
peared on the scene. At first there was 
some difficulty in knowing about the 
name of the owner of the offending 
vehicle and the ‘number of the insu- 
rance policy, On October 10. 1973 the 
policy was shown to the Insurancé 
Company. Thereafter the trial proceed- 
ed. The Company contested the claim. 
On April 25, 1979 the Tribunal made 
an award of Rs, 48,000/- on account of 
compensation. The company was grant- 
ed two months’ time to deposit the 
amount in the Tribunal failing which 
the claimants were to be entitled 
to interest at the: rate. of 6% per 
annum from the date of filing the 
claim petition till realisation. In terms 
of this order the amount of: Rupees 
48,000/- ought to have been deposited 
on or before June 25, 1979 but actual- 
ly it was deposited on August 20, 1979. 

2. The Insurance Company made an 
application to the Tribunal that it 
should be relieved against the award 
of interest on a number of grounds, 
namely, that the order . dated April 25, 
1979 was not announced in open court, i 
that time was spent in obtaining the 
certified copy, that the order dated 


April 25, 1979 was illegal inasmuch as 


it imposed ‘punitive’ condition and that 
the Tribunal had no-power to make 
such an order. By order dated Nov. 3; 
these- 
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order was announced in the open court, 
that: the Insurance Company was guilty 
of laches and .delay in -depositing the 
amount, that there was no ground for 
condonation of delay. These are find- 
ings of fact, The Tribunal in all the 
circumstances of the case was. inclined 
to exercise its discretion in favour of 
the widow and the children rather than 
in favour of the Insurance Company. It 
said so in so.many words. True it is 
that the question of interest is essen- 
tially one of discretion. 


3. There is only one question: Has 
the Tribunal power to award interest 
in the form it did? Counsel for the 
insurance company doés not dispute 
that: there is power in the tribunal to. 
award interest under. S. 110-CC of the 
Act. His main quarrel is with the form 
of the order the tribunal made. As 
I read this order it means that the 
tribunal was ‘making an order of com- 
pensation of Rupees 48,000/- with 
interest at the rate of 6 per cent from 
‘|Ithe date of the petition till realisation, 
with this concession that if the sum of 
Rs. 48,000/- is paid within two months 
then that will -amount to complete 
satisfaction of the tribunal’s order. 
There is nothing-. wrong in granting a 
concession to a party. The power to 
award interest is conferred on the tri- 
bunal by the Act. It is a discretionary 
power. The tribunal exercised this 
power in a concessional form, It can- 
not be called “punitive”, as -has been 
urged. That the insurance company did 
not deposit the amount within two 
months is not in dispute. The company 
has forfeited . the right to concession. 
That is all. It must pay interest on the 
amount awarded in terms of the order, 


4. Equity is invoked by counsel for 
relieving the company against: what he 
called the “punitive condition”. I do 
not think itis a case in which the 
court ought to grant relief. The case 
-was fought for seven years or so. The 
company opposed the claim of the 
‘widow and the children tooth and nail. 
The tribunal then made the order, 
Even then it showed concession to the 
- company. The amount’ was not deposit- 
‘ed by reason of bureaucratic delays. 
This was the finding of the tribunal. 
There is nothing unconscionable in an 
order of this form. No fraud, no op 
pression, no undue advantdge, can . be- 
complained .of. The statute empowers 
the tribunal to award interest, : In. sub- 
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stance this- is what it did. So long ~as 


‘the award of interest is sanctioned by- 


the statute the form of the order. is 
immaterial. The substance’ of the thing 
matters. In all the circumstances of the 
case I am not prepared to interfere 
with the discretion .of the tribunal. 
5. For these reasons the appeal is 
dismissed, 
. Appeal disinissed, 


AIR 1980 DELHI 237 
AVADH BEHARI ROHATGI, J. 
Ram Nath and another, Appellants 
v. O. P. Khadria, Respondent. 


S.A.O. No. 64 of 1979, D/-22-2- 
1980.* 

Delhi Rent Control Act (59 of 1958) - 
(as amended by Act 18 of 1976), See- 
tions 25-B, 14 (1),. Proviso, cl. (e), 
15 (2) — Proceedings for eviction by 
Jandiord under S. 14 (1), Proviso, 
cl. (2) read with S. 25-B pending — 
Application by landlord under S. 15-(2), 
seeking order against tenant to deposit 
arrears of rent — Not maintainable — 


Such application is outside the scope 
of proceedings under S. 25-B. AIR 
1979 Delhi 17, Rel. on. (Paras 5, 6) 
Cases Referred: ` Chronological . Paras 
1980- Rajdhani LR 159 (SC). 4 
.AIR 1979. Delhi .17 3, 4 


Y.: K. Jain, for Appellants; A. P. S, 
Ahluwalia, for Respondent. 


JUDGMENT: — This is a landlord’s 
appeal from the order of the Rent 
Control Tribunal under S. 39- of the 
Delhi Rent Control Act, 1958 (the Act). 

2. The landlord brought an applica- 
tion for eviction: of the tenant under 
cl. (e) of the Proviso to S. 14 (1) read 
with S. 25-B of the Act. The tenant 
made an application for leave to con- 
test the eviction case. Leave was 
given. After leave was granted the 
landlord made an application under 
S. 15 (2) requiring the Additional Rent 
Controller to make an order against 
the tenant to deposit arrears of rent. 
The Additional Rent Controller made 
the order under S. 15 (2). The tenant 
‘was required to deposit all arrears of 
rent and future rent month by month. 

3.. From this order the tenant ap 
pealed to the Tribunal. Following my 


*From order of P. K. Bahri, Rent Con- 
trol Tribunal, Delhi, D/- 15-1-1978. 


CX/DX/B585/80/AMG/VBB — 
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decision, in R. K. Parikh v, Uma 
Verma, AIR 1979 Delhi 17 the Tri- 
bunal held that an application under 
S. 15 (2) is not maintainable in the 
‘proceedings brought by the landlord 
under S. 25-B of the Act. He there- 
fore dismissed the application. Now 
the landlord appeals to this Court. 


4, Chapter HI-A was introduced by 
the Amendment Act 18 of 1976 (w.e.f, 
1-12-1975). It provides for a “sum- 
mary trial of certain applications” as 
the title suggests. Under this newly 
introduced procedure it is open to the 
landlord to make an application ‘for 
the eviction of the tenant on the 
ground of bona fide requirement under 
cl. (e) of the Proviso to S. 14 (1). He 
ean elect that his case be tried in ac- 
cordance with the procedure provided 
in S. 25-B. The landlord in the pre- 
sent case so elected. Now in such a 
case the procedure is laid down in 
Chap. HI-A. The tenant has to obtain 
leave. On leave being granted the 
tenant can contest the application. But 
if leave is refused the Controller passes 
an order for recovery of possession. 
From the order of recovery of posses- 
sion made by the Contoller no appeal 
or second appeal lies. A revision to 
the High Court is provided. In R., K. 
Parikh’s case I held that no appeal 
lies to the Tribunal from a case heard 
and decided under S. 25-B. The 
Supreme Court has now expressly ap- 
proved of Parikh’s case (See Vinod 
Kumar v. Narain Devi, 1980 Rajdhani 
LR 159 (SC)). ; 


5. Can the landlord make an appli- 
cation under S. 15 (2) of the Act 
when his case is being tried in accord- 
ance with the procedure indicated in 
JS. 25-B. This is the question to be 
decided. I was referred to sub-s. (10) 
of S. 25-B in support of the submis- 
sion that procedure for the disposal of 
the application for eviction under Sec- 
tion 14 (1), Proviso, cl. (e) is the 
same as in other cases and, therefore, 
an application under S. 15 (2) is main- 
tainable. I do not agree. In my opinion 
an application under S. 15 (2) cannot 
be made for the simple reason that an 
order under S. 15 (2) is made appeal- 
able by the Act under S. 38 to the 
Tribunal. But the scheme of S. 25-B 
clearly shows that the Tribunal com- 
pletely goes out of the picture in the 
new procedure outlined in Chap. -ITI-A. 


Assam Bearing Agencies ALR. 


The Rent Tribunal in S, 25-B has no 
role to play. He has no function to 
perform, The truth is that he has no 
work to do. Under S. 25-B the Cob- 
troller has to deal with the application 
for an order for recovery of possession 
and a revision lies to the High Court 
from his order. No appeal or second 
appeal lies, Now if I were to hold 
that an application under S. 15 (2) can 
be made, as is contended by counsel 
for the landlord, it will mean that an 
appeal can be preferred to the Tri- 
bunal by a party aggrieved by the 
order of the Controller. A fortiori a 
second appeal will lie to the High 
Court. This is entirely inconsistent 
with the scheme and the structure of 
S. 25-B. The legislature has made no 
provision for recourse to the Tribunal 
under S. 25-B by parties who may be 
aggrieved by such orders, 


6. This apart, an application under 
S. 15 (2) will impede and delay the 
expeditious trial of the case, The ob- 
ject of S. 25-B is to eliminate delays. 
If the tenant does not deposit rent his 
defence will be struck out under Sec- 
tion 15 (7). This is totally incongruous 
and incompatible with the scheme of 
8. 25-B. Section 25-B is based on the 
conception of leave. The notion of 
striking off the defence is foreign to 
it, I, therefore, hold that application 
under S, 15 (2) was  unmaintainable 
and the decision of the Tribunal is 
right. 

7. For these reasons the appeal is 
dismissed, No costs, 


Appeal dismissed, 
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Hindustan Copper Ltd, Jhunjhunu,. 
Petitioner v. Assam Bearing Agencies, 
Delhi, Respondent. 
C. R. No, 731 of 1979, 
1980.* 


Arbitration Act (1940), S. 34 — Suit 
for non-payment of price of goods — 
Dispute is not one arising out of con- 
tract — Application by defendant for 
stay of suit under S. 34 merely refer- 
ring to arbitration clause — Dispute 
arising out of contract not specifically 


*Against order of D. R. Jain, Sub- 
Judge, ist Class, Delhi, D/-26-5-1979. 


CX/DX/B149/80/GNB 
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alleged — Application is liable te be 
dismissed, AIR 1979 Delhi 64 and AIR 
1967 SC 688 and AIR 1978 SC 1608, 
Rel. on. (Paras 4, 5, 7) 


Cases Referred: Chronological Paras 
AIR 1979 Delhi 64 1, 2, 4, 6 
AIR 1978 SC 1608 5 
AIR 1967 SC 688 . 4 


Ashok Grover, for Petitioner, 


ORDER:— The petitioner, who is 
a defendant in the suit, had filed an 
application under S. 34 of the Arbi- 
tration Act seeking the stay of the 
suit on the ground that the contract 
between the parties provided for the 
disputes and differences arising out of 
that contract to be referred to arbi- 
tration, The learned trial Court dis- 
missed the application by its order 
dated May 26, 1979 mainly’ on the 
ground that the dispute or the differ- 
ence, which was sought to be referred 
to arbitration has not been alleged in 


the application and as such the suit 
could not be stayed. Reliance was 
placed on an authority of this Court 
reported in Pearl Hosiery Mills, 
Ludhiana v. Union of India, AIR 1979 
Delhi 64. The appeal filed by the 
defendant under S. 39 of the Arbi- 


stration Act challenging the said order 
was also dismissed. The first Appellate 
Court while affirming the findings also 
held that as the dispute had not been 
specified in the application the law 
laid down in Pearl Hosiery Mills’ case 
(supra) was fully applicable and, 
therefore, the suit was not liable to 
be stayed. 


2 Mr. Ashok, Grover, learned 
counsel for the petitioner, submitted 
that the Courts below have not cor- 
rectly followed the law laid down in 
Pearl Hosiery Mills’ case (AIR 1979 
Delhi 64) (supra). According to him, 
the existence of the dispute between 
the parties was proved from the docu- 
mentary material filed by the plaintiff 
and, therefore, the Courts below ought 
to have come to the finding that a 
dispute existed under the arbitration 
clause which required reference to 
arbitration. Alternatively, he urged 
that the said decision in Pear] Hosiery 
Mills’ case (supra) required reconsider- 
ation as, according to him, S. 34 of 
the Arbitration Act does not manda- 
torily lay down that the dispute or the 
difference between the parties must be 
spelled out in the application seeking 
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stay of the suit as has been held in 
that decision. 

3% The-claim of the plaintif in the 
suit is for payment of price of goods. 
Admittedly, prior to the filing of the 
suit, a legal notice dated Oct. 23, 1978 
calling upon the defendant to pay the 
amount of Rs. 4,414.80 P. as the price 
of goods together with interest, had 
been served on the defendant. Mr. 
Grover’s, case is that the said notice 
itself alleges that the defendant, a 


Government Company had withheld 
the payment on the pretext of risk- 
purchase. He concedes, however, that 


no reply to this natjce was given to 
the plaintiff and that the defendant 
had taken no steps to refer the dis- 


pute or that difference to the arbi- 
trator. 

4. The contention is that even 
without specifying the ground on 


which the price of goods is not being 


paid in the application, as long as 
there is some documentary material 
referring to the ground of non-pay- 


ment, entitle the defendant to seek 
stay of the suit. I am afraid I do not 
agree, Non-payment of price of goods 
is not a dispute under or arising out 
of a contract. This is a well-settled 
legal proposition. Dalip K. Kapur, J. 
in the said decision of Pearl Hosiery 
Milis (AIR 1979 Delhi 64) (supra) 
after noticing the judgment of the 
Supreme Court in Union of India v. 
Birla Cotton Spinning & Weaving 
Mills, Ltd., AIR 1967 SC 688, observed 
thus :— 


“With regard to the question whe~ 
ther a dispute of this type, ie, non- 
payment of price of goods is a refer- 
able dispute, the judgment of Shah, J., 
as he then was in the Supreme Court 
in the case just cited above, is very 
plain and states that the non-payment 
of price is not a dispute wunder or 
arising out of a contract. As I have 
said a dispute or difference requires 
the statement of a proposition and a 
denial thereof by the other side. As 
the existence of such a dispute or dif- 
ference is not alleged or proved or 
even pointed out from any documen- 
tary material or contemporary dealings 
between the parties, I come to the 
conclusion that this suit cannot be 
stayed and I accordingly reject the 
application for stay with costs.” 

5. In the case before me also no 
dispute or. difference is alleged or 
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proved, the suit is not, therefore, 
liable to be stayed. The legal notice, 
referred to by the learned counsel, 
cannot be made the basis for coming 
‘to the finding that there is any dis- 
pute or difference between the parties 
as to the non-payment of the price of 
goods, The learned counsel’s contention 
that a reference to the risk-purchase of 
the goods by the defendant in that 
notice ought to have been taken as a 
plea of set off of the price of goods 
claimed by the plaintiff, is misconceiv- 
ed. As I have noticed above, no reply 
was given to this legal notice nor. was 
Jany action initiated to refer this 
matter to the arbitrator. Mr. Grover 
agrees that it was open for the defen- 
dant at that stage to take such a step. 
As held by the Supreme Court in 

tate of Punjab v. M/s, Geeta Iron & 
Brass Works. Ltd., AIR 1978 SC 1608, 
"One weighty factor obviously is to 
- find out whether the party who invokes 
the arbitration clause has expressed 
his readiness to rely on it at the ear- 
liest stage’, the silence. on behalf of 
the applicant is a factor which the 
Court cannot.ignore while considering 
the application under S. 34 _of the 
Arbitration Act. 


6. In the facts and circumstances 
of this case I find that the law laid 
down in Pearl Hosiery Mills’ case 
(AIR 1979 Delhi 64) (supra) has been 
correctly followed by the Courts be- 
low. The defendant by merely refer- 
ring to arbitration clause and nothing 
more ina suit for non-payment of 
price ‘of goods, which had beén filed 
after the service of legal notice, could 
not point out from the material on 
record that there existed any dispute 
or difference between the parties which 
was referable to arbitration. The alle- 
gations in‘ the legal notice, in my 
view, cannot be read to show that a 
plea of set off had been either raised 
by the defendant or was available to 
it to seek stay of the suit. 


7. The alternative argument that the 
abovesaid decision of Dalip K. Kapur, J. 
needs reconsideration, - is . devoid of 
merit, In the absence of the allegation 
{made in the application under S. 34 
of .the Arbitration Act regarding the 
dispute or difference between the. par- 
ties arising . out of or in connection 
Jwith-the ‘contract or in relation to any 
matter connected therewith. it is not 
for the Court to ask the defendant’ to 
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defendant to 
dispute- or dif- 
ingredients of 


spell them. . It is. the 
allege. ‘specifically ‘the 
ference. ` One of the 
S. 34 of the Arbitration Act is that 
the defendant must show that it - was 
ever ready and willing to doevery thing 
necessary for the proper conduct of 
the arbitration. Without specifying: the 
dispute, it cannot be said in ‘the pre- 
sent case that the defendant was ever 
ready or was willing to do everything 
necessary to refer the said dispute to 
arbitration. Silence on the part of the 
petitioner-defendant, after the receipt 
of the legal notice, also shows its un- 
willingness. In the present case I hold 
that the dispute or the difference was 
neither obvious nor was. it apparent 
from the application which was rightly 
rejected. The suit .was, therefore, not 
liable to -be stayed, 


` 8 In the result, the revision-petition 
fails and is dismissed. As the respon- 
dent was unrepresented at the time of 
final hearing, I award no costs. 


Petition dismissed, 
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Delhi Simla Catholica Archiliocess, 
Appellant v. Union of India, Respon-’ 
dent. 
R. F. A. No. 363 of 1968, D/- 
1979.* 


Land Acquisition Act (1894), Ss. 23 
and 24, Fifthly — Acquisition of land 
— Market value — Land acquired con- 
tiguous to industrial estate — Factor 
can be taken into consideration. 


The special suitability of the land 
for industrial activity is a factor of no 
mean importance. The land is able to 
command a higher price in’ the market. 
In such a case there is no reason why 
an owner should not be entitled to 
have this fact taken into consideration 
in assessing compensation for his ac- 
quired lands. It is a true element of 
the market value. Special adaptability 
or potential value of the land for pur- 
poses of industrial activity „tends to 
increase directly both the value and 
the market price of lands in the hands 
of a private owner and he could urge 
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*From Judgment and decree of F. S, 
Gill, Addl. Dist J.) Delhi, D/- 28-5- 
1968. ` 
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them in augmentation of the compen- 
sation which he was entitled to receive. 
Therefore the valuer is entitled to 
take into consideration the increased 
value of the land, the value enhanced 
by reason of the industrial estate hav- 
ing been brought into existence, (Case 
law discussed). (Paras 13, 15) 

The court cannot look at the parti- 
cular purpose which the Union of 
India was going to put the land to 
when they took it under statutory 
powers, This is prohibited under Sec- 
tion 24 (fifthly) of the Act. But the 
court can certainly take into considera- 
tion that the adjoining land had al- 
ready been accquired for industrial 
estate, This one single factor was go- 
ing to enhance the value of the land. 
The “industrial estate’ was not a 
visionary project. It was being realis- 
ed. It was a fact and a reality. There 
was actually activity on the land ac- 
quired by the notification which was a 


composite notification, at once under 
Sections 4,6 and 17 of the Act. It 
showed urgency for the industrial 


estate. That the industrial estate had 
started coming up is an important ele- 
ment to be considered in compensation. 


(Para 12) 
Cases Referred: Chronological Paras 
AIR 1974 Cal 369 “10 
(1974) R. F. A, No. 20-D of 1964, Dj/- 


24-9-1974 (Delhi), Delhi Simla Catho- 
lic Archiliocess v. Union of India 8 
AIR 1972 Cal 225 9 
AIR 1939 PC 98:ILR (1939) Mad 532 
14 


(1909) 1 KB 16:99 LT 767, In re Lucas 
and Chester Field Gas and Water 
Board 13 


S. L. Watel, for Appellant; Suder- 
shan Misra and Miss Rekha Sharma, 
for Respondent. 

JUDGMENT:— These are two ap- 
peals by the owners in land acquisition 
nash This judgment will govern them 

th. 


R. F, A. 363 of 1968. 

2. This is an appeal from the order 
of the Additional District Judge dated 
May 28,1968. The appellant’s land 
measuring 28 bighas 1 biswas and 57 
bighas 10 biswas forming part of the 
revenue estate of Bahapur was ac- 
quired by the. Union of India. Notifica- 
tion under Sec. 4 of the Land Acquisi- 
tion Act (the Act) was issued on Jan. 
2, 1957. Notification under Seq 6 of 
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the Act was issued on November 20, 
1957. In due course the Land Acquisi- 
tion Collector made the award. He of- 
fered compensation at Rs. 1000/- per 
bigha to the appellant. The appellant 
did not accept the offer. He sought a 
reference to the court under Sec. 18 of 


the Act for the proper determination 
of compensation. 
3. On reference fhe Additional 


Judge fixed the market value of the 
acquired land at Rs. 40/- per square 
yard. Now the owner appeals for fur- 
ther enhancement and claims Rs. 7000/- 
per bigha, 

4. The Additional District Judge 
found as a fact that the land in ques- 
tion abuts on the railway line on the 
western side and was specially suited 
for industrial purposes. It was an ex- 
cellent site for industrial activity be- 
cause the appellant’s land had the spe- 
cial advantage ofa railway siding, 
The land also abutted on a kucha road, 
‘a cart road’ as it waS called. 


5. In 1955 a notification dated Dec. 
¥, 1955 which was at once under Sec- 
tions 4, 6 and 17 of the Act was issued 
for the public purpose connected with 
the setting up of an “industrial estate” 
in this locality of Okhla. This notifi- 
cation immediately preceded the noti- 
fication of Jan. 2, 1957 with which we 
are concerned in this case. Notification 
dated Jan, 2 1957 was also issued for 
the same public purpose, namely, 
“industrial estate’, There was evidence 
before the Judge that at the material 
time the neighbouring lands were 
humming with activity and the indus- 
trial estate was coming into existence, 
though in phases. The Archbishop of 
Delhi, who was the president of Delhi 
Simla Catholic Archdiocese, appellant 
in this case, entered the witness box. 
He said: “When this land was acquir- 
ed Okhla industrial estate was coming 
up.” This showed that the land had 
potential value. It was contiguous to 
the industrial estate. It abutted on the 
Tailway line. On this material. the 
judge concluded thus: 

“The land in dispute thus could 
have double advantage, one of the - 
road and the other of the railway line 
(for railway siding).” 

On the value of the Pand as an indus- 
trial site. he said: 

“The lands nearby were being used 
for industrial purposes and during. the. 
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span of one year industrial estate o? 
Okhla had also come up. This also ap- 
preciated the price of the land in dis- 
pute during the said period.” 


6. That the land occupied an ad- 
vantageous position no one can deny- 
Now we have ari instance ofa sale 
dated April 10, 1957 which was ac 
cepted by the judge as a guide to this 
conclusion. On April 10, 1957 an area 
measuring 5/6 share in 1708 square 
yards was sold for a sum of Rupees 
9607.50 p. It works out to a price of 
Rs. 6.75 p. per square yard. In terms 
of per bigha it works out to Rs, 6800/- 
per bigha. The learned Additional Dis- 
trict Judge thought that the price at 
which it was sold was Rs. 5.62 per 
square yard. This was a mistake In 
fact 5/6 of 1708 square yards (and not 
4708 square yards as the Judge thought} 
was sold. The price works out to Rs, 
6800/- per bigha. This was a source 
of error in his judgment which, in my 
opinion, leads to a wrong estimate ož 
the market value of the land. 

7. The transaction of April 10, 195% 
is a bona fide sale. No one has said 
that this was a collusive transaction. A 
part of Khasra No. 345 was 
Rs, 6.75 per square yard. A part there- 
of had been sold as eariy as Sept. 8, 
1953 at the price of Rs. 3.37 per square 
yard. This is clearly indicative of the 
fact that between 1953 and 1957 prices 
were rising in this area. 


8. The learned Judge found that the 
sale of April 10, 1957 was a genuine 
transaction. Now there is only a diffe- 
rence of three months between the 
notification under Sec. 4 dated Jan. 2, 
1957 and the sale of April 10, 1957. 
That the market was rising is alse 
proved by another fact. A division 
bench of this court in R. F. A. 20-D 
of 1964 (Delhi Simla Catholic Archilic- 
cess v. Union of India) decided on 
Sept. 24, 1974 has fixed the market 
value of the land as on Dec, 7, 1955 
(which was the date of notification 
under Sec. 4 in that case) at Rs. 3400/- 
per bigha, This is positive proof that 
between Dec. 7, 1955 and April 10, 1957 
there was an upward trend of price in 
this locality. 


9. The principal argument raised be- 
fore me on behalf of the Union of 
India is that the sale dated April 10, 
1957 ought not to be taken into consi- 
deration in assessing the market value 
of the land in the present case, I was 
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referred to State of West Bengal v 
Secretary, Union Club, Purulia, (AIR 
1972 Cal 225). It was said that a post- 
notification sale cannot be taken note 
of in determining the market value of 
the acquired land, It is argued that the 
sale of April 10, 1957 was made after 
the notification dated Jan. 2, 1957 under 
Section 4 of the Act and the notifica- 
tion dated Jan. 2, 1957 was the sole 
reason for the spurt in prices, and 
therefore as required by Sections 23 
and 24 of the Act this sale ought to 
be rejected out of hand. 

10. I cannot accept this reasoning. 
In my opinion the sale dated April 10, 
1957 is a highly pertinent instance and 
ought to be taken into account. It‘ is 
well established that a sale nearabout 
the material time can be taken into 
consideration, As has been held: 

' “There is no rule that post-notifica~ 
tion transaction of sale of land similar 
to the acquired land cannot be looked 
into. If in considering a post-notifica- 
tion sale, the court finds that after the 
publication of the notification, the 
price of the lands in the locality has 
been affected, in that case it will nof 
be proper for the court to rely on 
such a transaction of sale, for it will 
not be of any guide for the deter- 
mination of the market value of the 
acquired land.” 


(Mugneeram Bangur and Co. v. State 


of West Bengal, AIR 1974 Cal 369 
(378)). 
1i. The important fact in this case 


is that the land in question was con- 
tiguous to the industrial estate. It had, 
therefore, a special value betause the 
industrial complex was next door to it. 
If the complex was to expand as it 
actually did, the appellant’s land was 
the most convenient site on which to 
plan the industrial expansion. It was 
probably certain that within a reason- 
able time the adjoining land would be 
used for purposes connected with fac- 
tories and industries which would give 
it a very much enhanced value, 


12. We cannot look at the particular 
purpose which the Union of India in 
this case was going to put the Iand to 
when they took if under statutory 
powers. This is prohibited under Sec- 
tion 24 (fifthly) of the Act. But the 
court can certainly take into considera- 
tion that the adjoining land had already}, 
been acquired for industrial estate 
on December ¥, 1955. This one 
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single factor was going to enhance 
the value of the land. On Dec. 7, 
1955 the first notification for setting up 
jthe industrial estate was issued. It 
was followed by a second notification 
Jan, 2, 1957 with which we are con 
cerned in this case. The “industrial 
estate” was not a visionary project. If 
was being realised. It was a fact and 
a reality. There was actually activity on 
the land acquired by the notification 
of Dec, 7, 1955. That notification was a 
composite notification, at once under 
Sections 4, 6 and 17 of the Act. If 
showed urgency for the industrial 
estate. That the industrial estate had 
started coming up right form Dec, 
1955 jis an important element to be 
considered in compensation. The learn- 
ed Judge has not given it the impor- 
tance it deserved, though he was con- 
scious of fha potential value of the 
and, 


13. The special suitability of the 
land for industrial activity is a factor 
























market value. Special 
adaptability or potential value of the 
Iland for purposes of industrial activity 
must be faken into account, This fends 
to increase directly both the value and 
the market price of lands In the hands 
fa private owner and if has never 
been doubted that he could urge them 
in augmentation of the compensation 
which he was entitled fo receive (See 
In re Lucas and Chester Field Gas and 
Water Board, (1909) 1 KB 16 (30). per 
Fletcher Multon L. J.} No better exam- 
ple of Iand potential could be found 
than that we have in the present case. 


14, “It is the possibilities of the 
land and not its realised possibilities 
that must be taken into considera- 
tion”, fo use the words of Lord Romar 
{See Raja Vyricherla Narayana Gaja- 
patiraju v. Revenue Divisional Officer, 
ILR (1939) Mad 532 (545): {AIR 1939 
PC 98)j. It has to be remembered that 
“the value of potentiality must be as- 
certained” by the valuer “on such 
materials as are available fo him and 
without indulging in feats of the 
tmagination” (Raja Vyricherla, supra 
p 548), Applying these principles fo 
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the facts of this case it can be said 
that the possibility that persons wishing 
to purchase land for an industrial pur- 
pose would give a higher price for the 
land in question is a factor that can 
properly be taken into consideration in 
estimating the market price. 


15. Therefore my conclusion is that 
the valuer is entitled to take into con-| 
sideration the increased value of the 
land, the value enhanced by reason of 
the industrial estate having been 
brought into existence on Dec. 7, 1955. 


16. It is no doubt true that the 
notification of Jan, 2, 1957 gave a fur- 
ther fillip of the price of the land in 
this locality. But it will not be reason- 
able to conclude, as has been argued, 
that the notification dated Jan. 2, 1957 
set spurs to prices, In early 1955 it 
was not this wild sea of indation in 
which we are now navigating. Rise in 
prices was gradual. It was slow. None 
of that swell and tide which engulfs 
us today, All that the notification dated 
Jan, 2, 1957 did was to give a stimulus 
to the rising market which started 
rising right with the notification of 
Dec, 7, 1955, Not that it gave wings 
to prices to soar. 

17. In my opinion the market value 
of the land on the given day of Janu- 
ary 2, 1957 ought to be fixed at Rs, 
6000/- per bigha, after making due 
allowance for the incentive which the 
notification of Jan, 2, 1957 may have 
given to the price of the land in this 
locality, 


18. In my opinion there was not 
much difference in the prices between 
Jan. 2, 1957, the date of notification 
and April 10, 1957 the date of the sale. 
The sale on April 10, 1957 was made 
at the rate of Rs, 6800/- per bigha. I 
have fixed the price on the material 
date at Rs, 6000- per bigha. For this 
conclusion there are three reasons. 
First, the gap in time between Janu- 
ary 2, 1957 and April 10, 1957 is nof 
so vast as to award the appellant any- 
thing lower than Rs. 6000/- per bigha. 
Second, the notification under Sec- 
gion 6 of the Act which also must 
have had its impact on the prices came 
much Iater. Té was issued on Nov. 20, 
"957 which under the law is the date 
of the acquisition, Third, the onus to 
prove that the notification of Jan. 2, 
¥957 really spurred the prices lay on 
the taker of the land., The Union of 
India hava failed fo show that that 
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notification .made a substantial differ- 
ence in prices. It is alla conjecture 


to say that prices solely rose due te 


the notification of January 2, 1957. 
When there is no such proof the court 
can safely rely on the post-notification 
sale of April 10, 1957 and take it as a 
guide to its conclusion, 


19. For these reasons ¥ allow the 
appeal. The appellant is allowed en- 
hancement of Rs, 1968/- per bigha to- 
gether with 15 per cent solatium and 
6 per cent per annum interest on the 
enhanced compensation (including sola- 
tium) from the date of dispossession 
till the date of payment and propor~ 
tionate costs, 

R. F. A. 112 of 196%, ’ 

20. This appellants land measuring 
2 bighas 10 biswas of Khasra No 
1553/418 in the revenue estate of vil- 
lage Bahapur was also acquired pur- 
suant to the same notification dated 
January 2, 1957 under Section 4 of the 
Act, The Land Acquisition Collector 
awarded him Rs. 1000/- per bigha, On 
a reference under Sec, 18 of the Act 
the Additional District Judge declined 
to make any enhancement. He dismiss- 
ed the reference. The owner has come 
in appeal against his judgment dated 
- January 28, 1967. 


21. The appellant’s land is situated 
in the close neighbourhood’ of the 
industrial estate which was brought 
into existence on Dec. 7, 1955. His land 
is in the immediate vicinity of Khasra 
No. 1541/416/1, 1550/418/1 and 417/2, 
which were acquired by virtue of the 
notification dated Dec. 7, 1955. The 
only difference in the case of this ap- 
pellant and the appellant in R. F. A, 
363 of 1968 is that the present appel- 
Tant’s land does not enjoy the advant- 
ageous position of the railway line and 
the railway siding which was a special 
feature of land in R.: F. A. 363 of 1968. 
The land in dispute in this appeal is 
very near to the main Tughalaqbad 
Road. In that sense it has a distinct 
advantage. But this owner cannot 
claim the same compensation as I have 
awarded to the appellant in R. F. A. 
363 of 1968. 


22. In my opinion the just and fair 


compensation to award in this case 
should be Rs. 5000/- per bigha. The 
Collector awarded him Rs. 1000/- per 


bigha. I, therefore, hold that the ap- 
‘pellant is entitled to an enhancement 


of Rs, 4000/- per bigha’ together with 
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15 per cent solatium and 6 per cent 
per annum _ interest on the enhanced 
compensation (including solatium) from 
the date of dispossession till the data 
of payment and proportionate costs, 
Order accordingly, 
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Mrs. Sushila Seth and others, Appet= 
lants v. The State of Madhya Pradesh, 
Respondent. 


F. A. ©. (0. SJ No. 14 of 1972, Df- 
27-2-1980”. 
(A) Arbitration Act (1940), Sec- 


tions 2 (a), 8, 20 — Arbitration agreement 
= Clause providing for decision of dis- 
putes by Chief Engineer for the time 
being — Clause amounts to an arbitra- 
tion clause. 


The clause în a contract providing for 
the decision of disputes by Chief Engi- 
neer for the time being, ought to be re- 
asonably construed as amounting fo an 
arbitration clause because a decision of 
a dispute necessarily involves the: hear- 
ing of the parties and this is the essence 
of arbitration. It cannot be said that 
the dispute is decided by the Chief Engi- 
neer behind the back of the contractor 
or without hearing him and: without 
any quasi-judicial procedure being fol- 
lowed. A mere perusal of the clause is 
sufficient to show that the disputes 
under the contract had to be decided and 
the very words “dispute” and “decision” 
imply a quasi-judicial procedure to be 
followed by the Chief Engineer and, 
therefore, the clause cannot be distingui- 
shed from any ordinary arbitration 
agreement. (Para 3) 

(B) Arbitration Act (15940), Sec- 
tion 2 (a) — Arbitration clause, if varue 
— Words “The Chief Engineer of the 
circle for the time being” does not make 
arbitration clause vague — Decision of 
Prakash Narain J. D/- 13-12-1971 (Delhi) 
Reversed, 

The words “for the time being” have 
a well established meaning by usage in 
Taw. They are used not only in con- 
tracts but also in statutes and the gene- 


*Against Judgment of ‘Prakash Narain J. 
D/- 13-12-1971. 
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Tal meaning attached to the words “for 
the time being” is “at the relevant 
time”, The question, which is the re- 
levant time depends on the context of 
the facts and the object of the arbitra- 
tion. The arbitration clause in the in- 
stant case provides for decision of dispute 
between the parties to the contract by 
the designated authority. Since the 
cause of action arises when the disputes 
arise between the parties there can be 
no other meaning of the words “for the 
time being” except that it refers to the 
Chief Engineer who holds the office of 
the Chief Engineer at the time the dis- 
putes arose and the necessity for arbitra- 
foin arises. Decision of Prakash Narain J. 
D/- 13-12-1971 (Delhi) Reversed. (Para 4) 


(C) Arbitration Act (1940), Section 20 
— Reference of dispute to arbitration — 
Right as to is not defeated due to delay 
in court, 
~The tenability of an application under 
Section 20 is to be decided on the facts 
as they existed on the date of the ap- 
plication. It is only in exceptional cases 
that subsequent events may make it im- 
possible for the court to grant relief to 
the appellants onthe facts as they exist- 
ed on the date of the petition. But such 
exceptions apart, the general rule is that 
the decision must rest on the facts as 
they existed on the date of the applica- 
tion without any difference being made 
by subsequent changes over which the 
parties had no control, The general prin- 
ciple is that no act of the court and no 
delay on the part of the court in decid- 
ing the case can be allowed to prejudice 
the rights of the contractor. (Para 5) 


(D) Arbitration Act (1940), Section 8 
11) ©) — Arbitration Clause — Vacancy 
created in arbitrator’s post — Intention 
not to fill vacancy — Criteria to decide. 

Where the obvious intention in speci- 
fying the authority to decide disputes by 
official designation of “Chief Engineer” 
in the arbitration clause in a construc- 
tion contract between the contractor and 
the government was to ensure that the 
officer holding the office at the relevant 
time should be able to act as such au- 
thority because of his familiarity of the 
work done on a particular project, the 
Deputy Chief Engineer who was appoint- 
ed to supervise the work on the project 
in place-of the Chief Engineer, (the aur 
thority named in the arbitration clause) 
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would be equally qualified to ‘decide the 
disputes between the parties’ according 
to the intention of the agreement clause. 
In such a case, the nature of work to 
be done by the arbitrator being of a 
technical nature, the particular arbitra- 
tor appointed under the arbitration 
clause was such that the vacancy created 
by his inability or unwillingness was not 
intended to be supplied by the court 
within thé meaning of S. 8 (1) (b). 
(Paras 7, 8) 
(E) Arbitration Act (1940), Section 20 
— Arbitration clause — Chief Engineer 
to function as arbitrator in his official 
capacity without any remuneration — 
Chief Engineer retiring — Court order- 
ing remuneration to the retired officer, 
at the cost of the contractor is only an 
incidental function of the court which 
does not amount to rewriting the arbi- 
tration clause, {Para 9) 
Cases Referred: Chronological Paras 
AIR 1980 SC 103:1979 All LJ 1317 6,38 
AIR 1971 SC 2298 6, 8 


D. R. Gupta, for Appellants; I. N. 
Shroff and R. P. Kapur, for Respondent. 


JUDGMENT :— This is an appeal by 
the contractor who by an application 
under Section 20 of the Arbitration Act 
had claimed that the dispute between 
the contractor and the respondent, Gov- 
ernment of Madhya Pradesh, be refer- 
red to arbitration. The application was 
dismissed by a learned single Judge of 
this court on the ground that Cl. 25 of 
the contract designating the arbitrator 
was vague and it could not be ascertain- 
ed from it as to which particular Chief 
Engineer was to be the arbitratar to de- 
cide the dispute between the parties. The 
Government had contended that Cl. 25 of 
the contract did not amount to arbitra- 
tion agreement at all. But that con- 
tention was negatived by the learned 
single Judge. 

2. The undisputed facts out cf which 
these questions for decision arose are 
briefly as below: The contract was en- 
tered into between the parties on 16-4- 
1957 by which the appellant was to do 
construction of cross drainage and cross- 
communication works, of the right main 
canal groups I and H in the Chambal 
Project in Madhya Pradesh. Cl. 25 of 
the contract was as below: . 

“Except where otherwise specified in 
the contract the decision of the C, E, .of 
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fhe circle for the time being shall be 
final, conclusive and binding on all par- 
fies to the contract upon all questions 
relating to the meaning of the specifica- 
tions, designs, drawings, and instructions 
hereinbefore mentioned and as to ths 
quality of workmanship, or materials 
used on the work, or as fo any other 
question, claim, right, matter or thing 
whatsoever in any way arising out of 
or relating to the contract, designs, draw- 
fmgs. specifications, estimates, instruc- 
tions, orders or their conditions or other= 
wise concerning the works, or the ex- 
ecution work or failure to execute the 
game. whether arising during the pro- 
gress of the work, or after the comple- 
tion or abandonment thereof.” 

Disputes arose between the parties and 
the appellants made an application on 
25-5-1968 under Section 20 of the Arbi- 
fration Act to this court for reference 
of the dispute to the arbitration of the 
designated arbitrator. The application 
was resisted by the Government on the 
_ ground that cl. 25 was not an arbitra- 
tion clause at all, but it simply authoris- 
ed the concerned Chief Engineer to de- 
cide the dispute between the parties and 
that such decision had already been 
taken and, therefore, there was nothing 
which could be referred to arbitration. 
It was also stated for the Government 
that the post of the “Chief Engineer of 
the Circle” was abolished on 17-T-1961 
and thereafter the duties of that posf 
were performed by the Deputy Chief En- 
gineer, Chambal Propect which post itself 
was in existence only till 6-9-68. From 
7-9-1968 the latter post was also abolish- 
ed and instead a circle was formed 
headed by a Superintendent Engineer. It 
was stated for the Government that the 
fast incumbent holding the post of Deputy 
Chief Engineer of the Chambal Project 
was Mr. S. P. Caprihan, who has retir- 
ed from service from July, 1979 ard his 
present address is C-227, Defence Colony, 
New Delhi. 

3. The first question which arises for 
decision is whether cl. 25 of the contract 
amounts to an arbitration agreemen:. As 
pointed out by us in our order of 16-1- 
1980 this clause ought to be reasonably 
construed as amounting fo an arbitration 
clause because a decision of a dispute 
necessarily involves the hearing of the 
parties and this is the essence of arbitra- 
tion. It cannot be that the dispute is 
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decided by the Chief Engineer of the 
circle behind the back of the contractor 
or without hearing him and without any 
quasi-judicial procedure being followed. 
The principles relating fo natural justice 
have advanced too far for such an argu- 
ment being accepted by a court of law 
which is also a court of justice. We have, 
therefore, no difficulty in agreeing with 
the learned single Judge that a mere 
perusal of cl. 25 of the contract is suf- 
ficient fo show that the disputes under 
the contract had to be decided and the 
very words ‘dispute’ and ‘decision’ imply 
a quasi-judicial procedure to be follow- 
ed by the Chief Engineer and, therefore, 
the clause cannot be distinguished from 
any ordinary arbitration agreement. We! 
hold, therefore, that cl. 25 amounted to 
an arbitration agreement. 


4. Mr. Shroff, learned counsel for the 
respondent, then supported the decision 
under appeal on the ground that the 
fearned Judge was right in holding that 
cl. 25 was too vague to be given effect 
to and, therefore, reference to arbitra- 
tion thereunder could not be made by 
the court. The relevant words of the 
clause which appeared to the learned 
single Judge fo be too vague are ‘the 
Chief Engineer of the circle for the time 
being’. Theoretically it could be argued 
that it is not clear as to which Chief 
Engineer was intended by these words, 
whether it was the Chief Engineer who 
held that office at the time the parties 
entered into contract or whether it would 
be the Chief Engineer who held that office 
at the time the dispute arose or whether 
# was the Chief Engineer who held the 
office when the disputes were decided. In 
our view, the words ‘for the time being’ 
have a well established meaning by usage 
in law. They are used not only in con- 
tracts but also in statutes and the gene- 
ral meaning attached to the words ‘for 
the time being’ is at the relevant time’. 
The question, which is the relevant time 
depends on the context of the facts and 
the object of the arbitration. The arbi- 
tration clause in this case provides for 
decision of dispute between the parties 
to the contract by the designated auth- 
ority. Since the cause of action arises 
when the disputes arise between the par- 
ties there can be no other meaning of 
the words ‘for the time being’ except 
that it refers to the Chief Engineer who 
holds the office of the Chief Engineer at 
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the time the disputes arose and the neces- 
sity for arbitration arises. In that view, 
we are unable to accept Mr. Shroff’s con= 
tention that clause 25 of the contract 
‘was vague in such a manner that effect 
cannot be given to it, 


5. The next difficulty arises out of 
the passage of time and the question is 
whether the rights of the appellants 
should be allowed fo suffer by the time 
taken by this court in finally deciding on 
their application. The general principle 
is that no act of the court and no delay 
on the part of the court in deciding the 
case can be allowed to prejudice the 
rights of the appellants. This is why the 
{appellants are entitled to have their case 
decided on the facts as they existed on 
the date of the application made by them. 
The tenability of the petition/application 
Is to be decided on the facts as they ex- 
isted on the date of the application or 
petition. I@ is only in exceptional cases 
that subsequent events may make it im- 
possible for the court to grant relief to 
the appellants on the facts as they exist- 
ed on the date of the petition. But such 
jexceptions apart, the general rule is 
ithat the decision mus? rest on the facts 
as they existed on the date of the peti- 
tion without any difference being made 
by subsequent changes over which the ap- 
pellants had no control, The first change 
that took place after the contract was 
entered into is that the post of the Chief 
Engineer of the circle was abolished and 
the duties of the Chief Engineer were or- 
Gered to be performed by the Deputy 
Chief Engineer of the circle. _ On this 
admission of the Government it was not 
seriously argued either before us or be- 
fore the learned single Judge that the 
Deputy Chief Engineer, Chambal Project, 
was not the successor in office of the 
Chief Engineer of the circle mentioned 
In cl, 25, This is the crucial fact on 
which the application under Section 20 
has to be decided. The application was 
made on 25-3-1968 when the Deputy 
Chief Engineer of the Chambal Project 
performed the duties of the Chief Engi- 
neer of the circle, The general principle 
accepted by Section 18 of the General 
Clauses Act is that a designated authority 
includes the successor in office of such 
an authority, Since the very intention 
of the Government was fo substitute the 
Deputy Chief Engineer to continue fo 
perform the duties of the Chief Engineer 
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the intention has to be given effect to 
and it has to be held that under cl. 25 
the words ‘Chief Engineer of the circle’ 
necessarily included the successor in 
office of such a Chief Engineer provided 
that the powers and the duties of the 
successor were the same as they were in 
the present case. The abolition of the 
office of the Deputy Chief Engineer on 
6-9-1968 during the pendency of the 
petition was urged by Mr. Shroff as a 
ground for making the petition under 
Section 20 infructuous. Mr. Shroff argu- 
ed that Section 8 (1) (bř of the Arbitra- 
tion Act has to be taken into account in 
considering the question whether the 
abolition of the office of the Deputy Chief 
Engineer on 6-9-1968 would mean that 
any reference to arbitration by the court 
thereafter would be to supply a vacancy 
within the meaning of Section 8 (1) (b) 
of the Arbitration Act. This, in our view, 
is a point of such importance that it has 
to be thoroughly dealt with. 

6. As pointed out by the Supreme 
Court in Prabhat General Agencies v, 
Union of India, AIR 1971 SC 2298, the 
words of Section 8 (1) (b) are “the arbi- 
tration agreement does not show that it 
was intended that vacancy should not be 
supplied”. The burden is, therefore, on 
that party who takes the stand that the 
vacancy was not to be supplied. Since 
this was the stand of Mr. Shroff on 
behalf of the Government it was for him 
to make good that contention. A read- 
ing of the Supreme Court decision refer- 
red to above and the decision in Union 
of India v. Raghunath Singh and Co. 
AIR 1980 SC 103, would show that the 
following are the relevant considerations 
for deciding whether the vacancy of an 
arbitrator or umpire was or was not in- 
tended te be supplied within the mean- 
ing of Section 8 (i) (b). Firstly, the 
nature of the disputes which arise in 
the contract have to be taken into ac 
count Secondly, the reason why @ par- 
ticular officer or authority was designat- 
ed to be the arbitrator has to be under- 
stood. Thirdly, the necessity of the con- 
tinuation of the office held by the desig- 
nated person may also be one of the re- 
asons why such an officer may be desig- 
nated by office. 

7. Yn the present case the contract 
related to a specific and particular work 
to be done in the Chambal Project. The 
nature of dispute which would arise be- 
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tween the parties would relate: to the 


particular work or the deficiencies 
mm the work there. In deciding 
the dispute, it was necessary that 


the arbitrator should be familiar with 
the intricacies of the civil engineer- 
ing work which was required to be done 
by the contractor or the Government, 
For, it is well known that construction 
work done by the contractor for the Gov- 
ernment has to be inspected and super- 
vised by technically qualified Goyern- 
ment officials. The mere possession of 
technical qualification, however, is nof 
Sufficient because in addition to the tech- 
nical qualifications, familiarity about the 
work done could be had only by inspec- 
tion and supervision of the work. These 
appear to be the reasons why the Chief 
Engineer of the circle was particularly 
designated to be the authority to decide 
the dispute between the parties. These 
considerations would also hold good in 
respect of the Deputy Chief Engineer 
who was placed in charge of the work 
of the Chief Engineer. No appreciable 
distinction could be made between the 
kwo. There is a continuity of the know- 
ledge of the work done by the contrac- 
jtor and the qualifications possessed by 
the Chief Engineer and the Deputy 
Chief Engineer and, therefore, the latter 
was an appropriate officer, successor to 
the former and equally qualified to de- 
cide the disputes between the parties 
according to the intention underlying 
cl. 25 of the contract. As for the official 
designation by which the authority to 
decide the disputes was specified in the 
cl. 25, the obvious intention was to en- 
sure that the person holding the office 
at the relevant time should be able to 
act as such authority to decide the dis- 
putes. This is why the name of a par- 
ticular person was not mentioned but 


only the official designation was men-. 


tioned. 


8. In M/s. Prabhat General Agencies 
ease, (AIR 1971 SC 2298) referred to above. 
- though the contract related to supply of 

certain forest produce by the contractor 
to the Government, the authority to de- 
cide the disputes was not given to any 
forest officer. It was vested in the Judi- 
cial >- Commissioner, Himachal Pradesh. 
While a forest officer could have known 
the nature of the work done by the con- 
“tractor -particularly ‘if he was supèr- 
- vising .the. work, the Judicial Commis- 
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sioner was nof expected to know it. He 
was designated as the arbitrator merely 
because he was competent in law to 
hold an arbitration proceeding. As point- 
ed out by the Supreme Court he was 
appointed arbitrator by designation and 
not by name to ensure that whoever is 
the Judicial Commissioner at the re- 


levant time may be able to act as the 


arbitrator. It was for that reason that 
in that case the Supreme Court was not 
persuaded to hold that the appointment 
of the Judicial Commissioner, Himachal 
Pradesh was such that the vacancy in it 
was not intended to be supplied by the 
court within the meaning of Section 8 
(1) (b) of the Arbitration Act. In Union 
of India v. Raghunath Singh, (AIR 1980 
SC 103) referred to above, the nature of 
the contract is not apparent from the 
facts stated in the report of the decision. 
The Chief Commissioner/Director of 
Storage, Ministry of Food, Government 
of India, who was designated as the arbi- 
trator in that case seems to have been 
in the same position as the arbitrator 
designated in the previous case of Prabhat 
General Agencies case. In neither casa 
was the arbitrator selected on ‘account of 
his knowledge of the facts of a dispute ` 
or his special technical qualifications for 
deciding the dispute. The ratio de- 
cidendi of these two decisions are not, 
therefore, applicable to the facts of the 
case before us. On the facts of our case 
it is obvious that the decision of the dis- 
putes could be entrusted only to the 
Official who had known the work done by 
the contractor and who also had the 
technical competence to assess the work, 
We have already stated above that the 
nature of the work to be done under 
the contract was itself of a technical 
nature in which the knowledge of civil 
engineering as also the sunervision over 
the work had to be possessed before the 


designated person could decide 
the dispute between the parties. 
We are of the view, therefore, 


that the particular arbitrator appointed 
under cl. 25 was such that the vacancy|' 
created by his inability or unwillingness 
to function as such was not intended to 
be supplied by the court within the 
meaning of Section 8 (1) (b) of the Arbi- 


i tration Act. 


‘9. The incidental question raised by 
Mr. ‘Shroff at the- -end ‘of his argument 
was that. Cl. 25 apparently intended tha 


1980 
arbitrator fo function in his official 
capacity and without any remuneration 
because he would be deciding the dispute 
between the parties as a part of offi- 
cial duties. He further argued that the 
court cannot rewrite the arbitration 
clause. He submitted that even if the 
court were to hold that Mr. Caprihan re- 
mained the arbitrator under ci. 25 even 
after his retirement he would have to be 
paid remuneration since he is not ex- 
pected to do the work gratis. To that 
extent the reference of the arbitration to 
Mr. Caprihan would be outside cl. 25 
and hence should not be done by the 
court on a proper interpretation of 
cl. 25 read with Section 8 (1) (b) of the 
Arbitration Act. In our view, the real 
question for consideration is not whe- 
ther Mr. Caprihan happened to retire 
after the cause of action for his appoint- 
ment as arbitrator arose, but whether at 
the time of the cause of action Mr. Capri- 
han was competent to act as arbitrator 
entirely within the constriction of cl. 25 
without any variation having to be made 
therein by the court. The principle on 
which the court entertains an application 
under Section 20 as also other applica- 
tions and suits is that in theory and in 
law the ideal court would be able to 
decide the dispute on the facts as it stood 
on the date of the application. This is 
why any delay, short or long, on the 
part of the court in deciding the appli- 
cation cannot be allowed to prejudice the 
tights of the applicant. Since the ap- 
plicant cannot be blamed if sometime 
after the application was presented Mr. 
Caprihan. happened to retire from service, 
we are driven to take the view that the 
cause of action which arose in favour of 
the applicant was fully satisfied by the 
fact that on the date of the application 
Mr. Caprihan was in office and was com- 
petent to act as arbitrator under cl. 25 
without the court having to make any 
change at all in the conditions applicable 
to his acting as such under cl. 25. The 
payment of remuneration to Mr. Capri- 
han is an incidental effect of the passage 
of time which has taken place in the 
court deciding the application. If the 
applicant is not to be prejudiced by such 
a: subsequent event, it is only an inci- 
dental function of the court in doing 
justice on the particular facts of a case 
that ‘the court would have to fix and 
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remuneration to Mr. Caprihan for the 
work he would have to do as the arbi- 
trator in this case, provided that he is 
willing to act as such. In our view this 
incidental fact does not amount to re- 
writing cl. 25 and the reference of thel 
dispute between the parties to Mr. Capri- 
han by the court would be entirely in 
accordance with cl. 25. We find so. 


10. In para 25 of the application under 
Section 20 of the Arbitration Act, it is 
stated that list of disputes that hava 
arisen between the parties ‘is contained 
in the notice dated 30-5-1967 sent by 
the appellants to the respondent. A copy 
of the said notice is available in the do- 
cuments file of Suit No. 272 of 1968. Mr, 
S. P. Caprihan, retired Deputy Chief 
Engineer, Chambal Project; is appointed 
as arbitrator as agreed to by the parzies 
under cl. 25 of the contract. A copy of 
the list of disputes referred to above shall 
be sent to him and he may be requested 
to inform his willingness to act as such 
arbitrator. He may be informed thai 
remuneration shall be paid to him by the 
after an assessment of his 
work is made by the court. Initially and 
provisionally, subject to the parties being 
later heard by the court in making 
the final assessment, the remuneration 
payable to Mr. Caprihan is fixed at 
Rs. 3000/-. A copy of the order be sent 
to him and on receipt of his willingness 
fo act as such he will be entitled to call 
for statement of claim from the appel- 
lants and reply from the respondent and 
then proceed to decide the dispute be- 
tween the parties accordingly. Only one 
set of fees will be payable to the arbi- 
trator in respect of the work to be done 
by him in the two references made in 
this and the connected suit. i 

11. The appeal is allowed in <he above 
terms with no order as to costs. 


Appeal allowed. 
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Stamp Act (1898), Sch. 1-A, Arts. 35 
(c) and 57 and S. 5 — Amount of secu- 
rity/deposit/advance — Chargeability cf 
duty, AIR 1943 Mad 643 and AIR 1961 
Mad 210 (FB), Dissented from. 


The duty is not chargeable under Arti- 
cle 35 (c) of Sch. 1-A of the Indian Stamp 
Act, 1899 on the amount of security/de~ 
posit/advance, which is refundable on 
determination of the lease, in addition to 
the duty paid on the rent reserved under 
Art. 35 (a) of the Sch. It will not make 
any difference in the chargeability ož 
duty, if such deposit/advance is adjust- 
able in rent/other charges/dues payable 
under the lease. The amount of security 
deposit paid for the due performance of 
the contract of lease is chargeable under 
Art. 57 of the Schedule read with S. 5 
of the Act. (1884) ILR 7 Mad 208, Dist., 
AIR 1966 Punj 488 (FB), Rel. on, AIR 
1961 Mad 210 (FB) and AIR 1943 Mad 
643, Dissented from. (Para 113 


Cases Referred: Chronological Parag 


AIR 1966 Punj 488 (FB) 5, 8 
AIR 1961 Mad 210 (FB) g 
AIR 1943 Mad 643- & 
(1884) ILR 7 Mad 208 & 


K. K. Seod, Standing Counsel for Delhi 
Admn., for Petitioner; A. C. Gulati with 
B. K. Sood and Miss Veena Goyal, for 
Respondent. 

S. S. CHADHA, J.:— This Reference 
made under S. 57 of the Indian Stamp 
Act, 1899 by the Chief Controlling Reve- 
nue Authority, Delhi has arisen in the 
following circumstances: 


The instrument of lease made on 
twentieth day of November, 1975 be- 
tween Dr. Sarwan Singh Sindhu Karta 
H.U.F. and others (the landlords) and 
M/s. Marshall Produce Brokers Co. Pvt. 
Ltd. (the lessees) and drawn up on non- 
Judicial stamps of the value of Rs. 535 
was presented fcr registration before 
the Sub-Registrar, New Delhi. In consi- 
deration of the monthly rent of Rupees 
4,455 and of the covenants, conditions 
and agreement contained in the deed, 
the landlords had granted lease for three 
years of a flat known as Flat No. 302 in 
the building called as the New Delhi 
House situated at 27, Bara Khamba Road, 
New Delhi. A sum of Rs. 53,460 had been 
paid as advance rent adjustable in 
twenty four equal instalments, i e., Ru- 
pees 2,227/50 per month. In addition te 
the monthly rent, the lessees had agreed 
to deposit and always keep in deposit 
six months’ rent towards security for due 
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performance of the obligations of the 
lease and this amount was to be dealt 
with in the manner provided. It is ap- 
posite to reproduce the relevant clauses 
of the instrument of lease here:— 


“2 (2) To deposit and always keep in 
deposit with the landlords a sum of Ru- 
pees 26,730 (Rs. Twenty six thousand se- 
ven hundred and thirty only) equal to 
Six months’ rent towards security of the 
performance of the obligation of the 
lessees, The deposit shall carry eight 
per cent simple interest per annum. The 
lessee shall be entitled to and the lands 
lords shall be liable to pay the interest 
either in cash or by way of adjustments 
of the rent due yearly. The refund or 
the appropriation of the deposit shall be 
governed by the provisions contained in 
Cl, 4 (3) and Cl, 4 (6) hereof, 


4 (3) In case the rent hereby reserved 
or any part thereof, or any other out- 
going be in arrears for twenty one days 
after becoming payable (whether legally 
demanded or not) or if any covenant on 
the lessees part herein contained shall 
not be performed or observed, the land- 
lords, notwithstanding any right herein 
contained will be entitled to absolutely 
appropriate the deposit mentioned in the 
provisions contained in Cl, 1 (2) herein- 
above, and not liable to pay the interest 
thereon without prejudice to their any 
other right to take legal action, 

4 (6) The deposit kept by the lessees 
as mentioned in the provisions contained 
in Cl, 1 (2) hereinabove shall be refund- 
ed to the lessees within seven days after 
the lessees have handed over the vacant 
possession with all its fixtures and fit- 
tings therein belonging to the landlords 
with the interest due against the receipt 
issued. and signed by a person duly auth- 
orised in this behalf by the lessee, un- 
less under Cl, 4 (3) hereinabove the said 
deposit has priorly been appropriated.” 

2 The Sub-Registrar, New Delhi be« 
fore whom the instrument of lease was 
presented expressed the opinion that the 
instrument is chargeable to a stamp duty 
of Rs. 1,345 under Art. 35 (c) of Sch. 1-A 
ef the Indian Stamp Act, 18989 (herein- 
after called the Act) and being defici- 
ently stamped impounded it under S. 33 
of the Act and sent it in original under 
S. 38 (2) of the Act to the Collector of 
Stamps, Delhi for necessary action under 
S. 40 of the Act. The Collector of Stamps 
Delhi heard the parties, on the dispute 
whether any duty was chargeable on the 
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amount of the security deposit under 
Art. 35 (c) on the Sch. I-A of the Act, 
in addition to the duty paid on the rent 
reserved under Art. 35 (a) (ii) and sus- 
tained the objections raised by the Sub- 
Registrar, New Delhi. The Collector of 
Stamps, New Delhi took a lenient view 
and directed the lessees to pay a penalty 
of Rs. 100 only in addition to the defi- 
cient stamp duty of Rs. 810. Aggrieved 
by the aforesaid order, the lessees agi- 


tated the matter in revision under Sec- 
tion 56 (2) of the Act before the Chief 
Controlling Revenue Authority, Delhi 


who took the view that the matter in- 
volved a substantial question of law re- 
garding the scope of applicability of 
Art. 35 (c) to deposit/advance made 
under the lease and it would be appro- 
priate to state and refer the case to this 
Court under Section 57 of the Act for 
pinion on the subject. : 
' 3. The following questions of law 
were formulated and referred for opin- 
fon of this Court:— 


*(1) Whether any duty is chargeable 
under Art. 35 (c) of Sch. 1-A of the 
Indian Stamp Act, 1899 on the amount 
ef security/deposit/advance, which is re- 
fundable on determination of the lease, 
in addition to the duty paid on the rent 
reserved under Art. 35 (a) of the Sched- 
ule; 

(2) Will it make any difference in the 
chargeability of duty, if such deposit/ 
rdvance is adjustable in rent/other charg- 
es/dues payable under the lease? 

(3) Whether such amount of security 
deposit paid for the due performance of 
the contract of the lease can be charged 
under Art. 57 of the Schedule appended 
to the Act?” 

4. Proper Stamp Duty as provided in 
the column against Art. 35 (c) of Sched- 
ule 1-A of the Act would be payable 
in case of a lease, including an under- 
Jease or sub-lease and any agreement te 
Jet or sublet “where the lease is granted 
for a fine or premium or for money ad- 
vanced in addition to the rent reserved”, 
It is the common case of the parties that 
the amount of Rs. 26,730 deposited by the 
lessees as security for the performance 
of the obligations of the lease is neither 
a fine nor a premium. The only question 
for decision is whether the said sum of 
Rs. 26,730 on the construction of the 
terms contained in the instrument of 
lease is money advanced in addition to 
the rent reserved. Clause 2 (2) of the 
instrument of lease calls it as deposit of 
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Rs. 26,730 towards security for the per- 
formance of the obligations of the les- 
sees, It carries an interest of 8% per 
annum and it is the amount of interest 
and not the principal, which may either 
be paid in cash by the landlords or ad- 
justed in the rent due yearly. The appro- 
priation or refund of the deposit is gov- 
erned by Cls. 4 (3) and 4 (6) quoted 
above, which entitle the landlords to ap- 
propriate the deposit in case of non-pay- 
ment of rent reserved or any other out- 
goings or in case of non-performance of 
the obligations but otherwise refund zhe 
deposit to the lessees within seven days 
of the handing over the vacant posses- 
sion. 

5. Under S. 105 of the T. P. Act, 1382 
a lease of immoveable property is a 
transfer of a right to enjoy such pro- 
perty, made for a certain time, express 
or implied, or in perpetuity in considera- 
tion of a price paid or promised, or of 
money, a share of crops, service or any 
other thing of value, to be rendered 
periodically or on specified occasions ta 
the transferor by the transferee, who 
accepts the transfer on such terms. The 
transferor is called the lessor, the trans- 
feree is called the lessee, the price is 
called the premium, and the morey, 
share, service, or other thing to be so 
rendered is called the rent. The consi- 
deration for the lease is thus of two types. 
First one is the price paid or promised. 
The price paid may be cash or may be 
an adjustment of an outstanding debt or 
its payment may be deferred cr made 
payable in instalments. It is elways in 
the nature of a capital income when the 
interest of the lessor is parted with for 
a price. This price is called premium, 
The second type of consideration is of 
recurring character on specified occa- 
sions, which is the indication of rant. 
The liability to pay rent arises at stated 
periods or specific occasions, Wnen such 
a liability is met in advance, it will 
still be ‘rent’ and not advance in addi- 
fion to rent reserved. For this reason 
the payment of Rs. 53,460 as advance 
rent under the lease of instrument is 
rent for which there is both a liability 
and covenant to pay. The revenue has 
treated this payment of Rs. 53,46) as rent, 
and rightly so in view of the Full Bench 
judgment in Union of India v. M/s. Cal- 
tex (India) reported in AIR 1986 Punj 
488. The deposit of Rs. 26,730 is not rent 
or advance rent. Its payment or liability 
is not of a recurring character on speci- 
fied occasions and thus not a revenue re« 
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ceipt. It cannot assume the character of 
price paid, because under the instrument 
of lease it is liable to be refunded to ths 
lessees within seven days after the les- 
sees have handed over the vacant pos- 
session. 

6. The consideration of lease is - only 
two fold ‘premium’ and ‘rent’. There is 
no third type of consideration when the 
interest of the lessor is parted with 
None is provided in S. 105 of the T. P, 
Act, 1882. The Legislature, therefore, was 
providing under Art. 35 (a) for instru- 
ments of lease, including an underlease 
or sub-lease and any agreement to let or 
sublet, whereby such lease the rent is 
fixed and no premium is paid or deliver- 
ed according to the period of lease 
Under Art. 35 (b) proper stamp duty is 
` provided where the lease is granted for 
a fine or premium or for money advanc- 
ed and where no rent is reserved. Under 
Art. 35 (c) it provided where the lease 
is granted for a fine or premium or fotr 
money advanced in addition to rent re- 
served. Fine is not defined in either T. P. 
Act, 1882 or in the Indian Stamp Act. 
Fine in relation to leases is something 
which is to go irrevocably into the pocket 
of the landlord who requires it as a con- 
dition of consenting to a transfer of right 
to enjoy property. Fine is indistinguish- 
able from premium and is money pay- 
ment in consideration of a demise. Money 
paid as fine is money paid with the in- 
tention of passing over the property in 
it to the landlord so that it should be= 
come his. Fine is also given the name of 
“Salami” in some parts of this country, 
Such money payments are known by se- 
veral other names, e.g., Nazrana, Pugree 
etc. The legislature must be aware of 
money payments in consideration of the 
lease, when it sought to cover “fine or 
premium or for money advanced” in 
Art. 35 (b) and (c). The words used here 
“for money advanced” do not connote 
any idea of repayment. Money advanced 
here is a condition for creation of an in- 
terest in the enjoyment of the property. 
Money advanced here is money which is 
not to revert to the lessee. If the advance 
is repayable, then it is a loan or deposit 
which word would have been used by 
the legislature in Art. 35 (b) and (c) in- 
stead of “for money advance”, if it was 
intended to cover such payments. Money 
advanced here by the lessees to the 
landlords is with the intention expressed 
by the parties that the landlords should 
keep the money till appropriated or : re- 
funded. Such transaction is a deposit, In 
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‘my opinion, when the legislature’ used ` 


the word “for money advanced” after 
“fine or premium” it was intended that 
it is a sum of money in the nature of fine 
or premium which goes irrevocably in 
the pocket of the landlord. It is a rule 
of legal construction that general words 
following enumeration of particulars are 
to have their generality limited by refer- 
ence to the preceding particular enum- 
eration and to be construed as including 
all other things of the like nature and 
quality. Where general words immedi- 
ately follow or.are closely associated 
with specific words, their meaning has 
to be limited by reference to the pre- 
ceding words and has to be presumed to 
be restricted to the same genus as those 
specific words. This is the rule of con- 
struction known as Ejusdem Generis and 
gives aid to the ascertainment of the true 
meaning of the statute, 


7. The contention of Mr. K. K. Sood, 
learned counsel for the Revenue, is that 
the object of the addition of the words 
“or for money’ advanced” in Art. 35 (c) 
is apparently to rope in transactions 
which are a combination of a lease and 
a mortgage but embodied in the form 
of a lease provided for repayment of an 
advance. There are no words in the in- 
strument before me indicating that the 
demised property should constitute secu 
rity for the deposit or for its repayment 
Unless the said property constitutes se- 
curity for the debt of Rs. 26,730, it wil? 
not be a mortgage but only a relation- 
Ship of debtor and creditor is created. A 
mortgage is the transfer of an interesē 
in specific immoveable property for the 
purpose of securing the payment of 
money advanced. The essence of a transe- 
action by way of loan on security is 
that the lender unwilling to rely solely 
on the personal liability of the borrower 
requires in addition to be given a. right 
in the property to be available agains? 
any person in whose hands the property 
is transferred. From the language of 
the instrument of lease it is clear that 
there is no provision by which a right 
in property is bestowed. The lessors are 
not put in possession of any property as 
usufructuary mortgage but have been 
granted only the tenancy rights which 
is only transfer of right to enjoy the 
property. 

8. Reliance is placed on Reference 
No. 1 of 1883 under Indian Stamp Act, 
1879 reported in ILR 7 Mad 208 In 
that case by a docimient purporting to 
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be a lease, certain land was leased for 
four years at a rent of Rs. 15 per annum, 
Out of the total rent, it was stipulated 
that Rs. 50 should be paid in advance 
and the balance of Rs. 10 should be paid 
at the end of the term. It was held that 
the payment of Rs. 50 in advance was 
not payment of a premium or fine with- 
in the meaning of Art. 39 (c) of the 
Indian Stamp Act, 1879. In the second 
document in that case there was a depo- 
sit of one year’s rent with the lessor, it 
being arranged that it should be credit- 
ed by the lessor in the last year of the 
term. It was held that the stipulation 
amounts to no more than an agreement 
that the lessee shall pay a year’s rent in 
advance, and, therefore, did not. fall 
within the said Art. 39 (c), because the 
deposit of one year’s rent was not a fine 
or premium, This decision can have no 
application to the case before me as the 
words “or for money advanced” did not 
exist in Article 39 (c) of the Indian 
Stamp Act, 1879. Apart from it a Full 
Bench of Punjab High Court at Delhi 
in Union of India v. M/s. Caltex (India) 
Ltd., AIR 1966 Punj 488 observed that 
merely because rent is paid in advance 
under a covenant its character does not 
change. In that case a sum of Rs. 25,500 
was paid to the lessor on the date of oc- 
cupancy as advance rental for the first 
36 months from the date of occupancy. 
It was held that this payment could not 
be “in addition to the rent reserved” to 
come within Art. 35 (c) This view is 
contrary to the view expressed by the 
Madras High Court in Stamp Duty Re- 
ference, “Board of Revenue, Madras v. 
* M/s. Simpson and McConechy Ltd.” re- 
ported in AIR 1961 Mad 210, relied upon 
by the counsel for the revenue. There is 
also no helpful discussion in “Collector 
of Madras v. A.B.J. Runaeres” reported 
in AIR 1943 Mad 643, another case reli- 
ed upon by the counsel for the revenue 
though the conclusion drawn is against 
the view taken by me, 


9. The clause in the instrument of 
Jease is that in addition to the monthly 
rent, the lessees had agreed to deposit 
and keep in deposit with the landlords 
a sum of Rs, 26,730. This money is re- 
quired to be paid as a deposit only as 
security for due performance of the obli- 
gations of the lease. If the contract of 
lease is carried out, and, the stipulations 
contained therein are observed, the 
money has to be refunded to the lessees 
within seven. days after the lessees have 
handed. over the vacant. possession. This 
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money annot assume the character of 
“for money advanced in addition to the 
rent reserved” used in Art. 35 (c). “For 
money advanced” denotes a consideration 
irrevocably passing from the lessees to 
the landlords over and above the consi- 
deration for the lease which is given in 
the form of a rent. My answer to tne 
first question is thus in the negative. If 
the amount deposited is adjustable in 
rent or other charges in terms of the in- 
strument of lease, then the legal charac- 
ter of such a deposit would still be rent 
paid in advance. It will not make any 
difference to the chargeability cf duty 


and I answer second question accord- 
ingly. 
10. There is a stipulation to deposit . 


and always keep in deposit with the 
landlords a sum of Rs. 26,730 equal to 
six months’ rent towards security of ‘the 
performance of the obligations of the 
lease. If Cls. 2 (2), 4 (8) and 4 (6) with 
other requisite recitals had been incor- 
porated in a separate instrument, then 
it is the common case that such an in- 
strument amounts to security bond 
chargeable under Art. 57. Under S. 5 of 
the Act any instrument comprising or 
relating to several distinct matters shall 
be chargeable with the aggregate amount 
of the duties with which separate in- . 
struments each comprising or relating 
to one of such matters, would be charge- 
able under the Act. The answer to third 
question is unhesitatingly in the affirma- 
tive, . ` 


1i. In the result we are of the opin- 
ion that the duty is not chargeable uncer 
Art. 35 (c) of Sch. 1-A of the Indian 
Stamp Act, 1899 on the amount of secu- 
rity/deposit/advance, which is refundable’ 
on determination of the lease, in addi- 
tion to the duty paid on the rent reserv- 
ed under Art. 35 (a) of the Schedule. It 
will not make any difference in the 
chargeability of duty, if such deposit/ad- 
vance is adjustable in rent/other charges/ 
dues payable under the lease. The 
amount of security deposit paid for the 
due performance of the contract of 
lease is chargeable under Article 57 of 
the Schedule read with S. 5 of the Act, 


TATACHART, C. J.:— I agree, 


GOSWAMI, J.:— I agree. $ 
Reference answered, 
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Ellora Industries,. Delhi, Appellant v. 
Banarasi Dass Goela, Respondent, 


First Appeal No. 150 of 1967 with 
Cross-object C. M. No. 79 of 1967, D}- 
19-10-1979." 

(A) Torts — Passing off action — Es- 
sentials — It is complementary to Trade 
mark Law — If trade mark is registered 
for goods, any passing off is likely to in- 
volve infringement of rights given by 
registration — Held, on facts, that it was 
a case of passing off and of infringement 
also, (Trade and Merchandise Marks Act 
(1958), Ss. 29 and 106). 


The purpose of tort of passing off is 
to protect commercial goodwill; to en- 
sure that people’s business reputations 
are not exploited. Since business “good- 
will” is an asset, and therefore species of 
. property the law protects it against en- 
croachment as such. The tort is based on 
economic policy, the need to encourage 
enterprise and to ensure commercial 
stability. It secures a reasonable area 
of monopoly to traders. It is thus compli- 
mentary to trade mark law which is 
founded upon statute rather than com~ 
mon law. But there is a difference be- 
tween statute law relating to trade 
marks and the passing off action; for, 
while registration of relevant mark, it- 
self gives title to the registered owner, 
the onus in a passing off action lies upon 
the plaintiff to establish the existence of 
the business reputation which he seeks to 
protect. The asset protected is the repu- 
tation, the plaintiff's business has in the 
relevant market. This is a complex thing. 
It is manifested in the various indicia 
which lead the client or customer to as- 
sociate the business with the plaintiff; 
such as the name of the business, whe- 
ther real or adopted, the mark, design, 
make-up or colour of the plaintiffs’ 
goods, the distinctive characteristics of 
services he supplies or the nature of his 
special processes. And it is around en- 
croachments. upon such indicia that pass- 
ing off actions arise. What is protected 
is an economic asset. The plaintiff must 
establish that his business or goods have 
acquired the reputation he alleges; and 
this can be done by showing that a sub- 
‘stantial proportion of people who are 


*From decree of O. N. Vohra, Addl. Dis- 
trict J., Delhi, D/- 10-7-1967. 
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likely to become purchasers of the goods 
of the kind in question associate the 
name with them, The weight of this 
burden must vary according to the facts, 
It is the tendency to mislead or confuse 
that thus forms the gist of action; and 
the plaintiff need not establish fraud, 
nor that any one was actually deceived, 
or that he actually suffered damage. The 
tort is thus (like libel) actionable per se, 
Indeed the forms of passing off, like the 
forms of nuisances, are infinite. Loss of 
sales is not the only form of probable 
injury that will suffice, loss of reputa- 
tion has been accepted as sufficient. Law 
protects all intangible elements of value 
and it is not always necessary that there 
must be in existence goods of that other 
man with which the defendant seeks to 
confuse his own. Case law discussed. 
(Paras 12, 13, 14, 18, 23, 29, 31} 


The plaintiffs were the registered pro- 
prietors of trade mark ‘ELORA’ in res- 
pect of watches, time pieces, clocks and 
their parts, The plaintiffs sold clocks but 
intended to introduce time pieces. De- 
fendants manufactured time pieces with 
their distinctive mark ‘Gargon’ but their 
business name was ‘ELLORA INDUS- 
TRIES’ used conspicuously by them in 
advertisements etc, as part of their busi= 
ness name, 


Held, on facts that it was a case of 
passing off and also of infringement of 
registered trade mark of plaintiffs. The 
use of the word ‘Elora’ by the defen- 
dants was indicative of a warm intimacy 
with the plaintiffs. The registered trade 
mark ‘Elora was known to the trade 
and the word ‘Elora’ lurked and linger- 
ed in the minds of the customers mind- 
ed to obtain goods of that mark. The 
word appeals to the ear than eye. There 
was a real and tangible risk of damage, 
the field of activity being common. The 
wrongful appropriation of trade reputa- 
tion was an injury to plaintiffs. That in- 
jury and the acknowledged intention to 
continue to inflict it was ample justifi- 
cation for the injunction. 

(Paras 37, 41, 45 and 47} 


(B) Trade and Merchandise Marks Act 
(1958), S. 106 — Accounts of profits —~ 
Plaintiffs having registered trade mark 
for clocks, watches, time pieces — De- 
fendants dealing in time pieces using that 
mark as part of their business name —~ 
Held, order for accounts could not be 


‘made since plaintiffs had never sold 


time pieces. (Para 51) 
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N. K. Anand and Pravin Anand, for 
Appellant; Anoop Singh, for Respondent, 

JUDGMENT:— This is a defendants 
appeal from the order of the Additional 
District Judge, dated Júly 10, 1967. 


2. The plaintiffs are a partnership 
firm carrying on business under the name 
and style of M/s, Banarasi Dass and Bro- 
thers at Chandni Chowk, Delhi since the 
year 1949, They are the registered pro- 
prietors of the trade mark 'ELORA’ re- 
gistered under number 175751 in class 
14 as of the date August 11, 1956 in -res- 
pect of watches, time pieces, clocks and 
their parts. The trade mark has been 
renewed from time to time and is sub- 
sisting. The plaintifis have been selling 


clocks with the trade mark ‘ELORA’ 
since 1955, 
3 In October, 1962 the plaintiffs. 


found an advertisement issued by the 
defendants “ELLORA INDUSTRIES” 
with ‘ELLORA’ as the trade mark for 
time pieces. By a notice in writing dated 
Dec. 26, 1962 the plaintiffs called upon 
the defendants to desist from manufac- 
turing, using, selling or offering for sale. 
their goods under the mark ‘ELLORA’. 
The defendants by their reply dated 
Jan, 9, 1963, assured the plaintiffs that 
they were newcomers in the industry 
and did not want to quarrel over a name, 
They said they were prepared io stop 
using the name ‘ELLORA’ and had 
chosen a new name for their time pieces, 


4 But the defendants continued 
using business name ‘ELLORA INDUS- 
TRIES’. The plaintiffs again called upon 
the defendants to desist from infringing 
their trade marks ‘Elora’ by using the 
same as part of their trading style. 
Some correspondence was exchanged but 
the defendants did not give up their 
trading name, 


5. The defendants having refused to 
discontinue the use of the word “Ellora” 
in their business name, the plaintiffs on 
Dec, 2, 1964 commenced an acticn in the 
court of the District Judge to restrain 
them, Two allegations were made in the 
suit, Firstly, that the use of the trade 
mark ‘Elora’ as the key portion of the 
trading style “Ellora Industries” was an 
infringement of the registered trade 
mark “Flora”, which was exclusive pro- 
perty of the plaintiffs, and secondly, 
that the use of the trade mark as a trad- 
ing style was chosen deliberately and 
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fraudulently in order to trade upon the 
reputation of the plaintiffs and to pass 
off the goods manufactured by the de- 
fendants as the goods of the plaintiffs, 
The plaintiffs asked for a decree for per- 
manent injunction to restrain the defen- 
dants from using the: mark ‘Elora’ or 
any other similar mark which is an in- 
fringement of the plaintiffs’ registered 
trade mark and to prevent them from 
passing off their goods as the goods of 
the plaintiffs. A decree for accounts of 
profits earned by the defendants was 
also sought, 

6. The defendant contested the suif, 
They raised a number of pleas, On 
merits they contended that the use of 
the word “Ellora Industries” as their 
trading style did not amount to infringe- 
ment of the plaintiff? registered trade 
mark, that there had been no instance of 
Heception or confusion in the mind of 
the public on account of the use of the 
words “Ellora Industries” in the course 
of trade, that the time-pieces manufac- 
fured by the defendants were being sold 
under the trade mark ‘Gargon’ which 
was a distinctive and conspicuous mark 
of the defendants’ product. The allega- 
tions with regard to the passing off were 
denied. 


7. A number of issues were raised. 
After hearing evidence and arguments 
the Additional District Judge decreed the 
suit with costs, He granted a permanent 
Injunction in so far as infringement of 
the registered trade mark was concern- 
€d. But the claim for passing off be dis- 
missed. Nor did he grant decree for ac- 
counts. From his decision the defendants 


appeal to this court. The plaintiffs have 
filed cross-objections. 
8. The plaintiffs’ registered trade 


mark is ‘Elora’. The defendants manufac- 
ture time-pieces with their distinctive 
mark ‘Gargon’. ‘Gargon’ is printed on 
the dial of the time-pieces. But on the 
card board container in which the time- 
piece is.sold the following is printed on 
two sides in bold letters. 

“ELLORA INDUSTRIES GARGON 
{PUNJAB)”. 
On one side there is in addition to these 
. words a visual representation of a fac- 
tory with the words “Ellora Industries”. 
written in small letters. The defendants 
adopted this as their trading style in 
#962. 

9. -The plaintiffs’ objection is mainly 
fo the ‘adoption of the word ‘Ellora by 
the defendants. That the defendants 
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name is “Ellora “Industries” 
under which they manufacture time- 
pieces is not denied, The word ‘Ellora’ 
is used conspicuously by them in adver- 
fisement etc, as part of their business 
name. 


10. On the evidence produced by the 
plaintiffs the learned Judge came to the 
conclusion that the infringement of the 
trade mark is established. On the ques- 
tion of passing off he was of the view 
that the plaintiffs were not able to sub- 
stantiate their case, 


11. In the appeal and cross-objections 
three questions arise for decision. These 
are: I. Passing off; IL Infringement of 
trade mark; and III. Enquiry into ac» 
counts of profits. 


1, PASSING OFF 


12. The purpose fo this tort is fo pro- 
tect commercial goodwill; to ensure that 
people’s business reputations ‘are not ex- 
ploited. Since business “goodwill” is an 
asset, and therefore species of property 
the law protects it against encroachment 
as such. The tort is based on economic 
policy, the need to encourage enterprise 
and to ensure commercial stability. It 
secures a reasonable area of monopoly 
to traders. It is thus complementary to 
trade mark law which is founded upon 
statute rather than common law. But 
there is a difference between statute law 
relating to trade marks and the passing 
off action; for, while registration of rele- 
vant mark, itself gives title to the regis- 
tered owner, the onus in a passing off 
action lies upon the plaintiff to establish 
the existence of the business reputation 
which he seeks to protect. The asset pro- 
tected is the reputation, the plaintiffs 
business has in the relevant market. This 
is a complex thing. It is manifested in 
the various indicia which lead the client 
or customer to associate the business 
with the plaintiff; such as the name of 
the business, whether real or adopted, 
the mark, design, make-up or colour of 
the plaintiffs’ goods, the distinctive char- 
acteristics of services he supplies or tha 
nature of his special processes. And it is 
around encroachments upon such indicia 
that passing off actions arise. What is 
protected is an economic asset, 


13. The plaintiff must establish that 
his business or goods have acquired the 
reputation he alleges; that, for example 

a particular name has become . distinc- 
‘tive of his goods and that a reputation 
has attached:'to-them under the name in 


a 
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question”, and this can be done by .show- 
ing that a substantial proportion of 
people who are likely to become pur- 
chasers of the goods of the kind in ques- 
tion associate the name with them. The 
weight of this burden must vary accord- 
ing to the facts. (Norman Kark Publica- 
tions Ltd. v. Odhams Press Ltd., (1962) 
1 All ER 636). 

14. Take the present case. The words 
“Ellora Industries” which is the trading 
name of the defendants is likely to mis- 
lead the public as to the source of manu- 
facture and to create a likelihood that 
customer of the plaintiffs would be di- 
verted to the defendants. In a passing- 
off action “alj that need be proved is that 
the defendants’ goods are so marked, 
made up or described by them as to be 
calculated to mislead ordinary pur- 
chasers and to lead them to mistake the 
defendants’ goods for those of the plain- 
tiffs’. (Reddaway v. Bentham Hemp 
Spg. Co., (1892) 2 QB 639 (644)). It is the 
tendency to mislead or confuse that thus 
forms the gist of action; and the plain- 
tiff need not establish fraud, nor that any 
one was actually deceived, or that he 
actually suffered damage. The tort is 
thus (like libel) actionable per se. Indeed 
the forms of passing-off, like the forms 
of nuisances, are infinite. As Salmond 
puts it: 

“The gist of the conception of passing- 
off is that the goods are in effect telling 
a falsehood about themselves, are say- 
ing something about themselves which 
is calculated to mislead. The law on this 
matter is designed to protect traders 
against that form of unfair competition 
which consists in acquiring for oneself, 
by means of false or misleading devices, 
the benefit of the reputation already 
achieved by rival traders.” 


(Law of Torts 17th Edn. p. 401) Win- 
field says: 


“The law of passing-off arose to pre- 
vent unfair trading and protects the pro- 
. perty rights of a trader in his goodwill 


ee vennreetccee 


-(Tort Sth’ Edn. p. 485). 


15. The basic question in this tort 
turns upon whether the defendant’s con- 
duct is such as to tend to mislead the 
public to believe that the defendant’s busi- 
ness is the plaintiff's or to cause confu- 
sion between the business activities of 
the two. Whether such a tendency to mis- 
lead or confuse is established can only 
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be decided by consideration of all the 
circumstances. ; 

16. Because the protection given is 
not for his reputation in general, but to 
the’ plaintiff’s business goodwill, it must 
be established that the defendant's acti- 
vities are likely to compete with the 
plaintiff's. Where the parties are engag- 
ed in common or “overlapping” fields of 
activity the competition will take plaze. 
In this case this is a useful test to apply. 
Both the plaintiffs and the defendants 
have a common field of activity. They 
are business rivals. Plaintiffs sell clocks 
under their registered trade mark ‘Elora’. 
The defendants manufacture time-pieces 
under their trading style “Ellora Indus- 
tries”. In fact the plaintiffs say that they 
intend to introduce time-pieces in the 
market shortly. If the plaintifs start 
manufacturing and marketing time- 
pieces under their registered trade mark 
‘Elora’ the use of the word ‘Ellora’ as a 
trading style by the defendants is bound 
to introduce confusion in the trade. 


17. The element of confusion is essen- 
tial. As Wynn-Parry, J. said in Me Cul- 
loch v. Lewis May (Produce Distributors) 
Ltd., (1947) 2 All ER 845 {851) : 

“I am satisfied that there is Giscover- 
able in all those cases in which the court 
has intervened the factor that there was 
a common field of activity in which, 
however, remotely, both the plaintiff 
and the defendant were engaged and 
that it was the presence of that faczor 
that grounded the jurisdiction of the 
court.” 


18. The principal question revolves 
round the twin notions (i) that zhe de- 
fendant’s misstatement must be one that 
would be taken as a reference to the 
plaintiff, and (2) that the plaintiff must 
be likely to suffer in consequences, / As 
to the first of these conditions the mis- 
statement does not have to make out 
more than that the plaintiff has some 
connection with the defendant’s zoods or 
business. And it is accepted that a refer- 
ence to the plaintiff as a trade source 
may be inferred in some circumstances 
where he is not known by the name, as 
for instance, where it is his trade mark 
that is known. (Birmingham Vinegar 
Brewery Co. v. Powell, (1897 AC 710)). 
If the customer is misled into thinking 
about the trade origin or source of the 
goods it is a case of passing-off. The se- 
cond condition is fulfilled by showing 
that direct Compe union will aerate the 
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plaintiff's goodwill by losing him custo- 
mers. Loss of sales is not the only form 


of probable injury that will suffice, loss 


of reputation among distributors has 
been accepted as sufficient. 


19. Where the plaintiff and the defen- 
dant are engaged in a common field o? 
activity the probability of damage is 
great. There is risk of confusion because 
they occupy same areas of the trade in 
question, €. g., watches, as in this case. 
This is what was held in Mc Culloch v. 
May ((1947) 2 All ER 845) (supra). I am 
aware that this case was not approved 
of in Australia: Radio Corpn. v. Hender- 
son, (1969) RPC 219. Flemings says: 

“To demand a ’common field of acti- 
vity’ would not only be incompatible 
with the growing trend towards diversi- 
fication in þusiness, but also foist an un- 
warranted limitation on a tort based 
simply on the prejudice to goodwill from 
practices that are actually calculated to 
confuse,” 

(Fleming— The Law of Torts, 5th Edn.. 
pp. 702-703). 

20. On the question whether there can 
be passing off if the fields of activity are 
different, opinions differ. But everybody 
is agreed that if the line of business is 
same or allied there is an immense po- 
tential for confusion, deception and tem- 
poral harm. The test of common field of 
activity comes handy. Both parties are 
in the same trade. The plaintiffs sek 
clocks, The defendants sell time-pieces, 
And a time-piece is a portable clock, 
after all. 

21. Another reason for injuncting the 
defendants in their use of the word 
‘Ellora’ in business name is that the 
plaintiffs in their evidence said they 
wanted to introduce time-pieces, In 
Eastman Photographie Materials Co. Ltd 
v. John Griffiths Cycle Cor. Ltd., (1898: 
. 15 RPC 105 (“Kodak” for cycles), one 
reason given for protection was that the 
plaintiff company might want subse- 
quently to extend their business into the 
defendant’s field. Same is the case here, 


22. The present case is one of ‘cash- 
ing in’ of the trade reputation of the 
plaintiffs. It is an attempt to climb on 
another’s goodwill. Goodwill is the result 
of a person’s own labour and merit. 
One trader should not be allowed to 
usurp the fruits of a competitor’s labour. 
Law will protect against intrusior: 
by the rival upon the goodwill and other 
business values of another. This is “reap- 
ing without sowing”. The court will 
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issue injunction in cases where the reap- 
ing without sowing element is most 
brazen and damaging. One trader should 
not be expected to stand by and watch 
another reap the benefit of goodwill that 
he has built up or expenditure that he 
has made, It takes years (sometimes 
generations) of patient and self-abnegat- 
ing toil and investment to develop and 
gain the advantage of goodwill. It is the 
invasion of this property right of good- 
will that constitutes passing-off. The 
true basis of the action is that the pass- 
ing off injures the right of property in 
the plaintiff and that right of property 
being his right to the goodwill of his 
business. (J. Bollinger v. Costa Brava 
Wine Co. Ltd., (1960) Ch 262 (276)). 


23. In recent times there have been 
extensions of passing off. It is an ex- 
panding business tort. The courts have 
developed the concept of misappropria- 
tion. Law has thrown protection around 
all intangible elements of value. The 
view of Holmes and Brandeis JJ. were 
indeed minority opinions in the Interna- 
tional New Service v. Association Press, 
(1918) 248 US 215 in which the Supreme 
Court laid foundations for a general tort 
of misappropriation of trade values. 
These are “property rights” and injunc- 
tion can be issued against the infringer. 
Predatory business practices and piracy 
of business rights are denounced by com- 
mercial morality. So does law. Confus- 
ing customers as to source, as in this 
case, is an invasion of another’s property 
rights. The unfairness arises from the 
fact that the purchasing public are like- 
ly to be misled. The protection is afford- 
ed not for the deceived customer but the 
rival trader. It is to prevent “dishonest 
trading”, to use a phrase of Danckwerts 
J. (J. Bollinger v. Costa Brava Wine Co, 
Ltd., 1961 RPC 116). The Australian 
court in Henderson’s case recognised a 
form of wrongful appropriation of a 
“trade value”. Evatt, C. J. and Myer, J. 
said: 

“the wrongful appropriation of an- 
other’s professional or business reputa- 
tion is an injury in itself.” 

24. In England Danckwerts J. in the 
“Spanish Champagne” case opened new 
horizons for the common law. J. Bollin- 
ger v. Costa Brava Wine Co. Ltd. is a 
most forward looking case in recent 
times where Danckwerts J., expanded 
the tort to protect misappropriation of 
business values. The Champagne pro- 
ducers of France sought an injunction to 
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prevent the defendants from marketing 
their sparkling wine under the name 
"Spanish Champagne’. Danckwerts J. 
granted an injunction. Such a descrip- 
tion as “Spanish Champagne” could not 
be expected to deceive the connoisseurs 
or “lovers of wine” but it was found 
that there were many potential custo- 
mers who were much vague about what 
champagne was, some knowing it only 
as “the wine with the great reputation”. 
What they would want was the “real 
thing” without knowing whether that 
meant the produce of a particular trade 
source or one having particular qualities. 
Champagne properly means French 
Champagne, which is associated with be- 
ing “drunk at the gayest parties and in 
distinguished circles” and it was, there- 
fore, wrong for the defendant to market 
his produce under the name “Spanish 
Champagne”. (J. Bollinger v. Costa 
Brava Wine Co. Ltd. (supra)). 


25. The case related to the protection 
of a reputation which the word Champ- 
agne suggested. It is a word that was 
valuable to a group of traders to pre- 
serve. It was held that the traders engag- 
ed in a field of business activity had locus 
standi to obtain an injunction to restrain 
a competitive producer from making de- 
ceptive statements as to the place of 
origin or similar falsehood. 

26. Danckwerts J.’s_ decision in Bol- 
linger’s case (1961) RPC 116 was appli- 
ed in Vine Products Ltd. v. Mc Kenzie 
& Co. Ltd., (1969) RPC 1 (“Sherry” case) 
and John Walker & Sons Ltd. v. Herry 
Ost & Co. Ltd., (1970) RPC 489 (Scotch 
Whisky). In the later “sherry” case Cross 
J. said of the “Champagne” case, “In 
truth the decision went beyond the well- 
-trodden paths of passing off in the un- 
mapped area of ‘unfair trading’ or ‘un- 
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lawful competition’ ”. 


27. In the present case the fact that 
the plaintiffs and the defendants are 
direct competitors is the most obvious 
reason for inferring likelihood of injury. 
‘Ellora’ as a business name suggests as- 
sociations with the plaintiff’s registered 
trade mark. It is suggestive of the fact 
that goods come from the same source. 
It imports a reference to its ‘origin’— a 
trade connection with the registered pro- 
prietor ‘Elora’. This is an untrue state- 
ment. It is a false statement that is like- 
ly to mislead the public as the origin of 
the goods. It is a commercial benefit 
which is derived from usurpation of the 
fruits of a competitor’s labour. The pre- 
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sent case illustrates the misuse of busi- 
ness names. It is an action against an 
imitator who is “reaping without sow- 
ing”. (See the illuminating discussion in 
the article by W. R. Cornish “Unfair 
Competition. A Progress Report” — Vol. 
XII, 1972-73 Journal of the Society of 
Public Teachers of Law p. 126). 


28. The plaintiffs have produced 
watch dealers in evidence. They have also 
produced one Prem Prakash who pur- 
chased a time-piece manufactured by the 
defendants under the impression that it 
was a product of the plaintiffs. The deal- 
ers have deposed that though there is no 
confusion in their minds about the clocks 
of the plaintiffs and the time-pisces of 
the defendants the ordinary customer 
does enquire from them if the time- 
pieces complained of are manufactured 
by the same people who manufacture 
Elora clocks. 


28. Counsel for the defendants argued 
that there was no confusion amongst the 
dealers in the market as the eviderce 
shows and, therefore, no case of passing 
off is made out. I do not agree. The mis- 
chief done by the misleading designation 
adopted by the defendants is not merely 
that it is calculated to deceive immediate 
purchasers from the infringers, kut, that 
it puts “a weapon calculated to be fraud- 
ulently used by the middlemen” into 
their hands, by which they may, inten- 
tionally or not, deceive the ultimate pur- 
chasers. (Price’s Patent) Candle Co. v. 
Ogston, (1909) 26 RPC 797 (814)). The 
dealers may not themselves be deceived 
but they can certainly use the instru- 
ment of deception to create confusion in 
the trade or to mislead the purchasers. 
The representation need not deceive im- 
mediate purchasers; the test is the likely 
impact on those members of the public 
who ultimately become purchasers, 

30. There is a misrepresentation for 
business purpose as to the origin of goods 
which the defendants manufacture in the 
course of their business. This is passing 
off. The defendants have no right to re- 
present their business as the business of 
the plaintiffs. 

31. Lord Halsbury defined the tort of 
passing off in Reddaway v. Banham, 1896 
AC 199. He said that the defendant shall 
not represent his goods or his business 
as the goods or business of the >laintiff. 
How do we apply this principle here? 
The plaintiffs do not manufacture time- 
pieces though they are registered for 
them. This is an admitted case. Now it is 
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not: always necessary that there must b2 
in existence goods of that other man 
with which the defendant seeks to con- 
fuse his own. As Lord Greene M. R. 
said:— 

“Passing off may occur in cases wher2 
the plaintiffs do not in fact deal in th= 
offending goods.” 

(Saville Perfumary Ltd. v. June Perfect 
Ltd., (1939) 58 RPC 147 (163)). 

32, Property in this context has re- 
ceived an extensive denotation. Thus, it 
includes not only property in the strict 
sense but also name, Maxwell v. Hogg, 
(1867) 2 Ch App 307 at 310 per Cairns 
L. J., Walter v. Ashton, (1902) 2 Ch 282 
at 293; trade reputation, Harrods Ltd. v. 
R. Harrods Ltd., (1924) 41 RPC 74 at 86- 
87, per Sargent L. J., and, not merely 
the exclusive right which in some cases 
the law may confer to engage in some 
further activity associated with one’s pre- 
sent activity, Samuelson v. Producers 
Distributing Co. Ltd, (1932) 1 Ch 201, 
but also the potential capacity which one 
may have, although as yet unrealised, to 
engage in the future activities sufficient- 
ly closely associated and connected with 
those at present carried on, Eastman 
Photographic Materials Co. Lid. v. John 
Griffiths Cycle Corpn. Ltd., (1898) 15 
RPC 105 (Aus); Hulton Press Ltd. v. 
White Eagle Youth Holiday Co. Ltd, 
(1951) 68 RPC 126. Alternatively thesa 
last mentioned cases may be viewed as 
cases in which the plaintifi’s proprietary 
right to his name and trade reputation i3 
invaded by conduct of the defendant 
which anticipates the plaintiff's exercise 
of that right in a field of activity which 
is sufficiently close to the plaintiff's pre- 
sent activities and which he may wish 
at some future time to enter; here there 
‘are both a common field of activity and 
a real and tangible risk of damage 
(Henderson v. Radio Corpn. Pty. Ltd, 
1969 RPC 218 (224)). 

33. In British Legion v. British Legi- 
on Club (Street) Ltd., (1931) 48 RPC 555 
(563) Farewell J. said: 

“There must be evidence either of 
damage already committed, or the cir- 
cumstances must be such as that the 
court can properly come to the conclu- 
sion that there is a serious risk, a real 
tangible risk of damage in the future.” 

34. The action of passing off is essen- 
tially a cause of action arising out of 
confusion. (Serville v. Constance, (1954) 
71 RPC 146, per Herman J.). The plain- 
tiff is identified by his personal name o? 
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some trade name or mark. ' If a person 
minded to obtain vendible goods which 
are identified in his mind with certain 
definite commercial source is led by the 
false statement to accept goods coming 
from a different commercial source the 
tort is established (Plomein Fuel Econo- 
miser Co. v. National School of Salesman- 
ship Ltd., (1943) 60 RPC 209). Prof. Mo- 
rison points out that the origin of pass- 
ing off is lost in obscurity and that it is 
uncertain whether it had its origin as an 
action for deceit or as an action for de- 
famation. However, the action came to 
be regarded as an action for deceit, al- 
though it was a variety of deceit in which 
the action was not by the person who 
was deceived but by the person whose 
mark was used to deceive. (See W. B. Mo- 
rison — Unfair Competition and “Pass- 
ing-Off” (1956) 2 Sudney Law Review 
50 


35. In the present case there is an un- 
true representation. The plaintiffs com- 
plaint in substance is that the supposi- 
tion that the defendants are connected 
with the plaintiffs will injure the repu- 
tation of the plaintiffs in a way calculat- 
ed to cause them financial loss. The pur- 
chasers are likely to think that the time- 
pieces come from the same source or 
through the same channel as clocks and 
wrist watches. The purchasers are likely 
to be misled in thinking that the defen-, 
dants’ firm has an “intimate connection” 
with the plaintiffs or that the defendants’ 
business is a branch of the plaintiffs or 
“somehow mixed up” with the plaintiffs’ 
business. Even “any connection” with 
the plaintiffs is misrepresentation  suffi-~ 
cient to constitute the tort. (See Harrods 
Ltd. ((1924) 4¥ RPC 74) (supra), Clock 
Ltd. v. Clock House Hotel Ltd., (1936) 53 
RPC 269 (275), Ewing v. Buttercup Mar- 
garine Co. Ltd., (1917) 34 RPC 232). The 
present case is an illustration of business 
misrepresentation and “unfair trading”, 
to use an expression of Danckwerts J. 

36. A typical commercial situation of 
business misrepresentation is neatly il- 
lustrated by Dwarkadas v. Lalchand, AIR 
1932 Sind 222, where it was held that the 
defendant represented his business as 
that of the plaintiff. 

37. On passing off my conclusion is 
that the use of the word ‘Elora’ by the 
defendants is indicative of a warm inti- 
macy with the plaintiffs. There is trust- 
worthy evidence that the registered trade 
mark ‘Elora of the plaintiffs is known 
to the trade and the word ‘Elora’ lurks 
and lingers in the-mind of the customers, 
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minded to obtain goods of class 14. A 
word appeals to the ear more. than the 
eye. There is a real and tangible risk of 
damage, the field of activity being com- 
mon. The wrongful appropriation of trade 
reputation is an injury to the plaintiffs. 
That injury, and the acknowledged inten- 
tion to continue to inflict it, is ample 
justification for the injunction which was 
granted. 


(ii) Infringement of Registered Trade 
Mark: 2 
38. A trade mark is the most obvious 
means of referring to a trader’s products. 
Trade mark registration is provided to 
simplify and enhance common law pro- 
tection against deception as to trade 
source, The registered proprietor has the 
““exclusive right” to use the trade mark 
in relation to the goods in respect of 
which it is registered. (S. 28 of the Trade 
and Merchandise Marks Act, 1958 (the 
Act)). 


39. It is unnecessary to prove an in- 
tention to deceive, at least to obtain an 
injunction. The representation must be 
calculated to deceive, though no decep- 
tion need actually have taken place, be~- 
cause “the very life of a trade mark de- 
pends upon the promptitude with which 
it is vindicated” (Mack, Miller Candle 
Co. v. Macmillan Co., (1934) 269 NYS 33). 
It is worth noting that words can be pro- 
tected without proof of their distinctive- 
ness if they have been registered as trade 
marks under S. 9 of the Act. 

40. A mark is infringed by another 
trader if, even without using the whole 
of it upon or in connection with his 
goods, he uses one or more of its essen- 
tial features. Thus, it has long been ac- 
cepted that if a word forming part of a 
mark has come in trade to be used to 
identify the goods of the owner of the 
mark, it is an infringement of the mark 
itself to use that word as the mark or 
part of the mark of another trader, for 
-confusion is likely to result. 

41. The most common cases are those 
in which the defendant uses or imitates 
a trade mark under which the plaintiff’s 
goods have become known to the public, 
If the trade mark is registered for the 
goods concerned, any passing off is likely 
to involve infringement of the rights 
given by registration also. Both the sta- 
tute law and the common law employ. a 
‘common conceptual device. The device 
is to find a “property right” in the plain- 
tiff which has been infringed. In -this 
jease the trade mark. .is.. registered -for 
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time-pieces also. It is a clear case-of in- 
fringement.. 


42. The “exclusive right” is given by 
S. 28 of the Act. S. 29 is an appendage 
to S. 28 its function being to widen the 
definition of: infringement. The expres- 
sion ‘use of a mark in relation to goods’ 
is defined in S. 2 (2) (b). It includes the 
following types of cases: (1) use of the 
mark upon the goods, (2) use of she mark 


in other physical relation to the goods, 


such as, use on a container, tin ər wrap- 
per or ticket attached to the goods. 

43. The defendants have caused a 
part of the plaintiffs’ reputation to be 
filched. They have annexed to their busi- 
ness name what is another man’s pro- 
perty. The plaintifi’s trade mark ‘Elora’ 
is. the core or the essential part of the 
defendants’ trading style, “Ellora Indus- 
tries,” 


44, One of the most common ways of 
unfair appropriation of the plaintiff’s 
goodwill is by the imitation of the plain- 
tiffs trade mark to such an extent that 
the public is deceived thereby. The in- 
terest in the “exclusive right” and use of 
trade marks is recognised by the law 
on grounds that are in part akin to the 
prevention of fraud and in part to the 
protection of property right. The law has 
provided for registration of trade marks 
and such registration is conclusive as to 
priority of use. 


45. The function of the trade marks 
is to identify the source of manufacture 
of goods. It is an indicia of origin. With 
the expansion of markets and the devel- 
opment of large scale advertising, trade 
marks began to perform the additional 
function of an advertising and selling de- 
vice. In the market the chief value of the 


trade mark is its power to stimulate 
sales. In law, the fundamental theory 
upon which the interest in the trade 


mark is protected is that a trace mark 
identifies the goods coming from a par- 
ticular source, and that an infringing 
designation tends to divert customer 
from that source by falsely representing 
that other goods come from it. This at 
any rate is the theory of Ss. 28 and 29 
of the Act. Thus “Ellora Industries” is 
an ‘infringing designation’, a misleading 
name and its use must be restrained by 
injunction so that the competitor is pro- 
hibited from gaining an unfair advantage 
by confusing potential customers. “Th 
tendency of the law, both legislative and 
common, ‘has ‘been in the directicn of en- 
forcing. increasingly -higher standards of 
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fairness or 
trade.” 
. 46. The appropriation of the plaintiff's 
trade mark by the defendants as their 
own badge is as much a violation of the 
“exclusive right” of the rival trader as 
the actual copy of his device. It is a mis- 
leading designation. It creates a confu- 
sion as to source in the mind of the pur- 
chasing public. The words in the defen- 
dants’ trading style convey a misrepre- 
sentation that materially injures the re- 
gistered proprietor of the trade mark. 
Many an insidious are the ways of in- 
fringement. Sometimes “the falsehood is 
a little more subtle, the injury a little 
more indirect”, than in ordinary cases. 
(International News Service v. Associat- 
ed Press ((1918) 248 US 215) (supra) Per 
Holmes J.). 
47. On this part of the case I endorse 
lthe finding of the learned Judge. 
(iii) Accounts of Profits: 


48. Counsel for the plaintiffs relies on 
S. 106 of the Act and claims that at their 
option the plaintiffs have chosen to de- 
mand an enquiry into profits. I do not 
think I should grant this relief to the 
plaintiffs. My reasons are these. 


49. In the first place the plaintiffs 
have not so far manufactured time- 
pieces. They have confined themselves to 
clocks and wrist watches. 

50. Secondly, the defendants’ time- 
pieces are manufactured under the mark 
‘Gargon’ which is distinctly and conspi- 
cuously printed on the dial as well as 
the carton. 

$1. Thirdly, the courts order an ac- 
count of profits on the theory that the 
defendant was constructively an agent 
of the plaintiff in disposing of goods in 
a manner infringing the plaintifi’s rights 
(Shell — Principles of Equity (24th Ed. 
1954 p. 574). The principle upon which 
the court grants an account of profits is 
that where one party owes a duty to 
another, the person to whom the duty is 
owed is entitled to recover from the 
other party every benefit which that 
other party has received by virtue of his 
fiduciary position if in fact he has ob- 
tained it without the knowledge or con- 
sent of the party to whom he owed the 
duty (Kerly-Law of Trade Marks 10th 
Edn. p. 344). This principle does not ap- 
ply here because the plaintiffs were not 
manufacturing time-pieces. 

52, Fourthly, there is no reasonable 
prospect that the inquiry would reach a 
positive result. Kerly says that account 
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of profits is an equitable remedy and the 
court has a discretion whether or not to 
grant it. Only in certain cases will the 
court grant an account of profits. I do 
not think this is one of those cases where 
I ought to order an inquiry into profits. 

53. At the fag-end of the case before 
me the defendants made an application 
(C. M. 962 of 1979) for additional evi- 
dence. I do not think there is any ground 
to allow the application as none of the 
conditions of O. 41, R. 27, Civil P. C. is 
satisfied. The application is accordingly 
dismissed. 

54. For these reasons the appeal is 
dismissed. Cross-objections are allowed 
to this extent that it is held that the de- 
fendants appellants, in addition to in- 
fringement of registered trade mark, are 
also guilty of the tort of passing off. 
Cross-objections are dismissed in so far 
as the claim for accounts of profits is 
concerned. The decree for injunction 
passed by the trial court is affirmed. The 
defendants are ordered to deliver up the 
offending boxes, wrappers, letter-heads 
for destruction. The defendants shall 
pay the costs of the suit and the appeal. 
On the cross-objections I make no order 
as to costs, 

* Order accordingly. 
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B. N. KIRPAL, J. 


M/s. Hotel Rajdoot (P) Ltd., Appellants 
v. Municipal Corporation of Delhi and 
others, Respondents. 

L. P. A. No. 51 af 1974, D/- 19-8 1980*. 

(A) Delhi Municipal Corporation Act (66 
of 1957), Ss. 468 (2) Proviso, 845 and 346 
— Permission to occupy constructed build- 
ing — Notice under S. 346 by landlord — 
Commissioner pointing out some defects 
in reply — Permission cannot be deemed 
to have been granted under Proviso to 
Section 468 (2). 

It is not necessary that there should be 
a communication stating expressly that the 
permission asked for is refused in the re- 
ply to the notice under S. 346. 1975 Raj- 
dhani LR (Note) 46, Explained. 

(Para 6) 


The relevant provision in a case where 
deviation had been made would be S. 845 
of the Act. Whenever any notice is receiv- 


*Against Judgment of B. C. Misra, J. re- 
ported in 1974 M. C. C. 375. 
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ed and communication is sent tothe ap- 
plicant within the period of 80 days point- 
ing out the deviation which had been 
made and requiring the deviation to be 
rectified under S. 345, it is implicit there- 
in that the permission sought for by notice 
under §. 846 is being refused and is not 
being granted. (Para 5) 
(B) Delhi Municipal Corporation Act 
(66 of 1957), S. 468 (1) — Deviation from 
sanctioned plan — Compounding of by 
corporation — Owner asked to pay certain 
amount — Amount is neither penalty nor 
fine — Hearing to owner not necessary 
— It is matter of mutual agreement — 
There can be no guideline to fix amount. 
(Para 8) 

Cases Referred: Chronological Paras 
1975 Rajdhani LR (Note) 46 6 


C. L. Choudhary, for Appellant; R. B. 
cares with Lalit Bhardwaj, for Respon- 
ents, 


JUDGMENT :— The two questions 
which arise for consideration in this Letters 
Patent Appeal are— (1) as to what would 
amount ‘to the refusal to grant permission 
as envisaged by the proviso to sub-sec. (2) 
of S. 846 of the Delhi Municipal Corpora- 
tion Act. 1957 (the Act)P and (2) whether 
any hearing is necessary before the Cor- 
poration offers to compound the offence 
under Section 468 of the Act at a particu- 
lar figure? 

2. The appellant had constructed a 
Hotel known as Hotel Rajdoot, at 18-B, 
Jangpura, Mathura Road, New Delhi. On 
20th October 1963 the building plan was 
sanctioned. After the plans had been sanc- 
tioned the appellant carried out the con- 
struction of the said Hotel. According to 
the provisions of S. 846 of the Act, before 
the premises which are constructed can 
be occupied, it is necessary to obtain a 
completion certificate. The said section 
reads as follows: 


“(1) Every person who employs a licens- 
ed architect or engineer or a person ap- 
proved by the Commissioner to design 
or erect a building or execute any work 
shall, within one month after the comple- 
tion of the erection of the building or ex- 
ecution of the work, deliver or send or 
cause to be delivered or sent to the Com- 
missioner a notice in writing of such com- 

letion accompanied by a certificate in the 
foam prescribed by bye-laws made in this 
behalf and shall give to the Commissioner 
all necessary facilities for the inspection 
of such building or work. 

(2) No person shall occupy or permit to 
be occupied any such building or use or 
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permit to be used any building or a part 
thereof effected by any such work until 
permission has been granted by the Com- 
missioner in this behalf in accordance with 
bye-laws made under this Act: 

Provided that if the Commissioner fails 
within a period of thirty days after the 
receipt of the notice of completion to com- 
municate his refusal to grant such permis- 
sion, such permission shall be deemed te 
have been granted.” 

8. The appellant gave a notice of com- 
pletion of the building on 28rd June, 1965 
under S. 846 (1) of the Act. After the 
sending of the notice, the appellant re- 
ceived a reply, dated 17th July, 1965 from 
the respondents. The relevant portion of 
the said reply reads as follows: 

“With reference to your CC application. 
dated 23-6-1965 I have to inform you that 
the same cannot be considered as valid 
notice until the following information, as 
required under S. 335 (1) (2) of the Muni- 
cipal Corporation of Delhi Act, 1957 has 
been furnished to the satisfaction of the 
Commissioner. 

1. Finishing work is still going on in 
the building. 

2 to 12. xx xx XX XX XX XK XX XX 


13. Some work still going on in the . 


basement. 

14 to 27. xx XX XX XX XX XX XX XX 

Please remove all the above 27 points.” 
Thereafter some correspondence took place 
between the parties and ultimately on 29th 
Dec. 1965 the respondents sent a notice 
requiring the appellant to deposit a sum 
of Rs. 29,975/- for compounding of the 
compoundable item. The relevant portion 
of the said notice reads as follows: 

“In continuation of this office letter 
No. — Dated ...... you are hereby ın- 
formed that your case for completion cer- 
tificate shall be rejected in case you fail 


` to comply within seven days of the receipt 


this letter to the points mentioned be- 
ow: 


Please note that you are liakle to be 


- prosecuted under S. 346 of the D. C. M. C. 


Act for unauthorised occupation of the 
building. 

1. Please deposit Rs. 29,975/- as C. F. 
of compoundable item. 

xX XX x” 
The appellant did not campy with the 
terms of the letter and filed a writ peti- 
tion being Civil Writ No. 400-D of 1966. 

4. The respondents filed their affidavit 
in reply to the said writ petition and after 
the pleadings were completed, the writ 
petition was ultimately disposed of by the 
judgment, dated 13 Feb. 1974. The 
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dismissed the writ petition. The present 
appeal has been filed against the. said 
judgment of the learned single Judge. 


5. The first contention on behalf of the 
appellant, which was also the contention 
raised before the learned single Judge, is 
that on a correct perusal of S. 346 of the 
Act it must be held that the appellant is 
entitled to the benefit of the proviso to 
the said section. It is ended that the 
section postulates a communication from 
the Commissioner stating positively that 
the permission. asked for is refused. The 
contention is that the letter of 17th July, 
1965 had been issued under S. 335 of the 
Act purporting to ask for information from 
the appellant and the said letter did not 
amount to refusal as contemplated by the 
said section. In our opinion, the learned 
single Judge was right when, while deal- 
ing with this contention, he held that it 
could not be said that by the issue of the 
said letter the Corporation had not re- 
fused to sanction the completion certificate 
and should, therefore, be deemed to have 
sanctioned it by fiction of law. It is to be 
seen that the Corporation took a positive 
step on the receipt of the notice under 
Section 846 of the Act. The Corporation 
admittedly did not -grant the permission 
which was sought for. On the contrary, 
by the said letter, dated 17th July, 1965, 
it was specifically stated, apart from num- 
ber of other defects which were pointed 
out therein, that the building had not been 
completed. The mere fact that in the said 
letter it was not stated that the permission 
sought for is refused is wholly immaterial. 
The said letter has to be read as a whole 
and it clearly shows that the Corporation 
had applied its mind and came to a con- 
clusion that on the notice as given, and 
considering the state of the building, the 
completion certificate could not be grant- 
ed. The reference to S. 835 in the said 
letter has been wrongly made. The rele- 
vant provision in a case where deviation 
had been made would be Section 845 of 
the Act. Whenever any notice is received 
and a communication is sent to the ap- 
plicant within the period of 30 days point- 
ing out the deviation which had been 
made and requiring the deviation to be 
rectified under S. 845 of the Act, it is im- 

licit therein that the permission sought 
for by notice under S. 846 is being refused 
and is not being granted. 

6. The learned counsel for ..the peti- 
tioner has relied upon .a 
‘decision of this court in the case of Savitri 
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learned single Judge repelled the conten- - 
tions raised on behalf of the appellant and , 
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Devi v. Municipal Corporation, 1975 Raj- ` 
dhani LR (Note) 46 (CW No. 1449 of- 
1973 decided on 20-12-1974). In our opin-` 
ion, the said decision is not applicable to 
this case. In the said case the provision 
which came up for construction was Sec- 
tion 337 of the Act. Though there is a 
deeming provision in the said section, the 
said section has to be read along with 
Ss. 338 and 335 of the Act. The reading of 
the three provisions together makes it 
clear that the said provisions are not in 
pari materia with the provision of 
S. 346 of the Act. In our opinion it is not 
necessary that there should be a com- 
munication stating expressly that the per- 
mission asked for is refused. The said de- 
cision is clearly distinguishable on facts 
as well as on law. We do not understand 
that judgment to lay down the rule that in 
the absence of an express refusal in the 
reply to the notice under S. 346 (1) the 
permission is deemed to have been grant- 
ed even in a.case where the perusal of the 
said reply clearly indicates that the per- 
mission sought for is not being ated, If 
the said judgment is construed to mean 
to the contrary, then, in our opinion, it 
would not be laying down the correct law. 


7. The second contention raised by 
Mr. Choudhry is that the principles of 
natural justice have been violated. It is 
contended that it was obligatory on the 
respondents to give the appellant an op- 
portunity of being heard before the letter 
dated 29th Dec. 1965, whereby the appel- 
lant was asked to pay the compoundin 
fee of Rs. 29,975/-, was communicated. 
In our opinion, there is no merit in this 
contention. If the Corporation was of the 
opinion that there has been deviation 
from the sanctioned plan, it was open to 
the Corporation to prosecute the appel- 
Jant. S. 468 (1) enables the Corporation 
to compound any offence made punishable 
by or under the Act. Principles of natural 
justice postulate that no action to harm 
any one should take place without notice. 
In the present case, what has happened ‘is 
that the a eee is being given an op- 
portunity of not facing prosecution by 
paying -a certain amount of money. The 
appellant is free to accept this offer or re- 
ject it. The amount asked for is neither a 
penalty nor a fine. This is in fact a bene- 
ficial provision and if the appellant does 
not pay the sum of Rs. 29,975/- the same 
cannot be recovered by the Corporation 
in any manner’ whatsoever. We fail to 
understand as ‘to how the principles of 
natural justice could be attracted in such 
a-case. The appellant cannot insist on the 
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Corporation making an offer after having 
given the appellant an opportunity of be- 
ing heard as to how much amount should 
be offered for compounding the offence. In 
our opinion, there is no force in this con- 
tention and we agree with the judgment 
of the learned single Judge. 

8. It is contended by Mr. Choudhry 
that there is no guideline as to how much 
amount can be charged for compounding 
the offence under S. 468 of the Act. It is 
a matter of mutual agreement between the 

arties. There can be no guideline fixed 
‘or arriving at an agreement, just as 
under S. 820 of the Cri P. C. also no 
guideline for compounding of the offences 
at a particular amount has been laid down. 
We are informed that the Corporation has 
laid down guidelines for fixing of the 
amount under S. 468. It has not been 
shown that the amount which is being 
demanded is contrary to the said guide- 
lines. 

9. In the result, the appeal fails and is 
dismissed with no order as to costs. 

Appeal dismissed. 
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Union of India, Petitioner v. V. K. Bahri 
and another, Respondents. 


Suit No. 639-A of 1976, D/- 6-8-1979. 


Arbitration Act (1940), Ss. 80 and 16 (1) 
(c) — Arbitration agreement providing 
that arbitrator should state reasons for 
award — Failure to give reasons — Award 
remitted to arbitrator under S. 16 (1) (0). 


Non-mention of reasons in support of 
award by itself does not invalidate award.. 
It is not a ground on which award can be 
set aside. Para 8) 

Where, as in the instant case, the arbi- 
tration agreement specifically provided 
that in case the claim is in excess of cer- 
tain amount, the arbitrator “shall” men- 
tion his reasons for the award but the 
arbitrator failed to give reasons while 
awarding amount in excess of specified 
amount. 2 

Held: Under the arbitration agreement, 
it is obligatory for the arbitrator to state 
the reasons for the award. The require- 
ment is binding on the arbitrator. Failure 
to give reasons amounted to an illegality 
.on the part of arbitrator. There is no ques- 
tion of setting aside award as it is not a 
case of misconduct of proceedings or a 
case where the award is otherwise invalid 
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under S. 30. The. award has been remitted 
to arbitrator under S. 16 (1) (c) to give 
his award in accordance with law. 
(Paras 4, 5, 6) 
P. P. Malhotra, for Petitioner; R. K. 
Lakhanpal, for Respondents. 


ORDER :— On behalf of Union of 
India this application under S. 14 of the 
Indian Arbitration Act, 1940, hereinafter 
called ‘the Acť, was filed for making the 
award dated July 12, 1976 passed by 
Shri M. K. Koundinya, arbitrator. in arbi- 
tration case No. ARB/MKK/438, a rule 
of the Court. On the award being filed 
by the arbitrator, notice of the filing of 
the award was issued to the Union of 
India and Shri V. K. Bahri inviting ob- 
jections. Objections under Ss. 30 and 83 
of the Act were filed by Shri V. K. Bahri 
contending, inter alia, that as pər Cl. 25 
of the contract, the arbitrator was re- 
quired to give reasons in cases where 
amount of claim and counter-claim ex- 
ceeded Rs. 50,000/- but no reasons had 
been given despite the fact that the aggre- 
gate amount of the claim and the counter- 
claim was Rs. 58,833/-. 


2. In its reply it was pleaded by .- 
Union of India that the want cf reasons 
did not vitiate the award and that the ob- 
jection was merely technical. According- 
ly, following issues were framed on 
Jan. 27, 1978: 


1, Whether the award is liakle to be 
set aside in that the arbitrator had 
not given any reasons in support 
of the award as envisaged by 
Cl. 25 of the contract, and thus is 
guilty of having misconducted the 
proceedings? 


2. Relief. 
Findings. 

Issue No. 1 

8. It is not in dispute that the value 
of the claims with which the arbitrator 
was concerned, was in excess of Rupees 
50,000/-. It is also not in dispute that as 

er arbitration Cl. 25, which was the 

asis of the reference to the arbitrator 
for adjudication, the arbitrator was re- 
quired to give his reasons for the award 
and that no reasons have, in fact, been 
given in this case. According to Shri 
P. P. Malhotra, learned counsel appear- 
ing for the Union of India, it is well 
established that arbitrator need not give 
reasons for the award and. therefore, the 
non-mention of reasons in support of the 
award by itself does not invalidate the] . 
award. I feel inclined to agree that the 
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defect pointed out in the objections does 
not amount to grounds which have been 
enumerated in Section 80 of the Act for 
setting aside the award. This is ap- 
parent from the perusal of the Section 
which says: 

“30. An award shall not be set aside 
except on one or more of the following 
grounds, namely :— > 

(a) that an arbitrator or umpire has 
misconducted himself or the proceedings; 

(b) that an award has been made after 
the issue of an order by the Court super- 
seding the arbitration or after arbitration 
proceedings have become invalid under 
Section 85; 

(c) that an award has been omen. 


procured or is otherwise invalid. 


4. This is, however, not the end of the 
matter. The arbitrator soi waka jurisdic- 
tion to adjudicate. on the disputes arising 
between the parties on the basis of the 
arbitration agreement comprised in Cl, 25. 

_|This clause states that in case the claim 
is in excess of Rs. 50,000/-, the arbitra- 
tor shall mention his reasons for the 
award. The use of the word “shall” makes 
it obligatory for the arbitrator to mention 


the reasons. This does not appear to be- 


an idle exercise or a formality. In case 
the arbitrator does not mention the 
reasons for the award, the scope of filing 
objections against the award is diminish- 
ed to a great extent. There cannot be any 
doubt in this behalf, Moreover, mention 
-lof reasons brings more of conviction to 
the mind in regard to the correctness of 
the conclusion arrived at in the form of 
the award. The need in this behalf be- 
comes appreciable in cases where the 
stakes are high, It cannot, therefore, be 
gainsaid that the requirement that the 
arbitrator to be appointed in terms of the 
arbitration clause would mention his 
reasons in support of the award, in the 
event of the claim being in excess of 
Rs. 50,000/-, was a deliberate and inten- 
tional one. Inasmuch as this agreement 
is the fountain-head for acquiring juris- 
diction by the arbitrator in the matter of 
taking proceedings culminating into mak- 
ing of the award, it is binding on the 
parties in every way and it is also bind- 
ing on the arbitrator/who is expected to 
function within the limits imposed or re- 
cognised therein. It would, therefore, 
clearly amount to an illegality on the 
part of the arbitrator to disregard the 
provision in regard to mentioning reasons 
in cases wherein he. is required to do so 
and the situation would attract Cl. (c) of 
sub-sec. (1) of S. 16 of the Act which says: 


ALR. 


“16. The Court may from time to time 

remit the award or any matter referred to 
arbitration to the arbitrators or umpire 
for reconsideration upon such terms as it 
thinks fit— 
i 1D) i ig i ee BO I eee 
c) where an objection to the legality 
: e award is apparent upon the face 
of it.” 

5- I do not think that it is a case of 
misconduct of proceedings nor a case 
where the pare is otherwise invalid 
within the meaning of S. 80 of the Act 
and no question of setting aside the 
award on acceptance of objections under 
S. 80 of the Act arises, 

The issue is decided in these terms. 
Relief 

6. For the foregoing reasons, the ob- 
jections are allowed. It is ordered that 
the award be remitted to the arbitrator 
under Cl. (c) to S. 16 (1) of the Act and 
a period of two months is fixed under 
sub-sec, (2) of S. 16 of the Act for the 
arbitrator to give his award in accordance 
with law and in the light of the observa- 
tions made in this judgment. The arbitra- 
tor shall re-submit the award expedi- 
tiously after the mane thereof, 

7. The parties shall bear their own 
costs, 

Award remitted. 
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WAD, Jj. 

M/s. Metro Electric i New Delhi, 
Petitioner v. Delhi Development Auth- 
ority, New Delhi, Respondent. 

F. A. O. (OS) No. 27 of 1976, D/- 
21-1-1980.* 

Arbitration Act (1940), S. 30 — Error 
apparent on face of record — What is 
not — Contract for electrification of 
Delhi Development Authority’s building 
providing for payment of enhanced rates 
in case of rise in prices of material and 
wages during progress of work — Failure 
to complete work by prescribed date due 
to non-completion of construction of 
building by stipulated date — Clause 
not attracted — Award of damages held, 
proper. AIR 1976 Delhi 195, Reversed. 

A clause in contract between the Delhi 
Development Authority and the Contrac- 
tor who had undertaken electrification of 
a building of the Authority provided for 
payment of up to 10% over and above the 


*Against judgment of F. S. Gill J. re- 
ported in AIR 1976 Delhi 195, 


FX/FX/C782/80/SNV 
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tendered prices of commodities used if 
during the progress of the work the 
prices of material or labour rise. The 
work was to be completed by a particular 
date, but the contractor could complete 
only small part of the work by the last 
date by which work was to be completed 
as the construction of the building was 
not completed and the building was not 
made available to the Contractor for 
carrying out his work. The contractor 
claimed damages in the nature of enhanc- 
ed rate of 22% over the quoted rates and 
demanded reference of the claim to the 
arbitration. In the dialogue between the 
parties it was agreed that the contractors 
claim for the damages should be referred 
to the arbitration and that the contractor 
should resume the work. Accordingly the 
work was resumed by the Contractor. 
The Chief Engineer of the Authority 
awarded 18% increase over the quoted 
rates by way of damages. A Judge of the 
High Court declared grant of damages as 
error apparent on face of record and set 
aside the award in respect of that claim 
in view of the aforesaid clause in the 
contract. 

Held, the clause regarding payment of 
10% extra price was not applicable to the 
facts of the case and the award of dama- 

es was proper. The clause presumed 
that the contract was completed during 
the agreed period of the contract and was 
applicable only during the progress of 
the work within that period. Held fur- 
ther, it was not also a case of extension 
of time on ground of minor hindrance as 
provided for in another clause in the 
contract. The present case was a case of 
total failure of the D. D. A. in complet- 
ing the civil construction, which was, a 
pre-condition for any electric installations 
to be made by the contractor. AIR 1976 
Delhi 195, Reversed. (Paras 8, 10) 
Cases Referred: Chronological Paras 


AIR 1971 SC 696 3 
1969 SCD 262 8 
AIR 1967 SC 1030 : 1967 All LJ 360 3 

R. P. Lakhanpal and Rajesh Lakhanpal, 
for Petitioner; S. N. Chopra. Raf Paul 
and R. K. Khanna, for Respondent. 

S. B. WAD, J.:— This is an appeal 
against the order of the learned single 
Judge of this court (Gill, J.) dated 4th 

ec. 1975 holding that there was a “mani- 
fest error apparent ex facie” so far as 
claim No. 1 of the appellant/contractor. 
The learned Judge further held that the 
award in respect of other claims of the 
contractor should be made a rule of the 
court. The appellant-contractor contests 
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part of the order of the learned single 
judge which rejects claim No. 1. Claim 

o. 1 was decided by the Arbitrator as 
follows :— 


“The claimants are entitled to an en- 
hancement of 18% over and abcve their 
accepted tendered enhancements on the 
quantum of work executed after Decem- 
ber 1970”. 


2. The learned single Judge held that 
the award in regard to claim No. 1 was 
contrary to Cl. 10C of the agreement 
between the parties, that the error was 
apparent on the face of the award and 
that the Arbitrator committed miscon- 
duct in granting the said claim to the ap- 
pellant which was beyond his jurisdic- 
tion. 

8. The first contention raised by the 
appellant is that the finding of the learn- 
ed single Judge that there was error ap- 
parent on the face of the award and that 
the arbitrator had committed a miscon- 
duct was contrary to S. 30 of the Arbitra- 
tion Act. He has relied upon the decisions 
of the Supreme Court in Firm Madan 
Lal Roshan Lal v. Hukam Chand Mills 
(AIR 1967 SC 1030) and Allen Berry and 
Co. v. Union of India, (AIR 1971 SC 696). 
His submission in short is that the award 
in question being a non-speaking award 
and since clause 10C of the contract was 
not incorporated in the award, the learn- 
ed single’ Judge was not right in holding 
that there was an error apparent on the 
face of the award. Even if it is assumed 
that the Arbitrator granted the claim 
contrary to the provisions of Cl. 10C, the 
award cannot be assailed. In the Allen 
Berry case the Supreme Court has sum- 
marised the law on the point as follows:— 


“The question whether a contract or a 
clause of it is incorporated in the award 
is a question of construction of the award. 
The test is, does the arbitrator come ta 
a finding on the wording of the contract. 
If he does, he can be said to have im- 
pliedly incorporated the contract or a 
clause in it whichever be the case. But 
a mere general reference to the contract 
in the award is not to be held as incor- 
porating it. The principle of reading con- 
tracts or other documents into the award 
is not to be encouraged or extended (see 
Babu Ram v. Nanhemal, C. A. No. 107 of 
1966, D/- 5-12-1968 (SC).* The rule thus 
is that as the parties choose their own 
arbitrator to be the judge in the dispute 
between them, they cannot, when the 
award is good on the face of it, object to 


*Reported in 1969 SCD 262. 
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the decision either upon the Jaw or the 
. facts, Therefore, even when an arbitrator 
commits a mistake either in law or in 
fact in determining the matters referred 
to him, but such mistake does not appear 
on the face of the award or in a docu- 
ment appended to or incorporated in it 
so as to form part of it, the award will 
neither be remitted nor set aside notwith- 
standing the mistake.” ; 
4. It is true that the award in question 
is a non-speaking award and the learned 
Arbitrator has not given any reason as to 
why he permits the claim in the face of 
Cl. 10C. However, two special facts of 
the case must be taken inte account. The 
first is that to the several representations 
of the appellant the respondent had con- 
sistently replied that the claim was not 
ermissible under Cl. 10C of the contract. 
econdly, before the learned single Judge 
both sides had stated that the entire evi- 
dence recorded by the Arbitrator and 
also the documents produced before him 
be looked into for deciding the various 
oints raised in the controversy. On the 
bs of this case there is no error com- 
mitted by the learned single Judge in 
looking to Cl. 10C, as that was the prin- 
cipal controversy between the parties. 
However, we need not express any final 
opinion on this question as we have come 
to the conclusion that the learned single 
Judge was in error in his interpretation of 
Cl. 10C of the contract and his further 
finding regarding the error apparent on 
the face of the award and the consequent 
misconduct committed by the Arbitrator 
in allowing the claim. 
5. Clause 10C of the contract reads as 
follows:— 


“If during the progress of the works, 
the price of any material incorporated in 
the works (not being a material supplied 
from the Engineer-in-Charge store in ac- 
cordance with Cl. 10 hereof) and/or 
wages of labour increases as direct result 
of the coming into force of any fresh 
law, or statutory rule or order (but not 
due to any changes in sales ae and such 
increase exceed ten per cent of the price 
and/or wages prevailing at the time of 
acceptance of the tender for the work, 
and contract or thereupon necessarily 
and properly pays in respect of the mate- 
rial (incorporated in the work) such in- 
creased price and/or in respect of labour 
engaged on the execution of the work 
such increased wages, then the amount of 
the contract shall accordingly be varied 
provided always that any increase so. pay- 
able, is not, in the opinion of the. Chief 


/ 


A.I-R. 


Engineer (whose decision shall be final 
and binding) attribution to delay in the 
execution of the contract within the con- 
trol of the contractor.” 


The clause is applicable if during the 
progress of the work the prices of mate- 
rial or labour rise. Only such increase is 
permissible which is beyond 10% of the 
original cost wages. Such rise in price/ 
wages must be certified by the Chief 
Engineer be not attributable to delay on 
the part of the contractor. The decision 
of the Chief Engineer as regards delay on 
the part of the contractor is final ‘and 
binding. 


6. In order to appreciate the applica- 
tion of clause 10C it is necessary to exa- 
mine the background in which the claim 
was preferred by the appellant and 
awarded by the Arbitrator. It may be 
noted here, that according to the terms 
of the contract, the contractor is bound 
to accept the Chief Engineer or the 
D. D. A. as the Sole Arbitrator. In fact, 
the present award is rendered by Shri 
K. B. Menon, the then Chief Engineer 
of the D. D. A. By means of an agree- 
ment dated 26th Feb. 1970 between the 
appellant/Contractor and a D. D. A, a 
contract of the value of Rs. 5,17,990/- was 
given to the Contractor for electrification 
of the Interstate Bus Terminus, Kashmere 
Gate. The _ electrifications consist- 
ed of internal wiring, telephones, conduit 
and public address system: The work was 
to commence on 8th Mar. 1970 and was 
to be completed in eleven months. It ‘is 
admitted position that till 7-2-1979, the 
date before which the contract was to, be 
completed, the Civil Engineering construc- 
tion of the Bus Terminus was not simul- 
taneously completed. The site was not 
thus made available to the contractor by 
the D. D. A. and, therefore, by Feb. 1971 
work (only) to the extent of Rs. 18,500/- 
could be undertaken by the contractor. 
Several representations were made by 
the contractor from time to time com- 
plaining about epee o m Mae the site, 
the rising prices and the infructuous ex- 

enditure which he eure to incur. 

he contractor admittedly informed the 
D. D. A. from time to time that he would 
be able to complete the work only after 
D. D. A. sanctioned an increase of 22% 
over and above the contract price. It may 
be mentioned here that the practice fol- 
lowed by the D. D. A. is to treat the 
C. P. W. D. manual rates as the base 
price and tenders are invited on the basis 
of the percentage increase on the said 


base rates,. This is.. the mode of the 
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settlement of price followed by the 
D. D. A. generally and the same was 
followed in the present case also. 
last letter of the Contractor is of 6th 
Feb. 1972 (referring to the earlier letters 
whereby the contractor claimed addition 
22% rate by way of the general damages. 
The contractor also brought to the notice 
of the D. D. A. that a D. D. A.’s conten- 
tion that no such claim was permissible 
under clause 10C of the Act, was wrong. 
On 28rd Dec. 1971 the D. D. A. inform- 
ed the contractor that he should imme- 
diately resume the work within seven 
days or otherwise the work would be ex- 
ecuted at his risk and cost under Cl. 3 
of the contract. In the further dialogue 
between the parties it was agreed that 
the contractor’s claim for the damages 
in the nature of enhanced rate of 22% 
over and above the quoted rates should 
be referred to the arbitration and that 
the contractor should resume the work. 
Accordingly, the work was started by the 
contractor. The contractor submits that 
he had to start the work because of the 
said threat of the D. D. A. to get the 
work done from other contractor at the 
risk and cost of the appellant. The matter 
was thereafter referred to the Chief En- 
gineer D. D. A. for his arbitration. In a 
statement of claim, the contractor refer- 
red some other claims besides the prin- 
cipal claim with which we are concerned 
here. 

7. The learned Arbitrator called upon 
the contractor to produce the vouchers 
showing increase in the price and also to 
file documentary evidence to support 
their claim of the infructuous expenditure 
in idling of the staff and trained labour. 
After the contractor filed the vouchers 
and documents in support of his claim, 
the learned Arbitrator directed the Exe- 
cutive Engineer (of the D. D. A.) to scru- 
tinise the vouchers for increased rates and 
the documents submitted by the contrac- 
tor. The report was filed by the Execu- 
tive Engineer on 28rd Oct. 1978. In his 
report the Executive Engineer testified 
that the percentage of increase worked 
out by the contractor to the extent of 
24.56% was correct. The matter was heard 
by the learned Arbitrator on number of 
days. On 26th Oct. 1973 the learned 
Arbitrator gave his award granting the 
contractor's claim partially i. e. only to 
the extent of 18% rise. 


8. The facts stated above would make 


it clear that the increased rates claimed. 


‘by the contractor were in respect of the 
work which he was to carry on ‘after the 


initial contract period of eleven months. 
It is also clear that it was because of the 
fault of the D. D. A. in not handing over 
the site to the contractor that the con- 
tractor was unable to complete the work, 
There was thus, breach of contract by 
the D. D. A. and the contractor was en- 
titled to the damages. However, since 
it was agreed by the parties that the 
work should be taken up by the contrac- 
tor from where he had to stap and it 
was simultaneously agreed by the parties 
that the arbitrator (the Chief Engineer of 
the D. D. A.) would decide the quantum 
of damages in the form of the increased 
rates, the application of Cl. 10C of the 
agreement was really extraneous and ir- 
relevant. Clause 1 prennies that the 
contract is completed during the agreed 
period of the contract and is applicable 
only during the progress of the work 
within that period. In spite of this the 
D. D. A. consistently tried to negative the 
contractors claim by placing reliance on 
Cl. 10C. Indeed, in their written reply 
to the statement of claim they averred 
the same contention before the learned 
Arbitrator. The Arbitrator who is the 
Chief Engineer of the D. D. A. is more 
familiar with this clause of the contract 
than anybody else as he is required to 
apply this clause almost daily in the con- 
tracts entered into by the D. D. A. The 
award is not a speaking award but it 
would not need too much of speculation 
to hold that the Arbitrator did not find 
Cl. 10C applicable to the facts of the 
case before him. On the facts of the 
case we are of the opinion that Cl. 10C 
has no application. 


9. It is submitted by the respondent 
that under Clause 5 of the Agreement, 
the appellant could have asked for the 
extension of time and the present case 
would really be covered by such as ex- 
tension of time. It is then contended that 
the contractor cannot ask for the damages 
as this is merely a case of the extension 
of time. No such point appears to have 
been taken before the learned single 
Judge and there is no finding recorded 
on the question of application of Cl. 5 
by the learned single Judge. In the first 
place, the present case cannot be describ- 
ed as a case of extension of time within 
the meaning of Cl. 5 of the Agreement. 
Cl. 5 reads as follows:— 


“If the contractor shall desire an ex- 
tension of time for completion of the 
work: on the -grounds of his having been 


‘unavoidably hindéred in its execution ‘or 
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any other ground, he shall apply in writ- 
ing to the Division Officer within 30 
days of the date of hindrance of account 
of which he desires such extension as 
aforesaid, and the Division Officer shall, 
if in his opinion (which shall be final) 
reasonable grounds be shown therefore, 
authorise such extension of time, if any, 
as may, in his opinion be necessary or 
proper.” 

10. The present case is a case of the 
total failure of the D. D. A. in completing 
the civil construction, which was pre- 
condition for any electric installations to 
Ibe made by the contractor. This is not 
a case of minor hindrance of impediments 
which alone are taken care of by Cl. 5. 
Even otherwise several representations 
made by the contractor regarding the de- 
lay in handing over of the site, had not 
produced any result. Secondly, even as- 
suming that Cl. 5is applicable in the pre- 
sent case that would not stand in the con- 
tractors way in claiming damages, as Cl. 5 
does not bar any such claim, either ex- 
pressly or by implication. Hudson’s Build- 
ae and Engineering Contracts (Page 492, 
Sth Edition) states the principle as fol- 
lows:. 

“Where the cause of delay is due to 
breach of contract by the employer, and 
there is also an applicable power to ex- 
tend the time, the exercise of that power 
will not, in the absence of the clearest 
possible language, deprive the contractor 
of his right to damages for the breach.” 


11. In the result we allow the appeal. 
We set aside the order of the learned 
ale Judge in regard to claim No. 1 
and make the entire award including 
claim No. 1. for 18% rise, the rule of the 
court. The appellants are entitled to 
costs throughout. 


Appeal allowed. 
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Sher Singh and others, Appellants v. 
Union of India, Respondent. 

First Appeal No. 175 of 1969, D/- 
15-11-1979.* 

Civil P. C. (1908), 0.41, R. 4 — 
Award of compensation on acquisition of 
land — Joint application for enhance- 
ment but shares of applicants ascertained 


*From judgment and decree of F. S, Gill, 
Addl. Dist. J., Delhi, D/- 28-10-1968. 


DX/GX/C11/80/KSS/RSK 


Sher Singh v. Union of India 


A. LR. 


and defined — Death of one of the ap- 
plicants pending appeal and appear abat- 
ing as against him — Held court could 
proceed with appeal of remaining appli- 
cants because award was not a joint 
award, : 

The land of the appellants was acquir- 
ed by the Government in a proceedin 
under the Land Acquisition Act, The lan 
acquisition collector made the award. 
The appellants were not satisfied with 
the collector’s valuation. They made a 
joint reference under S. 18 of the Act for 
the adjudication of the court. On refer- 
ence the Additional District Judge raised 
the compensation from Rs. 1500/- to 
Rs. 2500/- per bigha for land abutting on 
Delhi Rohtak Road. For land away Eom 
the road he increased the compensation 
from Rs. 1500/- to Rs. 2000/- per bigha. 
The appellants filed appeal for further 
enhancement under S. 54 of the Act to 
the High Court. The shares of the parties 
in the acquired land are defined and as- 
certained. These shares were admitted by 
the taker of the land as was clear from 
statement under S. 19. One of the appel- 
lants died during: pendency of appeal and 
appeal qua his share abated. On the ques- 
tion whether court could proceed with 
the appeal of remaining appellants in the 
absence of deceased appellant. 

Held the abatement of deceased’s ap- 
peal did not prevent the court from hear- 
ing the appeal of the remaining appellants. 
The death of appellant pending the ap- 
peal undoubtedly debarred the court of 
appeal from dealing with his share, but 
his ceasing to be a party due to death did 
not prevent the court from determining 
the controversy with respect to the shares 
of the remaining five appellants. The pre- 
sent case was one of ascertained shares. 
The appellants were not joint tenants but 
were tenants-in-common, to use a term of 
English land law. They had certain spe- 
cific and distinct shares in the land and 
the mere fact that partition by metes and 
bounds had not taken place did not affect 
the matter. The death of one of them, 
“did not and could not convert a tenancy- 
in-common into a joint tenancy, nor did 
it affect thé shares in which they held the 
property.” ATR 1928 Lah 572 (FB), Ap- 
plied. AIR 1975 SC 788, Rel. ‘on. 

(Para 9) 

Nor could it be said that the court 
would be passing contradictory or incon- 
sistent decrees in this case if the appeal 
of the remaining appellants succeeded. 
It was true that in respect of deceased, 
whose appeal had abated his heirs will 
have to rest content with such compensa- 
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tion as was awarded by the Additional 
District Judge. But the remaining appel- 
lants were entitled to proceed with their 
appeal for enhancement and if they suc- 
ceed they will get a higher compensation 
than Rs. 2500/- per bigha awarded to 
deceased. But ıt could not be said that 
these are inconsistent decrees, even 
though the subject-matter of the contro- 
versy was the same piece of land in the 
same litigation. The reason is that there 
was no difficulty in giving effect to these 
decrees. AIR 1962 SC 89, Disting. 

(Fara Ll) 
Cases Referred: Chronolugical Paras 
(1979) R. F. A. No. 103 of 1967, D/- 1-3- 


1979 (Delhi), Dalip Singh v. Union of 

India 25 
AIR 1975 SC 788 18, 20 
AIR 1978 SC 655 18 
AIR 1972 SC 1181 18 
AIR 1968 Andh Pra 47 17 
AIR 1966 SC 1427 18 
AIR 1964 SC 284 21 
AIR 1968 SC 553 18 
AIR 1963 SC 1901: 1964 All LJ 10 10 
AIR: 1962 SC 89 . 14, 17, 18, 20 
ATR 1957 Nag 8 16 
AIR 1946 Lah 399 (FB) 10 


AIR 1928 Lah 572:ILR 10 Lah 7 (FB) 

8, 9, 10, 18, 15. 19 

Jai Ram Singh, for opera, Miss 
Rekha Sharma, for Respondent. 


JUDGMENT :— This appeal from the 
order of the Additional District Judge 
dated Oct. 23, 1968, was brought by eight 
appellants. They seek enhancement of 
compensation for their land acquired by 
the respondent Union of India, During 
the pendency of the appeal Sis Ram ap- 
pellant No. 5 died. An application by his 
legal representative was made. I dismissed 
that application on Oct. 16, 1979 on the 
ground that the application was not made 
within the time limited by law under 
R. 4 (8) read with R. 11 of O. 22 of the 
Civil P. C. Therefore, the inevitable re- 
sult is that in so far as Sis Ram appellant 
No. 5 is concerned the order of the Addi- 
tional District Judge has become final. 


2, A preliminary objection has been 
raised that the whole appeal is incompe- 
tent and must be dismissed in its entirety. 
The question to be determined is about 
the effect of death of appellant No. 5 on 
the rest of the appeal. In order to answer 
this question it is necessary to ascertain 
the nature of the claim and the relief 
sought, 

3. Bharat Singh (deceased and now 
represented by his legal representatives) 
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and Inderaj, appellants 2 and 8, are sons 
of Bhola. They had % share in Khasra 
Nos. 275, .276, 305 and 306. Sher Singh, 


‘Sis Ram, Siri Chand and Mansa Ram, re- 


spondents 4 to 7 are sons of Tota. They 
had the remaining % share in these khasra 
numbers. Each of these respondents 4 to 
7 thus had 1/8 share The appeal of Sis 
Ram, respundent No. 5, has Dated qua 
his 1/8 share vide my order dated Octo- 
ber 16, 1979 The land of Sher Singh and 
S. Harbhajan Singh, appellants 1 and 8 is 
quite separate and distinct from the other _ 
appellants and there is no dispute that the 
appeal by these two appellants is com- 
petent. 

4. The single question for decision is: 
Can the appeal of appellants Nos. 2, 8, 4, 
%, and 7 proceed in the absence of Sis 
Ram, appellant No. 5? Is it imperfectly 
constituted? Is there any real danger of - 
the court passing contradictory and in- 
consistent decrees? 


5. Firstly, I will deal with the ques- 
tion on principle and then on precedent. 
The land of the appellants was acquired 
by the Government in proceedings under 
the Land Acquisition Act, 1894 (the Act). 
The Land Acquisition Collector made the 
award. (Award No. 1599 dated 28th May, 
1968 re: village Piran Garhi where the 
acquired land of the appellants was situat- 
ed). He offered compensation to the ap- 

ellants at the rate of Rs. 1500/- per 

igha The appellants were not satisfied 
with the Collector’s valuation. They made 
a joint reference under S. 18 of the Act 
for the adjudication of the court. On re- 
ference the Additional District Judge 
raised the compensation from Rs. 1500/- 
to Rs. 2500/- per bigha for land abutting 
on Delhi-Rohtak Road. For land away 
from the road he increased the compensa- 
tion from Rs. 1500/- to Rs. 2000/- per 
bigha. This was his decision. The appel- 
lants filed this appeal for further en- 
hancement under S. 54 of the Act. 


6. The decisive fact in this case is 
that the shares of appellants 2 to 7 are 
specific and ascertained. Appellants 2 
and 3 had one-half share i. e. % each. Ap- 
pellants 4, 5,6 and 7 had remaining % 
i. e. 1/8 each. This fact is admitted by 
the Land Acquisition Collector. It is so 
stated by him in his statutory statement 
under S. 19 of the Act which he submit- 
ted to the court with the reference under 
S. 18. Therefore, the shares of the parties 
in the acquired land are defined and as- 
certained. These shares are admitted by 
the taker of the land as is 
statement under S. 19. This being so I see 


clear from . 
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no difficulty in proceeding with the ap- 
peal. Sis Ram, appellant No. 5, has died. 
He had 1/8 share in the particular land. 
The appeal qua his share has abated. The 
order of compensation made by the Addi- 
tional District Judge in so far as he is 
concerned has become final. But the re- 
maining appellants 2, 3, 4,6 and 7 can 
proceed with their appeal. Sis Ram's 
death will not affect their claim. Appel- 
lants 2, 8, 4, 6 and 7 clam enhancement 
in respect of their specific shares 


7. Let me test this proposition, Was 
it open to each of the appeliants to make 
a reference to court under S. 15 indepen- 
dently of others? I think yes. Each of xp- 
pellants 2 to 7 had separate share. His 
share was acquired. His specific share is 
acknowledged by the Government. The 
Government must pay him compensation 
according to his aa, He could inde- 
pendently make a claim for enhancement 
of compensation under S. 18 of the Act. 
That appellants 2 to 7 made a joint peti- 
tion of reference under S. 18 ought not to 
make any difference. The joint reference 
petition was a combination of references 
so to speak. Each could have made a 
separate reference. They all combined. 
But the core and essence of the matter 
is that their claims are separate as their 
shares are separate. For convenience the 
reference petition was one. The trial be- 
fore the Additional District Judge was 
one. And now the appeal to this court is 
one. But if the shares are defined, specific 
and ascertained the appellants could 
have brought separate appeals. In that 
case Sis Ram’s appeal would have abated. 
The appeals of others would have been 
heard. Now if one appeal has been 
‘brought the principle remains the same. 
This ought not to make any difference. 

§ Now I turn to the precedents. 
_ Fifty years ago a Full Bench of Five 

Judges of the Lahore High Court in Sant 
Singh v. Gulab Singh (1929) ILR 10 Lah 
T: (AIR 1928 Lah 572) decided this pre- 
cise point. Whether an appeal can pro- 
ceed depends on whether the interests of 
the appellants are or are not separately 
defined. If the appellants’ shares are as- 
certained the appeal will abate only as 
regards the interest of the deceased. If 
the interests of the appellants are joint 
the appeal cannot proceed. It will be im- 
perfectly constituted and will have to be 
dismissed as a whole. Sir Shadi Lal, C. J. 
said : i 

“A distinction must, however, be made 
between the cases, in which there is a 
‘specification or definition of shares or in- 
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terests and those in which there is no 
such specification or definition” (p. 14). 

Jai Lal, J. said. 

“The guiding factor is the real nature of 
the interest of the deceased party”. 
(p. 27), 

9. Applying the principle to the pre- 
sent case it must be held that the abate- 
ment of Sis Rams appeal does not pre- 
vent the court from hearing the appeal of 
the remaining appellants. The death of 
Sis Ram pending the appeal undoubtedly 
debars the court of appeal from dealing 
with his share, but his ceasing to be a 
party due to death does not prevent the 
court from determining the controversy 
with respect to the shares of the remain- 
ing five appellants, The present case is 
one of ascertained shares The appellants 
2to 7 were not jomt tenants but were 
tenants-in-common, to use a term of Eng- 
lish land law. They had certain specitic 
and distinct shares in the land and the 
mere fact that partition by metes and 
bounds had not taken place does not 
seem to me to affect the matter. The 
death of »ne of them, namely, Sis Ram, 
appellant No. 5, “did not and could not 
convert a tenancy-in-common into a joint 
tenancy, nor did it affect the shares in 
which they held the property”, (Per Tek 
a One J. in Sant Singh’s case supra at 
p. 20). 


10. The Full Bench decision in JLR 
10 Lah 7: (AIR 1928 Lah 572) was fol- 
lowed later by a strong court of Harries, 
C. J., Mahajan and Achhru Ram, JJ. in 
Nanak v. Ahmad Ali, ATR 1946 Lah 899 
(404) (FB). This decision was approved by 
the Supreme Court in Rameshwar Prasad 
v. Shambehari Lal, AIR 1963 SC 1901 
(1904). 


11. Nor can it be said with any show 
of reason that the court will be passing 
contradictory or inconsistent decrees in 
this case if the appeal of the remaining 
five appellants succeeds.. It is true that in 
respect of Sis Ram, appellant No. 5, 
deceased, whose appeal has abated his 


heirs will have to rest content with such 


compensation as was awarded to Sis Ram 
by the Additional District Judge. But the 
remaining appellants are entitled to pro- 
ceed with their appeal for enhancement 
and if they succeed they will get a higher 
compensation than Rs. 2500/- per bigha 
awarded to Sis Ram. But it cannot be said 
that these are-inconsistent decrees, even 
though the: subject-matter of the contro- 
versy is the same piece of land in the 
same litigation. The reason is that there 
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is no difficulty in giving effect to these 
decrees. ` 

12. The award of the Additional Dis- 
trict Judge is a decree (S. 26), He passed 
so to speak, six decrees in the cases of 
appellants 2 to 7 in respect of the acknow- 
ledged shares of each of them. One of 
these decrees has become final. Sis Ram 
will be paid compensation at the rate al- 
lowed by the Additional District Judge. 
The remaining five appellants will be en- 
titled to enhanced compensation from this 
court if their appeal succeeds. There is 
nothing inconsistent in it. It is up to the 
expropriated landowner whether to make 
claim for enhancement or not. If there are 
six co-owners in a particular land some of 
them may be satisfied with what the Col- 
lector offers them, some may remain satis- 
fied with what the court of the Land Ac- 
quisition Judge determines on reference, 
and some still not satisfied may come to 
this court for further enhancement and 
may even go higher up to the Supreme 
Court. 

18. We are not here dealing with a 
case in which one decision settles the dis- 
pute one way, and another decision deter- 
mines it in an entirely different way, with 
respect to the same property, so that it 
becomes impossible for the court to carry 
out both the decisions at the same time. 
(Per Shadi Lal, C. J. in Sant Singh’s case 
ILR 10 Lah 7 at p. 14:(AIR 1928 Lah 
572) (FB) (supra)). Compensation will be 
paid to each co-owner in respect of his 
separate claim in proportion to his share 
and on the basis of the determination of 
the value of the land. 


14. Counsel for Union of India con- 
tends that the appeal of appellants 2 to 7 
cannot proceed in the absence of Sis Ram 
and ought to be dismissed. She chiefly 
relies on State of Punjab v. Nathu Ram, 
AIR 1962 SC 89. That was a case of a 
joint award for compensation for certain 
lamp sum in favour of two brothers under 
the Punjab Land Acquisition (Defence of 
India} Rules 1943. The decree appealed 
from was joint and indivisible. During 
the pendency of the State appeal one of 
the brothers died. The court held that the 
appeal must fail. The decree was joint in 
favour of the respondents. There was no 
specification of shares or interests of the 
respondents in the subject-matter of the 
decree. The Supreme Court said : 

“<The appeal before the High Court was 
an appeal against a decree jointly in fav- 
our of Labhu Ram and Nathu Ram. The 
appeal against. Nathu Ram alone cannot 
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be held to be properly constituted when 
the appeal against Labhu Ram had abat- 
ed. To get rid of the joint decree, it -was 
cited for the appellant, the State of 
Punjab, to implead both the joint decree- 
holders in the appeal. In the absence of 
one joint decree-holder, the appeal is not 
properly framed. It follows that the 
State appeal against Nathu Ram alone 
cannot proceed.” 

And again: 

“It is however contended for the State 

that according to the entries in the village 
records, Labhu Ram and Nathu Ram had 
equal shares in the land acquired and 
that therefore the appeal against Nathu 
Ram alone can deal with half the amount 
of the award. We do not agree. The mere 
record of specific shares in the revenue 
records is no guarantee of their correct- 
ness. The appellate Court will have to 
determine the share of Nathu Ram and 
necessarily the share of Labhu Ram in 
the absence of his legal representatives. 
This is not permissible in law. Further, 
the entire case of Labhu Ram and Nathu 
Ram, in their application to the Govern- 
ment for the appointment of an arbitra- 
tor, was that the land jointly belonged to 
them and had been acquired for military 
purposes, that a certain amount had been 
paid to them as compensation, that they 
received that amount under protest and 
that they were entitled to a larger amount 
mentioned in the application and also for 
the income-tax they would have to pay on 
acccount of the compensation received 
being added to their income. Their claim 
was a joint claim based on the allegation 
that the land belonged to them jointly. 
The award and the joint decree are on, 
this basis and the appellate court cannot 
decide on the basis of the separate 
shares.” 
I have quoted this decision at length to 
show that this was a case of a joint de- 
cree. This decision has been much mis- 
understood and misapplied in the land 
acquisition courts. I myself plead guilty 
to the accusation. 

15. This decision in no way militates 
against the view of the Full Bench in ILR 
10 Lah 7: (AIR 1928 Lah 572) (supra). 
The Supreme Court observed whether 
an appeal cannot proceed in certain cir- 
cumstances and has to be dismissed “de- 
pends on the nature of the relief sought 
in the appeal” (p. 90). 

16. In Crown v. Chanderbhan, AIR 
1957 Nag 8 (9) (DB) it was held that 
where the share of compensation of each 
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claimant is ascertained in the award itself 
the fact that the award is joint in favour 
of the Fie ars is immaterial and the 
failure to bring the legal representatives 
of the decease ig pondent on record will 
not result in total failure of the appeal. 

17. In State of Hyderabad v. Moham- 
mad Afzal, AIR 1968 Andh Pra 47 (DB) the 
Supreme Court decision in State of Pun- 
jab v. Nathu Ram, (AIR 1962 SC 89) 
(supra) was followed and it was held that 
the State appeal failed because in a case 
of joint ownership “every joint owner of 
the land is the owner of every cent of 
the land”. The land in question, accord- 
ing to the Firman of the Nizam, could not 
be bifurcated or divided or mortgaged, 
sold or in any manner dealt with. None 
. of the holders, though entitled to the 
income and enjoyment in certain propor- 
tion to their shares, could partition it or 
sell it. The land was joint and indivisible. 
In enjoyment or income the shares were 
defined.. This was held to be a case of 
joint decree.. The State appeal against the 
claimants was held to be incompetent. 

18. The decision in State of Punjab v. 
Nathu Ram (AIR 1962 SC 89) (supra) has 
been noticed in Sri Chand v. Jagdish Per- 
shad Kishan Chand, AIR 1966 SC 1427; 
Ramagya Prasad Gupta v. Murli Prasad, 
AIR 1972 SC 1181; Dwarka Prasad v. 
Harikant Prasad, AIR 1973 SC 655 and 
Harihar Prasad v. Balmiki Prasad, AIR 
1975 SC 788. In Harihar Prasad (supra) 
the Supreme Court explained the deci- 
sion in Nathu Ram’s case (AIR 1962 SC 
89) and said :— 


“AIR 1962 SC 89 (supra) was a case 
where a joint decree had been passed in 
‘favour of two individuals and’ that was 
challenged in the appeal before the High 
Court. It was, common ground that the 
appeal against one of the joint decree- 
holders had abated owing to none of his 
legal representatives having been im- 
pleaded within the time limited by law 
and there being none on record to repre- 
sent his estate. In such a case the only 
question that could arise would be whe- 
ther the abatement which ex concessis 
took place as regards one of the respon- 
dents should be confined to the share of 
the deceased respondent as against whom 
the appeal has abated, or whether it 
would result in the abatement of the 
entire appeal. This would depend on the 
nature of the decree and the nature of 
the interest of the deceased in the pro- 

erty. If the decree is joint and indivisi- 
le,’ the abatement would be total. That 
was precisely the question which was 
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raised in Nathu Ram’s case and the deci- 
sion in s1969) 3 SCR 858: (AIR 1963 SC 
553) is also an illustration of the same 
principle.” 

19. It is unnecessary to burden this 
hdement with other decisions. But it may 
safely be said that the divergence of 
judicial opinion on the subject which ob- 
tained before the Full Bench decision of 
ILR 10 Lah 7:(AIR 1928 Lah 572) no 
longer exists. Itis inthe application of 
the principle that difficulty sometimes 
arises. g 

20. The decision in State of Punjab v. 
Nathu Ram, (AIR 1962 SC 89) was a case 
of a joint decree. The present case is a 
case of specific shares. To this Lahore. 
decision will apply. That principle has 
been accepted in Harihar Prasad’s case, 
(ATR 1975 SC 733). The Supreme Court 
said :— 

“The important point to .note about 
this litigation is that each of the rever- 
sioners is entitled to his own specific 
share. He could have sued for his own 
share and got a decree for his share.... 
Therefore if one of the plaintiffs dies and 
his legal representatives are not brought 
on record the suit or appeal might abate 
as far as he is concerned but not as re- 

ards the other plaintiffs or the appel- 
ants.” (p. 746). 


21. Ranghunath v. Ganesh, AIR 1964 
SC 284 (285) is another illustra- 
tion where the interests of the parties 


were separate and independent and it was 
held that the whole appeal did not abate. 

22. So my conclusion is this. The suc- 
cess of the appeal will not result in con- 
tradictory decrees. Some may get more 
compensation, some less. Sis Ram’s heirs 
e. g. will get less, But it is not impossible 
for the court to give effect to both the deci- 
sions at the same time. Different amounts 
of compensation can be awarded to diffe- 
rent owners according to the determina- 
tion made in their cases. This happens 
daily. It all depends on evidence. There 
is no valid reason why the court should 
not hear the appeal and adjudicate upon 
the dispute between the parties who are 
before it. 


23. For these reasons I hold, both on 
principle and authority, that on the death 
of Sis Ram, appellant No. 5, and the 
abatement of his appeal the right of the 
remaining appellants to proceed with 
their appeal for enhancement of com- 
pensation remains unaffected. The appeal 
is competent. It is properly framed. The 
preliminary objection is rejected. The ap- 
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peal of appellants 1 and 8, it is not dis- 
ay is perfectly maintainble and the 

eath of Sis Ram does not affect their 
rights. i 


24. I, therefore, now proceed to deter- ` 


mine the compensation claimed by appel- 
lants 1, 2, 3, 4, 6, 7 and 8 in the appeal. 


25. Following the Division Bench de- 
cision in Dalip Singh v. Union of India, 
RFA 103 of 1967 decided on lst March, 
1979, the appellants 1, 2, 3, 4, 6, 7 and 8 
are allowed enhancement at the rate of 
Rs. 1000/- per bigha together with 15 per 
cent solatium and 6 per cent per annum 
interest on the enhanced compensation 
from the date of dispossession til] the 
date of payment and proportionate costs. 


Order accordingly. 
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FULL BENCH 
PRAKASH NARAIN, MRS. LEILA SETH 
AND S. B. WAD, JJ. 


Jecronimo Francisco Sacrafamilla 
D'souza, Petitioner v. Florence Martha 
D’ Souza nee Fernandes, Respondent. 


Matrimonial Ref. No. 9 of 1978, 
12-10-1979. 


Divorce Act (4 of 1869), S. 19 (1) — 
Decree of nullity on ground of impotency 
— Evidence and proof. 


As the impotency must exist not only 
at the time of the marriage but also at 
the: time of the institution of the  suit/ 
petition, the relief cannot be granted in 
the absence of evidence about continuance 
of impotency at the time of institution of 
the petition. On the petitioners own 
showing the respondent-wife left the 
matrimonial home in September 1973. She 
even moved the Church in May 1974 for 
dissolution of her marriage. The petitioner 
in his testimony in court is completely 
silent about the state of affairs vis-a-vis 
the requirement of clause (1) of Sec. 19 
at the time of institution of the suit/peti- 
tion in 1978. There is obviously a lacuna. 
Perhaps this lacuna was on account of 
the subsequent development of the Church 
dissolving the marriage but nevertheless 
it is there. (Para 9) 

However, it was held that the circum- 
stances of the case warrant that the peti- 
tioner should be allowed to lead further 
evidence to bring his case if possible 
within the ambit of clause Se of Sec. 19. 
This is necessary not only the peti- 
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tioner’s well-being but in the interest of 
justice and the freedom guaranteed to 
every Indian citizen to lead a life in 
which he can expect fulfilment. 


(Para 10) 
Cases Referred: Chronological Paras 
AIR 1970 SC 187 
AIR 1966 Madh Pra 8 
AIR 1943 Nag 185 
AIR 1981 Lah 245 
AIR 1921 Cal 459 


Rajiv Sawhney with M. G. Ramachand- 
ran, for Petitioner. 


PRAKASH NARAIN, J.:— The peti- . 
tioner and the respondent aré Christians 
professing the Roman Catholic Faith. 
They were married on February 20, 1971 
in New Delhi. After marriage they resid- 
ed together for a week in Delhi and then 
went to Goa to the house of the petitioner’s 
parents. In Goa they stayed for about a 
month and then returned to Delhi. The 
petitioner had a house in old Rajinder 
Pagar, New Delhi and the parties lived 

ere, 


2. According to the petitioner the 
marriage was never consummated’ on ac- 


œ a x a o 


count of a mental blockade which the 
respondent had. She allegedly told the 
petitioner that she cannot permit the 


etitioner to have sexual intercourse with 

er as she would suffer pain and was 
afraid of that. According to the petitioner 
he tried his best to persuade the respon- 
dent to have normal conjugal relations but 
failed in his attempts. The attitude of the 
respondent towar leading a normal 
married life was then allegedly discussed 
by the parties with the -respoudenťs 
mother. She is also stated to have tried to 

ersuade her daughter to lead a normal 
life and consummate the marriage but in 
vain. The petitioner states that respon- 
dent’s mother even took the respondent 
to consult a doctor but the respondent’s . 
attitude did not change. In consequence, 
differences arose between the parties 
leading to the respondent finally leaving 
the matrimonial home in September 1973 
to live with her mother at Pusa Road, 
New Delhi. The petitioner further states 
that in May 1974 the respondent addres- 
sed a letter to His Holiness Pope Paul VI 
for grant of a dispensation dissolving the 
marriage on the ground of non-consumma- 
tion. The Church ordered an investiga- 
tion on the representation moved by the 
respondent. As a result of that investiga- 
tion the Church granted the prayer 
of the respondent and the marriage 
was dissolved. A communication to this 
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effect was received by the petitioner ‘from 
the Chancellor of the Archdiocese of 
Delhi in March 1975. - f 


3. The petitioner contends that on ac- 


count of the non-consummation of mar- 
riage due to the respondent’s attitude and 
due to her admission that she did not want 
to have sexual intercourse with the peti- 
tioner as she had fear of pain as also be- 
cause she had no love for him the res- 
pondent should be held to be impotent 
qua the petitioner. The petitioner also re- 
lies on an admission by the respondent 
that the marriage could not be con- 
summated on account of her  frigidity. 
Thus the petitioner filed a petition under 
Sections 18 and 19 of the Indian Divorce 
Act, 1869 for a decree of dissolution of 


marriage. This petition was filed in 
March, 1978. 
4. In the District Judge’s court the 


Reunion was heard ex parte as.the respon- 
ent did not put in appearance despite 
service. In support of the contentions in 
the petition the petitioner only examined 
himself as a witness. He did not produce 
any other evidence. He deposed that he 
was married according to the Christian 
rites in New Delhi on February 20, 1971. 
The marriage was never consummated. 
Initially the respondent expressed a fear 
that she will have pain on account of 
sexual intercourse. She would not even 
allow the petitioner to touch her. She 
had a mental blockade against sexual 
intercourse. The matter was discussed by 
the respondent with her mother in the 
petitioners presence. Even the mother’s 
persuasion had no effect. A doctor was 
consulted by the respondent along with 
her mother but there was no change. The 
respondent remained frigid and cold and 
finally left the matrimonial home in 
September 1973. She refused to come 
back and discharge her matrimonial obli- 
gations. The Church dissolved the mar- 
riage on the ground of non-consummation 
after due investigation. The respondent 
had expressed herself to the effect that 
she did not love the petitioner and did 
not want to have sex with him. She had 
married the petitioner in deference to the 
wishes of her mother and in fact did not 
want to marry him. ; 


5. On the basis of the ex parte evi- 
dence, the Additional District Judge, Delhi 
granted a decree nisi annulling the mar- 
riage and referred the matter to this court 
under Section 20 of the aforesaid Act for 
confirmation of the décree of nullity. That 


is how the matter has come up before us. 


Florence. Martha (FB) - CALR. 


6. In this court alsò the respondent is 
being proceeded against ex parte as she has 
failed to put in appearance despite ser- 
vice. Mr. Rajiv Sawhney appearing for 
the petitioner urges. that in the circum- 
stances of the case the petitioner is entitl- 
ed to confirmation: of the decree of -nullity 
granted by the Additional District Judge. 

7. Section 18 of the said Act lays 
down that any husband or wife may pre- 


sent a petition to the District Court or to 
the High Court, praying that his or her 
marriage may be declared null and void. 
Section 19 of the Act sets out the only 
grounds on which a marriage covered b 
the Act can be declared null and void. 
The petitioner relies on and has invoked 
the provisions of Clause (1) of Section 19. 
This cluase postulates a decree of nullity 
of marriage if the respondent was im- 
potent at the time of the marriage and ‘at 
the time of the institution of the suit. 


8. The first question which arises for 
consideration is whether frigidity or aver- 
sion to sexual intercourse in a wite can: 
be regarded as impotency in the female. 
The matter is not free from  ditticulty. 
The learned counsel for the petitioner has 
made commendable research and has sub- 
mitted that frigidity or conscious opposi- 
tion as pleaded on the part of the wife 
should be regarded as a case of im- 
“potency. He has relied on several prece- 
dents in support of the contention that 
incapacity of a spouse under normal con- 
ditions to consummate the marriage, 
whether on account of physical defects 
in the sex organs or due to mental or 
psychological reasons, would be im- 
potency in such spouse. The learned coun- 
sel also contends that refusal to con- 
summate the marriage and if the refusal 
continues for a period of time would lead 
to the presumption of impotency unless 
reasonable or plausible excuse can be 
given for such refusal. At this stage we 
would not like to comment upon either 
of these contentions though there is some 
authority to support it. In particular the 
decisions reported as Birendra Kumar v. 
Hemlata Biswas, ILR 48 Cal 288: (AIR 
1921 Cal 459). Kishore Sahu v. Mrs. 
Snehprabha Sahu, AIR 1948 Nag 185 
(SB), Shantabai v. Tarachand, AIR 1966 
Mach Pra 8, Hames Gray Wilson v. Mrs. 
Wilson. AIR 1931 Lah 245 and Digvijay 
Singh v. Pratap Kumari, AIR 1970 SC 187, 
do tend to support the contention of the 
petitioner’s counsel that given normal con- 
ditions if consummation of marriage is a 
“practical impossibility; : impotency «. must 
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. be presumed. The contention, however, 
requires further examination. . 


9. Assuming, however, that the con 
tention is to be accepted and impotency 
is held to exist at the time of the marriage 
and for sometime thereafter, there is still 
complete lack of evidence about the same 
state of affairs continuing at the time of 
„the institution of the petition/suit under 
‘Sections 18 and 19 of the Act. On the 
peceoners own showing the respondent 
-left the matrimonial home in September 
11973. She even moved the Church in May 
‘1974 for dissolution of her marriage. The 
‘petitioner in his testimony in court is 
‘completely silent about the state of 
taffairs vis-a-vis the requirement of Cl. (1) 
jof Section 19 at the time of institution of 
ithe suit/petition. As the impotency must 
- ‘exist not only at the time of the marriage 
but also at the time of the institution of 
the suit/petition, it is not possible to grant 
the petitioner any relief- in the absence 
of evidence. There is obviously a lacuna. 

Perhaps this lacuna was on account of 
the subsequent development of the 
Church dissolving the marriage but never- 
theless it is there. The petitioner has 
moved the District Court three years 
after a communication from the Archdio- 
cese of Delhi informing him about the 
dissolution of the marriage by the Church. 
' Perhaps he was under an, impression that 
since the Church had dissolved the mar- 
ne on the ground of non-consummation 
nothing further was required to be done 
by him. The ecclesiastical law under 
which the marriage was dissolved by the 
Church cannot, however, affect or govern 
the Civil Law. Therefore, we are unable, 
on the record as it stands, to confirm the 
decree of nullity as granted by the Addi- 
tional District Judge. 


10. It was stated at the Bar that the 
respondent has since migrated from India 
and is probably settled in Australia and 
has remarried. The petitioner, an Indian 
citizen, finds himself in a strange position 
and predicament. Despite the dissolution 
of marriage granted by the Church in 
the eyes of the Civil Law he continues 
to be a married man. He cannot get mar- 
ried till his first marriage is dissolved or 
he is granted a divorce. The inadequacy 
of.. the provisions of the Act are patent. 
Perhaps when this Act was passed by the 
legislature in 1869 it was a progressive 
law. Today one can almost say that it is 
an archaic law requiring serious recon- 
sideration by Parliament to bring it in 
line with other laws governing marriages, 
. like the Hindu Marriage Act. We can only 
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express the hope-that the legislature would 
take note of this aspect and am 1d the 
law so as to make citizens of India, ir- 
respective of the faith they profess, to 
lead a happy, full and useful life. Provi- 
sions like Section 17A permitting State 
intervention by an officer appointed by 
the Government who could exercise the 
same powers and duties as exercisable in 
England by the King’s Proctor can hardly 
be regarded as an appropriate provision 
in a Secular Democratic Republic. Be 
that as it may, the circumstances of the. 
case warrant that the petitioner should be; 
allowed to lead further evidence to brin 

his case if possible within the ambit o 

Clause (1) of Section 19 of the Act. This 
is necessary not only for the petitioner's 
well-being but in the interest of justice 
and the freedom guaranteed to every 
Indian citizen to lead a life in which be 
can expect fulfilment. 


11. We, accordingly, set aside the de- 
cree of nullity granted by the Additional 
District Judge and remand the case to 
the District Judge, Delhi, for further trial 
by allowing the petitioner to lead addi- 
tional evidence. After the petitioner has 
led the additional evidence. the case be 
decided in accordance with law _ afresh. 
The petitioner to appear berfore the Dis- 
trict and Sessions Judge, Delhi, on 
November 1, 1979 for further directions. 


Order accordingly. 
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S. B. WAD, J. 
M/s. New India Industrial Corporation 
Ltd., Delhi, Petitioner v. Union of India 
and others, Respondents. 


Civil Writs Nos. 1800 to 1316 of 1979, 
D/- 16-5-1980. 


(A) Essential Commodities Act (10 of 
1955), S. 3 — “Food” — Whether ice is 
food. (Delhi Ice Control Order (1979), 
Preamble). ' 


It is a matter of common knowledge 
that except the small number of pecple 
who afford refrigerators, the vast popula- 
tion of Delhi, uses ice for direct consump- 
tion. It is true, that in cooked food, the 
articles which go in the preparation, parti- 
cularly the condiments, lose their identi 
and become the part of the cooked food. 
But it is not the only way that an article 
can go into the preparation of Food. Ice 
creams. cannot be prepared without -the 
use of ice ‘and in that sense ice goes in 
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the preparation of ice creams. At least 
some articles of food ordinarily, and 
many articles of food during summer, are 
more palatable because of ice. Ice is “food” 
for the purposes of the Delhi Ice Control 
Order 1979 passed under the Essential 
Commodities Act. The object of the Order 
and the Act is to fix fair price and to en- 
sure Proper and equitable distribution of 
ice to all sections of the society. 
(Para 8) 
. (B) Constitution of India, Arts. 14, 
19 (1) (g) — Delhi Ice Control Order 
(1979), Pre. — Validity — Cls. 6 and 7 
are valid — Cls. 8, 9, 10 and 12 are in- 
valid. (Delhi Ice Control Order (1979), 
_ Cis. 6, 7, 8, 9, 10, 12). 


It cannot be said that there are no 
guidelines given in the provisions of 
cls. 6 and 7 of Delhi Ice Control Order to 
the Controller while fixing the price. 
While fixing the price the Controller shall 
have due regard to the cost of materials 
namely, water, salts, chemicals etc. The 
Controller shall take into consideration 
the cost of electricity and labour towards 
the processing charges. Expenses of estab- 
lishment and other incidental charges are 
also to be taken into consideration while 
fixing the fair price. After calculating all 
these components, the Controller has to 
decide what is the reasonable margin of 
profit. Even if incidental charges would 
not cover the factor of cost of electricity 
or the other factor of losses, the Controller 
is bound to consider the inevitable losses 
while determining what is the reasonable 
margin of profit. In order to be reasonable 
the profit must be a tangible reasonable 
retum on the manufacturer’s investment 
and labour. Profit should not be allowed 
to be melted away while fixing the margin 
of profit. -The Controller shall have due 
regard to the factor of losses to ice manu- 
facturer and trade. There are other guide- 
lines also provided for order for fixing the 
resonable margin of profit. Cl. 6 provides 
that the wholesaler will have 25% as a 
margin of profit over his purchase price 
and the retailer will have profit of 40% on 
the purchase price from the wholesaler 
or from the manufacturer, if ice is pur- 
chased from the manufacturer direct- 
ly. With these two percentages 
for the retailer and for the whole- 
saler expressly = specified by the 
Order, it should not be difficult for the 
Controller to fix the reasonable margin of 
poi for the manufacturer. These guide- 
ines are clear and effective enough to 
exclude any chance of capricious or arbitr- 
ary fixation of price for the manufacturers. 
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The Delhi Administration is competent to 
regulate price and sale of ice. The provi- 
sions of cls. 6 and 7 of the Order are valid 
and constitutional. (Paras 16, 17, 29) 

Although the object of the Order is 
eminently in the public interest, its ad- 
ministration through cls. 8, 9, 10 and 12 
has air of unreality and impracticability. 


-Unless these provisions are recast in the 


light of the peculiarities of the trade they 
would seriously affect the right of the 
petitioners to practice the trade. The 
powers given to the Administration are 
not well thought out, and have no rational 
bearing. They are bound to result in 
arbitrariness. They also impose unreason- 
able restrictions on the petitioners’ funda- 
mental right under Art. 19 (1) (g) of the 
Constitution. There is complete non- 
application of mind to the realities of the 
ice trade. The Order is a mere mechanical 
copy of the similar orders issued under 
the Essential Commodities Act. Cls. 8, 9, 
10 and 12 of the Order are arbitrary and 
unreasonable. Provisions of Cls. 8, 9, 10 
and 12 violate Arts. 14 and 19 (1) (g) of 
the Constitution and are, therefore, to be 
struck down. (Paras 18, 28, 29) 


Cases Referred: Chronological Paras 
AIR 1952 SC 885 : 1952 Cri LJ 1406 5 


G. L. Sanghi, Sr. Advocate with S. K. 
Tiwari and V. A. Bobade, for Petitioner; 
S. K. Mahajan, for Respondents, 


ORDER :— This judgment will also 
dispose of Civil Writs Nos. 1801 to 1316 
of 1979, as they raise common question of 
law. For the sake of convenience I will 
take the facts as stated in Civil Writ 
No. 1800 of 1979. 


2. On July 8, 1979 the Delhi Adminis- 
tration issued the impugned notification 
eerie) under S. 3 of the Essential 

ommodities Act, 1955 read with the Gov- 
ernment of India, Ministry of Agriculture 
and Irrigation (Department of Food) 
G. S. R. 800, dated June 9, 1978. This 
notification is called Delhi Ice Control 
Order, 1979. The order inter alia provides 
for fixation of price. chargeable for the 
sale of ice in Delhi. It also gives the Ad- 
ministration a power of inspection, entry, 
search and seizure. The petitioners chal- 
lenge the legality and the constitutionality 
of this order. The main grounds of attack 
are :— 


(i) Ice is not “food” and, therefore, its 
sale and pricing cannot be regulated by 
S.8 of the Essential Commodites Act, 
ee read with G. S. R. 800 of June 9, 
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(ii) The power to fix price under 
clause 7 of the Order is arbitrary and is 
violative of Art. 14 of the Constitution. 


(iii) The powers to submit reports re- 
garding stocks, prohibition of refusal to 
sale and powers of. inspection, entry etc. 
‘are arbitrary. 

(iv) The said provisions impose unrea- 
sonable restrictions on the fundamental 
rights of the petitioner, to carry on trade 
guaranteed by Art. 19 (1) (g) of the Con- 
stitution. ; 

3. In its counteraffidavit, the Delhi 
Administration has claimed that ice is 
“food” within the wider meaning of 
“food”. The Administration then submits 
that there are enough guidelines in the 
Order for fixation of a fair price. The Ad- 
ministration states that the powers of in- 
‘spection, entry, disclosure of stocks etc. 
will not be used by the Administration to 
cause unnecessary hardship to the trade 
and it will bear in mind the pecularities 
of the manufacture and trade in ice. It is 
then asserted that the restrictions imposed 
by the Order are reasonable and in the 
interest of general public, 

4, On these rival contentions, the first 
question for determination is whether ice 
is “food” for the purposes of Essential 
Commodities Act, 1955 and the impugned 
Order. The scientific concept of food is 
that it is an eatable with nutritive or 
nourshing value. But it is a fact of life 
that many articles of food are not consum- 
ed for their nutritive or nourshing value. 
Food is one of the normal enjoyments of 
human beings. Many foodstuffs are, 
therefore, taken ‘because they are very 
palatable or have a very attractive taste. 
In common man’s dictionary food is not 
associated with its scientific import of 
nutrition. The elated feeling of taking 
tasty food is something that lingers on his 
tongue and in his memory. To me an eat- 
able which makes foodstuff more digesti- 
ble or more palatable is, also “food” with- 
in the extended concept of food. 


5. In State of Bombay v. Virkumar 
Gulabachand Shah (AIR 1952 SC 385) the 
question for consideration was whether 
“turmeric” was “Foodstuff” within the 
meaning of cl. 3 of the Spices (Forward 
Contracts Prohibition) Order, 1944 read 
with S. 2 (a) of the Essential Supplies 
(Temporary Powers) Act, 1946. Apart from 
the fact “that turmeric was pecli 
mentioned as spices, in the order of 1944, 
the question was whether it would fali 
within the meaning of “Foodstuffs” of the 
1946 Act. Vivian Bose, J., after consider- 
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ing all the dictionary meanings of the 
word ‘food’ as also decided cases on the 
point, came to the conclusion that the 
term “Foodstuffs” is ambiguous. The 
learned Judge then observed : 


“In one sense it has narrow meaning 
and is limited to articles which are eaten 
as food for purposes of nutrition and 
nourishment and so would exclude condi- 
ments and spices such as yeast, salt, pep- 
per, baking powder and turmeric. In a 
wider sense, it includes everything that 
goese into the preparation of food proper 
(as understood in the narrow sense) to 
make it more palatable and digestible. In 
my opinion, the problem posed cannot be 
answered in the abstract and must be 
viewed in relation to its background and 
context.” 


The learned Judge then observed :— 


“The problem, I think is to be solved in 
common sense way”. 


6. The learned Judge warned against 
comparison of one Act with another, 
especially when the Act used for compari- 
son is an English Act. The learned Judge 
then analysed the provisions of the 1944 
Order and 1946 Act, to examine whether 
turmeric falls within the wider meaning 
of the term “Foodstuffs”. 


7. Keeping in mind this approach, I 
will now examine the problem before me. 
The counsel for the petitioner submits that 
ice is not food either according to the nar- 
row meaning or the wider sense. He sub- 
mits that ice does not go into the prepara- 
tion of food proper, but is merely used as 
a cooling agent. The counsel for the re- 
spondent on the other hand, submits that 
“Food” becomes more palatable by use of 
ice and hence the wider meaning of 
“Food” covers ice. He then submits that 
ice is directly consumed through ice 
candy and similar articles of food. The 
counsel for the petitioner counters it by 
stating that every year Delhi Administra- 
tion issues notice, warning people not to 
consume ice direct, as it is injurious to 
health. The counsel for the respondent 
submits that this is in keeping with Food 
Adulteration Rules, but has no relevance 
to the problem. 


8. Let me examine these submissions.) 
It is a matter of common knowledge that 
except the small number of people who 
afford refrigerators, the vast population of 
Delhi, uses ice for direct consumption. 
The roving water vendors in Delhi put ice 
slabs in the mobile water tanks. In small 
hotels and the fruit-juice-shops, ice cubes 
are directly added in the preparation of 
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milk-shake of fruit-juice. Ice candies and 
ice-fruits are sold in vast quantites, parti- 
cularly during summer. These are tha 
matters of usual experience and common 
sight, all over Delhi and around. Apart 
from this direct consumption of ice, ice is 
used for preparation of ice-creams, 

etc. Where there are no refrigerators oz 
cooling machines, aerated waters, flavour- 
ed milk and similar soft drinks are cooled 
by ice. But the counsel for the petitioner 
says that ice does not go into the prepara- 
tion of these items of food. It is true, that 
in cooked food, the articles which go in 
the preparation, particularly the condi 
ments, lose their identity and become th? 
part of the cooked food. But is it the only 
way that an article “Can go into the pre 
paration of Food”? I think not. Ice-creams 
cannot be prepared without the use of ic? 
and in that sense ice “goes in the prepara- 
tion” of ice-creams. At least some articles 
of food ordinarily, and many articles of 
food during summer, are more palatablə 
because of ice. Nobody would feel lika 
taking aerated waters or flavoured milk, 
unless they are sufficiently cold. In fact, 
the craze is for chilled bear or chilled 
aerated water. Ice is an indispensible eat- 
able particularly in summer. I have no 
hestitation in holding that ice is “food” foe 
the purposes of the present Order passed 
under the Essential Commodities Act. Tha 
object of the Order and the Act is to fiz 
fair price and to ensure proper and equit- 
able distribution of ice to all ‘sections af 
the society. 

9. This brings me to the consideration 
of various provisions, which are challeng- 
ed in the petition. The general sumbission 
of the petitioners is, that the manufacturs 
and sale of ice have distinctive characteris- 
tic peculiarities. In passing the impugned 
Order the Administration has not consider- 
ed these special characterstics and has 
mechanically followed the pattern applic- 
able to all other commodities. It is further 
contended by the petitioners the provi- 
sions of the Order are unrealistic, imprac 
ticable, and cast unreasonable burden o2 
the trade. It is then contended that 
arbitrary powers are conferred on tha 
authorities through the impugned order. 

10. During the course of arguments, I 
found that the details of manufacture and 
trade mentioned in the petition, were not 
sufficient to appreciate the respective sub- 
missions. Therefore, with the consent of 
the counsel for the Administration, I per- 
mitted the petitioners to file a brief nota 
on the manufacture and trade of ice in 
Delhi. The petitioners have accordingly 
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filed the note and have supplied a copy of 
it to the counsel for the respondents. 


11. The gist of the note is that an ice 
factory works with water, air and electri- 
city asthe three main raw materials. Ice 
manufacturing is a continuous process. Ice 
cans made of G. I. sheets are filled with 
water and are dipped in brine tank. The 
brine tank if filled with saline water. With 
the help of compressors, run on electricity, 
air bubbles are blown through the ice 
cans. At the appropriate temperature, 
water solidifies and transforms into ice 
slab. Once ice manufacturing starts, the 
hn eannot be stopped in between. If 

uring the process, electricity goes off, air 
bubbles cannot be blown through the ice 
cans and ice in the process of manufac- 
ture, turns opaque. Under the instructions 
of the Health Authorities such opaque ice 
cannot be sold and goes completely waste 
Failure of electricity particalavly in sum- 
mer is very common in Delhi. There is 
also danger of ice becoming salty and, 
therefore, not saleable. This happens 
where the ice cans get lowered in the 
tank and Air bubbles instead of passing 
through the ice cans, pass through the 
brine tank by mistake. If there is failure 
of electricity when ice is almost ready for 
being taken. out, the temperature of the 
brine water starts raising with the result 
that ice already manufactured starts melt- 
ing in the ice cans. 


12. In order to ascertain the ready 
stock of ice ata given time it would be 
necessary to take out each and every ica 
can and to remove the ice manufactured 
therein, in order to know whether a parti- 
cular slab with the given weight is ready. 
This is a very impracticable attempt. Once 
the ice is taken out from the cans, it can- 
not be replaced in the ice can again and 
at the same time if it is left outside it 
would start melting. This would result in 
loss of weight and there are chances of its 
getting polluted. It is impossible at a 
given time to give the exact weight of ice 
in stock as there is continuous process of 
melting going on. 


18. The other peculiarity of the trade 
is that it is seasonal trade. In winter there 
is almost no sale while in summer the de- 
mands are so high that it is very difficult 
to meet them. Then 50% of the ice facto- 
ries are closed during off season. For work- 
ing out the proper economics of the ice 
trade, it is, necessary to have some per- 
manent commitments for all seasons. This 
is usually done by contracts with hospitals, 
defence . establishments or some other 
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manufacturers whose manufacturing pro- 
cess needs ice throughout the year. Such 
permanent commitments are also required 


to be met in summer when general de- 
mand of ice is very high, 


14. Usually, the trade by the manufac- 
ture is with the wholesale dealer, as sale 
of ice in small quantities to individual 
consumers is impracticable. If ice slabs are 
cut in small pieces at different times, the 
process of melting gets faster, resulting 
into heavy losses, 


15. On this background the petitioners 
submit that there are no clear guidelines 
for fixation of fair price in the impugned 
Order. Let me examine cls. 6 and 7 in 
this regard. Cl. 7 of the Order provides 
for price chargeable by the manufacturers 
and cl. (6) poe for the margin of pro- 
fit of wholesalers and retailers. These 
clauses are as follows :— 

: “Cl. 6. Margin of profit of wholesalers 
and retailers. 

(1) No wholesaler shall sell ice at a 
price higher than the price which is arriv- 
ed at by adding 25% as margin of profit 
to the purchase price paid by him to the 
manufacturer. 

(2) No retailer shall sell ice at a price 
higher than the price which is arrived at 
by adding 40 % as margin of profit to the 
purchase price paid by him to the whole- 
saler or to the manufacturer if the ice has 
been purchased directly from the manu- 
facturer.” 


“Cl. 7. Price Chargeable by manufac- 
turers :—— 

No manufacturer shall sell ice ata 
pale higher than the price fixed by the 

ontroller. While fixing the uniform 
price, the Controller shall have due re- 
gard to the principles and factors men- 
tioned below : 

(i) Cost of the raw material viz. water, 
salts, chemicals etc; 

(ii) Processing charges 
electricity and labour; 

(iii) Establishment and other incidental 
charges; and 

(iv) Reasonable margin of profit. 

Provided that no manufacturer shall 
increase the sale price of ice without the 
prior approval in writing of the Con- 
troller.” f 

16. Tt cannot be said that there are no 
guidelines given in these provisions to the 
Controller while fixing the price. While 
fixing the price the Controller shall have 
due regard to the cost of material, name- 
ty, water, salts, chemicals etc. The Con- 
troller shall take into considération the 


i. e. cost of 
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cost of electricity and labour towards the 
processing charges. Expenses of establish- 
ment and other incidental charges are 
also to be taken into consideration while 
fixing the fair price. After calculating all 
these components, the Controller has to 
decide what is the reasonable margin of 
profit. The petitioners complain that the 
factor of loss and waste is not taken care 
of by cl. (7). The counsel for the respon- 
dent counters this submission by stating 
that the loss due to failure of electricity 
and in the process of handling would be 
considered by the Controller, while apply- 
ing his mind to the cost of electricity end 
other incidental charges. 


17. Even if the factor of cost of elec- 
tricity or the other factor of losses, inci- 
dental charges would not cover the Con- 
troller is bound to consider the inevitable 
losses while determining what is the rea- 
sonable margin of profit. In order to be 
reasonable, the profit must be a tangible 
reasonable return on the manufacturer's 
investment and labour. Profit should not. 
be allowed to be melted away while fix- 
ing the margin of profit. The Controler 
shall have due regard to the factor of 
losses to ice manufacturer and trade.: 
There are other guidelines also provided’ 
that order for fixing the reasonable margin! 
of profit. Cl. 6 provides that the whole-| 
saler will have 25% as a margin of profit’ 
over his purchase price and the retailer 
will have profit of 40% on the purchase: 
price from the wholesaler or from the 
manufacturer, if ice is purchased from 
the manufacturer directly. With these two 
percentages for the retailer and for the 
wholesaler expressly specified by the 
Order, it should not be difficult for the’ 
ControJler to fix the reasonable margin of 
profit for the manufacturer. These guide-; 
lines are clear and.effective enough toi 
exclude any chance of capricious or arbitr-j 
ary fixation of price for the manutacturers. 


18. Although the object of the Order is 
eminently in the public interest, it’s ad- 
ministration through cls. 8, 9, 10 and 12 
has air of unreality and imprac“icability. 
Unless these provisions are recast in the 
light of the peculiarities of the trade they 
would seriously affect the right of the 
petitioners to practice the trade. The 
powers given to the Administration are 
not well thought out, and have no rational 
bearing. They are bound to result in 
arbitrariness. They also impose mnreason- 


‘able restrictions on the petitioner’s funda- 


mental right under Art. 19 (1) (g) of the 
Constitution. 
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19. From the very nature of the trade, 
submission of “stock” returns is impossi- 
ble. What is meant by “stock” of ice, at 
what point of time stock is to be ascer- 
tained, is the quantity of ice that has 
grown opaque or become salty to be in- 
cluded in the stock, is the stock to be dis- 
closed in the number of slabs or in weight, 
how is the quantity of ice lost in the pro- 


cess of half-manufacture (due to failure of . 


electricity) to be included in the stock, 
how loss of weight from the time the slab 
leaves the brine can to the time the Ins- 

ctor checks it, is to be measured and 

ow the details are to be maintained are 
questions which bristle with uncertain- 
ties. These are the factors, on which a 
manufacturer has no control. How can 
any direction in regard to stock returns 
in cl. (8) be complied with by the manu- 
facturer . 


20. All problems Toparding the “stock” 
mentioned above would be present, when 
a manufacuturer is required to display 
stock-cum-price board at a conspicuous 
place of the business premises under cl. 9. 

21. Under cl. 10, a dealer cannot re- 
fuse to sell ice at the price displayed to 
any customer — a wholesaler, a sm 
retailer or an individual consumer. If a 
smal! retailer demands half of the slab or 
quarter of the slab, the slab would be 
required to be cut every time. The pro- 
blem would be highly aggravated, where 
small consumers would go for purchasing 
one or two kg. of ice. Ice would be re- 
quired, to be cut in small pieces to serve 
such consumers and at frequent intervals. 
The pouto pe by melting would be 
very heavy. In spite of these losses, the 
dealer would be required to sell ice to a 
wholesale dealer, a retailer and a sm 
consumer, at the same price, displayed on 
the price board. 

22. An Officer or an Inspector of Food 
and Supplies Department would have 
powers to inspect, entry, search and sei- 
zure: of stocks under cl. 12. When the in- 
spector visits the premises he would ask 
for information regarding stocks and 
would also inspect the stocks of ice. Con- 
sidering the difficulties ce the 
stocks mentioned above, it will be impossi-. 
ble for the manufacturer to give any defi- 
nite information or to show the exact 
stocks to the inspector. There will always 
be a difference of opinion between the 
inspector and the dealer. This will inevit- 
ably subject the dealer to penalties under 
the Act. The powers of seizure of ice 
stocks, of having safe custody of ice and 
production of ice in a Court of law in the 
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event of prosecution, are also very capri- 
cious and arbitrary. If after the prosecu- 
tion, it is found that the dealer has not 
committed any offence, how can the 
seized stock of ice, in the same quantity and 
weight be returned to the dealer! Even 
otherwise, from the timė the stock of ice 
is seized till it is produced before a Court, 
it would undergo so much of loss in size 
and weight, that it would be impossible 
to prove as to what was the original 
quantity. Í 

23. Tt is clear from these provisions 
that there is complete non-application of 
mind to the realities of tbe ice trade. The 
impugned order, it appears is a mere 
mechanical copy of the similar orders 
issued under the Essential Commoditie 
Act. The provisions of the control orders 
which are appropriate for commodities 
such as cement, steel, or even edible oil, 
are most improper for trade in a commo- 
dity like ice. I have no alternative but to 
strike down cls. 8, 9, 10 and 12 of the im- 
pugned order as they are arbitrary and 
unreasonable, 

24. Consultation of interests and trade 
is a salutary practice in Administrative 
law. The present case vividly illustrates 
the self-defeating consequences of non- 
consultation. e result is that a well- 
meaning Control Order, patently in the 
interest of the general public, cannot be 
implemented. Consultation of interest in- 
fuses law making process with democratie 
norms, particularly in what is called 
bureaucratic legislation, Apart from this, 
it is an administrative necessity. Effective 
and meaningful administration, is impossi- 
ble without imaginitive administrative 
process. If the citizens are to receive the 
advantage of any beneficent measures of 
the administration, the administrative pro- 
cess should be such that the benefit 
reaches the citizen in full measure . and 
with expedition. The advantages of con- 
sultation to administration are neatly 
summarised by Jain & Jain in their book 
of Administrative Law (Principles of Ad- 
ministrative Law by Dr. M. P. Jain and 
S. N. Jain, 3rd Edition page 90) in the 
following words :— 

“This process of exchange of ideas is 
beneficial to both; to the affected interests, 
insofar as they have “an opportunity to 
impress on the authority their point of 
view, to the rule-making authority, inso- 
far as it can gather necessary information 
about the issues involved and: thus be in a 
better position to appreciate a particular 
situation...... Consultation ensures that 
delegated legislation is passed by the 


w 
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on concerned with adequate know- 
ledge of the problems involved, and that 


the rule making agency has before it all 
relevant materials so that it does not make 
decisions on insufficient information. 
Making rules regarding the present day 
complex problems involving economic, 
technical and other difficult issues requires 
expert knowledge and adequate and relia- 
ble data. This often needs to be collected 
by the Administration from outside 
sources, that is, from persons who are 
likely to be affected by the rules and 
who are able to grasp and assess their 
significance, effect and practicability.” 


25. H. W. R. Wade in his book on Ad- ` 


ministrative Law (4th Edition Page 729) 
has quoted with approval the minutes of 
evidence before the Committee on Minis- 
ters’ Powers, which inter alia went into the 
question of consultation interests. The 
evidence is as follows :-— 


“No minister in his senses, with the 
fear of Parliament before his eyes, would 
ever think of making regulations without 
(where practicable} giving the persons 
who will be affected thereby (or their re- 
Ponne an opportunity of saying 
what they think about the proposal”. 


26. Dr. Wade further explains the 
practice that obtains in England and says: 

“In Britain the practice counts for more 
than the law. Consultation with interests 
- and organizations likely to be affected by 
rules and regulations, is one of the firmest 
and most carefully observed conventions. 
It is not a matter of legal right, any more 
than it is with Parliament’s own legisla- 
tion. But it is so well settled a practice 
that it is most unusual to hear complaint.” 


27. Till the time we Indianise the Ad- 
ministrative and Legal System by better 
innovations, there should be no harm in 
adopting this extremely useful British 
practice. 


28. The problem becomes more acute 
in cases of sub-delegations. The Central 
Government has delegated powers under 
. the Essential Commodities Act to Delhi 
Administration and these powers are tur- 
ther delegated by the Administration to 
the Deputy Commissioner of Food and 
Supplies, Assistant Commissioner Food 
and Supplies and Civil Supplies Officers, 
Sub-delegation such as the impugned 
order are not required to be laid, like 
normal statutory rules, before the Parlia- 
ment. Therefore, no scrutiny of the sub- 
delegation is possible at any stage. Consul- 
tation of affected interests and their re- 
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Bhim Sain 
resentatives are, therefore, crucial in 
ese cases. 


29. The result is, that ice is~ “Food” 
and the Delhi Administration (under the| 
relevant provisions of the Act and the im-! 
pugned order) is competent to regulatel 
price and sale of ice. The provisions of’ 
cl. 7 of the impugned Order are valid and’ 
constitutional. Provisions of cls. 8, 9, 10 
and 12 violate Arts. 14 and 19 (1) (g) ofi 
the Constitution and are, therefore, struck| 
down. The administration can reframe the} 
provisions of cls. 8, 9, 10 and 12 after due} 
consultation with the representatives of 
ice trade in Delhi. 

80. The writ petition succeeds to the 
extent stated above. Rule made absolute 
with costs. 

- Petition partly allowed: 
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Jagdish Chand, Petitioner v. Bhim Sain 
and others, Respondents. 


Civil Revn. Petn. No. 91 of 1977, D/- 
8-4-1980.* 


(A) Civil P. C. (4 of 1908), Ss. 73 and 63 
— Rateable distribution — Execution ap- 
lications pending in different courts — 

ight of decree-holders to get rateable 
distribution. 

If there is more than one execution 
directed against the same judgment-debtor 
and attachment has been effected qua the 
same assets in question by more than one 
Court, and the ds are received by one 
ot those Courts, in accordance with S. 63 
of the Code, the decree-holders can only 
get realisation from that Court and are 
entitled to get rateable distribution, not- 
withstanding the fact that the execution 
applications are not in the same Court at 
the time when the assets are received by 
the Court in which they are actually re- 
ceived. In all other cases, if executions 
are pending in different Courts, other 
decree-holders are not entitled to get rate- 
able distribution unless they get their 
execution epee transferred to the 
Court which physically receives the as- 
sets, before the same ‘are received. Case 
law discussed. (Para 25) 

(B) Civil P. C. (4 of 1908), S. 73 — Re- 
vision — Revision lies against S. 73 (1) 
order notwithstanding right of suit given 


*Against order of G. P. Thareja, Sub. J., 
Ist Class, Delhi, D/- 20-11-1976. 
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J. K. Seth and Mrs. Veena Birbal, for 
Petitioners; Arun Kumar and Anil Dawra, 
for Respondents. 


D. K. KAPUR, J. :— The Revision peti- 
tion under consideration was instituted by 
Shri Jagdish Chand under S. 115 of the 
Civil P. C. to challenge an order directing 
rateable distribution, There were thre2 
separate decrees passed against one Bhim 
Sain in suits decided by three different 
Subordinate Judges, all in Delhi. The 
details of those decrees and the . amount 
outstanding against each decree is set out 
at length in the order sought to be chal- 
lenged (passed by Shri G. P. Thareja, Sub- 
ordinate Judge Ist Class). It is only neces- 
sary to refer to the facts relevant to this 
petition, which are now set out. 


2. In the decree obtained by Jagdish 
Chand against the said Bhim Sain a house 
belonging to the judgment-debtor was 
sold in the Court of Shri H. S. Bakshi and 
a sum of Rs. 12,000/- was received. Out 
of this, one-quarter of the consideration 
was received on 15th Jan., 1966 and the 
balance on 20th Jan., 1966. The sale was 
confirmed on 26th Apr., 1967 and a sale 
certificate issued. The two other decree- 
holders Ram Narain and Shiv Nath had 
their execution applications pending be- 
fore some other Subordinate Judges. Both 
these execution applications were trans- 
ferred to the Court of Shri H. S. Bakshi 
by orders passed by Shri P. P. R. Sawhney, 
District Judge, Delhi on 6th Apr., 1966. 
Then both of them filed applications for 
rateable distribution on 12th Apr., 1966, 
about three months after the assets had 
been received by the Court. 


8. The learned Subordinate Judge 
came to the conclusion that in the case of 
these executions as the execution applica- 


tions had been moved (before twò other. 
Sub-Judges) before the assets were receiv- 


u, «Jagdish ‘Chand: v.: Bhim Sain. 
by S. 78 (2). AIR 1965 Punj 412, Dissented - 
from. ae 


tribution among the three decree-holders. 
In reaching this conclusion he has fully 
relied on the judgment of the Punjab High 
Court reported as Gurdial Kaur v. S. 
Satinder Singh, (1964) 66 Pun LR- 1032: 
(AIR 1965 Punj 412), but has referred to 
a large number of reported cases decided 
by different High Courts which have 
largely taken a view that would favour 
the petitioner before us. 


4. When this Revision Petition came 
before this Court for hearing, as it appear- 
ed that there was a clash in the judgments 
of different High Courts, the matter was 
referred to a larger Bench, and that is 
how we have come to hear this Revision. 


5. The question before the Court is 
whether it is necessary that the execution 
applications should all be in the same 
Court before the assets are received, or, 
whether even execution ‘applications pend- 
ing before other Sub-Judges which were 
filed before the assets were received are 
to be considered for the purpose of rate- 
able distribution; or only the applications 
in the self-same Court. i. e., before the 
same Sub-Judge have to be considered for 
this purpose. 

6. This question arises because of the 
language used in S. 78 of the Civil P. C. 
which ıs as follows:— 


“73. Proceeds of execution-sale to be 
rateably distributed among decree-holders. 

(1). Where assets are held by a Court 
and more persons than one have, before 
the receipt of such assets, made applica- 
tion to the Court for the execution of de- 
crees for the payment of money passed 
against the same judgment-debtor and 
have’ not obtained satisfaction thereof, the 
assets, after deducting the costs of realiza- 
tion, shall be Tateably distributed among 
all such persons: i 


Provided as follows:— 

(a) where any property is sold subject 
to a mortgage or charge, the mortgagee 
or incumbrancer shall not be entitled to 
share in any surplus arising from 
sale; 

(b) where any property liable to be 
sold in execution of a decree is subject to 
a mortgage or charge, the Court may, with 
the consent of the mortgagee or incum- 
brancer, order that the property be sold 
frée from the mortgage or charge, giving 
to the mortgagee or incumbrancer the 


‘same interest in the proceeds of -the sale 


«as he-had in the property sold;.. .. = 


such | 


AER ` 


ed, hence rateable distribution: should be > 
. ordered and he has granted rateable dis- 


w 
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- (c) where any immovable property is 
gold in execution of a decree ordering its 
sale for the discharge of an incumbrance 
Eea the proceeds of sale shall be ap- 

lied: 

irst, in defraying the expenses of the sale; 


secondly, in discharging the amount due - 


under the decree: 
thirdly, in discharging the interest and 


prmcipal monies due on subsequent in- 
cumbrances (if any); and 
fourthly, rateable among the holders of 


decrees for the payment of money against 
the judgment-debtor, who have, prior to 
the sale of the property. applied to the 
Court which passed the decree ordering 
such sale for execution of such decrees, 
and have not obtained satisfaction thereof. 


(2) Where all or any of the assets liable 
to be rateably distributed under this sec- 
tion are paid to a person not entitled to 
receive the same, any person so entitled 
may sue such person to compel him to 
refund the assets. - 

. (3) Nothing in this section affects the 
right of the Government.” 

If we confine ourselves to the construction 
of the language it would appear from the 
opening words of the section that more 
persons than one should have made ap- 
plications to the ‘Court’ for ‘execution of 
decrees against the same judgment-debtor; 
those applications should be unsatisfied 
and should also have been made prior to 


„the receipt of the assets. It is obvious that 


the law requires all applications for execu- 
tion of decrees to be made to the Court 
which passed the decree and not to any 
other Court. This is provided by S. 88 of 
the Code. Section 39 allows decrees to be 
transferred by the Executing Court to 
other Courts. At the same time, it appears 
that the District Judge as well as the High 
Court, have the power to transfer the de- 
crees, as was actually done in the two 
cases of Shiv Nath and Ram Narain. These 
three executions were all pending before 
different Sub-Judges when the sale took 
place and the assets were received in the 
Court of Shri H. S. Bakshi; the District 
Judge transferred the other two executions 
on Gth Apr. 1966 to that Court. The ques- 
tion is whether they. had applied to the 
‘Court’ for execution and had not obtain- 
ed satisfaction thereof before the assets 
were received. Obviously, they did apply. 
for execution but not to the self-same 
Sub-Judge in whose Court the money was 
réceived. If the word ‘Court’ is construed 
as meaning only the self-same Court, then 


Shiv Nath and Ram Narain had: not-made ` 
_applications for -execution in‘ time. It is a 
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matter of-pure chance that the suits were 
in separate Courts: because there > are - 
many Sub-Judges in Delhi, so each of the 
Sub-Judges is a separate Court; hence, 
these applications were in separate Courts, 

7. Then is a great deal of conflict as to 
how the section is to be construed and 
it appears that many of the cases have 
been decided in different circumstances 
and on variable sets of facts and in differ- 
ing situations. In some cases, where the 
same property or the same monsy was 
attached by two different Courts, it has 
been held that S. 63 comes to the aid of 
the attaching decree-holder creditors in 
other Courts, whereas in other cases it 
has simply been held that you have to 
have the execution application pending 
in the same Court before the assets, i. e., 


moy is received after realisction. I 
would first take up the conclusions of 


Mahajan, J. (as he then was) in the case 
of Gurdial Kaur (AIR 1965 Punj 412) re- 
ferred to earlier. In that case it was held 
as follows:— 


“Mr. Ganga Parshad Jain contends that 
the words “application to the Couri” 
necessarily mean that the applicetion for 
execution of the decree should be made 
to the Court which is holding the assets 
and an.application made to the Court 
which passed the decree is of no conse- 
quence. It is common ground that ap- 
plication has to be made before tke assets 
are received by a Court. Mr. Sarin, on the 
other hand, contends that the words “ap- 
plication to the Court” should be read 
along with the further words “for the ex- 
ecution of decrees for the payment o 
money” and, according to him, these 
words necessarily lend a clue to che true 
interpretation of S. 78. According to’ the 
learned counsel these words signify that 
the application for execution has to be 
made to the Court which passed the de- 
cree, because the words are “application 
to the Court for the execution of decrees”. 
It is common ground that applications for 
execution have to be made under the 
Code of Civil Procedure to the Court 
which passed the decree and to no other 
Court. Therefore, the words “the Court” 
indicate that’ the applications have to be 
made to the appropriate Court which 
passed the decree. On the other hand, Mr. 
Ganga Parshad would have recourse to 
S. 68 of the Code of Civil Procedure for 
determining the interpretation of S. 78, 
particularly the words “the Court”.. S. 63 
was enacted for a totally different con- 
tingency, the contingency being that if 
there are number of ‘decrees of different 
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Courts and all the Courts are seeking to 
attach the same assets, which Court would 
be allowed to attach and realise - those 
_ assets. Section 63 has nothing to do with 
the interpretation of S. 78, and if at all 
it has anything to do with it, it certainly 
supports the contention of the learned 
counsel for the respondent. To me, the 
contention of Mr. Sarin appears to be 
correct. §. 73 of the Code merely sets out 
the pre-requisite conditions before ratz- 
able distribution can be allowed. It does 
not in terms, say that application for ex- 
ecution has to be made to the Court 
where the assets are lying. Under the law, 
application for execution has to be made 
in the Court which passed the decree. 
The application for execution goes to an- 
other Court only by transfer. No applica- 
tion for execution can be made directly 
to a Court which did not pass the decree 
merely on the ground that that Court 
holds the assets of the judgment-debtor. 
In this situation, one cannot attach tco 
much importance to the article ‘the’ in 
S. 78 of the Code on the basis of which 
the entire argument of Mr. Ganga Parahad 
has been founded.” 


Thus the conclusion of Mahajan f. was 
that .even if proceedings are in separate 
Courts they are applications to the ‘Court’ 
and accordingly he held, following certain 
other decisions which will be referred to 
later, that notwithstanding the fact that 
the applications were not filed before tke 
same Executing Court, the other applicant 
was entitled to rateable distribution. lt 
was also held that no revision lay against 
an order directing rateable distribution. 
Tf we follow this view, we would have to 
hold— (a) that no revision lies because a 
suit is competent under S. 73 (2), and (b) 
that the order was correctly made because 
the three applications for execution were 
all made before the assets were received, 
but not in the same Court, or before the 
same Sub-Judge who received the assets. 


8. The view expressed by Mahajan J., 
differs a lot from that expressed in a num- 
ber of other cases, so it is necessary to 
refer to those cases before deciding what 
is the law to be followed in this Court. 

9. In Ranchi Khunti Central Co-opera- 
tive Bank Ltd., Ranchi v. Prem Prakash 
Bagroy, AIR 1979 Pat 31, a Division Bench 
held that the execution applications must 
be in the same Court, but this case seems 
to be distinguishable because one of the 
execution applications was before a Re- 
venue Court. The Bench held that the 
scheme of the Section does not apply 
when the assets are held in the Civil Court 
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and there is another proceeding for execu- 
tion pending before a Revenue Court. 


10. In Nanak-Chand Kalu Mal v. Gujar 
Mal-Kundan Lal, AIR 1926 Lah 588 it was - 
held that the execution application of the 
person claiming rateable distribution must 
be pending in the Court holding the 
assets. In the case before the Court the 
assets were held by a Sub judse at Jaga- 
dhari but the execution application by the 
person claiming rateable distribution was 
pending in the Court of the Sub-Judge, 
Ambala. Jia Lal J., who decided the case 
held as follows:— 

“In this case the assets were held by the 
Sub-Judge of Jagadhari, an application tor 
execution to the Subordinate Judge, 
Ambala, did not, therefore, entitle the res- 
pondent to claim a rateable distribution 
in respect of the assets realised by the 
sale of the property at Jagadhari. S. 68 of 
the Civil P. C. however, provides that if 
property is attached in execution of decrees 

y two different courts then, the Court 
which shall realise and distribute the as- 
sets shall be the superior of the two 
Courts........ ” 


This judgment would show that S. 63 was 
treated as an exception and if that Section 
applies, only then can the applicant whose 
execution is pending in some other Court 
claim a right to rateable distribution. 


1i. In R. M. Ramanathan Chettiar v. 
M. RM. S. Chokalingam Chettiar, AIR 
1965 Mad 511, it was held by Rama- 
murthy, J. of the Madras High Court that 
it was not enough that an application for 
transfer of the decree should be moved 
before the assets are received. The execu- 
tion should be in the Court by actual ` 
transfer. In that case, the.assets were in 
the Court of the District Munsif, Deva- 
kottai and the person claiming rateable 
distribution had a decree from the City 
Civil Court, Madras which was transterred 
for execution to the other Court later, i. e., 
after the assets had been received. 


12. In the case of Fatima Khatun v. 
Ashananda Behara, ILR (1939) 1 Cal 488, 
it was held by a Division Bench that the 
applications for execution must be pend- 
ing in the same Court and if they were in 
different Courts unless there had been an 
attachment by the other Court and S. 63 
applied, rateable distribution could not be 
ordered. The facts of that case show that 
the decree in which the assets were receiv- 
ed and sold was passed by the First 
Munsif, Sylhet. There were several other 
decree-holders some of whom had got de- 


_ crees from the First Subordinate Judge or 





x 
i 


” For execution 
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the Second Punoi pdga, Sylhet and 


there were five money decrees in all. It 
was held that either the execution applica- 
tions should be in the same Court or Sec- 
tion 63 should apply. It was pointed out 
that S. 63 only applied when several de- 
cree-holders had executed their decrees 
by attaching the same property or 
common properties belonging to the judg- 
ment-debtors. In such cases the assets had 
to be distributed among the attaching de- 
cree-holders. In other words, S. 63 sets 
out an exception to the rule set out in 
S. 73. This judgment was delivered on a 
Revision by a Division Bench, and set 
aside the order for rateable distribution. 


18. In Srinivasa Mudaliar v. Ramudu 
Naidu, AIR 1943 Mad 262, the two de- 
crees were passed by the same Court 
namely the Small Cause Court, Vellore. 
urposes, one of those de- 
crees was transferred to the Original Side 
of the same Sub Judge’s Court after being 
re-transferred by the District Munsif’s 
Court, Vellore. It was held that the Sub 
judges Court was not the same as the 
Small Cause Court Judge and the two ex- 
ecutions were not pending in the same 
Court in spite of the fact that the Presid- 
ing Officer of the two Courts was the 
same, hence rateable distribution could 
not be allowed. 


14. In Excise and Taxation Officer v. 
Gauri Mal Butail Trust, AIR 1961 Punj 
292, it was held by Tek Chand, J. on the 
Company Side that S. 78 did not apply 
when one of the decrees was by a Civil 
Court and the other was for realisations of 
property-tax under the Punjab Urban Im- 


_movable Property Tax Act. 


_even though the two 


. 


15. In Megraj Iswardas v. Corporation 
of Madras, AIR 1986 Mad 797, a Division 
Bench of the Madras High Court has held 
that S. 63 is an exception to S. 78 and 
where the property is attached by more 
than one Court, then there is a right to 
get rateable distribution notwithstanding 
the fact that the executions are not in the 
same Court. If there is an attachment by- 
the two Courts, then there is a sharing of 
Sag proceeds because of the provisions of 

. 63. 


16. In Bhola Sahu v. Chameli Devi, 
AIR 1960 Pat 574, a Division Bench of the 
Patna High Court held that S. 63 applied 
executions were 
pending in different Courts. So the 
majority of these authorities would go to 
show that S. 63 is treated as an exception 
to S. 78, otherwise the executions have to 
be before the same Court. 
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17. In Katikala Subbayyamma v. 
Penmetsa Pipam AIR 1961 Andh Pra 
422. it was held that though the two de- 
crees in favour of ‘A’ and ‘B’ were passed 
by the same Sub Judge in the exercise of ` 
the Small Cause jurisdiction, the assets 
had been transferred for realisation for 
‘A’s decree to the Original Side, but ‘B’s’ 
decree had not been transferred, so he 
was not entitled to get rateable distribu- 
tion. Thus, in at least two of the cases it 
was observed that though the- decrees 
were passed by the self-same Court and 
not by different Courts, rateable distribu- 
tion was refused, simply because the ex- 
ecution had been transferred from tke 
Small Cause Court Side to the Original 

ide. 

18. In V. T. Veerappa Chettiar v. P. 
S. Palzninppa Chettiar, AIR 1973 Mad 
818, it was held by Kailasam J.. that any 
order to obtain rateable distribution, ex- - 
ecution must be pending in the same 
Court. It was observed as follows:— 


“Section 78 cannot be construed in such 

a way as to enable all the decree-holders 
who have taken execution applications in 
different Courts, to claim rateable dis- 
tribution of assets received and held in 
one Court. Such a construction is not war- 
ranted, Nor is it workable for the Court 
which has received and held the assets 
may not know the number of applications 
made for execution of decrees in various 
Courts.” 
Now it is necessary to note the two judg- 
ments which were relied upon by Maha- 
jan J., to see if they lay down any different 
principles, these are Commercial and 
Industrial Bank Ltd. v. Mir Sarfaraz Ali 
Khan, AIR 1956 Hyd 65 a Full Bench de- 
cision and Dhirendra Rao Krishnarao 
Gunsikar v. Virbhadrappa G. Hosmani, 
AIR 1935 Bom 176. a Division Bench dz- 
cision. In fact, most of the judgments cited 
earlier have referred to the Bombay judg- 
ment with approval. 

19. In the Bombay judgment which 
was a revision petition decided by a Divi- 
-sion Bench, S. 68 and S. 78 have been 
analysed. The judgment by Beaumont, 
C. J- has been treated as a basic authority 
in later cases, but even earlier cases on 
the point are referred to in this judgment. 
The facts of the case are important. The 
applicant had a decree for Rs. 6,000/- 
which was executed by the sale of im- 
movable property. The sale took place on 
8rd Sept., 1982 and was purchased by the 
decree-holder himself by adjustment of 
the purchase money against the decretal 
amount. The sale proceeds and the decre- 


288 Delhi 


tal amount were almost the same. On the 
date .of the sale, there were some claims 
pending in the Court of the Second Class 
Subordinate Judge of Dharwar in favour 
of some other parties who wanted to ex- 
ecute their decrees. The Court held that 
the substantial question for decision was 
the construction to be placed on Ss. 63 
and 78 of the Civil P. C. The Court ob- 
served that there was some doubt as to 
whether the executions mentioned in S. 78 
must be pending in the same Court but 
observed as follows:— 

“But we are not concerned in this case 
with the construction of S. 78 except in a 
case which is dealt with by the Court 
under S. 68. In a case of that nature it 
seems to me to be clear that Ss. 63 and 
73 must be read together. S. 63, on the 
facts of the present case, in substance 
prevents the holders of decrees of inferior 
Courts from enforcing those decrees and 
imposes upon the superior Court, that is 
the Court of the First Class Subordinate 
Judge, the duty of distributing the assets 
and thereby in effect executing not only 
the decrees of his own Court, but the de- 
crees of the inferior Court.” 


The Court observed that in view of the 
Section it would indeed be a hardship for 
persons who had their own decrees pend- 
ing for execution in the Court which had 
passed their decrees to be unable to get 
the assets distributed unless they got their 
decrees transferred to the superior Court. 
It was observed that such a procedure 
was expensive and it may be that the de- 
cree-holders in the inferior Courts might 
not hear of the receipt of the assets in the 
other Court. It was then held:— 

“So that considerations of equity and 

common-sense suggest that in a case in 
which the Court is determining under 
S. 63 the right to rateable distribution, 
the true construction of S. 78 is that an 
application need only have been made to 
the Court which granted the decree before 
the receipt of the assets and need not be 
made to the Court which holds such as- 
sets.” 
Thus, this judgment is confined to cases 
in which S. 63 applies and not to other 
cases. Turning now to S. 68, the same can 
be quoted with advantage at this stage. It 
is stated in sub-sec. (1) as under:— 

“63 (1). Where property not in the 
custody of any Court is under attachment 
in execution of decrees of more Courts 
than one, the Court which shall receive. or 
realize such property and shall determine 
anv ‘claims thereto and any objections ‘to 
the attachment thereof shall be the Court 


Jagdish Chand v. Bhim Sain 


A. I. R. 


of highest grade òr, where there is no 
difference in po between such Coutts, 
the Court under whose decree the pro- 
perty .was first attached.” 


The provision shows that where property 
is attached by more than one Court, then 
the superior Court has to-realise and dis- 
tribute the assets and the judgment takes 
the view that where the property is at- 
tached by more than one Court, the effect 


of the Section is that the superior Court 


has to realise and distribute the property 
and decide any ` objections, etc.. to the 
same. As pointed out by the Bombay High 
Court the S. 63 means that the other 
Courts, i. e., inferior Courts cannot realise 
the assets. It is further clear from the 
section that if the Courts are of equal 
‘grade, then the Court that first made the 
attachment has to make the realisation 


and distribution. It is obvious that if two ` 


persons have attached the same property 
in different Courts then the Section re- 
quires the sale or distribution of assets to 
be made by only one of them, then the 
assets should be distributed amongst the 
attaching creditors although in different 


Courts. Even though there is no express _ 


provision in the section as to this fact 
this is how the section has necessarily and 
reasonably to operate; and it seems to be 
in consonance with equity and common- 
sense, because the purpose of this section 
was not to defeat decrees passed in lower 
Courts or in Courts where the attachment 
was effected later, but to ensure equitable 
division of the realisations. Hence, this 
section has been treated as an exception 
to the rule in S. 73. . 


20. The Full Bench judgment of the 
Hyderabad Court has taken the view that 
it is not necessary that the executions 
must be pending in the self-same Court. 
It has held as follows:— 

“It is equally clear on a reading of the 
said section that there is no justification 
for the interpretation sought to'be put by 
the learned advocate for the petitioner 
that the decree-holders must, as a sine 
qun non, for obtaining orders for rateable 

istribution, have their decreés- transferred 
to the distributing Court and apply for 
rateable distribution to that Court, before 
the ete are received in that Court. 

at 
decree-holder in order to be entitled to 
the rateable distribution should. have 
taken execution proceedings 
assets are received in 
ing the same.” 
This view, therefore, at first sight seems 
to. be the Same as: taken-by Mahajan J. in 


before the: 
the Court distribut-. 


Ld 


the section requires is that the — 


` 
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Gurdial Kaur’s case (AIR 1965 Punj 412). 
However, the facts of the case show other- 
wise. In fact, it appears that the point 
before the Full Bench was quite different. 
- In order to understand the actual point, 
it may be mentioned that an amount above 
Rs. 1,00,000/- had been attached on 22nd 
June. 1940, in the hands of the Court of 
Wards by an order passed on the Original 
Side of the High Court at Hyderabad. 
The decree-holder was holding decrees 
for Rs. 96,792/-. The amount was receiv- 
ed in the High Court on Ist Nov., 1950. 
Several other. decree-holders had attached 
the same funds in the hands of the Court 
of Wards, or had obtained injunction 
orders. When the money was sent to the 
High Court, the Court of Wards forward- 
ed a list of persons who were claiming to 
have their debts satisfied from the same 
funds. There was also a claim against the 
` judgment-debtor by Mir Akbar Ali Khan, 
Barrister-at-law for a fee of Rs. 10,000/-. 
out of which, Rs. 5,000/- was paid by the 
Court of Wards itself and priority was 
claimed regarding the remaining Rupees 
5,000/-. It would appear from the facts 
that none of the oer who were grant- 
ed rateable distribution had actually got 
their decrees transferred to the High 
Court, but they had taken proceedings to 
attach the same amount (sent by the Court 
of Wards) in their own cases. The princi- 
pal question before the Full Bench was 
the claim of the Advocate, but as there 
were other decrees in which the attach- 
ment of the amount in question had taken 
place, the Full Bench made the observa- 
tions which have been set out earlier. The 
judgment does not refer to S. 63 expressly, 

ut it appears that the said section would 
< apply with full force to the facts. The 
same funds with the Court of Wards had 
been attached by many  decree-holders, 
but could only be sent to one of those 
Courts. The High Court was the superior 
Court, so should the other decree-holders 
fail? Obviously, this is against justice and 
fair-play, so rateable distribution had to 
follow. The facts also show that some of 
the rival decree-holders were retused 
rateable distribution on various considera- 
tions and this included the Advocate men- 
tioned above. This case is, therefore, de- 
cided on the same lines as the Bombay 
case. 


21. The cases cited before us show 
r that there are three classes of cases,— (a) 
there are cases where the assets have 
been realised by execution in one Court 
although the same assets had also been 
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attached in another Court. Here, there is 2 
conformity of decisions. It has been ‘held 
that notwithstanding the fact that other: 
decree-holders had not got their execu- 
tions transferred to the Court where the 
assets were received before they were 
realised, still rateable distribution was jus- 
tified, (b) there are cases where the ex- 
ecutions were pending in different Courts 
and had not been transferred for execu- 
tion before the assets were received nor 
had any attachment of the received assets 
taken place. In such cases it has been held 
that an order for rateable distribution 
cannot be passed. So much so, that in at 
least two cases referred to, even when an 
execution was transferred from the Small 
Cause Court to the Original Side, another 
person holding a Small Cause Court de- 
cree has not been allowed rateable dis- 
tribution although the Presiding Judicial 
Officer was the same. Thus, the second 
classes would show that rateable distribu- 
tion is to be ordered when the execution 
applications have been transferred to the 
Court where the assets are received be- 
fore they are received. 


22, The third class of cases are those 
in which it has been held that rateable 
distribution is to be allowed even though 
the assets are in different Courts and the 
person claiming rateable distribution has 
applied for execution in another Court be- 
fore receipt of assets but has not got his 
execution transferred to the Court where 
the assets were received before the assets 
were received. This last view was taken 
by Mahajan, J. and is partly supported by 
the Hyderabad Full Bench judgment. But 
as pointed out, actually the Hyderabad 
case is distinguishable. Now we have to 
see whether Gurdial Kaur’s case (AIR 1965 
Punj 412) is distinguishable. 

23. The facts of Gurdial Kaur’s case 
show that she had a money decree against 
her husband in May, 1925. She wanted to 
attach a sum of Rs. 35,000/- lying with 
the District pge as compensation for ac- 
quisition of land. This money was actually 
received on 24th Aug. 1963, in the Execut- 
ing Court. In the meantime, Satinder 
Singh son of Shrimati Gurdial Kaur and 
Umrao Si had also a decree against 
his father for a sum of Rs. 46,000/-. He 
applied for rateable distribution on 27th 
Aug. 1968. His execution had not been 
transferred to the Executing Court before 
the assets were received, but he had ap- 
plied for execution in the Court of the 
Sub-Judge Ist Class, Ambala, whereas the 
money was received by the Senior Sub- 
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Judge, Ambala. Thus, the facts are not 
distinguishable. The Senior Sub-Judge al- 
lowed rateable distribution. Mahajan J.. 
held that no revision lay because a 
separate suit could be filed under S. 78 (2) 
of the Code of Civil Procedure. He also 
held that it was not necessary that the ex- 
ecution should be in the same Court at 
the time the assets were received. 


24. From the judgments set out above, 
it would seem that there is practically 
unanimity among the various Courts that 
the only exception to the strict application 
of S. 73 is a case which falls under S. 68. 
In such a case, notwithstanding the fact 
that the execution applications are not in 
the same Court when the assets are re- 
ceived, the judgments have held that rate- 
able distribution is to be ordered. These 
judgments would not be meaningful or 
at least necessary if rateable distribution 
was to be allowed in all cases where ex- 
ecutions were pending in different Courts. 
These judgments have been given because 
S. 68 postulates the fact thatif there are 
more than one attachment, the funds have 
either to go to the superior Court after 
realisation or to the Court which first 
made the attachment. As the judgments 
have said, the section precludes the at- 
taching creditor in the inferior Court or 
in the Court which makes the later attach- 
ment from realising the assets in that 
Court. The section requires that all fur- 
ther steps in the execution should be 
taken in the superior Court (or the Court 
making the first attachment}. Naturally, 
rateable distribution has to be ordered as 
a consequence implicit in the very nature 
of the section. If there is no prior attach- 
ment, then rateable distribution has not 
been allowed in most of the cases referred 
to above, when execution applications 
have been in different Courts. As it ap- 
pears that the generally accepted inter- 
pretation of the law in various Courts is 
practical unanimous, it appears that this 

ourt should also approve of the said 
view. 

25. The law can now be stated as 
follows. If there are more than one execu- 
tion directed against the same judgment- 
debtor and attachment has been effected 
ge the same assets in question by more 

an one Court, and the funds are receiv- 
ed by one of those Courts, in accordance 
with S. 63 of the Code the decree-holders 
can only get realisation from that Court 
and are entitled to get rateable distribu- 
tion, notwithstanding the fact that the 
execution applications are not in the same 
Court at the time when the assets ars 
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received by the Court in which they are 
actually received. In all other cases, i 
executions are pending in different Courts; 
other decree-holders are not entitled to 
et rateable distribution unless they get 
eir execution applications transferred to 
the Court which physically receives the 
assets, before the same are received. 


26. As it happens, in the three execu- 
tion applications which are under con- 
sideration in this case, Shiv Nath did get 
the house which was sold in execution 
attached in his execution, but that attach- 
ment was discharged, so he cannot avail 
of the advantage that S. 63 might have 

iven him. The other execution by Ram 

arain did not result in any attachment. 
It would thus appear that neither Shiv 
Nath nor Ram Narain are entitled to 
rateable distribution in the light of the 
law just stated. 


27. Corey: the order regardin 
rateable distribution is not correct. One o 

the points discussed in Sardarni Gurdial 
Kaur's case (AIR 1965 Punj 412) is that a 
revision does not lie. All the other 
judgments referred to have been deliver- 
ed in revision and the Hyderabad Tigh 
Court has gone to the extent of saying in 
its Full Bench decision that even a revi- 
sion lay against a decision of the Judge 
sitting on the Original Side of the High 
Court. In view of this state of the law, it 
would appear that a revision would be 
competent notwithstanding the fact, that 
S. 78 a of the Code gives a right to file 
a suit. Even otherwise, this type of case 
seems to be suited to the exercise of revi- 
sional jurisdiction. 


28. In consequence of these conclu- 
sions, this revision has to succeed and it 
has to be held that the petitioner is en- 
titled to get his decree satisfied first from 
the funds received and only the balance 
(if any) that might remain is to be made 
available to the other decree-holders. We 
leave the parties to bear their own costs. 


Revision allowed. 
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AVADH BEHARI ROHATGI, J. 


Hari Mohan Nehru, Appellant v. 
Rameshwar Dayal, Respondent. 

S. A. O. No, 162 of 1978, D/- 4-2-1980* 

(A) Delhi Rent Control Act (59 of 
1958), Sec, 14 (1) Proviso sub-cl, (a) — 
Notice of demand for arrears of rent — 
Requirements of, 

A demand must come from the proper 
quarter; that means that it must come 
from the landlord or his counsel. The 
second requirement, is that a demand 
must be a demand for a definite sum al- 
leged to be due on account of arrears of 
rent from the tenant to the landlord. 
The period for which the rent has fallen 
due must be stated. It is true that no 
particular form of demand is prescribed. 
But it is obvious that if, an omnibus de- 
mand is made for a lump sum without 
particularising the amount due to the 
landlord and the amount received from 
the tenant, it cannot be said to be a pro- 
per demand, There can be no eject- 
ment unless there is a legal liability to 
pay and a legal liability to pay is to 
start with demand. A demand which 
fails in either of these two matters is 
not a demand which creates a legal labi- 
lity to pay. The landlord must serve a 
proper notice of demand, C. A. No, 387 
of 1964, D/- 5-4-1966 (SC), Rel. on. 

(Para 13) 

(B) Delhi Rent Control Act (59 of 
1958), Section 15 (1) — Order under — 
Open to question in appeal against final 
order of eviction. AIR 1978 Delhi 236, 
Rel. on, (Para 17) 


(C) Delhi Rent Control Act (59 of 
1958), Sections 14 (1) (c) and 14-A — 
Two grounds of ejectment under — 


-They are distinct and mutually exclusive, 


(Para 30) 
(D) Delhi Rent Control Act (59 of 
1958), Section 14 (1) (e) — Ejectment 


proceedings on ground of personal bona 
fide requirement — Necessary pleadings, 
(Civil P. C. (1908), O. 6, Rr. 2, 4). 

It is true that the pleadings are not 
elaborate and there is an air of “com- 
parative informality” in these proceed- 
ings because of the use of the ~prescrib-~ 
ed statutory forms. But it does not 
mean that all rules of the game have 
been thrown to the winds. Rules of plead- 


*Against order of P. K. Bhari, Rent Col- 
trol Tribunal, Delhi, D/- 25-4-1978. 
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ings have not been relaxed, if not tigh- 
tened. That the landlord has no other 
reasonably suitable residential accom- 
modation has to be part of the pleaded 
ease, AIR 1976 Delhi 328, (1977) 2 Rent 
LR 253 (Delhi), AIR 1956 SC 1144, Rel. 


on. (Para 31) 
Cases Referred : Chronological Paras 
AIR 1978 Delhi 236: (1978) 1 Ren CJ 

530 17 
(1977) 2 Rent LR 253 (Delhi) 32 
AIR 1976 SC 588 31, 32 


AIR 1976 Delhi 328: 1976 Ren CJ 738 


31, 32 
AIR 1972 Delhi 271: 1972 Delhi LT 217 
2] 


AIR 1967 SC 799: (1967) 3 Delhi LT 1 
2] 
(1966) C. A. No. 387 of 1964, D/- 5-4-1966 : 
1966 SC (Notes) 241 13 
AIR 1965 SC 1144 
“ATR 1918 PC 102: 16 All LJ 969 
J. L. Kalra, for Appellant; O. P. Tyagi, 
for Respondent. 
JUDGMENT :— This is an appeal 
from the order of the Rent Control Tri- 
bunal dated April 25, 1978. 


2. The appellant is a tenant of the 
ground floor of house No, E-130, Greater 
Kailash No, I, New Delhi on a monthly 
rent of Rs. 650/-. He took the premises 
on July 1, 1971. The respondent is the 
landlord. On January 3, 1976, the land- 
lord brought an application for ejectment 
of the tenant on three grounds, One was 
bona fide requirement. The second was 
non-payment of rent, The third wags 
non-residence of the tenant in the pre- 
mises for more than one year. The Ad- 
ditional Controller, Smt. Manju Goel dis- 
missed the application. On appeal the 
tribunal ordered ejectment of the ten- 
ant on all the three grounds. 


3. I shall first take up the ground of 
non-payment of rent. On October 22, 
1975, the landlord’s counsel served a 
notice of demand on the tenant, In the 
notice the landlord said: “You are very 
irregular in payment of rent and a sum 
of Rs, 12,350/- is due from you on 
account of arrears of rent calculated 
up to October 31, 1975, after deducting 
the total amount paid by you up-till now 
since occupation of the tenancy premises 
by you.” In the end he called upon the 
tenant to pay the aforesaid errears of 
rent within two months of the receipt of 
the notice and to vacate the premises. 

4. In the application the ground of 
non-payment of rent was set out in these 
words: 
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“The respondent is a regular defaul- 
ter in the payment of rent and a sum of 
Rs. 13,650.00 is due from him towards 
arrears of rent which he has not paid 
in spite of repeated demands, oral as 
well as written”. 


5. The tenant in his written statement 
denied that he was in arrears, He al- 
leged that he had paid rent up to Octo- 
ber, 1975. The rent of November, 1975, 
he sent by cheque which was returned 
to him. The tenant said that he was 
prepared to pay the rent due from him 
from November 1975 onwards. He also 
took an objection that the landlord “has 
not stated from what date to what date 
the amount on account of rent is due 
from the respondent to the petitioner”, 


On November 11, 1976, the tenant made 
an application to the Additional Control- 
ler under Order 6 Rule 17, Code of 
Civil Procedure. In the application he 
stated that on June 1, 1976, he had been 
deprived by the landlord of lawn and 
verandah which were in his tenancy 
and occupation. On this ground he 
claimed that he was entitled to suspend 
the rent. The tenant submitted that he 
may be allowed to incorporate in the 
written statement the plea of depriva- 
tion of lawn and verandah and suspen- 
sion of rent. The landlord opposed this 
application. The Additional Controller 
on January 24, 1977, dismissed the ap- 
plication on the ground that the precise 
words sought to be added had not been 
specified and no site plan of the portion 
which has been ‘snatched’ from the ten- 
ant had been filed. : 


6. After dismissing the application the 
Additional Controller proceeded to make 
an order under Section 15 (1) of the 
Delhi Rent Control Act, 1958 (the Act). 
As the tenant’s counsel admitted before 
the Additional Controller that no rent 
was paid after October, 1975, she order- 
ed the tenant to deposit all arrears of 
rent at the rate of Rs. 650/- per month 
from November 1, 1975, to December, 
31, 1976, within one month of the date 
of the passing of the order and sub- 
sequently rent month by month by the 
15th of each succeeding month. 


7. The tenant appealed to the tribunal. 
The tribunal. dismissed the appeal on 
February 16, 1977. But it observed that 
the site plan had been filed by the ten- 
ant indicating the portion of which he 
had : been deprived. As the tribunal 
thought that it was open to a party to 


- make a fresh application in- proper form. 
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it held that the appeal was not main- 
tainable as the order did not affect any - 
rights. In the result it confirmed the 
order of the controller directing the 
tenant to deposit rent from November 1, 
1975. 


8. The tenant did not deposit the rent. ` 
On September 27, 1977, his defence was 
struck out under Section 15 (7) of the 
Act, After this the evidence of the land- 
lord was recorded. The landlord ex- 
amined himself, He examined no 
other witness. On this evidence 
the Additional Controller owas not 
satisfied. She dismissed the application 
for eviction, On appeal the tribunal 
found that the landlord was entitled to 
ejectment on all the three grounds 
pleaded by him. It, therefore, ordered: 
his (tenant’s) eviction, Now the tenant 
appeals to this court. 


9. The central question is about the 
validity of the order under Section 15 (1) 
of the Act dated January 24, 1977. This 
order was assailed before me by counsel 
for the tenant. I have to see whether 
the tenant’s defence was rightly struck 
out and he was justly precluded from 
defending the case. Under clause (a) of 
the proviso to Section 14 (1) the Con- 
troller has the power to pass an order 
for recovery of possession of the premis- 
es on the ground, namely, 


“That the tenant has neither paid nor 
tendered the whole of the arrears of 
rent legally recoverable from him with- 
in two months of the date on which a 
notice of demand for arrears of rent 
has been served on him by the landlord 
in the manner provided in Section 106, 
of the Transfer of Property Act, 1882”. 


10. Clause (a) requires “a notice of 
demand for arrears of rent” to be serv- 
ed by the landlord on the tenant. The 
landlord is not entitled to seek eviction 
of the tenant on the ground of non-pay- 
ment of rent unless he serves a notice 
of demand for the arrears of rent and 
until there is a failure to pay. Now in 
the notice all that was said was that Ru- 
pees 12,350/- are due on account of ar- 
rears of rent calculated up to Oct. 31, 
1975 after deducting the total amount 
paid. No details of the amount were 
given. How much the tenant had paid 
since occupation of the premises was not 
stated. 

“IL. In the ejectment application even 
this much was not alleged. There he 


.made the barest allegation, namely, that 


“A sum of Rs. 13,650/- is due from him 


1980 


- towards arrears of rent which he has not 
paid in spite of repeated demand.” There 
is no indicafion of the period for which 
rent is claimed. It is true that later on 

, a statement of account was submitted by 

the landlord wherein he showed the 

various cheques which he had received 
from the tenant from March 7, 1972, till 

October 17, 1975. But this statement was 

filed on September 13, 1976, after the 

tenant had filed his written statement. 

It is also true that the controller made 

an order under Section 15 (1) on the ad- 

mitted footing that the tenant had not 

paid the rent after October, 1975. 

12. The real question is: Did the 
landlord make a valid demand of rent as 
required by sub-clause (a) of the proviso 
to Section 14 (1)? In my opinion, the 
notice of demand was invalid, The notice 
~ had merely stated that Rs. 12,350/- were 

due on account of arrears of rent calcu- 

lated up to October, 1975. No particulars 
were given, Under clause (a) the liability 
to ejectment is created after a demand 
for rent is made and the rent is not paid 
for two months. Now logically, I think, 
it must follow that if liability under the 
statute is created by demand, the 
demand must be a proper demand. It is 
not easy to determine what are the es- 
sential requirements of a demand. But 
I have no doubt, at any rate, as te two 
of them. Firstly, that a demand must 
come from the proper quarter; that 
means that it must come from the land- 
lerd or his counsel. The second require- 
ment, as to which I have no doubi, is 

that a demand must be a demand for a 

definite sum alleged to be due on ac- 

_count of arrears of rent from the tenant 
to the landlord, The period for which 
the rent has fallen due must be stated. 
In this case the Additional Controller 
rightly held that “the petitioner has not 
pleaded in specific terms the period from 
which date the rent is due.” The copy 
book containing the account of rent pro- 
duced by the landlord in evidence was 
discredited by the Additional Controller 
because it was not regularly kept. She 
disbelieved the account as it was written 
in 1977 though the tenancy commenced 
in July, 1971. She held that on evidence 
it was not proved to her satisfaction that 
Rs. 13,650/- were due from the tenant on 
account of arrears of rent. 

z. 18. The demand at any rate ought to 
tell the tenant on whom the demand is 
made in some detail the amount that is 
claimed from him and the period for 

hich it is claimed. It is true that no 
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particular form of demand is prescribed. 
But it is obvious that if an omnibvs 
demand is made for a lump sum without 
particularising the amount due to the 
jJandlord and the amount received from 
the tenant, as was the case here, it can- 
not be said to be a proper demand. 
There can be no ejectment unless there 
is a legal liability to pay and a legal 
liability to pay is to start with demand. 
In my opinion, a demand which Zails in 
either of these two matters is not 
a demand which creates a legal liability 
to pay. The landlord must serve a pro- 
per notice of demand. So it must be held 
that there is no enforceable claim unt) 
a demand is made in accordance with 
clause (a). Of course nothing I have said 
means that if a wrong sum is in the 
demand, because too much is demanded, 
that that takes the demand outside the 
Act. (See Raghunath v, Anant Narayan, 
C. A. No, 387 of 1964 decided on April 5, 
1966 (SC)). In this case Rs, 7,000/- were 
demanded in the notice while actually 
Rs, 6,900/- were due according to the 
courts below. The Supreme Court heid 
that the notice was not bad because more 
was demanded than due), So long as it 
is a demand of rent indicating how the 
amount demanded is arrived at, it is a 
demand which complies with the statute, 
and is one which is good on the face of 
it. The actual amount due will kave to 
be ascertained by the Controller. 


14. The liability to ejectment is 
founded on non-payment of rent in two 
months after the service of netice of 
demand. The Controller is then em- 
powered to make an order under Sec- 
tion 15 (1). He can give relief to the ten- 
ant once, But having obtained the bene- 
fit once the tenant is not entitled to the 
benefit again if he makes a default a 
second time in the payment of rent for 
three consecutive months, Therefore, it 
is a matter of great consequence to the 
tenant. The authorities under the Act 
have to see whether a proper demand 
was made on the tenant and whether in 
spite of it he has failed to pay the rent. 
The word “demand” used in the Act 
suggests something more than mere ask- 
ing. The “demand” of rent holds out a 
threat to enforce it by eviction proceed- 
ings, if not paid within two months of 
service of notice, 


15. See what has happened in this 
case. The notice made an omnibus 
demand. A lump sum was stated due up 
te. October, 1975. No details were given, 
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Nor were any particulars given in the 
ejectment application. Later on they 
were supplied, But at that stage it was 
too late. The tenant had already incurr- 
ed the liability of non-payment after 
service of the notice of demand and the 
expiry of two months therefrom. He had 
become liable to be sued in ejectment on 
the ground of non-payment of rent. The 
Controller made an order under Sec. 15 
(1). The tenant did not pay. His defence 
was struck out, Ali this happened be- 
cause of an improper notice of demand 
and its non-compliance, 

16. I am conscious of the rule that 
the Privy Council laid down as long ago 
as 1918 that a liberal construction should 
be put upon a notice to quit in order 
that it is not defeated by inaccuracies 
either in the description of the premises 
er the name of the tenant or the date of 
expiry of the notice, and that the test of 
its sufficiency was not what its contents 
would mean to a stranger ignorant of all 
the facts and circumstances but what 
they would mean to the tenant conver- 
sant with all those facts and circum- 
stances and the mistakes should not be 
construed with a desire to find faults. 
(See Harihar Banerji v. Ramshashi, AIR 
1918 PC 102). But with demand it is dif- 
ferent. A demand unsettles the mind. It 
takes away the free will of the demand- 
ee, It has therefore to be specific. I can- 
not see how the section can apply at all 
unless the tenant knows exactly how the 
amount demanded is arrived at. There 
has to be a good demand to create a 
legal liability. The notice is quite suffi- 
cient if the tenant understands what is 
meant, (Harihar Banerji p. 107). I do not 
think that the tenant here can under- 
stand how the amount demanded has be- 
come due from him. More so when the 
landlord did not issue receipts and the 
tenant contended that he was paying 
rent in cash also, 

17. It was then said that the order 
under Section 15 (1) has become final. I 
do not agree, The order can be question- 
ed in appeal against the final order of 
eviction made by the Controller. (See 
Kehar Singh v. Raghunandan Saran, 
(1978) 1 Ren CJ 530: (AIR 1978 Delhi 
236)). If the document called the demand 
ig one which does not create a legal 
liability to pay, it cannot subsequently 
create a legal liability because of a 
failure to appeal to this court. If the 
demand is not a good demand I cannot 
for my part see how a neglect to appeal 
can turn it into a good demand. 
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18. The second point to consider in 
this case is the application for amend- 
ment which the tenant made before the 
order under Section 15 (1) was passed. 
The tenant pleaded that on June 1, 1976, 
he had been deprived of lawn and veran- 
dah and, therefore, he was entitled to 
suspend rent, The Additional Controller 
dismissed the application on two grounds, 
Firstly, that it was vague and secondly, 
no plan of the portion deprived was filed. 
Consequently, the Additional Controller 
made an order under Section 15 (1) 
against the tenant directing him to de- 
posit rent from November, 1975, at the 
agreed rate of Rs. 650/- per month, It is 
true that after October, 1975 the tenant 
had admittedly not paid rent, But his 
plea of suspension of rent was a defence 
and this was turned down, He was not 
allowed to plead this subsequent event. 
His application was rejected by the Ad- 
ditional Rent Controller. On appeal the 
tribunal affirmed the order. 

19, In my opinion, both the Addi- 
tional Controller and the tribunal were 
in error, The application for amendment 
cught to have been allowed. A plan was 
filed showing the portion of lawn and 
verandah ‘snatched’ from the tenant. In 
the application it was clearly mentioned 
that on June 1, 1976, the landlord had 
Geprived the tenant of the lawn and the 
verandah which were included in his 
tenancy. This plea in justice should have 
been allowed to be raised, It was unjust 
to require the tenant to deposit rent at 
the agreed rate of Rs. 650/- even when 
the landlord had deprived the tenant of 
a part of the tenanted premises. 

20, The tenant had a prima facie case 
of suspension of rent. In the notice dated 
October 22, 1975, he was described as a 
tenant of the ground floor. In the eject- 
ment application there is not a word 
that the lawn is excluded from the ten- 
ancy of the tenant. In his evidence the 
landlord for the first time affirmed that 
the lawn was in his possession. This 
shows that the landlord has no regard 
for the rules of the game. Pleadings are, 
after all, rules of the game which we 
must observe if there has to be a fair 
trial. 

21. The application for amendment 
ought to have been allowed by the Ad- 
ditional Controller and if she did not do 
it, it was open to the Tribunal to correct 
the error. The amendment sought affect- 
ed the rights and liabilities of the ten- 
ant. If he had been deprived of a part 
of the premises he had a right to abate- 
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ment of rent. Appeal to the Tribunal 
was competent because on the rule laid 
down by the Supreme Court in Central 
Bank of India v. Gokal Chand, (1967) 3 
Delhi LT 1: (AIR 1967 SC 799) the order 
refusing amendment seriously affected 
the rights of the tenant. (See also Bhag- 
wanti v. Haveli Ram, 1972 Delhi LT 217: 
(AIR 1972 Delhi 271)). I have, therefore, 
come to the conclusion that the amend- 
ment was improperly declined. 


22. The upshot of the discussion is 
that the defence of the tenant had 
wrongly been struck out. There are two 
reasons. Firstly, there was no proper 
demand of rent in the notice served by 
the landlord on the tenant. Secondly, 
the order under Section 15 (1) of the Act 
directing the tenant to deposit rent from 
October 1975 was wrong because the 
tenant was not allowed to plead suspen- 
sion of rent. The result of the striking 
out of the defence is that there was’ no 
proper trial, The tenant was not heard. 
There was denial of justice. The tenant 
was ordered to vacate. 

23. It is necessary to mention here 
that the ground of non-payment of rent 
no.longer survives, On March 31, 1977, 
the landlord instituted a suit against the 
tenant for the recovery of Rs. 23,400/~ 
on account of arrears of rent, In para- 
graph 2 of the plaint he stated that a 
total amount of Rs, 20,270/- had been 
received from the tenant and this 
amount he had appropriated towards 
rent due to him for the period from 
July 1, 1971 to March 31, 1974. He 
claimed that Rs. 23,400/- were due to 
him from April 1, 1974, up to March 31, 
1977 after giving credit to the tenant 
for Rs. 180/- which, it was said, the 
tenant had spent on account of the cost 
of the slab replaced by him in the 
kitchen. 


24, I revert to the question of vali- 
dity of notice of demand. The landlord’s 
pleadings in the suit disclosed the appro- 
priation of the rent paid, the period for 
which the claim was made and the ad- 
justment of Rs, 180/- for replacement of 
a slab, In the notice nothing of the kind 
was said. The tenant could not divine 
appropriation or adjustment. He was left 
guessing, It was a case of its own kind, 


25. It was said that it is the tenant’s 
obligation to pay rent and he ought to 
know better. This is true, But there is 
equally a corresponding obligation of the’ 
landlord to issue receipt of rent, ` (See 
Sec, 26 (2) of the Act). If he does not, 
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he must give details in the notice of the 
amounts received, how and when, When 
a notice of demand is required by lew 
the demandee is entitled to know how 
the amount demanded from him is 
claimed. More so when the account runs 
from the inception of tenancy over a 
period of five years or more and no 
receipt is issued, A notice, it is true, has 
not to be worded with the accuracy of a 
plea. But the tenant must know how the 
amount demanded is arrived at so that 
he can pay. The landlord’s civil suit 
demonstrates how insufficient the notice 
of demand was, 


26. It is not disputed before me that 
in the suit for the recovery of rent the 
entire decretal amount of Rs. 23,409/- 
and costs have been paid and that an 
excess sum of Rs. 589.20 has been paid 
which the tenant is entitled to adjust. It 
is also admitted that the tenant has paid 
rent up to March 31, 1977. Rent is due. 
from April 1, 1977 at the rate of 
Rs, 650/~ per month. The plea about de- 
privation of a part of the tenanied pre- 
mises was raised in the civil suit. It was 
negatived, The tenant did not appear on 
one of the hearings. The court therefore 
proceeded under Order 17, Rule 2, Code 
of Civil Procedure and decreed the suit 
for Rs. 23,400/- with costs. The tenant 
is therefore not entifled to raise the plea 
of suspension of rent in the present pro- 
ceedings in view of the decision of the 
civil Court, 

27. On the question of arrears of rent 
it is agreed between the parties that rent 
up to March 31, 1977 at the rate of 
Rs, 650/~ per month has been paid by 
the tenant to the landlord. This was paid 
in execution of the decree obtained by 
the landlord against the tenant in Suit 
No. 95 of 1977 decided on January 31, 
1979, Arrears of rent from April 1, 1977 
to December 31, 1979, i.e. for the period 
of 33 months have also been paid to the 
landlord @ Rs, 500/- per month under 
the order of this court dated July 12, 
1978 made without prejudice to the 
Tights of the parties, Now the difference 
between Rs, 650/- and Rs. 500/- has to 
be paid by the tenant since the decision 
in the civil suit has gone against him. 
This difference comes to Rs. 150/- per 
month. The total amount for 3% morths 
@ Rs. 150/- comes to Rs, 4,950/- 

28. The tenant is entitled toe recover 
the following two sums :— 


1, Rs, 589.20 on account of rourt-fee 
on Rs. 4,550/- which he was made to pay 
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twice over to the landlord in execution 
of the decree. 


2. Rs, 341.25 which the tenant paid on 
account of counsel’s fee on Rs. 4,550/- 
for which he confessed judgment. A 
certificate of fee was filed on 7-7-1977 
but after the order had been pronounc- 
ed as is shown by the endorsement of 
the learned judge on the certificate, The 
tenant is therefore entitled to refund. 
(Total — Rs, 930.45). 


29, After deducting Rs. 930.45 from 
the sum of Rs, 4,950/- due to the land- 
lord an amount of Rs, 4,019.55 remains 
payable by the tenant to the landlord. 
Mr, Kalra on behalf of the tenant agrees 
to pay this amount to the landlord with- 
in one month from today. This means 
that after payment of Rs. 4,019.55 the 
rent will have been paid to the landlord 
up to December 31, 1979. This also 
means that the amount of decree in Suit 
No. 95 of 1977 is fully paid up. Similar- 
ly, the amount claimed by the landlord 
in another suit pending between the par- 
ties in the court of Shri Jaswant Singh, 
Subordinate Judge, (Suit No. 5 of 1978) 
has also been paid because in that suit 
the landlord has claimed rent at the rate 
of Rs. 650/- from April 1, 1977 to Dec- 
ember 31, 1977. The claim in that suit 
Stands adjusted. The only question that 
remains for decision by the learned Sub- 
ordinate Judge, Mr. Jaswant Singh, will 
be about costs, That question I leave to 
him to decide. 


30. Now I turn to the two other 
grounds of ejectment. The landlord 
pleaded three grounds of ejectment, as I 
have said. One of them was bona fide 
requirement. It was pleaded in these 
words: 

“The petitioner is the owner of the 
premises in occupation of the respondent 
which have been let out to him for resi- 
dence. The premises are required bona 


fide by the petitioner for his residence . 


as well as for members of his family. In 
view of the Government policy the peti- 
tioner had to vacate Government allotted 
accommodation being No. 996, Sector 5, 
R. K. Puram.” 


In the heading of the application it was 
said that the petition is “under Sec. 14 
(1) (a), and (c) and Section 14-A of the 
Delhi Rent Control Act 1958.” From this 
it would appear that the landlord based 
his claim of bona fide requirement under 
Section 14A and not Section 14 (1) (e). 
The landlord did not plead that he “has 
' ‘no’ other reasonably suitable residential 
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- accommodation:” It is one of the essen- 


tial ingredients of a claim under Sec. 14 
(1) (e). In the absence of this averment 
there is no proper pleading. On the 
other hand, the landlord referred to the 
“Government Policy” and to the vaca- 
tion of a “Government allotted accom- 
modation” which clearly suggests that 
he had in mind the newly introduced 
Section 14-A. The heading of the appli- 
cation shows that he brought the case 
under Section 14A., He said so expressly, 
But the Tribunal paid no attention to 
this aspect. The averment made was not 
an averment as required by Section 14 
(1) (e). The landlord had one foot in 
Section 14 (1) (e) and another in Sec- 
tion 14A, Was his case of a needy pri- 
vate owner or of an evicted Government 
The case pleaded was neither 
the one nor the other. The two grounds 
of ejectment, namely, under Sections 14 
(1) (e) and 14A are distinct. They are 
mutually exclusive, though the averment 
of need is common to them. This shows 
that there is a very good reason why the 
express statutory provision should be 
adhered to. The Additional Controller 
held that the landlord had not pleaded 
that he had no other reasonable suitable 
accommodation, She said: “In the ab- 
sence of any specific pleading in this re- 
spect, the petitioner is not entitled to an 
order of eviction on the ground of his 
personal bona fide requirement.” I think 
she was right, 

31, I was referred to Ratan Lal v, 
Vardesh Chander, AIR 1976 SC 588 in 
support of the submission that the rules 
of pleadings have no application to eject- 
ment cases. I do not agree. It is true 
that the pleadings are not elaborate and 
there is an air of “comparative infor- 
mality” in these proceedings because of 
the use of the prescribed statutory 
forms, as the Supreme Court has said. 
But it does not mean that all rules of 
the game have been thrown to the 
winds. Rules of pleadings have not been 
relaxed, if not tightened. That the land- 
lord has no other reasonably suitable 
residential accommodation has to be a 
part of the pleaded case. This was so 
held in Abdul Hamid v. Nur Mohammad, 
1976 Ren CJ 738 (742): (AIR 1976 Delhi 
328). - 

32. I was referred to Dr, Hans Raj v. 
Shyam Kishore, (1977) 2 Rent LR 253 
(260) (Delhi) where B. C. Misra, J. took 
the view that the weight of the auth- 
ority of Abdul Hamid v. Nur Moham- 
mad, (supra) has been shaken in view of 
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the decision of the Supreme Court in 
Ratan Lal v. Vardesh Chander. I do not 
think so. The landlord has to plead the 
cause of action. And in a case of bona 
fide requirement cause of action is not 
only the ownership and letting of a resi- 
dential house but also the averment that 
the landlord has no other suitable resi- 
dential accommodation. Without his 
averment the application for ejectment 
will not disclose a cause of action. If the 
plaint discloses no cause of action, the 
court cannot pass a decree in favour of 
the plaintiff. This is no less true of eject- 
ment suit. (See Ram Karan Das v. Bhag- 
wan Das, AIR 1965 SC 1144 (1146)), 

33. Now what happened in this case 
is that the application was tried under 
Section 14 (1) (e). The tribunal thought 
that it was a claim under Section 14 (1) 
(e). The landlord gave evidence that he 
was in occupation of first floor and bar- 
sati floor of the house and that that rc- 
commodation was insufficient for him 
and the members of the family depend- 
ant on him. His evidence was accepted 
by the tribunal. The tenant was ordered 
to vacate Not only on the ground of non- 
payment of rent but also on the ground 
of ‘bona fide requirement under Sec, 14 
(1) (e). This is another instance of mnis- 
carriage of justice, A claim expressly 
made under Section 14A was tried under 
Section 14 (1) (e) of the Act. This was 
a case of variance between pleadings and 
proof. The tenant’s defence had been 
struck out, He-was not allowed to con- 
test or to give evidence. He was simply 
asked to vacate by the tribunal. 

34. The same is the case with the 
third ground, There the landlord plead- 
ed that: “The respondent is living and 
posted at Lucknow, as such neither he 
nor any member of his family is resid- 
ing therein since more than one year.” 
Was it the period preceding the institu- 
tion of the petition? Nothing is said in 
the pleadings, though in his statement 
the landlord added these words. This 
ground is covered by clause 14 (1) (d). 
It was wrongly described as clause (c) in 
the heading, As the tenant’s defence had 
been struck out he was not allowed to 
lead evidence on the point, The tenant's 
case was that though he himself was 
posted at Lucknow the members of -his 
family -were residing in the premises, 
The landlord in -his cross-examination 
stated that he had recently prepared the 
plan of the premises filed in the case 
after taking. full measurements. He was 
asked who was present at that time if 
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the premises were ‘not locked. He said 
that he did not remember, The Addi- 
tional Controller was not satisfied with 
the answer. She found it evasive, She 
refused to order ejectment. The tribunal 
did not agree. It ordered ejectment hold- 
ing that non-residence was proved, In 
my opinion the conclusion of the Addi- 
tional Controller was sound. There was 
no cogent proof that the members of the 
tenant’s family were not residing. 


35. I am satisfied that the appellate 
tribunal having none of the advantages 
which the Additional Controller enjoyed 
of hearing and observing the landlord in 
the witness box was not justified in con- 
cluding that she was clearly wrong and 
in substituting its judgment of fact for 
hers, 


36. When asked the landlord did not 
deny that the tenant had paid electricity 
and water charges up to December 1975. 
The petition was brought on January 3, 
1976. This showed that the tenant's 
family was in occupation. The Additional 
Controller saw the landlord and heard 
his evidence, She formed her estimate of 
him. His evidence did not inspire confi- 
dence in her. Her opinion is envitled to 
great weight. In my opinion the tribunal 
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had no good reason to take a different 
view, . i 
37. What is the impression made on 


the mind of the trial. The landlord’s case 
was slipshod, his pleadings slovenly. At 
the outset the tenant’s defence was 
struck out. In a trial of unequal strength 
and surprises the tenant was badly 
mauled, The trial ended leaving scars of 
injustice all over, On the first ground of 
non-payment the tenant pleaded pay- 
ment in cash. The landlord admittedly 
did not issue rent receipts, He maintain- 
ed an account which was roundly con- 
demned by the Additional Controller as 
unbelievable. On the second ground of 
bona fide need the application did not 
disclose a cause of action. On the third 
ground of non-residence there was no 
worthwhile evidence. The Additional 
Controller took a view favourable to she 
fenant, even though she ordered him to 
remain mute after the defence was 
struck out. The tribunal took a diametri- 
cally opposite view. I think the order of 
the Additional Controller must be re- 
stored if justice is to be done, This is 
my conclusion. 


38. For these reasons the appeal is 


_allowed and the order of ejectment dated 
‘April 25; 1978 is set aside.’ The parties 
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are left to bear their own costs througk~ 
out, 
Appeal allowed, 
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Smt. Prakash Wati and another, Ap- 
pellants v. Amar Prakash Sharma ani 
another, Respondents, 

L. P. A, No. 39 of 1980, D/- 11-7-1980" 

Letters Patent (Punjab), Cl. X (as ar 
plicable to Delhi High Court) — ‘Judg- 
ment’ — Meaning of — Order of singl2 
Judge condoning delay in filing appeal is 
not a ‘Judgment’? — Appeal against order 
not maintainable. 


If an order neither affects the merits 
of the controversy between the parties in 
the suit itself, nor does it terminate or 
dispose of the suit on any ground, it does 
not amount to a ‘judgment’ within the 
meaning of Letters Patent. AIR 1953 SC 
198 and AIR 1969 Delhi 85 (FB), Rel. on 

l (Para 6 


The single Judge, on merits, concluded 
that the appeal before the District Judge 
was filed under a bona fide mistake of 
the counsel and condoned the delay in 
filing the appeal in the High Court, The 
controversy between the parties, A and 
B, was whether party A was entitled te 
the succession certificate granted by the 
trial Court, 


Held, that the order of condonation of 
delay did not affect the merits of the 
case and hence was not a ‘judgment’, 
Therefore, an appeal against that order 
was not maintainable. (Para 6) 
Cases Referred : Chronological Paras 
AIR 1969 Delhi 85 (FB) 6 
AIR 1953 SC 198 6 

C. R. Thanani, for Appellants; A. G 
Gambhir with Janak Raj Jai, for Re- 
spondents, 

SULTAN SINGH, J.:—- The question 
for decision iss 

“Whether an appeal lies under Cl, X 
of the Letters Patent from the judgmen? 
of a learned single Judge of this Cour? 
condoning delay in filing the first appeal 
from the order of the Subordinate Judge 


‘Against judgment of Charanjit Talwar, 
J. in C, M, No, 2514 of 1979, Dj- 11-1- 
1980. 
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with powers to grant succession certifi- 
cate.” 


2. This judgment will dispose of two 
appeals L, P. A. Nos. 39 and 40 of 1980. 

3. The relevant facts are:— 

Ram Parkash Sharma died on Janu- 
ary 9, 1976, and his widow Chanan Devi 
applied for the grant of succession certi- 
ficate. This petition was being prosecuted 
by Amar Parkash Sharma as her next 
friend because she was considered to be 
of unsound mind and a lunatic lodged in 
the mental hospital, Shahdara and Amar 
Parkash Sharma was appointed as Man- 
ager of the assets of the deceased by 
order dated October 5, 1976 of the Dist- 
rict & Sessions Judge, Delhi. In this peti- 
tion objections were filed by one Parkash 
Wati claiming herself to be the widow of 
the deceased. Parkash Wati also filed a 
separate petition under Section 372 of 
the Indian Succession Act on the ground 
that she is the second wife of the de- 
ceased. She also impleaded her minor 
daughter Kumari Seema Sharma as her 
natural guardian, Chanan Devi the first 
wife was made a respondent. Smt, Cha- 
nan Devi however, died during the trial 
of the two petitions which were consoli- 
dated, 

4, Amar Parkash Sharma thereafter 
filed a fresh petition under Section 372 
of the Indian Succession Act claiming 
succession certificate on the ground that 
he is the brother of the deceased. This 
petition was consolidated with the peti- 
tion filed by Parkash Wati and Kumar. 
Seema Sharma. The main dispute before 
the trial court was whether Parkash 
Wati is the second wife of the deceased 
and Kumari Seema Sharma is his dau- 
phter, The trial court held that Parkash 
Wati failed to prove that she is the 
legally wedded second wife of the 
deceased. The trial Court however, held 
that Kumari Seema Sharma although il- 
legitimate offspring is legally entitled 
to inherit the property of her father 
Ram Parkash Sharma, and that she 
supersedes the right of her mother and 
that of the brother and sister of the 


deceased. Succession certificate was 
therefore granted to Kumari Seema 
Sharma through her guardian Parkash 


Wati. The petition of Amar Parkash 
Sharma for the grant of succession cer- 
tificate was dismissed. 


5. Amar Parkash Sharma filed two 
appeals before the District Judge, Delhi, 
against the order dated November 21, 
1978, of the trial Court granting succes- 
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sion certificate to Kumari Seema Sharma 
and dismissing his petition for grant of 
such a certificate. Shri B. B, Gupta, 
Additional District Judge by his order 
dated November 6, 1979, held that his 
court had no jurisdiction to hear the 
appeals and the same were, therefore, 
returned for presentation to the court 
having jurisdiction. Amar Parkash 
Sharma thereafter filed the two appeals, 
in this court which were registered as 
F. A. O. Nos, 235 and 236 of 1979. He also 
filed applications under Section 5 of the 
Limitation Act for condonation of delay 
in filing the appeals on the ground that 
he originally filed the appeals before 
the District Judge under the bona fide 
advice of his counsel Shri A. C. Gambhir, 
Advocate. The learned single Judge by 
order dated January 11, 1980, held that 
the advice given by Mr. A. C, Gambhir, 
Advocate was a bona fide advice and 
condoned the delay in filing the two 
appeals in this court. 


6. Parkash Wati and Kumari Seema 
Sharma have filed these two appeals 
under clause X of the Letters Patent. It 
is contended on behalf of the respondents 
that the order of the learned single Judge 
is not a “judgment” within the meaning 
of clause X of the Letters Patent and 
therefore the appeals are not maintaina- 
ble. It is argued that the order of the 
single Judge neither affects the merits 
of the controversy between the parties 
to the litigation, nor does it terminate 
or dispose of the litigation on any ground. 
We find there is force in this argument. 
The learned single Judge on merits con- 
cluded that the appeals before the District 
Judge were filed under a bona fide mis- 
take of the counsel, He condoned the 
delay in filing the appeals in this Court. 
{it is well known that the law of the limi- 
tation does not extinguish the right of 
a party but if only bars the remedy, The 
learned single Judge has condoned the 
delay. His order does not affect the 
merits of the case. It has been held by 
the Supreme Court that if an order nei- 
ther affects the merits of the controversy 
between the parties in the suit itself, nor 
does it terminate or dispose of the suit on 
any ground. It does not amount to ‘judg- 
ment within the meaning of the Letters 
Patent. (See: Asrumati Devi v, Rupen- 
dra Deb, AIR 1953 SC 198). In Begum 
Aftab Zamani v. Lal Chand Khanna, AIR 
1969 Delhi 85 (FB)), this Court also held 
that the expression ‘judgment’ in Cl, 10 
to the Letters Patent means an order 
which effects the merits of controversy 
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between the parties by determining 
some disputed right or liability. The con- 
troversy between the parties is whe- 
ther the present appellant Kumari Seema 
Sharma was rightly held to be entitled 
to the grant of succession certificate by 
the trial court. 


7. The order of the learned single 
Judge does not affect this controversy. 
We are, therefore, of the view thaat the 
present appeals under clause X of the 
Letters Petent as applicable to this Court 
are not maintainable. 

8. Arguments on merits were also ad- 
dressed. But we do not express any view 
on merits as we are of the opinion that 
appeals are not maintainable. The ap- 
peals are therefore, dismissed with no 
order as to costs, 

Appeals dismissed, 


AIR 1980 DELHI 299 
RAJINDAR SACHAR 
AND S. N. KUMAR, JJ. 


K. R. Beri & Co., Appellants v., The 
Metal Goods Mfg. Co., Pvt. Ltd. and 
another, Respondents, 

F. A, O. (OS) No. 19 of 1972, D/- 15-5- 
1980.* 

Trade and Merchandise Marks Act (43 
of 1958), Section 48 (2) — Use of trade 
mark by unregistered user — Is of no 
avail to proprietor for purpose of Sec- 
tion 46. Order of Prakash Narain, J., 
D/- 20-12-1971, (Delhi), Reversed. 

Section 48 (2) provides an exception 
in case of permitted use of trade mark 
being deemed to be used by the proprie- 
tor and shall be deemed not to be 
used by a person other than the pro- 
prietor for the purpose of Section 46. 
The result is that if a registered user has 
used the trade mark the ground for re- 
moving the trade mark from register on 
the ground of non-use ceases to be avai- 
lable. It is an advantage given to a pro- 
prietor but only in case of permitted use 
by the registered user. This being the 
scheme of the Act it is not possible to 
accept the contention that even with-. 
out the use by a registered user of the 
trade mark, use by any person can be 
equated as a use by the proprietor, if it 
is with the latter’s consent. If this argu- 
ment was to be accepted this will make 
the provision of Section 48 (2) more or 


*From order of Prakash Narain, J,, D/- 
20-12-1971. 
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Tess otiose and superfluous, 
settled that superfluity cannot be at- 
tributed to legislature, When the legis- 
lautre is creating a fiction by means of 
Section 48 (2) to equate the use by 4 
registered user only as that of proprietor, 
the court cannot ignore this mandate of 
the legislature and hold that the use of 
trade mark by an unregistered user can 
be equated to the user by the proprietor, 
1963 RPC 183, 1968 RPC 54 and 1970 
RPC 339, Distinguished; Order of Prakash 
Narain, J. D/- 20-12-1971, (Delhi) Re- 
versed, (Para 12) 
Cases Referred : Chronological Parag 
AIR, 1980 SC 326: (1980) 1 SCC 554: 1990 

Cri LJ 98 13 
1970 RPC 339, General Electric Co, 18 
1968 RPC 54, British Petroleum Co. Ltd. 

v. European Petroleum, Distributors 

Ltd. 17 
1963 RPC 183 16 
AIR 1936 PC 253 (2):37 Cri LJ 897: 

1936 All LJ 895 14 

N. K. Anand, M/s. Amarjit Singh and 
Parveen Anand, for Appellants; Anoop 
Singh and O. P, Sharma, for Respondents, 


ORDER :— This is an appeal against 
the order of Prakash Narain, J., by 
which he dismissed the petition filed by 
the appellant, under Section 56 of the 
Trade and Merchandise Marks Act 1958, 
(hereinafter to be called the Act). 


2. The appellant filed the petition on 
the allegation that four registered trade 
marks in the name of respondent No. 1 ig 
be cancelled. The appellant’s 
that he manufactures and sells cycle 
bells for more than 15 years under its 
distinctive trade mark “five 50”. Respon- 
dent No, 1 has four registered marks 
with the trade mark of “O” and “Fifty”, 
It was alleged that in 1958 the respon» 
dent No. 1 had sought to prevent the 
appellant from using their trade mark 
as “Five 50” but that injunction was re- 
fused. It is maintained that the respon- 
dents have ceased to use the trade mark 
and have abandoned the said trade mark 
for more than 5 years preceding one 
month from the date of petition and 
therefore the same is liable to be re- 
moved from the register, 


3. What brought the appellant to court 
was a threatened action by one M/s. 
Cinni Pvt. Ltd., for allegedly using the 
trade mark “FIVE 50” alleging that they 
had a right in it. The respondent coun- 
tered the allegation and majntained that 
no ground had been madè out under 
Section 46 or 56 of the said Act. It ap- 


It is weil 
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pears that the learned Judge- examined 
Mr. Dheer, partner of the appellant firm, 
who made a statement in court which 
is as follows :— 


“About 7 or 8 months back we first 
came to know that the respondent has 
ceased to use their registered trade mark. 
We came to know about 7 or 8 months 
back that the respondent had given their 
marks for use to M/s. Cinni Pvt. Ltd. 
We came to know that the marks had 
been given for use to M/s, Cinni Pvt, 
Ltd., about a year back”, 


$. On this statement the learned Judge 
framed the following issue:— 

“Whether in view of the statement 
made on behalf of the petitioner today, 
the present petition is maintainable?” 

No evidence was taken and the learn- 
ed Judge basing himself on the statement 
of Dheer held that it was the appellant’s 
own case that the trade mark was given 
for use to M/s. Cinni Pvt. Ltd., by the 
respondent and therefore it cannot be 
said that a period of 5 years and one 
month had elapsed from the date of fil- 
ing of the petition and the trade mark 
could not be taken off the register. The 
appellant being aggrieved has come up 
in appeal. 


5. The main contention of the appel- 
lant as put by Mr. Anand, their learned 
counsel is that the learned Judge was in 
error in deciding the case merely on 
the statement of Mr. Dheer as the mat- 

‘ter was not such which could be decide 
ed without taking evidence, 


6. Section 56 of the Act empowers the 
High Court, on being moved, to cancel 
the registration of a trade mark on the 
ground of any contravention or failure 
to observe a condition entered on the 
register in relation thereto, 


7. Section 46 of the Act provides that 
a registered trade mark may be taken 
off the register in respect of any of the 
goods on the grounds —- (a) that the 
trade mark was registered without any 
bona fide intention n the part of the 
applicant for registratién that it should 
be used in relation to those goods by him 
svisdueesccssasdeevaessoetsses or 
(b) that up to a date one month before 
the date of the application, a continuous 
period of five years or longer had elapsed 
during which the trade mark was regis- 
tered and during which there was no 
bona fide use thereof in relation to those 
goods by any ere thereof for the 

: time _ being. 


1880 . 


. 8, Section 48 provides that a person 
other than. the registered proprietor of a 
trade mark may be registered as the re- 
gistered user thereof. Sub-section (2) of 
Section 48 reads. as under :— 


“The permitted use of a trade mark 
shall be deemed to be use by the pro- 
prietor thereof, and shall be deemed not 
to be used by a person other than the 
proprietor, for the purpose of Section 46 
or for any other purpose for which such 
use is material under this Act or any 
other law”, y 
‘Permitted Use’ in relation to a register- 
ed trade mark has been defined in Sec- 
tion 2 (m) to mean the use of trade 
mark by a registered user of the trade 
mark in relation to goods with which he 
is connected in the course of trade... ... 
wes eee see eee aNd which complies with 
any condition or restriction to which 
the registration of trade mark is subject 
to. 

‘9. We agree with the learned Judge 
that the plea that the mark should be 
removed on the ground that the respon- 
dent No. 1 did not ever intend to use 
the trade mark bona fide, in terms of 
Section 46 (1) (a) has not really been 
made out in the petition. Though there 
‘is a bald and halting allegation that the 
respondent never intended to use the 
trade mark, this plea lacks any particu- 
larity and the appellants’ plea on this 
ground was rightly rejected. The learn- 
ed Judge however, construed the state- 
ment of Mr. Dheer to also mean that he 
had admitted that prior to 8 months of 
making the application the respondent 
was himself using the trade mark. Now 
if that construction could be given to it, 
there is no doubt that even clause (b) of 
sub-section (1) of Section 46 will not be 
attracted because in that case the period 
of non-use of trade mark for 5 years 
and one month would not have elapsed. 
But with respect we cannot agree. The 
statement of Mr. Dheer that he had 
come to know 7 or 8 months back that 
the respondent had given their trade 
mark for use to M/s. Cinni Pvt. Ltd, 
does not mean that he is admitting that 
earlier to 7 or 8 months the trade mark 
was being used by the respondents, The 
pleading that the respondent had aban- 
doned the trade mark for more than 5 
years, militates against the construction 
given by the learned Judge to the state- 
ment of Mr. Dheer. It may be noted 
that in the reply to the application by 


the appellant the respondent had speci- 


. fically denied that he was not using the 
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trade mark, rather his plea was that he 
had constantly been using the trade 
mark right up to the date of filing of 
the reply which was in April 1971, and 
that this user was within the knowledge 
of the appellant. Thus if the case had 
proceeded to evidence the court would 
have been in a position to know whether 
within a period of 5 years and one 
month from the date of filing of the 
application the respondent had been us- 
ing the trade mark bona fide or not. That 
eventuality however, was cut short be- 
cause of the construction given to the 
statement of Mr. Dheer by the learned 
Judge, But as said above in our view 
the statement of Mr. Dheer cannot be 
read in such a manner. All that the 
statement means is that he came to know 
about the user by M/s, Cinni Pvt. Ltd. 
of the trade mark of respondent 7 to 8 
months back. There is no admission that 
prior to 7 to 8 months of his making the 
statement the trade mark was being 
used by the respondent. In that view 
the court would have to take evidence 
to determine whether the respondent had 
used the trade mark prior to the use by 
M/s. Cinni Pvt. Ltd., within a period of 
four years and five months and only on 
that finding beiNg against the eppellant, 
could his application fail, The learned 
Judge however, did not consider it 
necessary to take evidence, evidently be- 
cause he accepted the alternative argu- 
ment of the respondent that the use by 
M/s. Cinni Pvt. Ltd. of the trade mark of 
the respondent was to be treated as if 
it was used by the respondent, and 
naturally in that case the trade mark 
was used within the period of 6 to 8 
months from the date of making of the 
application and therefore Section 46 (1) 
(b) which requires that there should be 
No bona fide use in regard to a trade 
mark up to a date of one month before 
the date of application and a ccntinuous 
period of 5 years must have elapsed, 
would not apply, and no questicn of re- 
moval of trade mark from the register 
could arise. Mr. Anand does not dispute 
that it may be possible for a proprietor 


of a registered trade mark to 
permit other person to use his 
trade mark, What he however, 
contends is that if a challenge is 


made to the removal from the register 
on the ground under Section 46 (1) (b) 
of the Act that up to a date one month 
before the date of application and for a 


-continuous period of 5. years. or - longer 


has elapsed during which the trade mark 
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was registered and during which there 
was no bona fide use thereof in relation 
to those goods by the proprietor, the lat- 
ter cannot plead in his defence the use 
of the trade mark by some other party, 
even if permitted with the proprietor’s 
consent, if it had not been registered as 
a registered user under Section 48 of the 
Act. Mr. Anoop Singh, the learned coun- 
sel for the respondent would have it that 
so long as the use of the trade mark has 
been allowed by the proprietor it is al- 
ways open to the latter to take advant- 
age under Sec. 46 of the Act and claim 
that this use was by him, and non- 
registration under Section 48 of the Act 
does not mean that such a user cannot 
be invoked by the proprietor to save the 
trade mark from being removed under 
Section 46. 


10. Now Section 18 of the Act pro- 
vides for an application for registration 
being made by any person claiming to 
be the proprietor of trade mark used or 
proposed to be used by him; Section 21 
(5) provides for the Registrar to decide 
whether and subject to what conditions 
or limitations the registration is to be 
permitted. Section 11 lays down prohibi- 
tion of registration of certain marks, one 
of them being the use of which would be 
likely to deceive or would cause confu- 
sion. Similarly Sections 12 and 13 also 
provide for prohibition of certain trade 
marks in certain eventualities, The re- 
quisites for registration in part ‘A’ & ‘B’ 
ef the register are laid down in Section 9 
of the Act. It will be seen that apart 
from satisfying the requirements of Sec- 
tions 9, 11 and 13 one of the require- 
ments of Section 18 is that only person 
claiming to be the proprietor of a trade 
mark used or proposed to be used by him 
can apply i.e. to say that a person who 
does not propose to use the trade mark 
himself will not be eligible to apply un- 
der Section 18 of the Act. The law 
-wishes to protect the rights of a pro- 
prietor of trade mark and its use by the 
proprietor and therefore has provided 
under Section 32 that the original regis- 
tration of trade mark shall after the ex- 
piration of 7 years from the date of re- 
gistration be taken to be valid in all re- 
spects unless obtained by fraud or that 
the registration was in contravention of 
the provisions of Section 11 of the Act. 
But it is well to note that Section 32 of 
the Act is subject to Section 46 of the 
Act which deals with removal of a trade 


mark from the register on the ground of 
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non-use, Sub-section (3) of Section 46 
has contemplated a situation where non- 
use of a trade mark is shown to have 
been due to special circumstances in the 
trade mark in relation to the goods and 
in such a case the applicant shall not be 
entitled to rely on clause (b) of sub-sec- 
tion (1) of Section 46, against the pro- 
prietor, This will show the legislatures 
intention that- normally the user contem- 
plated is user by the proprietor himself. 


lil. The purpose of the Act is to see 
that the public is not deceived by being 
made to buy goods on the representation 
that they belong to a particular trader 
while in fact they are being traded by 
somebody else, It is possible that the 
proprietor may use that trade mark 
through his servants and agents while 
keeping a “quality control” about them; 
in that case it may be treated as a user 
by the proprietor. However, legislature 
has itself provided an exception by pro- 
viding in Section 48 of the Act that the 
‘permitted use’ of a trade mark shall be 
deemed to be the use of the trade mark 
by the proprietor, ‘Permitted use” being 
use of a trade mark by a registered user 
of the trade mark in relation to goods. 
Section 49 of the Act prescribes a de- 
tailed procedure of how the application 
for being registered as a registered user 
is to be made and lays down that the 
application will state the goods in respect 
of which the registration is proposed, the 
conditions or restrictions, if any propos- 
ed with respect to the characteristics of 
the goods, the period or without limit of 
period or the duration thereof, and the 
relationship existing between proprietor 
and the proposed registered user. The 
said application has to be forwarded by 
the Registrar to the Central Government. 
Sub-section (3) empowers the Central 
Government to direct the Registrar, if 
having regard to the interest of general 
public and the development of any in- 
dustry, trade or commerce, to refuse the 
application and the Registrar has to dis- 
pose of the application in accordance 
with the directions of the Central Gov- 
ernment, The existing registered users’ 
agreement before the commencement of 
the Act are to cease to have effect after 
the expiration of three years from the 
commencement. The Registrar has also a 


power by Sec. 52 to vary or cancel the ` 


registration as registered user. 


12, Rules have been framed under the 
Act, Rule 82 in Chapter V of the Rules 


t 


É 
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onwards deal with the application for 
registration and various particulars and 
procedure for hearing the applicants or 
the other interested parties, The consi- 
derations which are to be borne by the 
Central Government in allowing or re- 
fusing the application are laid down in 
Rule 85. Some of the considerations are 
to see that the permitted use will not 
contravene the policy of the Act which 
is to prevent trafficking in trade mark 
and consideration of bona fide for regis- 
tration is also to be considered. It will 
thus be seen that a very elaborate, de- 
tailed and purposeful procedure has been 
laid down by the Act and the Rules for 
registering a person as a registered user. 
Section 48 (2) provides an exception in 
case of permitted use of trade mark be- 
ing deemed to be used by the proprietor 
and shall be deemed not to be a use by 
a person other than the proprietor for 
the purpose of Section 46. The result of 
that is that if a registered user has used 
the trade mark the ground for removing 
the trade mark from register on the 
ground of non-use ceases to be available. 
It is an advantage given to a proprietor 
but only in case of permitted use by the 
registered user, This being the scheme of 
the Act, is it permissible to accept the 
contention of Mr, Anoop Singh (which 
has been accepted by Prakash Narain, J.) 
that even without the use by a register- 
ed user of the trade mark, use by any 
person can be equated as a use by the 
proprietor, if it is with the latter’s con- 
sent? If this argument was to be accept- 
ed this will make the provision of Sec- 
tion 48 (2) of the Act more or less otiose 
and superfluous, It is well settled that 
superfluity cannot be attributed to 
legislature. When the legislature is creat- 
ing a fiction by means of Section 48 (2) 
of the Act to equate the use by a regis- 
tered user only as that of proprietor, 





how can the courts ignore this mandate 
of the legislature and hold as the learn- 
ed single Judge has held that the use of 
trade mark by M/s. Cinni Pvt. Ltd. an 
unregistered user can be equated to the 
user by the respondent, We are afraid 
we cannot so construe the provisions of 
the Act which will be contrary to the 
intention of the legislature, which is 
meant to subserve the public interest be- 
eause it is well settled that that construc- 
tion should be adopted that would 
advance the legislatures object and 
suppress the mischief sought to 
be cured. We are of the opinion 
that the legislature has express- 
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ed definite intention that any proprietor 
who wishes to treat the use of trade 
mark by somebody else to be equated 
with his use must do it only in the man- 
ner laid down by the Act. 


13. It is an undisputed dictum of law 
that when a statute requires a thing to 
be done m a certam manner it shall be 
done in that manner alone and the court 
would not expect its being done in some 
other manner vide State of Bihar v. 
J. A. C. Saldhanha (1980) I SCC 554: 
(AIR 1980 SC 326), 


14. Similarly it is also well settled 
that where a power is given to do a cer- 
tain thing in a certain way the thing 
must be done in that way or rot at all, 
Other methods of performance are neces- 
sarily forbidden, vide Nazir Ahmad v. 
King Emperor (AIR 1936 PC 253 at 
p.. 257). 


15. Thus when Section 48 (2) of the 
Act provides that a user by a registered 
user will be deemed to be user by the 
registered proprietor it necessarily ex- 
cludes any argument that user by a per- 
son other than the registered usar can be 
deemed to be user by the registered per- 
son, Legislature having only recognised 
the permitted use of a trade mark, for 
the purpose of Section 46, necessarily 
excludes any other user being taken ad- 
vantage of for avoiding the rigour of 
Section 46. There is no hardship involv- 
ed. If a proprietor wishes tc get the 
benefit of Section 48 (2) he must get that 
person registered as registered user. But 
if for any special reasons he does not 
wish to do so the law cannot compel 
him. But surely in that eventuality a 
proprietor cannot claim that he should 
be given the benefit provided under Sec- 
tion 48 (2) even though he has not com- 
plied with the conditions laid down un- 
der the Act. If therefore the proprietor 
wishes to take advantage he must follow 
the law which provides registration as a 
registered user under Sections 48 and 49 
of the Act, and in default to be ineligi- 
ble to take advantage of Section 48 (2) 
of the Act. f 


16. Mr. Anoop Singh, for his argu- 
ment that even user by an unregistered 
person can be taken advantage of by the 
proprietor, sought to derive assistance 
from some of the cases decided by Eng- 
lish courts. It may be noted that Sec- 
tion 48 of our Act is borrowed from Sec- 
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Nection he especially referred us to the 
following observation in (1963 RPC 183 
at p. 195) :— 

“Both parties appear to have mis- 
conceived the provisions of Sec. 28, for 
this is not a mandatory but a permissive 
section and cannot fairly be construed to 
provide a protective cover for any trade 
mark use which would otherwise be de- 
ceptive or confusing. It creates what is 
termed “permitted use” available only in 
circumstances approved by the Registrar 
as not contrary to the public interest 
(and in consequence not prima facie con- 
trary to the provisions of Section 11) and 
is of value to the registered proprietor 
as supplementing his own use of the 
trade mark, if any, and thus protecting 
him against removal of the mark from 
the register under Section 26, and to the 
registered user, provided the conditions 
and restrictions contained in the agree- 
ment are observed, as a protection 
against allegations of infringement, and 
additionally as a means of attacking in- 
fringements by third parties. There is 
nothing anywhere in this section to 
justify the view that an agreement be- 
tween a registered proprietor of a trade 
mark and a party concerned to use such 
mark requires to be registered, still less 
that in the absence of registration, its 
effect upon the validity of the mark, if 
called in question, will be in any way 
different”, 


17. In our view that case is disting- 
uishable. In that case the foreign pro- 
prietor of a trade mark ‘Bostitch’ sold 
his goods in the United Kingdom 
through a local distributor. The local dis- 
tributor was selling the goods and indi- 
cating broadly that the goods belonged 
to the foreign proprietor. Later on dis- 
putes arose between the parties and the 
distributor took the stand that as there 
was no registered users’ agreement the 
goods in the market had come to be as- 
sociated with the goods belonging to the 
distributor and thus were no longer dis- 
tinctive of the proprietor. The court 
found that the trade mark was still dis- 
tinctive of the foreign proprietor. The 
court also found that there was no de- 
ception or confusion in the use which 
has been permitted by the foreign pro- 
prietor to the distributor and therefore 
the application for removal of the exist- 
ing trade mark from the’ register., was 
rejected. It is important to note that it 
is a case which was fought on the ground 
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that the use of the trade mark by the 
Englisk company had come to be asso- 
ciated with the goods of that company 
and that the continuous use of trade 
mark by the plaintiff would be to cause 
deception and confusion and therefore 
should be removed, Proceedings were in 
infringement of the trade mark, No 


question whether user by an unregister-~ 


ed person can be taken advantage by the 
proprietor arose for decision, Similarly 
in (1968 RPC 54 at p. 62) British Petrol- 
eum Co. Ltd. v. European Petroleum 
Distributors Ltd. where the point raised 
for removal of the registered mark was 
that ‘BP’ petrol was not sold by the 
plaintiff but by Shell Mex. In that case 
the challenge was made to the registered 
trade mark ‘BP’ on the ground that it 
was not distinctive and that it was also 


deceptive because the petrol was not — 


sold by it but by an associate company 
of the plaintiffs. The court found that 
the conditions or restrictions subject to 
which ‘BP’ and ‘Shell Mex’ are operat- 
ing the unregistered license were the 
same conditions as of other trade marks 
under which ‘BP’ and ‘Shell Mex’ were 
registered as users of the marks and 
therefore it. thought that the mere fact 
that this agreement was not registered as 
registered user of the mark for some 
time did not make any difference from 
the point of deceptiveness, There was no 
discussion of equating the user by an 
unregistered license, as the proprietors 
for the purpose of S. 26 (Section 46 of 
our Act). 


18. In (1970 RPC 339) GEC (English 
company) had moved for rectification of 
the trade mark ‘GH’ (American com- 
pany) on the ground of such trade mark 
causing confusion, The main discussion 
in that case was whether the mark ‘GE’ 
was likely to lead to the deception or 
confusion of a very substantial propor- 
tion of the public, and therefore it was 
necessary to order rectification under 
Section 32 of the Act corresponding to 
Section 56 of our Act. It will be again 
seen that the main discussion in the 
court of appeal case was on the ground 
whether the mark ‘GE’ which was a 
mark of American company would lead 
to deception or confusion with the mark 
of ‘GEC’ of the English company in Eng- 


r zy 


~ a 


land. One other point sought to be rais- oa" 


ed was that because ‘GE’ had permitted 
its. goods to be sold by its subsidiary it 
had muddied its mark’ simply because it 
was not registered as‘a régistered “user; 
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The court’ found that the American com-- 


pany retained “quality control” over its 
products and therefore it was held that 
there was sufficient’ connection in the 
course of trade of the American company 
to satisfy the definition of a trade mark 
which like our Act means in relation to 
a registered trade mark or mark used in 
relation to goods for the purpose 
of indicating or so as to indi- 
cate the connection in the course of trade 
between the goods and some person hav- 
ing the right as proprietor to use the 
mark, That is why Cross L. J. at p. 395 
held that the authority given by ‘GE’ to 
its subsidiary was not open to objection 
because the user might fairly be consi- 
dered as user by ‘GE’ and because the 
license of a mark whether registered or 
unregistered does not deprive it of the 
character of a trade mark provided that 
the owner of the trade mark retained a 
sufficient’ connection in the course of 
trade to the relevant goods, which con- 
nection can be maintained, The connec- 
fion in the course of trade was held to 
include the right to control the standards 
to. be maintained in the manufacture of 
goods. It will thus be seen that the main 
reason why the challenge to the rectifi- 
cation of the registration failed was be- 
cause there was a substantial “quality 
control” over the goods sold by the per- 
son, even though not registered as a re- 
gistered user. This case, therefore, did 


not lay down that benefit of Section 28, 


(Section 48 of our Act) is available even 
in the absence of being a registered user. 
These cases thus only lay down that the 
use by a non-registered user does not 
necessarily mean that the use is decep- 
tive or causes confusion so as to become 
liable to be removed under Section 46 of 
our Act. Actually in ‘Bostitch’ case the 
Judge himself recognised that permitted 
use is of value to the registered pro- 
prietor as supplementing his own use of 
the trade mark, if any and thus protect- 
ing him against removal of the mark 
from Register under Section 26 (corres- 
ponding to Section 46 of our Act), which 
would mean that to invoke Section 48 of 
our Act, the permitted use must be by 
a registered user. That this was the 
understanding of ‘Bostitch’ case is also 
clear from the judgment of Cross L. J. 
. at page 394 (25). that it was not neces- 
sary, . Es 

- 19. We do not read the English cases 
- cited by Mr. Anoop. Singh to lay down 
that without being registered as a regis- 
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téred user the usé by that person can 
be equated to as the use by the regis- 
tered proprietor, As admittedly M/s.- 
Cinni Pvt. Ltd, was not registered as a 
registered user, the admission of Mr- 
Dheer, partner of appellant firm that for 
the last 6 to 8 months M/s, Cinni Pvt 
Ltd. were permitted to use the tradė. 
mark by the respondent would not avail 
them (the respondent) for the purpose of 
Sections 46 and 48 of the Act. That of: 
course would not result in removal of 
the trade mark from the register because 
the respondents had taken the plea that 
they were using the trade mark them- 
selves right for all these years and have 
even taken steps to prevent their trade 
mark from being infringed righ: up to 
1970 i.e. even a few months before the 
application was brought by the applicant, ` 
That issue, however, requires evidence 
and that is why the matter will have 
now to be remitted back to the learned . 
Single Judge. This course is necessary . 
because as no evidence was led and as © 
the parties are at variance on questions of 
fact and as to the use by the respondents. 
themselves of the trade mark, the only.. 
manner of finding out is for the case. to. 
go on trial and then alone the finding 
can be given, The result is that we would 
therefore allow the appeal, set aside the 
erder of Prakash Narain and remit the ’ 
case back to the learned single Judge for 
deciding the same in accordance with 


law and merits and in the light of opin- 


fon expressed by us in this appeal. There 
will be no order as to costs, . 
Order accordingly, 
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Sher Singh Gupta, Appellant v, Prem 
Chand and another, Respondents. 

S. A. O. No. 42 of 1980, D/- 8-5-1980* 

(A) Delhi Rent Control Act (53 of 
1958), Ss. 14 (1) (a) and 15 — Payment 
of monthly rents in terms of order under 
S. 15, by cheques drawn before the fixed 
date — Challans showing payment after 
fixed date — Tenant not liable to be 
ejected under S. 14 (1) (a). 

In pursuance of the order of Rent Con- 
troller passed under Section 15 to deposit 
arrears of rent before a certain date and 
future rent month by month by 15th of 


®Against order of P. K. Bahri, J. Rent 
Control Tribunal, Delhi, D/- 27-9-1979. 
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the following month, the tenant deposited 
arrears of rent regarding monthly rents, 
the tenant gave cheques to State Bank 
of India along with treasury challans. 
Every time the cheque was given on or 
before the 15th of the month. The 
cheques were eNcashed later on, The 
Collecting bank took time to collect the 
amount from tenant’s banker. It appear- 
ed from challans that the rent was paid 
beyond 15th of the month, The Tribunal 
in agreement with Rent Controller or- 
dered eviction of tenant on ground cf 
non-payment of rent. 


Held: In contemporary society a pay- 
ment by cheque, unless dishonoured, 
ought to be regarded as a valid discharge 
of debt. As soon as the cheque 1s hard- 
ed over to the treasury, it can be said 
that the tenant has paid or deposited the 
amount. If the cheque is dishonoured 
then certainly it must be held that the 
tenant has not paid the amount, But if 
the cheque is paid by tenant’s banker 
and the amount is received by treasury, 
the tenant cannot be held to be in de- 
fault, The fact that the challans bore the 
date of receipt after 15th, does not mean 
that that date will be taken as the date 
of deposit, The date of deposit is the date 
on which the cheque was given, Delivery 
of the cheque drawn in favour of the 
court to the State Bank was a valid de- 
posit as the cheque in each month was 
admittedly given before 15th in terms of 
order of Rent Controller. The tenant has 
Not committed any default and he is not 
liable to eviction on ground of non-pay- 
ment of rent, Case law reviewed. 

(Paras 15, 16, 20, 21, 22) 


(B) Delhi Rent Control Act (59 of 
1958), Ss. 14 (1) (a) and 15 (7) — Scope 
— Eviction of tenant on ground of non- 
payment of rent — Eviction cannot be 
ordered without striking out his defence 
under S. 15 (7). 


Section 14 (1) (a) lays down that non=- 
payments of rent shall be a ground of 
ejectment. The machinery is provided in 
Section 15 read with Sec. 14 (2). The 
two are complementary. The rights and 
liabilities of landlord and tenant cannot 
be worked out unless procedure under 
Section 15 is followed. The power which 
the Rent Controller can exercise under 
Section 15 (7) if the tenant does not 
make payment or deposit the amount of 
rent as ordered by him, is to strike out 
the defence and to proceed with the 
hearing of the application for ejectment. 
But without striking out the defence it 
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is not possible to order eviction on 
ground of non-payment of rent. 
(Paras 23, 24, 26) 

{C) Delhi Rent Control Act (59 of 
1958), S. 14 — Landlord, when entitled 
to ejectment of tenant on ground of bona 
fide requirement, 

The Landlord’s family consisted of 
five members, himseli, his wife, two sons 
aged 18 and 17 years and daughter of 
9 years. He was occupying first floor of 
four room set. It was a separate unit, 

Held: The unit of four room set is 
sufficient for a family of five. The land- 
lord’s preference to ground floor in oc- 
cupation of tenant, being a capricious 
choice, the court can certainly refuse it 
and the landlord is not entitled to claim 
eviction on ground af bona fide require- 
ment. (Para 28) 
Cases Referred : Chronological Paras 
AIR 1976 SC 2229: 1976 Ren CR 584 20 
AIR 1976 All 107: 1976 Ren CR 375 18 


1976 Ren CR 249 (Delhi) 29 
1971 Ren CR 201 (Madh Pra) 19 
AIR 1954 SC 429 17 


Appellant in person; R. K. Aggarwal 
and M. L. Bhargava, for Respondents, 


JUDGMENT :— This is an appeal from 


-the order of the Rent Control Tribunal, 


dated 27th September, 1979. 

2, The appellant Sher Singh Gupta 
was a tenant of the ground floor of house 
No, 11311/1 situated on plot No. 23, Block 
No. 14-A, W.E.A. Karol Bagh, New 
Delhi. He took these premises on rent cn 
7th September, 1949 from Roshan Lal. 
Roshan Lal was at that time managing 
this property. One Bhagwat Sarup clairn- 
ed that he was the owner of the pro- 
perty, Between Roshan Lal and Bhagwat 
Sarup litigation ensued, Finally the High 
Court held that Bhagwat Sarup was the 
owner, The appeal of Roshan Lal to the 
Supreme Court was dismissed. Therefore, 
the appellant became the tenant of 
Bhagwat Sarup. 

3. Bhagwat Sarup launched ejectment 
proceedings against the tenant under the 
Delhi and Ajmer Rent Control Act, 1952. 
The Subordinate Judge in the suit for 
ejectment made an order of eviction, On 
appeal the Additional District Judge set 
aside the order of eviction. But the tene 
ant was not satisfied. He preferred a re- 
vision in the High Court, On 17th Sep- 
tember, 1969 the revision petition filed 
by the tenant was dismissed. S. N. And- 
ley, J. held that there exists a relation- 
ship of landlord and tenant between 
Gupta and Bhagwat Sarup. This was one 
finding, The other finding was that tha 
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agreed rate of rent was Rs. 67.50 per 
month. This judgment set the controver- 
sy finally at rest as regards the relation- 
ship of landlord and tenant and the rate 
of rent. This judgment operates as res 
judicata between the parties, 

4, On 20th February, 1967 the respon- 
dents, Prem Chand and Yashpal, sons of 
Bhagwat Sarup (Bhagwat Sarup had died 
in the meanwhile) brought an application 
for ejectment against the tenant under 
Section 14 of the Delhi Rent Control Act, 
1958 (the Act). Three grounds of eject- 
ment were alleged. One was non-pay- 
ment of rent. The second was that the 
premises were required by the landlords 
and that they had no other suitable ac- 
commodation. By a subsequent amend- 
ment a third ground of second default in 
the payment of rent was added. But 
counsel for the landlords state that they 
do not press the ground of second de- 
fault before me, I am therefore concern- 
ed only with two questions. One is whe- 
ther the tenant is liable to ejectment on 
the ground of non-payment of rent. Se- 
cond whether he is liable to ejectment 
on the ground that the premises are 
bona fide required by the landlords for 
themselves and their family, 


5. The Additional Rent Controller by 
order dated 20th July, 1976 ordered the 
eviction of the tenant. He held that the 
tenant was liable to eviction on the 
ground of non-payment of rent under 
Section 14 (1) (a) of the Act. On the 
ground of personal requirement he dis- 
missed the case of the landlords. Both 
parties went to the tribunal. The tenant 
appealed. The landlords cross-objected. 
Both failed, The tribunal held that the 
tenant was liable to eviction on the 
ground of non-payment of rent. He dis- 
missed the appeal of the tenant. He also 
found that the landlords did not require 
the premises for their own used and that 
the accommodation of the four room set 
which was already in their possession 
was reasonably suitable for their resi- 
dence. So he dismissed the ground of 
bona fide requirement which was taken 
by the landlords in  cross-objections. 
From the decision of the Tribunal the 
tenant has filed the present appeal. The 
landlords have again filed cross-objec- 
tions on the ground that the premises 
are required bona fide for themselves 
and the members of their family depen- 
dant on them, 

6. First I take up the appeal of the 
tenant. Before the application for eject- 
-ment was filed in February, 1967, a 
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notice of demand dated 15th October, 
1966, was served on the tenant. In this 
notice the tenant was required to pay 
arrears of rent from March i, 1964 to 
3ist December, 1966 at the rate of 
Rs. 67.50 per month. As regards the 
period preceding this, namely, from 1st 
August, 1959 to 29th February, 1964 a 
sum of Rs. 12.50 per month was demand- 
ed being the balance of rent due from 
the tenant. From 1959 to 1964, the ten- 
ant had paid rent to the landlords at 
the rate of Rs. 55/- per month. But as 
the agreed rate of rent was Rs. 67.50 
they claimed the balance amount at the 
rate of Rs. 12.50 up to February, 1964. 
Thereafter rent was claimed at the rate 
of Rs. 67.50 per month. This notice was 
duly served on the tenant, But he did 
not pay. Consequently the landlord 
brought the ejectment application. 

7. On 28th July, 1967 the Additional 
Rent Controller made an order under 
Section 15 of the Act. He directed the 
tenant to deposit rent at the interim 
rate of Rs. 55/- per month which had 
been fixed as the interim rent in the 
earlier litigation between the parties, He 
asked the tenant to deposit arrears of 
rent with effect from ist March, 1964 
up-to-date at the interim rate of Rs. 55/- 
within one month. He further directed 
him to deposit future rent month by 
month at the same rate on or before the 
15th of the following month till the dis- 
posal of the petition. 

8. On 26th August, 1967 the tenant 
deposited all the arrears of rent up to 
3ist August, 1967 in the treasury, With 
regard to this period there is no dispute. 


The dispute begins from October, 1967. 
Subsequently every month the tenant 
was depositing rent in the State Bank 
of India at the rate of Rs. 55/- per 


month, He was doing so not in cash but 
by cheques. Every time he will draw 
a cheque in favour of the court and de- 
posit the same in the treasury. This 
practice of depositing monthly rent by 
cheques continued right from October, 
1967 to September, 1969, 


9. Now what happened in this case 
was this: The cheques were accepted by 
the State Bank of India on behalf of the 
court. Sometimes the cheque was given 
on the 15th, sometimes on 13th and some- 
times on 12th of the month. But every 
time it was before the 15th of the month. 
The bank accepted the cheques. .Then 
the State Bank of India sent the cheque 
from their branch office to their main 


office for collection. The cheoue was 
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then presented. to the tenant’s 
who paid the amount-of the cheque. 
They never dishonoured any cheque 
of the tenant. After the amount was 
collected the challan filled in by the 
tenant was returned to the court with 
the seal of the date on which the amount 
was credited in the books of account of 
the bank. This date was positively a 
date after the 15th of the month almost 
in every case. The collection took time. 
This was why the challan showed that 
the amount was received much after the 
15th of each month, sometimes on 20th 
sometimes on 24th and sometimes oft 
28th and so on. 


10. The landlords made an applica- 
tion to the Additional Rent Controller 
for striking out the defence of the 
tenant on the ground that he had not 
complied with the order dated 28th 
July, 1967. The Additional Rent Con- 
troller struck out the defence. He held 
that the tenant was not regularly deposit- 
ing the rent by the 15th of each sub- 
sequent month as was the order and as 
he had deposited the-amount after the 
15th in each case it was a case of 
default, So he struck out his defence, 
From the order of the Additional Rent 
Controller the tenant appealed to the 
tribunal. The tribunal by order dated 
12th February, 1971, set aside the order 
striking out the defence. He held that 
the delay complained of was because 
the cheques were presented late by the 
State Bank of India for encashment and 
for this the tenant could not be blamed. 
There was no default on his part. There 
was no dishonesty, Nor any intentional or 
wilful default. As under Section 15 (7) 
of the Act it is discretionary for the Rent 
Controller to strike out the defence of 
the tenant the tribunal found that this 
was not‘a case in which the tenant’s de- 
fence ought to be struck out. He there- 
fore accepted the appeal of the tenant 
and set aside the order of the Addition- 
al Rent Controller. 


11. As a result of the tribunal’s order 
dated 12th February, 1971 the tenant 
was allowed to contest the ejectment 
proceedings. The landlords gave evi- 
dence of their bona fide requirement. 
The tenant cross-examined the witnes- 
ses, The case was then finally argued, 
The Rent Controller made an order of 
eviction against the tenant on the ground 
of non-payment of rent, as I have said. 
The claim of personal. requirement be 

- rejected, -- = - . te ea a siesta, Lb? 


banker - 
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12. Two questions arise for decision, 
One is on the appeal of the tenant and 


the other is on the cross-objections of © 


the landlords which counsel have now 
confined to the ground of bona fide rev 
quirement. 

13. On the tenant’s appeal the ques- 
tion is: Has the tenant rendered himself 
liable to ejectment on the ground of 
non-payment of rent? The tenant gave 
cheques to the State Bank of India along 
with treasury challans. These cheques 
were encashed later on. The order of the 
Rent Controller directed the tenant to 
deposit rent month by month by the 15th 
of the following month. From the challans 
it appears that the rent was paid beyond 
the 15th of the month. Obviously the 
cheques could not have been encashed 
on that very date by the State Bank of 
India. The collecting banker took time 
to collect the amount from the tenant’s 
banker. Both the Rent Controller and 
the tribunal found that this delay in 
the collection of the amount was attribu- 
table to the tenant and that he had com- 
mitted default in the deposit of rent, 
The tribunal said: “So it is the tenant 
who has committed defaults intentional- 
ly in depositing month to month rent”, 
The tribunal, in agreement with the 
Rent Controller, ordered the eviction of 
the tenant on the ground of non-payment 
of rent. Whether they were right in 
so doing is the only question that arises 
on the tenant’s appeal. 

14. In my opinion the tenant cannot 
be held to be in default, He made pay- 
ments by cheques. He was entitled to 
do so. A cheque is a conditional pay- 
ment. A creditor can legally refuse to 
accept anything but legal tender in dis- 
charge of a debt, Since cheque is nota 
legal tender, he is not bound to accept 
the instrument as a means of payment, 
unless it is part of the contract that this 
method of payment shall be employed, 
But if a cheque is tendered to him as 
payment, and he does not at the time 
raise any objection, then this method of 
payment will, if the instrument be duly 
honoured, operate as an effectual dis- 
charge of the debt. Unless accepted un~ 
conditionally, any payment except in 
legal tender, is a conditional payment i.e. 
discharge from the debt is conditional 
upon the cheque being duly honoured 
upon presentation. (Scheldan’s Prac- 
tice and Law of Banking 10th Ed. p. 14). 

15. As soon as the cheque is hande 
over to the treasury it can be said int 
-the tenant has.. paid : or..-deposited..the 
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amount, If the cheque is dishonoured cer- 
tainly it must be held that the tenant has. 
not paid the amount, But if the cheque is 
paid by the tenants banker and the 
amount is received by the treasury the 
tenant cannot be held to be in default, 
Whether the amount is realised by -the 
treasury after a few days or after a few 
weeks is not the concern of the tenant. 
He has done his part by depositing the 
cheque of the required amount with the 
treasury officer on or before the 15th of 
the month. It is not disputed that in 
€ach case over this period of 24 months 
which is the subject-matter of the com- 
plaint before me all the 24 cheques of 
the tenant were honoured by his bank. 
The amount was duly received. The 
tenant’s banker had the necessary funds 
in his hands, On presentation the che- 
que was honoured every time without 
exception, Such was the mandate of the 
tenant. This conception of the cheque 
as a mandate and the obligations in- 
ter se of the mandator and the mandatory, 
namely, the customer and the banker, 
lie at the heart of the modern banking 
-system. We all pay our taxes by che- 
ques. Why cannot the tenant deposit 
rent by cheque? It is his duty to see 
that his banker pays the cheque to the 
collecting banker. If the cheque is dis- 
honoured the drawer suffers the con- 


sequences, 
‘16. The challans were sent to the 
court. The only thing was that the 


treasury challans bore the date of re- 
ceipt after the 15th. But that does not 
mean that that date will be taken as the 
date of payment. The date of deposit 
js the date on which the cheque was 
given. 

‘17, In Commr. of Income-tax, Bom- 
bay v. Ogale Glass Works Ltd., Ogale 
Wadi, AIR 1954 SC 429 at p. 432 the 
Supreme Court said: 

“That a sum of money may be receiv- 
ed in more ways than one cannot be 
doubted. It may ‘be received by the 
transfer of coins or currency notes or a 
negotiable instrument which represents 
and produces cash and is treated as such 
by businessmen”. 

18. Payment by cheque was thus held 
a valid mode of discharging one’s liabi- 
lity. (See also Dharmendra Nath v. 
Jagdish Prakash, 1976 Ren CR 375: (AIR 
1976 All 107)). 

19. In a developed society payment by 
cheque has become a more convenient 
mode of discharging one’s obligations. In 
` Parsaram v. Damadi -Lal, (1971: Ren CR 
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201) (Madh Pra) the arrears of rent 
were sent by cheque and the same was 
held to be a valid tender, Bhave J. ob- 
served: i 


“It is no doubt true that issuance of a 
cheque does not operate as discharge of 
the obligation unless it is encashed, and 
it is treated as a conditional payment. 
Yet, in my view, this is a sufficient ten- 
der of arrears if the cheque is not dis- 
honoured. In the present day society ] 
am of the view, implied agreement 
should be inferred that if the payment 
is made by a cheque that payment of 
cheque would be accepted”, 


20. In Damadi Lal v. Parash Ram, 
1976 Ren CR 584 (585): (AIR 1976 
SC 2229) on appeal the Supreme Court 
approved of these observations. A cheque, 
unless dishonoured, was held to operate 
as a valid discharge of debt and, if the 
cheque was sent by post and was hon- 
oured on presentation, the date of pay- 
ment is the date when the cheque was 
posted. In contemporary society a pay- 
ment by cheque, unless dishonoured 
ought to be regarded as a valid discharge 
of debt. 

21. Applying this principle to this 
case it must be held that the delivery of 
the cheque to the State Bank of India 
was a valid deposit as the cheque in each 
case was admittedly given before tho 
15th of the month in terms of the order 
of the Rent Controller, 


22, I. therefore, hold that the tenant 
has not committed any default. He is 
not liable to eviction on the ground of 
non-payment of rent. 


23. There is yet another poinz. On 
the ground of non-payment of rent the 
tenant can be evicted after his defence 
is struck out under Section 15 (7) of 
the Act. For this very period his defence 
was struck out by the Additional Rent 
Controller by order dated 27th Novem- 
ber, 1969. From that.order the tenant 
had appealed to the tribunal. The tribu- 
nal by order dated 12th February. 1971, 
had set aside the order striking out the 
defence. The tribunal found that there 
was no default and if it was, it was “a 
mere technical default”, as he put it. 1 
have now taken the view that there 19 
no default at all. Therefore after the 
order dated 12th February, 1971 it was 
Not open to the tribunal to order the 
eviction of the tenant on tha: very 
ground and: for that very period which 


_thad -been the- subject matter of an ap- 
_ peal in 1969 arid’ which was decided in 
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favour of the tenant on 12th February, 
1971. 


24, The landlords had complained to 
the Rent Controller that the tenant’s de- 
fence was liable to be struck out because 
of the non-compliance of the order dated 
28th July, 1967. This application was 
accepted by the Additional Rent Control- 
ler. On appeal the tribunal had set 
aside his order, Now without striking 
out the defence again it is not possible 
to pass an order of eviction. Surprisingly 
this is precisely what the authorities 
have done. They ordered the tenant’s 
eviction without striking out his defence 
on the ground of non-payment of rent. 
Section 14 (1) (a) lays down that non- 
payment of rent shall be a ground of 
ejectment. The machinery is provided 
in Section 15 read with Section 14 (2), 
The two are complementary. The 
rights and liabilities of the landlord and 
the tenant cannot be worked out unless 
the procedure indicated in Section 15 is 
followed. It will be strange if the ten- 
ant is evicted on the ground of non- 
payment of rent in the case of first de- 
fault without making an order requiring 
him to deposit rent, and on his failure 
to do so, without striking out the de- 
fence, In this case the defence was 
once struck out by the Additional Rent 
Controller. On appeal the tribunal set 
aside the order in 1971. . The period of 
the alleged default is the same. But in 
1979, the tribunal ordered the ejectment 
of the tenant holding that the tenant 
had defaulted in the deposit of rent. But 
this had already been once decided in 
favour of the tenant in 1971. How could 
he be ejected on that very ground when 
the tribunal had already held earlier 
that there was no default in the deposit 
of rent. And if at all there was any, it 

as a “technical default” which the tri- 

unal was prepared to disregard alto- 
gether. This previous order was totally 
verlooked in this, case, 

25. The order of which the landlords 
complained of non-compliance was pas- 
sed under Section 15. Now Section 15 
(7) reads: 

‘If a tenant fails to make payment or 
deposit as required by this section, the 
Controller may order the defence against 
eviction to be struck out and proceed 
with the hearing of the application”, 

26. It is this power which the Con- 
troller can exercise if the tenant does 

ot make payment or does not 
deposit the amount as , ordered by 
him. The power is to strike out the de- 





Sher Singh v. Prem Chand 


A.I. R. 


l : 
fence and to proceed with the hearing 
of the application. But without striking 
out the defence it is not possible to 
order eviction on the ground of non-pay- 
ment of rent. Where, as in this case, 
an order under Saction 15 was passed 
by the Additional Rent Controller im- 
mediately after the institution of the 
case at the invitation of the landlords. I 
think, without invoking the power of 
Section 15 (7) it is not possible for the 
Rent Controller or for that matter the 
tribunal to order the eviction of the 
tenant on the ground of non-payment of 
rent. Because to hold otherwise will 
be to take the tenant by surprise at the 
final hearing of the case without telling 
him that he is in default and that it is 
proposed to strike out his defence, 

27. Now the  cross-objections, The 
landlords who are the owners of the 
property say that they bona fide require 
the premises. They are two brothers -— 
Prem Chand and Yashpal. The tribunal 
found that Yashpal was not living in 
Delhi. He was residing outside, The 
first floor of the house in question had 
admittedly fallen vacant. This-is now 
in possession of Prem Chand. Prem 
Chand hasa family of five—he, his wife 
and three children. Two sons 18 and 17 
years and one daughter of 9 years of 
age. The four room set is a separate 
uniz of property. The tribunal found 
that this set of four rooms was sufficient 
for the needs of a family of five. He 
held that the ground of bona fide re- 
quirement was not made out. He, there- 
fore, dismissed the cross-objections. 

28. The question of bona fide require< 
ment has again been agitated before me, 
I find that there is no change in the cir- 
cumstances of the family. Conditions 
have not altered a bit between Septem- 
ber 27, 1979, when the tribunal decided 
the case and today when I am hearing 
the appeal. Nothing new has been 
brought to my notice to presuade me to 
hold that the premises are bona fide re- 
quired. Counsel submitted that Prem 
Chand wants to occupy the ground floor, 
as he has a special preference for it. I 
am not impressed by this argument. If 
the choice of the landlord is capricious 
the court can certainly control it. I find, 
as did the tribunal, that this four room 
set is reasonably suitable for Prem 
Chand’s family. This one unit habita- { 
tion is sufficient for a family of five. 

28. Counsel referred me to mv deci- 
sion in Krishan Kumar v. Bimala Sehgal, 
1976 Ren CR 249 (Delhi). That was a 
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decision on different facts. I do not 
think that that case assists the landlords 
here, 

30, There is one another aspect of the 
case which remains to be noticed. When 
the appeal of the tenant was pending 
before the Rent Control tribunal the 
landlords took possession of the premises 
from the tenant on 9th October 1976. 
This was done in execution of the order 
of eviction passed by the Additional Rent 
Controlier. The tenant did not ask for 
stay of dispossession. The landlords ap- 
plied to the Rent Controller for warrant 
of ‘possession. In execution of the war- 
rant the tenant was dispossessed in 1976 
and since then he is out of possession. 
This is why I gave this case an imme- 
diate hearing. Now that the tenant has 
succeeded in this appeal he is entitled 
to the possession of the premises from 
the landlords forthwith. 

31, Counsel for landlords have argu- 
ed that the tenant should be required 
to deposit Rs. 12.50 per month for the 
period from 1-3-1964 to 9-10-1976 the 
date on which the was dispossessed. It 
is admitted by the tenant that for this 
period he has paid rent at the rate of 
Rs. 55/- per month, the interim rate 
fixed by the Additional Rent Controller. 
No doubt the rent has been held to be 
Rs, 67.50 by this court in revision, The 
tenant ought to pay the difference of 
Rs, 12.50 p. m. He is prepared to do so. 
This amount comes to Rs. 1887.50 Coun- 
sel for the landlords agree that they have 
received an excess amount of Rs. 151/- 
from the tenant. They are prepared to 
give a credit for it. Therefore the 
net amount comes to Rs. 1735.50, The 
tenant is directed to deposit this amount 
of Rs. 1735.50 within one month from 
today. He will do so in cash with the 
Additional Rent Controller. But the 
landlords will not be entitled to with- 
draw the amount so deposited unless and 
until they hand over possession to the 
tenant in terms of my order, 

32. In the cross-objections the ques- 
tion of allotment of accommodation to 
the tenant by the Government has been 
raised, I have not allowed the landlord’s 
counsel to argue this question as it was 
not a ground of tenant’s eviction in these 
proceedings. Separate proceedings, I 
am told, are pending. I have, however, 
nothing to do with them, I direct the 
landlords to put the tenant back into 
possession forthwith. 

33. For these reasons the tenants ap- 
peal is allowed with costs. The land- 
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lord’s cross-objections are dismissed with 
costs, 
Appeal allowed, 


AIR 1980 DELHI 311 
RAJINDER SACHAR AND 
S. N. KUMAR, JJ. 

M/s. Haryana Brewaries Ltd., Appel- 
lant v. M/s. The Aluminium Manufactur- 
ing Co. Ltd. and another, Respondents. 

C. F. A. No. 6 of 1980, D/- 10-4-1980.* 

(A) Civil P, C. (5 of 1908), O. 37, Rr. 2, 
3 — Suit to which O. 37 applies filed — 
Notice of appearance by defendant — 
Form of: Suit No, 341 of 1979, D/- 23-8- 
1979 (Delhi), Reversed. 

Where in a suit to which Order 37 ap- 
plies, the defendant filed an application 
purporting to be under Section 21 Civil 
P. C. (challenging court’s jurisdiction to 
entertain suit), but made an assertion in 
the application that to avoid ex parte 
decree he is putting his appearar.ce, the 
requirement of Order 37, Rule 3, as re- 
gards entering of appearance by defen- 
dant was complied with. There is no 
particular form prescribed for entering 
appearance under Rule 3. (Paras 3, 4) 

Also, even if no separate notice as re- 
quired by Rule 3 (3) of Order 37 was 
sent to the plaintiff's pleader or the 
plaintiff, the omission was not fatal so as 
to refuse the defendants from defending 
the suit on ground that he had not en- 
tered appearance at all. All that can be 
said in such a situation is that though 
appearance had been entered the further 
requirement of intimation to the plain- 
tiff as required by sub-rule (8) has not 
been complied with. Suit No, 341 of 1979, 
D/- 23-8-1979 (Delhi), Reversed. 

(Paras 4, 5, 6) 

(B) Civil P, C. (5 of 1908), O. 37, R. 3 
(7) — Suit to which O. 37 applies filed — 
Delay by defendant in entering appear- 


ance — Application ‘for condonation 
without entering appearance — Not 
maintainable, 


Though under Order 37, Rule 3 sub=- 
rule (7) if sufficient cause is shown by 
the defendant for non-appearance or in 
applying for leave to defend the suit, the 
delay may be excused, but until the de- 
fendant enters appearance the court can- 
not excuse any delay and no time can 
be given to him to enter appearance. 

(ara 8) 


*Against judgment of Sultan Singh, J. in ` 
_ Suit No, 341 of 1979, D/- 23-8-1979, 


EX/FX/C616/80/AMG 
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(C) Civil P. C. (5 of 1908), O. 41, R. 33 
=— Appellate Court — Power of — Can 
pass any order in favour of any or all 
respondents, although such respondents 
may not have filed any appeal or objec- 
tion. (Para 8) 
Cases Referred : Chronological Paras 
(1978) Civil Revn No. 710 of 1978, D/- 

10-11-1978 (Delhi) 

(1978) Suit No. 991 of 1978, 

1978 (Delhi) 5 
AIR 1961 SC 751: (1961) 1 Cri LJ 773 5 

J. S. Chahal, for Appellant; J. C. Batra 
{for No. 1) and C. M. Oberai with D. N. 
Misra (for No. 2), for Respondents. 

JUDGMENT :— This is a defendant’s 
appeal against the order of Sultan Singh, 
J. by which he refused leave to defend 
the suit under Order 37 of the Code of 
Civil Procedure to the defendant No, 1 
appellant and defendant No. 2 (who is 
respondent No. 2 in the appeal) and 
thereafter passed a decree for Ru- 
pees 50,247-73 against the appellant and 
respondent No. 2, 

2, It is unfortunate that when it 
comes to settling the matters in a spirit 
of mutual accommodation the public 
sector and the Government undertakings 
seem to behave in as small and petty a 
manner as unfortunately the individuals 
sometimes, do. The allegation in the 
` plaint is that the respondent No, 1 which 
is being managed by West Bengal Gov- 
ernment had supplied certain goods to 
the appellant. The goods were negotiat- 
ed by respondent No, 2 on behalf of the 
appellant. The goods supplied were 
worth over 6 lakhs, and according to the 
plaintiff the balance amount of over Ru- 
pees 50,000/- has not been paid. Though 
at one stage in 1976, it appears that the 
appellant had acknowledged, according 
to the plaintiff, to pay this amount but 
asked for time because they were in fin- 
ancial difficulty, the appellant, it is al- 
leged is now apparently refusing to pay. 
Appellant has also made counter claims 
on account of alleged non-delivery of 
goods in time and also because of the ex- 
cess charges in. transport. These allega- 
tions on merit need not detain us be- 
cause they have not been examined on 
merits by the Court. We just noticed this 
aspect and were wondering whether bét- 
ter sense should not even now prevail 
with the parties so that they could settle 
the matters amicably rather than resort 
to the destructive litigation, which will 
cost the public exchequer more than the 
amount in dispute. The court can how- 
- ever do no more than point out the di- 


5 
D/- 27-8- 


Haryana Brewaries Ltd. v, Aluminium ‘Mfg.’ Co. Ltd, 
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rection and: leave it to the parties tó 
work out the details, f 
3. Summons of the institution of suit 
were served on defendant No. 1, appel- 
lant on 9-4-1979. The summons specifi- 
cally asked the appellant to put in ap- 
pearance within 20 days, On 24-4-1979 
the appellant moved an IA-1476/79 which 
purported to be under Section 21, C.P.C. 
taking the plea that this court had no 
jurisdiction. Fortunately for the appel- 
lant it also specifically mentioned in the 
very same application that defendant 
though it does not submit to the juris- 
diction of the court, but is putting in his 
appearance in order to avoid an ex parte 
order at the back of the defendant. The 
matter thereafter came up ultimately be~. 
fore the Deputy Registrar on 10-5-1979 
and plaintiff accepted notice of 1A-1476/ 
79. On 12-7-1979 IA-2285/79 was filed by 
the plaintiff for issue of summons of 
judgment in Form IV-A in appendix B. 
No order, however, was passed on it and 
the application remained pending in the 
Registry. On 10-8-1979 IA-2840/79 was 
filed by the appellant under Order 37, 
Rule 3, C. P.C. seeking leave to defend 
the suit. The learned Judge has held 
that as no appearance was entered by 
the defendant there was no question of 
permitting the appellant to defend the 
suit. That is why he refused leave and 
decreed the plaintiff's suit. Hence’ the 
appeal. ° : 


4. Order 37, Rule 3 (1) of the Code 
of Civil Procedure provides that. the de- 
fendant may at any time within 10 days 
of the service of summons under Rule 2 
enter an appearance either in person or 
by pleader and shall file in court an ad- 
dress for service of notice on him, IA- 
1476/79 was filed on 24-4-1979 not with- 
in 10 days but within 20 days, ie. within 
the time the summons had mentioned. 
Evidently the learned Judge rightly did 
not entertain any objection to nor did 
the plaintiff object that the appearance 
should have been entered within 10 days, 
In view of 20 days mentioned by sum- 
mons from this court the plaintiff could 
not insist upon the appellant entering 
appearance before 20 days. But what has 
been held against the appellant is that 
though on 24-4-79 it was within 20 days 
of service of summons on 7-4-1979, when 
in law the appellant had not entered ap- 
pearance. Now it will be seen that IA- 
1476/79 was moved on. 24-4-1979. Though 
it purports to be under Section 21, Civil 
P.C., it did contain a categorical asser~ 


tion that the defendant/appellant was 
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putting in appearance..There is no parti- 

.jcular form prescribed for entering ap- 
pearance under Order 37, Rule 3 (3), 
C. P. C. and we fail to see how this cate- 
gorical: assertion in the application of 
24-4-1979 could not be and .should not 
be taken to be in law entering. of appear- 
tance by the appellant. Along with the ap- 
plication, as is usual, a power of attor- 
ney of the counsel for the defendant was 
also filed, Both the application and the 
power of attorney contain the address of 
the appellant. As a matter of fact be- 
cause an application was filed under Sec- 
tion 21, C. P. C. the address of the appel- 
lant is given in full detail. We fail to 
appreciate as to how it could be urged 
that notwithstanding all these details 
Order 37, Rule 3 (1) had not been com- 
plied with, It must be held that on the 
day of moving IA-1476/79, on 24-4-1979, 
appellant must be deemed to have enter- 
ed appearance. What is however, object- 
ed by Mr. Batra the learned counsel for 
the plaintiff is that sub-rule (3) of R. 3 
of Order. 37, C.-P. C. further provides 
that not only would defendant enter 
appearance but that notice of such ap- 
pearance shall be given by the defendant 
to the plaintiff’s pleader, by a notice 
delivered at or sent by a prepaid letter 
directed to the address of the plaintiff's 
pleader. Admittedly, when on 24-4- 
1979 the appellant filed 1A-1476/79, 
no separate notice as required by . sub- 
rule (3) of Rule 3 of Order 37, C.P.C. 
was sent by the defendant to the plain- 
tiffs pleader or to the plaintiff. To the 
extent, therefore, that a point is raised 
that a separate notice of entering appear- 
ance was not sent to the plaintiff, it is 
factually correct. But the question still 
remains that assuming there was a non- 
compliance of the later part of sub- 
rule (3) of Rule 3 of Order 37, C. P.C: 
inasmuch as the notice was not sent to 
the plaintiff on the day of entering ap- 
pearance, is it such a fatal*omission and 
ean such an omission amount to the find- 
ing as has been given by the learned 
single Judge, that the defendant/appel- 
lant has not entered appearance and 
therefore was not entitled to defend the 
suit in terms of Order 37, Rule 2 (3), 
C.P.C.? We feel that this finding of the 
learned Judge cannot be upheld, on a 
correct interpretation of the provision. 


5 Now.it will. be seen that sub- 
mule (3) of Rule .3 of Order 37, C. P. C. 
itself postulates that a notice of appear- 
_ ance has to be sent by the defendant to- 
_-the plaintiff on: the date of entering ap- 
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pearance, Sub-rule (3) therefore thus. as- 
sumes that the defendant has entered 
appearance and intimation of that ap- 


_pearance has to be sent to the plaintiff. 


It is not, therefore, correct to say that 
because a notice had not been sent of 
entering appearance it would mezan that 
appearance had not been entered, All 
that can be said in such a situation is 
that though. appearance had been enter- 
ed on the said date, the further require- 
ment of intimation to the plaintiff as re- 
quired by sub-rule (3) has not been com- 
Plied with, Mr. Batra, the learned coun- 
sel for respondent wanted us to read this 
requirement of giving intimation to be 
mandatory on the ground that if this was 
not to be complied with, the whole rule 
will become unworkable as further pro- 
ceedings could not take place, We are 
unable to agree. The difference between 
the mandatory and directory provision 1s 


‘well known. Non-compliance with the 


mandatory provisions will result in im- 
plied nullification for disobdiencs. So ‘if 
the default in giving notice of the enter- 
ing appearance is mandatory, it will re- 
sult in total nullification making the 
earlier appearance also non-existent. But 
then it is well settled where the invali- 
dation of the acts done in ` neglect of 
them would work serious general incon- 
venience and injustice such prescrip- 
tions are generally understood as direct- 
ory. The neglect of them may be penal 
but it does not affect the validity of the 
act done in disregard of them. Courts 
must also see the serious or trivial con- 
sequences that flow therefrom and above 
all, whether the object of legislation will 
be defeated or furthered, (See AIR 1961 
SC 751 at p. 765, State of Uttar Pradesh 
v. Babu Ram Upadhya), The fact that a 
provision is directory does not mean that 
it has not to be complied with. All that ït 
would mean is that the consequences for 
non-compliance are not as serious as 
would be if the same was mandatory. 
The directory provision of the later por- 
tion of sub-rule (3) has'to be complied 
with and if it is not complied with in 
time the defendant may either be bur- 
dened with costs but it is very different 
matter to say that if notice has not been 
given to the plaintiff it will result in in- 
validating the appearance which un- 
doubtedly has been made and amount to 
as if no appearance has been entered, 
notwithstanding that the defendant has 


_as a matter of fact entered appearance 


and has given the address for, service on 
him. His omission to give notice. of ap- 
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pearance to the plaintiff cannot nullify 
the appearance already made. It should 
also be noted that there is no provision 
for consequences for not complying with 
the requirement of later portion of sub- 
rule (3) of Rule 3 of Order 37, C. P. C. 
namely of giving notice of appearance 
by the defendant. That also indicates 
that giving notice of appearance is a di- 
rectory provision, It may also be noticed 
that Order 37, Rule 2 (3), C.P.C. only 
prohibits the defendant from defending 
the suit unless he enters appearance, It 
is only on default of appearance which 
would result in the allegation in the 
plaint being deemed to be admitted. 
There is no requirement that if on the 
day the defendant enters appearance he 
does not file in court an address for ser- 
vice of notices on him, or does not give 
notice to the plaintiff, same consequences 
will follow. The provision is meant no 
doubt to expedite the proceedings so 
that the plaintiff knows that the appear- 
ance has been entered, and he may take 
steps as provided under Order 37, R. 3 
(4) onwards, But these requirements are 
not of such a nature that the delay or 
non-compliance on the very day of ap- 
pearance would result in denying to the 
defendant even a right to defend the 
suit. Mr. Batra contended that as the 
word ‘shall’ has been used in Order 37, 


Rule 3 (3) this would make it mandatory. 
We are unable to agree, In Civil Revi- 
sion No. 710 of 1978 decided on 10-11- 
1978 one of us (Sachar, J.) has taken the 
view that it is not correct to hold that 
the consequences of not filing address 
under Rule 3 (3) of Order 37, C. P. C. 
and in not serving notice is as if no ap- 
pearance has been entered. The provi- 
sion is directory. Its non-compliance 
does not mean as if no appearance has 
been filed, We agree with these observa- 
tions. We feel that the learned Judge 
was therefore in error in holding that 
` because of the non-compliance with the 
service of notice on the plaintiff on the 
very day was fatal. As a matter of fact 
Sultan Singh, J. in one of the interim 
orders on 27-8-1978 in Suit No. 991/78 
has himself held that sub-rules (1) 
and (2) of Rule 3 of Order 37, 
C. P.C. is not mandatory, and that if a 
notice is not served on the counsel for 
the plaintiff the same could be given at 
any time thereafter. That the plaintiff 
himself in all seriousness did not think 
that appearance had not been entered 
by the defendant No. 1 is clear from the 


fact that he himself moved IA-2285/79 on 
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20-7-1979 for issue of summons for judg- 
ment, under Order 37, Rule 3 (4), which 
can only be applicable if the defendant 
had entered an appearance, No doubt in 
the said application the plaintiff was cau- 
tious enough to mention that defendant 
No. 1 was served on 7-4-1979 and 
“allegedly” entered appearance on 24-4- 
1979 but it was also alleged that he fail- 
ed to comply with the mandatory provi- 
sion of law in so far as no notice of such 
appearance has been given by defendant 
No. 1 to the plaintiffs’ counsel under 
Order 37, Rule 3 and that the plaintiff's 
counsel never came to know of the same 
until 10-5-1979. The important point to 
notice is that though a grievance was 
made that the mandatory provision un- 
der Order 37, Rule 3 (3), C. P. C. was 
not complied with, prayer was made that 
court may be pleased to order for the 
issue of summons for judgment, The 
moving of this application obviously was 
on the understanding and acceptance of 
the position that the defendant had en- 
tered appearance on 24-4-1979 within 20 
days as required by the summons, It 
must therefore be held that the appel- 
lant had entered appearance and could 
not be proceeded with under Order 37, 
Rule 2 (3), C. P.C. 


6. The appellant also moved an appli- 
cation IA-2402/79 on 10-8-1979 under 
Order 37, Rule 3 (5), C. P.C. which the 
learned Judge refused. The learned 
Judge in refusing the application has 
opined that this application is premature 
as summons for judgment required un- 
der sub-rule (4) of Rule 3 of Order 37, 
C. P.C. has not been yet issued by the 
court. To this limited extent this obser- 
vation was innocuous but the learned 
Judge fell into error in nevertheless go- 
ing on to give a finding that the leave 
to defend the suit cannot be given on 
the ground that application has been fil- 


_ed earlier than the service of summons 


for judgment. We are not able to appre- 
ciate the logic of this finding. If the sum- 
mons for judgment had not yet been is- 
sued as found by the court it only means 
that the defendant will get a right to 
move an application for leave to defend 
the suit when he is served with such 
summons; by no process of reasoning 
could be application be thrown out on 
the ground that it had been moved ear- 
lier than required, All that should have 
been done by the learned Judge was to 
take up the leave application after the 
summons for judgment had been issued 
and served on the defendant-appellant, 
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7. We, therefore, cannot uphold the 
finding of the learned Judge that the ap- 
pellant had not entered appearance and 
therefore the allegations in the plaint 
were deemed to be admitted and that as 
a result the plaintiff was entitled to a 
decree in his favour. At one stage Mr. 
Batra had also urged that the learned 
Judge had not only found that no ap- 
pearance was entered by the defendant 
but had also rejected the application for 
leave to defend the suit on merits. We 
cannot so read the order, The learned 
Judge has observed that application for 
leave to defend was premature and not 
maintainable, In that view there was no 
question of the learned Judge having 
‘expressed any view on the merits of the 
application for leave to defend. The 
order of the learned Judge, passing 
decree against the appellant is therefore 
set aside. 


8. So far as the defendant No, 2 is 
concerned no doubt there is much 
greater bungling as Mr. Batra for the 
“plaintiff pointed out that in spite of the 
service having been effected on 11-4- 
1979 no appearance was entered till 22-5- 
1979. It appears that the summonses were 
left at the registered address of the de- 
fendant No, 2. An application was moved 
being 2455/79 on 19-7-1979 in which it 
was pleaded that the intimation of the 
suit was brought to the notice of the 
defendant No. 2 by defendant N. 1 and 
that it was for this reason that defen- 
dant No, 2 could not take steps to enter 
appearance. It was also prayed that the 
delay in complying with the provisions of 
the Code of Civil Procedure and non- 
filing of the address form within time 
was neither deliberate nor intentional 
and there was sufficient cause for delay 
to be condoned in entering appearance 
and praying for grant of period of 10 
days to the defendant No. 2 for enter- 
ing appearance in the above case. The 
learned Judge has commented with quite 
some justification that though under 
Order 37, Rule 3, sub-rule (7) if sufficient 
cause is shown for non-appearance or in 
applying for leave to defend the suit the 
delay may be excused, but until the de- 
fendant enters appearance the court ob- 
viously cannot excuse any delay and no 
ime can be given to them to enter ap- 
pearance, It appears to us that there was 
possibly some serious mix up because 
when the application was filed on 19-7- 
1979 when stand was taken by defen- 
dant No, 2 that it should be given time 
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fendant No. 2 applied on 19-7-1979, that 
itself was entering appearance. As it was 
late, thecourt could excuse the delay 
under Order 37, Rule 3 (7), C.P.C. As 
a matter of fact when the application 
was filed that was the time when ap- 
pearance was entered by the defendant, 
though this was beyond the time pre- 
scribed. Evidently what was required 
was that the defendant No, 2 having put 
in appearance on 19-7-1979 what it had 
to seek from the court was the condona- 
tion of delay in putting in appearance 
late. Evidently the sort of prayer that 
was made in the application for asking 
for more time to put in appearance 
seems to have been made because of a 
misunderstanding of the position in law. 
If the defendant No. 2 was the anly con- 
testing defendant there would have to 
be shown a greater justification to con- 
done the delay because though service 
was not effected on an officer of the com- 
pany, service effected by leaving the 
summons at the Reception, at the regis- 
tered address of the defendant No, 2 was 
good service under Order 29 of the Code 
of Civil Procedure. What has however, 
persuaded us to condone the delay in 
putting in appearance and also for fil- 
ing the application for leave to defend 
is really the suit is against defendant 
No. 1/appellant. In the plaint the defen- 
dant No. 2 are said to have placed 
orders with the plaintiff for and on be- 
half of defendant No. 1/appellant, The 
defendant No, 1 are also accepted to be 
the owners and were responsible for 
making the payments. Even the signing 
of contract by defendant No. 2 is said 
to be on behalf of defendant No. 1. In 
these circumstances it appears te us that 
defendant No. 2 was possibly made a 
party more out of abundant caution. 
Plaintiffs decree, if any, evidentiy would 
have to be passed against defendant 
No. 1, in these circumstances it would 
be very harsh and unjust if the decree 
which has now been passed against the 
appellant and defendant No. 2 was al- 
lowed to stay against defendant No. 2 
when as indicated above we are allow- 
ing the appeal and setting aside the 
decree against the appellant and allow- 
ing the appellant to participate in the 
porceedings of the suit. No doubt the 
defendant No. 2 has not filed the appeal 
but this court has power under Order 41 
Rule 33 of the Code of Civil Procedure 
which empowers the Appellate Court to 


pass any order in favour of.any or all 


to enter appearance, Clearly when de- tha respondents, although such respon- 
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dents may not have filed any appeal or 


Objection, In the circumstances of the. 


case we are inclined to exercise our 
power under Order 41, Rule 33 and set 
aside the decree against the defendant 
No. 2 also, 


9. The position, therefore, that would 
emerge is that the appellant had enter- 
ed appearance within time. His non-com- 
pliance with the service of notice on 


plaintiff was not a non-compliance with. 


the mandatory provision and the decree, 
therefore, could not be passed on the 
ground that Order 37, Rule 2 (3) was 
attracted. No doubt the defendant No. 2 
has put in appearance late when he filed 
the application but in the circumstances 
we exercise our power under Order 37, 
Rule 3 (7), C.P.C, and condone the de- 
lay in entering appearance. We would, 


as a result allow the appeal and set- 


aside the judgment and decree passed by 
learned single Judge against the appel- 
lant and respondent No. 2. We feel that 
no’ useful purpose will be served by 
directing the appellant and respondent 
No. 2 to serve a notice of their appearance 
on the plaintiff, The parties are fighting 
litigation before us and the notice of 
appearance may now be therefore taken 
to be properly served on the plaintiff. 


10. The plaintiff had also put in an 
application under Order 37, R. 4, C.P.C. 
The court took no acction because it 
took the view that as no appearance 
has been entered by the appellant or 
respondent No. 2 no action was called 
for on the application moved by the 
plaintiff. As we have held that appea- 
rance must be now deemed to have been 
entered by appellant and respondent 
No, 2 the application filed by the plain- 
tiff under Order 37, Rule 4, C.P.C. can 
now be proceeded with. The appellant 
has already put in an application for 
leave to defend the suit. We feel that 


it is needless to ask for more formalities . 


to be gone inte and that application 
which has been filed by the appellant 
be treated as an application for leave 
to defend filed by him. Defendant No. 2 
however, has not filed any application, 
this he may do so within 10 days from 
today. The matter will now be remitted 
back to the learned single Judge for dis- 
posal in accordance with law and merits 
of the case. 


11. The parties are directed to appear 


before the Deputy Registrar on 15-5-1980. ` 


- As the conduct of the appellants ‘has not 
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been very commendable they will not be 
entitled to any: costs, . : , 
, Appeal allowed, 
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) J.D. JAN, J. 
Hari Singh and others, Petitioners v. 
Dharam Singh and another, Respondents. 


Civil Revn. No. 492 of 1979, D/- 14-7- 
1980.* ; i ; 


Civil P. C. (5 of 1908), ©. 8, Rr. 3, 4 
and 5 — Rule as to non-traverse in writ- 
ten statement — ‘Ought te he applied 
judiciously. 

The conjoint effect of Rules 3, 4 and 3 
of Order 8 is that a defendant who wants 
to deny the facts must do so clearly. and 
explicitly and a vague or evasive reply by 
the defendant cannot be considered to be 
a denial of fact alleged by the plaintifts. 
Thus statement that “the plaintiff is put 
to proof of the several allegations in the 
plaint” or “he does not admit correctness 
of the averments contained in the plaint” 
is generally speaking not sufficient denial 
within the meaning of Rules 3 and 4 of 
Order 8 and by virtue of Rule 5, the 
Court may relieve the plaintiff of the ob- 
eo of proving such allegations in his 
plaint as are neither specifically denied 
nor stated to be not admitted in the writ- 
ten statement. However, the rule as to 
non-traverse in written statement has not 
to be applied mechanically without apply- 
ing the judicial mind. It is not a rule of 
thumb to be followed blindly. This is 
amply clear from the proviso to sub- 
rule (1) of Rule 5 which confers discretion 
on the Court to require any fact “so ad- 
mitted” to be proved otherwise than b 
such admission. C. R. No. 332 of 1975, 
D/- 25-8-1976 (Delhi), Rel. on. 

(Para 8) 


Cases Referred: Chronological Paras 
(1976) Civil Revn. No. 332 of 1975, D/- 
25-8-1976 (Delhi), Hari Singh v. Dha- 
ram Singh 1 


g A 
AIR 1972 SC 2526 4 
P. L. Kalra, for Petitioners: Mahesh 


. Chandra, for Respondents. 


ORDER :— Both the above mentioned 
civil revisions arise out of the two iden- 
tical orders of even date viz. 7th Apri, 
1979 of a Sub-Judge Ist Class, Delhi 
directing the Petitioners Ram Dass and 


*To revise order of Shiva Charan Sub. J. 
lst Class, Delhi. D/- 7-4-1970. 


` HX/HX/D762/80/JDD. CO 


`- 1850 ~” 
Ram Singh etc. to file a fresh: written 
statement in the light of the directions 
given in the order passed by this Court 
in Civil Revision No. 382 of 1975, Hari 
Singh v. 
decided by Deshpande, f., as his Lord- 
ship then was on 25th of August, 1976. 
Ironically, this is the third time that the 
petitioners have approached this Court, 
even though the controversy between the 
parties centres round short point viz., 
what pleas are open to the legal repre- 
sentatives of a deceased defendant in the 
oa statement which may be filed by 
em. 


2. Succinctly, the facts germane to 
the disposal of these revision petitions 
are that as far back as 1965 réspondents/ 
plaintiff; who are descendants of one 
Fattu instituted two suits, one for re- 
covery of Rs. 4967.63 paise (its present 
No. being 818 of 1978) and the other for 
recovery of Rs. 7617.36 paise (its present 
No. being 314 of 1978) against Hari Singh, 
Kebri, Raghu Nath and Dharam Singh 
who are descendants of one Budha. Both 
the parties are residents of village Basai- 
darapur. The plaintiffs averred that both 
the parties from times immemorial held 
lands in Thok Budha of village Basaidara- 
pur and as such they were entitled to a 
share in the land of Shamlat Thok Budha 
in accordance with the area held by them 
in their individual Khewat i. e. “Hasab 
.rasad raqba khewat”. Shri Fattu ancestor 
of the respondents/plaintiffis had one- 
sixth share in the joint khewat comprising 
86 bighas, 5 biswas poshte) of land, as 
per settlement records for the year 1880. 
Sometime thereafter, he effected a mort- 

age of his land with conditional sale in 
avour of one Ganga Sahai. The latter 
instituted a regular suit (being Suit No. 18 
of 1894) ue Shri Fattu on the basis 
of the said mortgage after taking fore- 
closure proceedings and the suit was 
eventually decreed by the Extra Assistant 
Commissioner-Cum-Munsif Ist Grade on 
15th March, 1894. Eventually, in’ execu- 
tion of the said decree, he obtained pos- 
session of the land on 26th June, 1894 
and mutation No. 96, evidencing the said 
ae was duly sanctioned on 30th of May, 
1896.- 


Subsequently, Ganga Sahai sold the land 
to S/Shri Hira, Kishan Lal, Hukam and 
Mohan Lal, all sons of Budha vide sale 
deed dated 18th July, 1895. Since pukhta 
bighas. were converted into Kham bighas 
and in the Jamabandi for the year 1894- 
95, total area of the joint Khewat No. 58, 
. Khata No. 418 was recorded as 215 bighas 
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and 8 biswas and Shri Fatoo was record- 
ed as having one-fifth share therein. Muta- 
tion No. 115 was entered in favour of 
the aforesaid ancestors of the defendants/ 
petitioners in respect of sale deed dated 
18th July, 1895 and the same was duly 
sanctioned on 80th May, 1895. Thus the 
ancestors of the present petitioners were 
recorded as owners of 48 bighas and one 
biswa. Subsequently, another mutation of 
correction bearing No. 472 was recorded 
on 9th April, 1908 during the Settlement 
operations of 1908-09, inasmuch as it was 
noticed that only proprietary rights in 
the afforesaid land haying been sold in 
favour of the mortgagee Ganga Sahai, 
Shri Fattoo continued to be recorded as 
haqdar (owner) of the Shamlat rights 
corresponding to the aforesaid area. The 
aforesaid mutation of correction was de- 
cided on 80th March, 1909 and it was 
ordered that the sale of land by Shri Fat- 
too did not carry with it entitlement te 
have a corresponding share in the sham- 
lat land and as such the sons of Budha 
would be recorded as malik qabza while 
Fattoo would be recorded as hagdar 
shamlat. However. the order embodied 
in mutation No. 472 was somehow not 
incorporated either in misal haqivat i. e, 
{record of rights) prepared during the 
Settlement of 1908-09 on the subsequent 
jomabandis and as such Fattoo was not 
recorded as haqdar shamlat Thok Budha 
in respect of aforesaid area of 43 bighas 
and 1 biswa in the column of ownership. 


Thus the descendants of Shri Budha are 
recorded as owners of the land and not 
malik qabza. Hence the entries in the 
Jamabandi from the Settlement Year 
1908-09 till now do not depict the correct 
state of affairs. Consequently, on the ac- 
quisition of some area of the land com- 
peed in shamlat Thok Budha under the 

e-Settlement of the Displaced Persons, 
Land Acquisition Act 1948, proportionate 
compensation regarding the same was 
paid to the defendant/petitioners on the 
assumption that they were entitled to 
the corresponding share in the shanilat 
land on account of their ownership of 
khewat land which had been purchased 
by them from Ganga Sahai who had 
stopped into shoes of Fattoo deceased. 
Feeling aggrieved the respondents/plain- 
tiffs instituted the above mentioned two 
suits for recovery of the compensation 
wrongly paid to the defendants. 

8. All the defendants filed joint writ- 
ten statement dated 18th May, 1965. Be- 
fore, however, the suit could make much 
headway, Kehri who was defendant No. 2 
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in both the suits died and his sons Ram 
Dass and Ram Singh were brought on the 
record as his legal representatives. Since 
then the question as to what pleas are 
open to te legal representatives of the 
deceased defendant has become a bone 
‘of contention between the parties. The 
stand of the respondents/plaintiffs is that 
under Order 22, Rule 4 sub-rule (2) of the 
Code of Civil Procedure (hereinafter 
referred to as the Code) the legal repre- 
sentatives can take pleas which may be 
appropriate to their character as legal re- 
presentatives and they cannot raise a new 
plea which is inconsistent with the pleas 
already put forth by the deceased defen- 
dant. It is contended that the legal repre- 
sentatives of Kehri deceased in the instant 
suit have filed a written statement raising 
pleas which are not only inconsistent 
with the averments made by the deceased 
defendant but also have the effect of 
withdrawing some valuable admissions 
made by him or which were deemed to 
have been made by virtue of provisions 
contained in Order VIII, Rules 3, 4 and 
5 of the Code. i 

4. In the previous revision petition 
No. 382 of 1975 adverted to above, 
Deshpande, J., made the following obser- 
vations:— 

“Sub-rule (2) of R. 4 of O. 22 of the 
Civil Procedure Code clearly states that 
the legal representatives may make any 
defence appropriate to their character. 
This has been understood by the Supreme 
Court in J. C. Chatterjee v. S. K. Tandon, 
AIR 1972 SC 2526 (para. 11) and bya 
Division Bench of the Madras High Court 
iu Senchurama Naidu v. Annapurani 
Ammal, AIR 1916 Madras 1139 to mean 
that it is open to the legal representatives 
to raise a plea which had not been raised 
by the deceased so long as it is not in- 
consistent with the stand taken by the 
deceased.” 

5. So, while setting aside order dated 
26th March, 1975 of Smt. Manju Goel 
Sub-Judge, Ist Class, his Lordship direct- 
ed that, “the revision petitioners are al- 
lowed to file a written statement subject 
to the limitation that they do not with- 
draw admissions made by their deceased 
predecessor-in-title and do not contradict 
what he had said in the written state- 
ment which he had filed. Under the pro- 
viso to Order 8, Rule 5 it was for the 
Court before whom the written statement 
was filed by the deceased either to hold 
that vague denial by him was to be acted 
upon as an admission or that nevertheless 
the fact as admitted would have to be 
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proved by the plaintif otherwise. Since 
e Court had not given any decision in 
the matter, it would be open for the 
Court to do so now. Whether the legal 
representatives can make the general 
denials specific would depend on the 
exercise of the discretion by the Court 
to treat the vague denial as admission or 
to require independent proof of the fact 
by the plaintiff.” 
6. The above abstracts have been re- 
roduced in extenso as they have vital 
earing on the decision of this petition. 
The legal proposition enunciated therein 
being binding on the parties is not under 
challenge so the only question for deter- 
mination is whether the criteria laid by 
his Lordship have been correctly under~ 
stood and applied by the trial Court. 


7. On a juxtaposition of written state- 
ment dated 18th May, 1965 which had 
been initially filed by the defendants in- 
cluding Kehri deceased and the written 
statement dated 8th October, 1976 now 
filed by the petitioners including legal 
representatives of Kehri deceased, there 
is no shadow of doubt that the latter 
have tried to improve upon the former 
written statement in several respects. 
However, the point in issue precisely is 
whether alterations/additions made by 
the petitioners are not in consonance 
with the criteria laid by Deshpande, J. 
in the previous revision tition, Evi- 
dently the learned Sub-Judge has vide 
impugned order come to the conclusion 
that the admissions made by the defend- 
ants in the earliest written statement are 
sought to be withdrawn by the petitioners 
and the pleas now raised are quite in- 
consistent with those in the original 
written statement filed by Kehri deceas- 
ed and others. They had admitted sale of 
land by Shri Ganga Sahai in favour of 
their ancestors whereas in the written 
statement now filed by the defendants 
the factum of sale has been denied. In 
the original written statement, the defen- 
dants in reply to paras 2 to 5 of the plaint 
simply said that “the plaintiffs are 
strict proof of their averments” and they 
simply denied allegations contained in 
para 6 of the plaint. 

8. It is however noteworthy that in 
pan 1 to 5 of the plaint, the respondents 

ad simply narrated facts culminating in 
sanction of mutation No. 115 recorded 
on the strength of sale deed dated 18th 
July, 1895 executed by Ganga Sahai in 
favour of sons of Budha. Since these 
events relate to the hoary past stretching 
back to nearly 70 years prior to the insti- 
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tution of the suit, the defendants could 
possibly have no personal knowledge of 
the same. Surely, it would have been an 
uphill task for them to trace back the 
revenue records and verify the facts be- 
fore filing the written statement, So they 
could justifiably put the plaintiffs to proof. 
It is true. that the conjoint effect of 
Rules 3, 4 and 5 of Order 8 of the Code 
is that a defendant who wants to deny 
the facts must do so clearly and explicitly 
and a vague or evasive reply by the de- 
fendant cannot be considered to be a 
denial of fact alleged by the plaintiffs. 
Thus, statement that “the plaintiff is put to 
proof of the several allegations in the 
plaint” or that “he does not admit correct- 
ness of the averments contained in the 
plaint” is generally speaking not sufficient 
denial within the meaning of Rules 8 and 
4 of Order 8 and by virtue of Rule 5, the 
Court may relieve the plaintiff of the ob- 
ligation of proving such allegations in his 
plaint as are neither specifically denied 
nor stated to be not admitted in the writ- 
ten statement. However, the rule as to 
non-traverse in written statement has not 
to be applied mechanically without ap- 
plying the judicial mind. It is not a rule 
of thumb to be followed blindly. This is 
amply clear from the proviso to sub- 
rule (1) of Rule 5 which confers discre- 
tion on the Court to require any fact “so 
admitted” to be proved otherwise than 
by such admission. 


That was precisely what Deshpande, J. 
ruled in the previous revision petition 
when he said “whether the legal repre- 
sentatives can make the general denials 
specific would depend on the exercise of 
the discretion by the Court to treat the 
vage denial as admission or to require 
independent proof of the fact by the 
plaintif.” Unfortunately the apa 
order is absolutely silent on the pleadings 
of defendants in paras 1 to 5 of the writ- 
ten statement dated 18th May, 1965 and 
the learned Sub-Judge has simply dwelt 
upon their reply in para 7 of the said 
written statement, in construing that 
it was tantamount to admission of sale 
by Shri Ganga Sahai in favour of the 
ancestors of the defendants. It bears re- 
petition that a -party is expected to ex- 
pressly deny the fact which lies within 
its knowledge. Thus where the defendant 
has no knowledge of a fact, the Court 
will not be well advised to decide against 
the defendant on this technical ground 
for want of specific denial. In such a case 
a duty is cast on the Court to properly 
marshal all the facts before coming to a 
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final conclusion and in exercising its dis- 
cretion, the Court must have regard to 
the justice of the cause with particular 
reference to the relative position of the 
parties, and the period when the alleged 
events took place. Hence the instant is a 
fit case where the facts alleged in paras 2 
to 5 of the plaint should not be deemed 


. to have been admitted by virtue of rule 


of non-traverse as embodied in Rule 5 of 
Order VIII. = 

9. As a natural corollary, therefore, it 
would follow that the Court oxght +o 
have required the plaintiffs to establish 
the factum of mortgage in favour of 
Ganga Sahai and execution of sale deed 
dated 18th July, 1895 by the latter in fav- 
our of ancestors of the petitioners. 

10. As regards pan 6 of the plaint 
which embodies the assertion by the 
plaintiffs that Ganga Sahai was only málik 
gea while Fattoo continued to ke haq- 

ar shamlat rights, the defendants denied 
the same in terms. Certainly, it cannot be 
said to be a vague or evasive denial, 
especially when it is read in the context 
of defendants’ reply in the preceding 
paras of the written statement. Evidently 
the effect of traversing allegations in the 
plaint is to require the plaintiff to prove 
all the allegations. Hence, the reply of the 
defendants contained in para 7 of the 
written statement dated 18th May, 1965 
had to be read in conjunction with their 
teply in the preceding paragraph. Para 7 


. Of, the plaint incorporates the facts sur- 


rounding mutation of correction No.. 472 
while the averments made in para 8 high- 
light non-inclusion of the order passed 
in mutation No. 472 in the record of 
rights prepared at the Settlement of 1908- 
09 and subsequent Jamabandis. 


It was in this context that the defend- 
ants contended that “the legal presump- 
tion is that sale carries with it all the ap- 
purtenances thereto and unless a differ- 
ent intention is expressed or necessarily 
implied transfer of property passes forth- 
with to the transferee all the interest 
which the transferor is then capable of 
passing in the property and in the legal 
incidents thereof. The sale by Shri Ganga 
Sahai therefore, was inclusive of e 
Shamlat Deh rights and in case it was 
not so there should have been a specifie 
mention about its exclusion in the sale 
deed itself. It is denied that Shri Ganga 
Sahai and the ancestors of the defendants 
were mere malik qabza of the 48 bighas 
and one biswa land or that Fattoo was 
haqdar. It is maintained that Ganga. 
Sahai or for that matter the ancestors of. 
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the defendants were haqdars of shamlat 
rights pertaining to 48 bighas and ore 


biswa land purchased by them.” So I find. 


considerable force in the contention of 
the learned counsel for the petitioner. 
that the aforesaid reply was simply an 
exposition of proposition of law as re- 
ards the loga consequences which flow- 
m sale of agricultural land vis-a-vis 
the rights of the vendor in shamlat land 
and it was hardly intended to admit the 
factum of sale by Ganga Sahai in favour 
of the ancestors of the defendants. There 
can be no two opinions that the written 
statement has to be read as a whole and 
a stray sentence in one of its paragraphs 
cannot be picked up as an admission oo 
the part of the defendants as to absolve 
the plaintiffs from the obligation to 
prove their case. . 


11. To sum up, having regard to the 
nature of litigation between the parties, 
relating as it does to rights of the ances- 
tors of the parties in shamlat land and 
the transactions of mortgage and sale ete. 
which took place in the hoary past, re- 


plies contained in the original written | 


‘statement dated 18th May, 1965 of the de- 
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‘fendants cannot. be. ‘taken as -admissions 


on the technical ground of their . being 
evasive and vague. So the plaintiffs can- 
not be relieved of their obligation to 
prove the allegations contained in paras 1 
to 8 of their plaint and the Court would 
be well justified in requiring them -to 
prove those facts otherwise than as ad- 
missions under Rule 5 of Order 8. As a 
raat? corollary, therefore, it would 
follow that the pleas now sought to be 
raised by the petitioners are not, strictly 
speaking, contradictory or inconsistent 
and the same are not tantamount to with- 


‘drawal of any admission made by Kehri 


deceased. 

12. Consequently, these revision peti- 
tions succeed, the impugned order is set 
aside and the petitioners are allowed to 
raise the pleas embodied in their written 
statement dated 8th October, 1976. The 
trial Court shall now proceed further in 
the matter as expeditiously as possible 
according top priority to both the suits 
which have already grown nearly 15 years 
old. However, the parties are left to bear 


their own costs. 
Revisions allowed. 
ernment i 


END. 


THE 


_ Al India Reporter 


1980 


a [ Yol. 67 ] 





GAUHATI HIGH COURT 
CITATION : A. I. R. 1980 GAUHATI 
CHIEF JUSTICE 
Hon'ble Chief Justice B. Islam, M.A., LL.B. 


PUISNE JUDGES 


Hon’ble Justice D. Pathak, B.A. (Cal.) ut.p. (Gau Ja LLM. (uonapo 
n ji K. M. Lahiri, 3.a., B.L. 
n 9 N. Ibotomhi Singh, B.80., B.L. 
‘i a K. N. Saikia, m.A. (dom.) LL.M. 
1 i B. L. Hansaria, M.A., M.80., LL.B. 


ADYOCATES.GENERAL 
Shri B. O. Barua, M.80., B.L. Assam 
Shri Nirendra Mohan Lahiri, m.A., B.& Meghalaya 
Balaraj Trika, Manipur 


D. P. Kundu. Tripura 


Shri J. P. Bhattacharya. Nagaland 


GOVERNMENT ADVOCATES 


P. K. Barua, (Senior). Assam 
Shri. A. K. Sarma. (a ) 


Shri A. Sarma. Meghalaya 
REPORTER: 
Shri Nagendra Mohan Ganguly, B.L., Advocate, Gauhati. 
CHIEF EDITOR: 
Shri V. R. Manohar, Advocate (Nagpur). 


Printed by D. W. CHITALEY at the A. I. R. Rotary Printing Press and by Laxmenrac- 
Mahale, Secretary, Press Workers Auodyogic Sahkari Sanstha Ltd. at the All India 
Reporter Press, and Published by D. W. CHITALEY on behalf of and in the 
name of the All India Reporter Ltd., at Congress Nagar, Nagpur. 


( All Rights Reserved. ) 





NOMINAL TABLE 


Abdul Mazid v. Burhanuddin Ahmed (Sep) 44 
¿Barkatullah v. Rabindranath Malakar (Jul) 85 
Chittaranjan Banerjee v. Deputy Commissioner, 


Lakhimpur (Nov) 62 (FB) 
“Gatik Chandra Bora Smt. v. Smt. Milan Baroi 
(Dec) 73 
«Golok Chandra Barua v. Dev Kanta Barua 
(Jul) 81 
Jagneswar Nath v. Jatra Mohan Sarkar 
(Apr) 28 


Jamini Mohan Das v. Niranjan Das (Dec) 76 
‘Jitendra Nath Saikia v. Himanshu Kumar Dutta 


(Dec) 77 

‘Kamal Chandra Dutta v. Ram Chandra Goala 
(Apr) 19 

*Kiranmayee Das Smt. v. Assam Board of 
Revenue: (Jul) 25 


(Apr) 12 
Gopal 
(Apr) 16 


“Maipileng R. v. L. Lalmani Sharma 


Manaharmayum Tolen Sharma v. Sakhi 
tDevta 


Nuratmal Jain v. Smt, Tarinibala Bora 


(Jul) 80 

P. G. D. Ombrain v. Collector of Kamrup, 

Gauhati (Sep) 55 
Phukan Chandra Bayan v. Madhav Chandra 

ev 68 

Rupeswar v. Aniram (Nov) 60 

Sahadari Mst. v. Dasarath Shah (Dec) 79 

Sailala v. Smt. Ngurtaiveli (Nov) 70 


Samurailatpam Jugeswar v. Krishna Kumar 
(Apr) 11 
of India 
: (Jul) 40 
Sudhir Namasudra v. Purnendu Kumar Das 


Somi Horam Tongkhul Naga v. Union 


Jan) 1 

Superintendent of Police, Cachar v. Abdul 
Rashid (Jan) 8 
Surendra Kumar Sarkar v. Smt, Chapala Sundari 


Bhowmik (Jan) 6 
Tapan Chandra Deb Barma v. Dulal Chandra 
Deb Barma (Jan) 3 
Thagiram Borah v. State (Nov) 59 


SUBJECT INDEX 


Assam Excise Rules (1945), R. 223 (4) — 
Dependence of a person — Pont of time for 
«grant of settlement — Should be at the time 
of settlement — Dependence at any time in 
«past cannot disqualify a person under B rule 
ec 

Assam High Court (Jurisdiction Over District 

Council Courts) Order (1954) 

See under High Court Rules and Orders. 
‘Assim Panchayati Raj (Administrative) Rules 

(1973) 


See under Panchayats. 
‘Assam Urban Areas Rent Control Act (17 of 
1972) 


See under Houses and Rents. 


«Civil Procedure Code (5 of 1903), S. 2 (2) — 
“See also Ibid, S. 47 (Jan) 3A 


-—§. 11 — See also Ibid, O. 22, R. 1 
(Dec) 79 


——-S. I] -- Appeal against order dismissing 
ssuit in default —- Order of remand of suit in 
sappeal —: It is without jurisdiction — Does 
enot operate as res judicata (Jan) 8B 
-—Ss, 47, 2 (2), 99-A and 104 (as amended 


“by Civil Procedure (Amendment) Act, 1976) — 
Civil Procedure (Amendment) Act 1976, Sec- 
“tion 97 (2) (a) — Order determining question 
-under S. 47 passed on or after 1-2-1977 when 
Amendment Act came into force — No appeal 
"lies — Neither S. 99-A nor S. 104 confers right 


“of appeal -= Section 97 (2) (a) saves pendin 
appe (Jan) 3A 











S. 91 — See Manipur Maharaja Durbar 
‘Resolution No. 10-A (Apr) 12 
——S. 92 — Public Trust — Suit by Deity for 
-declaration of title to land against defendant 
-elaiming interest adverse to Deity — Suit is 
not covered by S. 92 (Apr) 16 
=S. 99-A — See Ibid, S. 47 (Jan) 8A 
Ss, 100 and 101 — Question that appeal 








against order of Munsiff dismissing suit for 
default is not competent — Is a question of 
‘law going to the root of the case — Can be 
‘gaised in second appeal (Jan) 8A 


——S. 100 andO. 8, R. 2andO. 1, Br. 8and13 
+ Suit by A against B for declaration of title 


Civil P. C., (contd.) 

and possession of land — Point of non-joinder 
of B’s mother not specifically pleaded in written 
statement — It cannot be raised in second ap- 
peal (Apr) 23 
S. 104 — See Ibid, S. 47 (Jan) 8A 
——S. 115 and Assam High Court (Jurisdiction 
over District Council Courts) Order (1954), 
Cl. 6 — Power to re-appreciate evidence while 
exercising revisional jurisdiction —- Is conferred 
by Cl. 6 of the Assam High Court (Jurisdiction 
over District Council Courts) Order (Nov) 70A ` 


S. 144 (Prior to amendment in 1976) — 
‘Varied or reversed’ — Meaning of. AIR 1931 
Cal 14 and AIR 1944 Lah 165 and AIR 1937 
All 282, Dissented from (Apr) 194 


S. 144 — Decree-holder obtaining posses- 
sion and thereafter selling property to third 
party — Application for restitution on reversal 
of decree — Cannot be resisted by third party 
purchaser (Apr) 19B 


———O, 1, R. 8 — See Ibid, S. 100 (Apr) 28 
——O. 1, R. 8 — See Manipur Maharaja Dur- 
bar Resolution No. 10-A (Apr) 12 
~—0O, 1. R. 13 — See also Ibid, S. 100 


(Apr) 23 
O, 1, R. 18 — Objection relatin 











to mis- 
joinder —— Ought to be taken at trial stage — 
Failure to — Would amount to waiver 





(Tul) 308 
——0O. 6, R. 17 — See Ibid, O. 9, R. 8 

(Jan) 6C 
—— 0. 8, R. 2 — See Ibid, S. 100 (Apr) 28 
———0O. 9, R. 8 — Suit called on for hearing 


during recess of Court without notice to plain- - 
tiff — Dismissal of suit for non-appearance of 
plaintiff is illegal (Jan) 6A 


——O. 9, R. 8 — Suit transferred to another 
Court — Transferee, Court fixing date of hear- 
ing without notice to defendant — Defendant 
absent — Dismissal of suit for non-appearance 
of plaintiff is invalid (Jan) 6B 
——O. 9, R. 8 and O. 6, R. 17 — Plaintiff 
filing application for amendment of plaint — 
App ication wrongly rejected — Application for 
adjournment also rejected and suit called on 


Subject Index, A. {. R. 1880 Gauhati . g 


Civil P. C. (contd.) 


for hearing — Dismissal of suit for plaintif’s 
failure to turn up on call is invalid (Jan) 6C 


——O. 22, Rr. 1 and 2 and S. 11 — Legal re- 
presentatives impleaded after death of defen- 
dant — However some of the representatives 
left out — Fresh suit by left out representatives 
df barred by res judicata > (Dec) 79 
O. 22, R. 2 — See Ibid, O. 22, R. 1 
(Dec) 79 
——O. 89, Rr. 1 and 2 — Violation of injunc- 
tion — Proof (Jan) 1A 
——O. 39, R. 2 — See also Ibid, O. 89. R. 1 
(Jan) 1A 
——O. 39, R. 2 — Persons, not injuncted by 
order of the Court, cannot be punished for 
violating restrictive injunction (Jan) 1B 
89, R. 2; O. 43, R. 1 (r) — Order of 
trial Court that there was no violation of in- 
junction order —- Appeal — Limit of jurisdic- 
tion of appellate Court to interfere (Jan) 1C 
——O. 48, R. 1 (x) — See Ibid, O. 39, R. 2 


pn 


(Jan) 1C 
——-O. 45, R. 15 — See Constitution of India, 
Art. 145 (1) $ (Jul) 31 


Civil Procedure (Amendment) Act (104 of 1976), 
5. 97 (2) (a) — See Civil P. C. (1908), S. 47 
(Jan) 8A 
Constitution of India, Art. 14 — See Panchayats 
—- Assam Panchayati Raj (Administrative) Rules 
41978), R. 28 (4) (Nov) 59 
——Art. 19 — Right to property — When can 
be lost (Jul) 40C 
—-—Art. 145 (1) (f) — Supreme Court Rules 
(1966), O. 18, R. 6 — Petition for execution of 
Supreme Court order for costs made in elec- 
tion appeal under Representation of the People 
Act — Forum (Jul) 31 
———Art. 226 — See also Tenancy Laws — 
Assam Land and Revenue Regulation Act 


(1886), S. 81 (Jul) 25A 
wm—Art. 226 — Issuance of writ of mandamus 

(Jul) 40D 
‘Contract Act (9 of 1872), S. 126 — See 


Tenancy Laws —- Assam Land and Revenue 
Regulations (1886), Regn. 146 (Nov) 62 (FB) 
mr, 128 -— See Tenancy Laws — Assam 
‘Land and Revenue Regulations (1886), Regu- 
lation 146 (Nov) 62 (FB) 
‘Easements Act (5 of 1882), S. 52 — See Mani- 
yur Maharaja Durbar Resolution No. 10-A 
(Apr) 12 
‘Evidence Act (1 of 1872), S. 64 — Documents 
— Proof — Mere marking of an exhibit does 
not dispense with the proof of documents 
(Sep) 55B 
——S§: 115 — Estoppel by acquiescence ~~ 
‘When takes place (Nov) 70B 
General Clauses Act (10 of 1897), S. 3 (17) — 
See Constitution of India, Art. 145 (1) Œ) ` 


(Jul) 81 
~—-§, 6 — Repeal and simultaneous re-enact- 
ment — Section 6 if applicable (Jan) 8B 


HIGH COURT RULES AND ORDERS 


—Assam High Court (Jurisdiction over District 
‘Council Courts) Order (1954), Cl. 6 — See 
Civil P. C. (1908), S. 115 (Nov) 70A 


‘High Denomination Bank Notes (Demoneti- 
sation) Act (11 of 1978), S. 8 — Exchange of 
‘Notes — Presentation — Delay in presentation 
of notes — Condonation of delay by, Reserve 
‘Bank of India in presentation — Issue of guide- 
lines by Court to Reserve Bank of India 

; (Jul) 40B 


HOUSES AND RENTS 


—Assam Urban Areas Rent Control Act (17 of 
1972), S. 5 — Suit for eviction — Tenant depo- 
siting only part of arrears of rent — Not entitl- 
ed to relief under S. 114, T. P. Act assuming 
it applied (Nov) 68 


Land Acquisition Act (1 of 1894), S. 4 (1) — 
See Ibid, S, 23 (1) . (Sep) 55A 
——Ss. 28 (1), 4 (1) .— Compensation — 
Determination of — Market yalue — Com- 
parable sales — Factors to be taken into consi- 
deration (Sep) 55A 
Limitation Act (36 of 1963), S. 5 — “Sufficient 
cause” — Marriage of applicant having been 
solemnised, his being “engrossed in marriage” 
is no sufficient cause (Nov) 60A 
S. 12 — Judgment delivered on 31-3-1979 
— Decree signed on 5-4-1979 — Application 
for copy made on 8-5-1979 -— Applicant not 
entitled to benefit of the period between 31-3- 
1979, and 5-4-1979 under S. 12 (Nov) 60B 
Manipur Maharaja Durbar Resolutian No. 10-A 
af 20-7-1932, Para 3 (b) — Civil F. C. (1908), 
O. 1, R. 8 and S. 91 — Easements Act (1882), 
S. 52 — Villagers granted area of Uyok (forest 
reserve) for collecting fuel and cutting woods 
— Since then villagers using it continuously — 
Right held was not licence but was between 
public and private rights and was recognised 
in Manipur State (Apr) 12 
Motor Vehicles Act (4 of 1989), Ss. 48, 134 (1) 
(A) — Grant of permit erroneously by Regional 
Transport Authority —- Owner purchasing vehi- 
cle on that basis — Cancellation of permit in 
appeal — Owner put to loss — R. T. A, should 
rectify it by granting suitable pernit on an- 
other route (Dec) 76 
=—S. 95 (2) — Passenger vehicle causing ac- 
cident in public place — Death of pedestrian 
— Claim for compensation — Determination 


(Dec) 78 
—S. 184 (1) (A) — See Ibid, 5. 48 


(Dec) 76 
PANCHAYATS 


—Assam Panchayati Raj (Administrative) Rules 
(1978), R. 28 (4) — Rejection of tenders — 
Lesser bid accepted ~— No reasons given for 
rejection of other tenders — Rejection, held, 
was illegal (Nov) 59 





Principle of natural Justice — See Tenancy 
Laws — Assam Land and Revenue Regulation 
Act (1886), S. 81 (Ful) 25A 
Representation of the People Act (43 of 1951), 
Ss. 81, 100 and 97 — Election petition — Re- 
count and scrutiny of disputed votes on basis 
of agreement between parties can be done 


(Jul) 35 
— 5S. 97 — See Ibid, S. 81 Hon 85 
—S. 100 — See Ibid, S. 81 Jul) 35 





S, 122 — See Constitution of India, Arti- 
cle 145 (1; ( (Jul) 31 
Reserve Bank of India Act (2 of 1984), Ss. 29, 
23, 24, 26 and 89 — Reserve Bank is the sole 
note issuing authority and has the obligation 
to exchange those notes, except when it is re- 
lieved of that obligation under the provisions- 





of Act (Jul) 40A 

—-S. 23 —+ See Ibid, S. 22 (Jul) 40A 
——S. 24 — See Ibid, S. 22 Yun 40A 
—S. 26 — See Ibid, S. 22 Jul) 40A 


——S. 39 — See Ibid, S. 22 (Jul) 40A 


4 i Subject Index, A, I 


Specific Relief Act (47 of 1963), S. 19 (b) — 
Notice —- Concept of notice as envisaged in 
S. 8, Expln. II of T. P. Act is to be applied 

. (Sep) 44 


Stamp Act (2 of 1899) 
See under Stamp Duty. 


STAMP DUTY 


—Stamp Act (2 of 1899), S. 36 — Promissory 


Note insufficiently stamped — Admitted into 
evidence after contest — Matter cannot be 
agitated in revision (Apr) 11 
Supreme Court Rules (1966), O. 13, R. 6 — 


See Constitution of India, Art. 145 (1) (D : 
i ; (Jual) 31 


TENANCY LAWS 
—Assam Land and Revenue Regulation (1 of 


1886), S. 81 — Revenue sale — Validity — 
Sale without notice is invalid (Jul) 25A 


R. +1980 Gauhati 


Tenancy Laws — Assam Land & Revenue Re- 
gulation (contd.) j 








S. Sl — Setting aside sale — Conditions. 
requisite — Possession of land by applicant is- 
irrelevant Gul) 25B- 

S. 81 — Limitation — Starting point — 
Defaulter not served with any notice — Time 
runs from date of knowledge of order making, 
sale final ' (Jul) 25C 

146 — Surety for defaulter —~ 





S. 
Liability — Surety cannot be held liable for 
past liabilities arising out of misappropriation. 
of revenue collections (Nov) 62 (FB): 


Transfer of Property Act ( of 1882}, S. 8 


“Expln, IT — See Specific Relief Act (1968), 
S. 19 (b) (Sep) 44! 
-S, 109 — Election by lessee — Transfer 





of property by gift — Suit for arrears of rent 
filed by lessor and the transferee jointly — 
Death of lessor pending suit — Heirs brought 
on record — Lessee cannot take plea of elec-- 
tion (Jul) 304. 
S. 114 — See Houses and Rents — Assam 
Urban Areas Rent Control Act (1972), S. 5 
(Nov) 68 





LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM ETC. 
IN A, I. K: 1980 GAUHATI i 
Diss. : Dissented from in; Over. :Overruled in; Revers.: Reversed in 


(1968) Civil Rule ‘No. 249 of 1987, Dj- 
_ 1969 (Assam) Revers. : AIR 
SC 1242 (Aug). ' 
AIR 1969 Assam & Naga. 134 (Pt. B) — Diss. 

AIR 1980 Delhi 7 (Jan). : 


10-7- 
1980 


(1970) 77 ITR 984 tea — Over. AIR 1980: 


SC 485 A (Apr). 


AIR 1970 Manipur 57 (Et. D) — Diss. 


ATR: 
198) All 869 A (Nov). 


COMPARATIVE TABLE 
AIR 1980 GAUHATI 
AIR Gauhati =:Other Journals 


AIR Other Journals oh Other Journals 
1 oon 
; sve 19 = 
me 23 ee 
6 25 ate 
8 .. 30 eae 
11 aoe 31 v.. 
12 i wo ses 


AIR Other Journals AIR Other Journals? 
40 fs. 68 AY, 
44 s 70 sie 
5B ie 73 1980 TAC 94 
59 1980 AO J 891 
on 76 aus 
60 os 77 “a 
62FB esa 3 ove 





All India Reporter 
1980 


| Gauhati High Court 


E pete 


AIR 1980 GAUHATI 1 
(AGARTALA BENCH) 
K. LAHIRI J. 


Sudhir Namasudra and others, Peti- 
tioners v. Purnendu Kumar Das, Respon- 
dent. 


Civil Revn. No. 18 of 1977, DJ- 27-3- 
1979.* 


(A) Civil P. C. (1908), O. 39 Rr. 1 & 2 
— Violation of injunction — Proof, 
Violation of an injunction is punish- 
able under the Code itself. The nature 
of the proceeding and quality of evi- 
dence which are required to be prov- 
ed and established may not be 
of the standard of . criminal pro- 
ceedings. It is an established law 
that establishment of violation of order 
of injunction, being punitive proceedings, 
require stricter proof than civil actions, 
(Para 2) 
(B) Civil P. C. (1908), O. 39 R. 2 — 
— Persons, not injuncted by order of 
the Court, cannot be punished for violat- 
ing restrictive injunction. (Para 3) 


(C) Civil P. C. (1908) O. 39 R. 2, O. 43 
R. 1 (r) — Order of trial Court that 
there was no violation of injunction 
order — Appeal — Limit of jurisdiction 
of appellate Court to interfere. 

The appellate Court is not competent 
to interfere with an order passed by the 
trial Court holding that there was no 
violation of an order of injunction merely 
because it arrives at a different conclu- 
sion on the same set of facts but with- 


*From Judgment and order of S. M. Ali, 
Addl. Dist. J., Tripura, D/- 24-5-1977. 
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out arriving at the conclusion that tne 

findings arrived at by the trial Court 
were unreasonable, perverse or violative 
of any known principles of civil juris- 
prudence. (Para 5) 

The judgment of the appellate Court 
cannot be sustained when the conclu- 
sion arrived at by the trial Court was 
grounded on several reasons and the 
appellate Court merely finds one of such 
grounds to be unreasonable and reverses 
the judgment and order of the trial 
Court. (Para 5) 

D. Purkayastha, for Petitioners. : 

ORDER:— The moot questions raised 
in the civil revision are:— 

(A) What is the limit or extent of 
the jurisdiction of an appellate Court 
hearing an appeal under O. 43 R. 1 (r) 
of the C. P. C.? Whether the appellate 
Court is competent to interfere with an 
order passed by the trial Court hold- 
ing that there was no violation of an 
order of injunction merely because it 
arrives at a different conclusion on the 
same set of facts but without arriving 
at the conclusion that the findings arriv- 
ed at by the trial Court were unreason- 
able, perverse or violative of any known 
principles of civil jurisprudence? 

(B) Whether the judgment of the ap- 
pellate Court can be sustained when the 
conclusion arrived at by the trial Court 
was grounded on several reasons and 
the appellate Court merely finds one 
of such grounds to be unreasonable and 
reverses the judgment and order of the 
trial Court? 

(C) Whether a person not injuncted 
against by a civil court under O. 39 R. 1 
of the Code can be penalised for viola- 
tion of an order of injunction? : 


i 
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2. The present petitioners were not 
parties in title suit No. 26 of 1970 insti- 
tuted by the opposite party in which an 
order of injunction had been passed 
against the defendant Aswini (since 
dead). Late Aswini was injuncted not to 
enter into the suit land. There was no 
order rendered by the learned Addl. 
Subordinate Judge injuncting his ser- 
vants, agents, workmen or relations in 
the manner set out in form No. 8 of 
Sch. 1, Appendix ‘F’ of the C. P. C. 
The forms given in the Appendix are 
statutory forms as enjoined under O. 48 
R. 3 read with S. 121 of the C. P. C. 
However, the forms are subject to alter- 
ation by the High Court under S. 121 of 
the C. P. C. Form ‘P-18’ has been pre- 
scribed by Gauhati High Court in Civil 
Rules and Orders Vol. II page 278. It 
clearly shows that a Court being satisfied 
can injunct a defendant and also other 
persons like agents, servants, relations 
etc. of the party. The indubitable posi- 
tion in the present case is that there 
was no order of injunction against the 
petitioners. Violation of an injunction 
is punishable under the Code itself. The 
nature of the proceeding and quality of 
evidence which are required to be pro- 
ved and established may not be of the 
standard of criminal proceedings. Un- 
doubtedly the proceedings are punitive 
in nature. It is an established law that 
allegations like fraud, undue influence 
establishment of violation of order of in- 
junction being punitive proceedings re- 
quire stricter proof than civil actions. 


3. Be that as it may, in the instant 
case we are concerned with the ques- 
tion, as to whether persons not injunct- 
ed by an order of the court can he 
punished for violating a restrictive in- 
junction. An injunction is a judicial pro- 
cess whereby a party is ordered to refrain 
from doing or to doa particular act 
or thing. It is well known, that the for- 
mer is called ‘restrictive injunction,’ and 
the latter a ‘mandatory injunction.’ An 
injunction is an order of the Court. An 
interlocutory or interim injunction is to 
preserve matters ‘in situ’ until the case 
can be tried. In my opinion there can- 
not be a violation of an order of injunc- 
tion by a person unless he is pointedly 
injuncted not to do or to do certain 
things by a Court of law. In the instant 
case I have perused the order of injunc- 
tion issued by the learned Addl. Sub- 
ordinate Judge and find that the order 
did not contain any direction to the peti- 
tioners not to enter into the suit land. 


A.L R. 


As such, assuming, they had been in the 
land they are not liable for violation of 
the injunction. 


4. In my opinion, when an appellate 
Court hears an appeal under O. 43 R. 1 
(r) it is an ordinary rule that findings 
arrived at by the trial court on appraisal 
of evidence recorded by him on noting 
the demeanour of the witnesses ought 
not to be disturbed unless the findings 
arrived at are such that it amounted to 
abuse of the process of the Court or 
caused injustice. The trial court has 
held that (1) the witnesses for the 
plaintiff were discrepant on all material 
particulars; (2) there was material varia- 
tion of the case presented by the plain- 
tiff in his application for violation of 
order cf injunction and the case put for- 
ward in Court; (3) although on the own 
admission of the plaintiff there were in- 
dependent and disinterested witnesses 
who had witnessed the alleged violation 
and whose names clearly appeared in 
the application of the plaintiff, they 
were not examined in court without as- 
signing any reason. As such it has drawn 
an adverse inference against the plaintiff 
and disbelieved his allegation as to the 
alleged violation of the injunction by the 
petitioners and late Aswini. 


5. The appellate Court below revers- 
ed the well reasoned order of the learn- 
ed Addl. Subordinate Judge merely on 
the ground that in its own estimation the 
discrepancies were not material. The 
learned Judge did not arrive at the con- 
clusion that the findings arrived at by 
the learned Addl. Subordinate Judge 
were not such that a reasonable person 
instructed in law could not have arrived 
at that conclusion. The learned Judge in 
appeal has merely touched the fringes of 
the discrepancies and did not take note 
of the material discrepancies found by 
the learned Addl. Subordinate Judge. I 
find that the learned Addl. Subordinate 
Judge has very rightly held the discre- 
pancies to be material and the proved 
discrepancies or variations created grave 
doubt and established by preponderance 
of probability the case of the petitioners. 
That apart, the learned Judge reversed 
the finding of the learned Addl. Subordi- 
nate Judge without setting out his find- 
ing why the plaintiff did not examine the 
independent witnesses who were said to 
have been present at the time of the al- 
leged breach of injunction. The learned 
appellate Court, has not considered the 
material variation between the case 
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presented by the plaintiff in his 
application and the case put for- 


ward by him and his witnesses dur- 
ing trial. Under these circumstances the 
learned Judge was not justified in set- 
ting aside the order of the trial Court 
when the latter on consideration of ail 
admissible materials reached a well 
reasoned conclusion. The learned Addl. 
Subordinate Judge set out three reasons 
for rejecting the case of violation of in- 
junction against the petitioners and 
Aswini. The learned appellate Court mere- 
ly touched the fringes of one point and 
found it to be otherwise but could not 
come to the conclusion that the two 
other findings were umsupportable. As 
such the appellate judgment cannot be 
sustained. The law as to reversal by a 
Court of appeal of an order made by 
Judge below is well established. The ap- 
pellate Court is competent to set aside 
the order appealed against when it 
reaches a clear conclusion that there has 
been wrongful exercise of power by the 
trial Court and that no weight or no 
sufficient weight, has been given to rele- 
vant consideration. Then the reversal of 
the order on appeal may be justified. 
The Court of appeal should not interfere 
with an order of the trial Judge acting 
within his jurisdiction until the appellate 
Court is clearly satisfied that the trial 
Court was wrong. If three grounds are 
set out for arriving at the conclusion, 
the appellate Court shall be justified in 
reversing the conclusion reached by a 
trial Judge only on reversal of the three 
grounds but not otherwise. The Court of 
appeal cannot pick up only one point and 
after holding that the said ground is 
wrong cannot set aside the entire judg- 
ment and order of the trial Court until] 
it finds the other grounds to be un- 
supportable. Theré is no doubt that the 
appellate Court is the Court of appeal 
on the question of fact as well of law 
but the judgment of the appellate Court 
would be incomplete if it does not meet 
all the points on the basis of which con- 
clusion was arrived at by the trial Court 
and reverses the entire judgment after 
reversing only one point. In the instant 
case the appellate Court has reversed 
the finding on point No. 1; but did not 
touch the findings Nos. 2 and 3. The said 
findings have strong backing of evidence 
and materials. Under the circumstances, 
I have no hesitation in holding that the 


judgment of the appellate Court cannot 
be sustained. I have gone through the 
record and find that the findings Nos, 2 
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and 3 are based on materials on record. 
As a result of the foregoing discussions 
I hold that the impugned appellate order 
cannot be sustained. Accordingly I re- 
verse it and maintain the order of the 
trial Court. 

6. In the result, I hold that the appel- 
late Court has acted illegally and with- 
out jurisdiction in rendering the impugn- 
ed order which has occasioned a failure 
of justice. I set aside the impugned order 
of the learned Addl. District Judge, 
Tripura in Misc. Appeal No. 3 of 1974. 
The petition is allowed. However, I make 
no order as to costs, 

Petition allowed. 


AIR 1980 GAUHATI 3 
(AGARTALA BENCH) 
K. LAHIRI, J. 

Tapan Chandra Deb Barma and 
others, Petitioners v. Dulal Chandra 
Deb Barma and others, Opposite Parties, 

Civil Revn. Nos, 2 and 3 of 1978, 
D/- 10-4-1979.* 

(A) Civil P. C. 


(1908) (as amended by 
Civil P. C. 


(Amendment) Act 1976), 
Ss. 47, 2 (2), 99-A and 104 — Civil 
P. C. (Amendment) Act 1976, Sec- 
tion 97 (2) (a) — Order determining 
question under S. 47 passed on or after 
1-2-1977 when Amendment Act came 
into force — No appeal lies — Neither 
S. 99-A nor S. 104 confers right of ap- 
peal — S. 97 (2) (a) saves pending ap- 
peals, 


By reason of the amendment of Sec- 
tion 2 (2) by deletion of the words and 
figures “S. 47 or” any determination 
under S. 47 made on or after 1-2-1977 
when the Amendment Act came inte 
force is not a decree and therefore is 
not appealable. Even though such de- 
termination is an order no right of 
appeal has been conferred against it 
by 5. 99-A as inserted by the Amend- 
ment Act. Nor does S. 104 confer any 
right of appeal as orders under S. 47 
have not been included under it. Sec- 
tion 99-A relates only to pending ap- 
peals and the rights of appeal that 
had acerued prior to 1-2-1977 and not 
to right of appeal which hag been 
taken away by the Amendment Act. 





S. 97 (2) (a) however saves pending 

*(From judgment and order of T. L. 
Dutta, Addi. Dist. J., Tripura at 
Agartala, D/- 24-11-1977). 
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appeals and all rights of appeal accru- 
ed to a party prior to 1-2-1977. . 
(Paras 7, 8, 9, 13, 14) 

(B) General Clauses Act (1897), S. 6 
— Repeal and simultaneous re-enact- 
ment — S. 6 if applicable. 

Section 6 will apply to a case of 
repeal even if there is simultaneous re- 
enactment unless contrary intention can 
be gathered from the new statute, 

` (Para 5) 

B. C. Deb Barma, P. K. Majumder 
and S. Saha, for Petitioners, M. C. Deb 
Roy, P. Deb Roy and A. Deb Nath, 
for Opposite Parties. 

ORDER:— I propose to dispose ofthe 
two civil revisions as they involve com- 
mon questions of law touching the 
jurisdiction of the appellate Court to 
hear appeals arising out of an order 
under Section 47, Civil P. C. passed on 
or after 1-2-1977. 


2. The petitioners are Judgment- 
Debtors. Dulal Chandra Deb Barma 
instituted Title Suit No. 10 of 1956 and 
obtained a decree. The Judgment-Deb- 
tors preferred abortive appeals. No fur- 
ther appeal owas taken. The decree- 
holder plaintiffs took preliminary steps 
for preparation of the decrees, after 
their preparations execution proceed- 
ings were started. On registration of 
the Execution Cases notices were issued 
on the Judgment-Debtors who appear- 
ed and filed separate sets of objections 
under Section 47 of the Civil P. C. As 
such two Misc. Cases stemmed before 
Shri B. K. Bhattacharjee, Subordinate 
Judge, Tripura West at Agartala: (1) 
Civil Misc. Case No. 24 of 1974 (con- 
nected with Civil Revision No. 2 of 
1978) and (2) Misc. *YCase No. 26 of 1975 
(connected with Civil Revision No, 3 
of 1978). The objections of the peti- 
tioners were heard by the learned Sub- 
ordinate Judge who by a common order 
dated 29-4-1977 held that the execution 
of the decrees could not be proceeded 
with and alldwed the Misc. Cases, 

3. Decree-holder Dulal Deb Barma 
filed two Mise. Appeals being Misc. 
Appeals Nos. 7 and 8 of 1977 before the 
Addl. District Judge, Agartala as ap- 
peals against the original decrees. They 
were heard analogously as the appeals 
arose out of a common judgment. One 
of the grounds taken was that no ap- 
peal lay against the orders passed in 
proceedings under Section 47 of the 
Civil P. C. as the appellants had no 
right tod prefer an appeal against the 
orders dated 29-4-1977 passed ‘under 


Section 47, Civil P. C. in view of the 
provisions contained in Section 97 
(2) (a) read with Section 3 of the 
Civil Procedure (Amendment) Act, 1976 
for short “the Amendment Act”. Sec- 
tion 3 of “the Amendment Act” amends 
the definition of the term “decree” as 
contained in Section 2 (2) of the Prin- 
cipal Act by deletion of the words and 
figures “Section 47 or”, As such on 
and from 1-2-1977, the date of enforce- 
ment of the Amendment Act, Section 2 
(2) of the Civil P. C. stands repealed 
and determination of any question 
within Section 47 is not a decree. Sec- 
tion 97 (2) (a) of the Amendment Act 
reads as follows:— 

“97, Repeal and savings— 

(1) ** *+ 

_ (2) Notwithstanding that the provi- 
sions of this Act have come into force 
or the repeal under sub-section 
(M) has taken effect, and without pre- 
judice to the generality of the provi- 
sions of S. 6 of the General Clauses Act 
1897,— 


(a) the amendment made to clause (2) 
of Section 2 of the principal Act by 
Section 3 of this Act shall not affect 
any appeal against the determination 
of any such question as is referred to 
in S. 47 and every such appeal shall 
be dealt with as if the said Section 3 
had not come into force; 

* * * * $ 
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4. Therefore, in view of the amend~ 
ment made in the Civil P. C. in amend- 
ing Section 2 (1) (a) and the provi- 
sions of repeal and savings contained 
in Chapter V, Section 97 of the Amend~ 
ment Act, it was urged before the ap~ 
pellate Court that it had no jurisdic~ 
tion to hear the appeals. The appel- 
late Court held that it had jurisdiction 
to entertain and dispose the appeals 
in view of the provisions contained in 
Section 99-A as introduced by Section 
96 of “the Amendment Act.” 

5. Whenever there is a repeal of 
an enactment the consequences laid 
down in Section 6 of the General Cla- 
uses Act will follow unless a diffe- 
rent intention appears in the repeal- 
ing statute, The principles of Section 
6 are that unless a different intention 
appears in the repealing Act, any legal 
proceeding can be instituted and con~ 
tinued’ in respect of any matter - pend- 
ing under the repealed Act as if that 
Act was in force at the time of the 
repeal. The question that is to be ask- 
ed is whether the new Act manifests 
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an intention to destory old rights and 
liabilities and not whether it expressly 
keeps alive old rights and liabilities. 
Unless the new legislation manifests an 
intention incompatible with or contrary 
to the provisions of Section 6 of the 
General Clauses Act, the principles- of 
Section 6 will be applicable. Such in- 
compatibility would have to be as- 
certained on due consideration of the 
relevant provisions of the new statute. 
Provisions of Section 6, General Cla- 
uses Act will apply to a case of re- 
peal even if -there is simultaneous 
re-enactment unless contrary intention 
can be gathered from the new statute. 


6. In view of the amendment of 
Section 2 (2) of the Code the legal 
fiction by which determination of any 
question within Section 47 of the Civil 
P. C. amounted to a decree is no longer 
so after 1-2-1977 the date of commence- 
ment of “the Amendment Act.” Previ- 
ously by virtue of the deeming provi- 
sion determinations of questions under 
Section 47 were deemed as decrees 
whereas it is not so under the Code as 
amended. 


7. Let me proceed to examine how 
far and to what extent the right of ap- 
peal against an order under Section 47 
has been affected by the Amendment 
Act. It is clear that any determination 
under Section 47 on or after 1-2-1977 
cannot be treated as a decree. There- 
fore, such determinatidns are not ap- 
pealable as appeal from the original 
decrees, Therefore, the said right of 
appeal has been destroyed by express- 
ed words, by the aforesaid deletion of 
the words and figures “Section 47 or”. 


8 In expressed words contained ‘in 
Section 97 (2) (a) pending appeals have 
not been affected, It clearly says that 
the amendment introduced: 

“shall not affect any appeal against 
the determination of any such question 
as is referred to in Section 47 and 
every such appeal shall be dealt with 
as if the said Section 3 had not come 
into force.” 

9. Therefore, all 
shall be proceeded against and deter- 
mined as appeals notwithstanding the 
omission of the words and figures “Sec- 
tion 47 or’ in Section 2 (2) of the 
Code. Thus it has expressly saved pend- 
ing appeals. Further, I am of the opi- 
nion that all determinations made under 
Section 47, Civil P. C. prior to 1-2- 
1977 are also appealable as they were 


pending appeals 
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decrees as contemplated under Section 
2 (2) of the Code and the accrued 
rights were not demolished or destroy- 
ed by the Amendment Act either ex- 
pressly or by necessary intendment. 
Therefore, all rights that had accrued 
to a party prior to 1-2-1977 are also 
saved by the saving clause. There- 
fore, all accrued rights are also saved 
by virtue “öf the provisions of Section 
97 (2) (a) by necessary intendment. 
However, the section does not save the 
rights which did not. accrue to a party 
prior to 1-2-1977, The amending Act 
by necessary intendment hes taken 
away the right of appeal in respect of 
the determinations made under Sec- 
tion 47, Civil P. C. on or after 1-2-77. 
It has saved pending appeals and rights 
accrued to a party to prefer an appeal 
in respect of the determinations made 
prior to 1-2-1977. Only the rights ac- 
cured and vested to a party prior td 
1-2-1977 are saved. The object of the 
legislation touching the execution pro- 
ceedings is writ large — the prime ob- 
ject is to shorten unnecessary end pro- 
longed execution proceedings. By taking 
away the right of appeal it has shorten- 
ed the protracted course of execution 


proceedings enabling the decree hol- 
ders to enjoy the fruitage of their 
litigations as expeditiously as pos- 
sible, In view of the object and 
scheme of the Amendment . Act 
the necessary intendment can be 


clearly gathered that orders rendered 
under Section 47 on or after 1-2-1977 
are no longer appealable. 


10. The learned Judge has not con- 
sidered the provisions of Section 97 (2) 
(a) of the Code but instead gave much 
emphasis on Section 99-A as inserted 
by “the Amendment Act”, Section 99-A 
reads as follows:— 


“No order under Section 47 to be 
reversed or modified unless decision of 
the case is prejudicially affected —With- 
out prejudice to the generality of the 
provisions of Sectidén 99, no order 
under Section 47 shall be reversed or 
substantially varied, on account of any 
error, defect or irregularity in any 
proceedings relating to such order, un- 
less such error, defect or irregularity 
has prejudicially affected the decision 
of the case.” 

11. If Sections 2 (2), 97 (2) (a) and 
Section 99A are read together and a 
harmonious construction is given it be- 
comes clear that even in respect of the 
pending appeals as well, the appellate 
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Courts powers are circumscribed and 
constricted. It cannot reverse or sub- 
stantially vary an order under Section 
47, unless it comes to the conclusion 
that any error, defect or irregularity 
in any proceeding relating to execution 
has prejudicially affected the decision 
of the case. Section 99-A deals only 
with and in respect of the appeals 
saved by S. 97 (2) (a) of the C. P. C. 

12. Mr. M. C. Deb Roy, the learned 
counsel for the opposite party has 
strenously submitted that though deter- 
minations made under Section 47 of 
the Civil P. C. are no longer a decree 
but are orders yet Such orders are 
made appealable by or under Section 
99-A of the Code as introduced in “the 
Amendment Act.” The contention is 
based on the fact that Section 99-A has 
been incorporated in Part VII of the 
the Code which deals exclusively with 
appeals, 


13. This contention overlooks the 
object and intention of Parliament in 
introducing the necessary amendment. 
If the object would have been to make 
such orders appealable Parliament 
would have conferred the right of ap- 
peal expressly inincorporating the right 
of appeal in S. 104 of the Code which 
deals with appeals from orders. Omis- 
sion to introduce an order rendered 
under Section 47 as appealable under 
Section 104, clearly expresses the inten- 
tion of the Legislature. Had the said 
intention been so it could have made 
the necessary amendment of Section 
104 of the Code, and would have added 
a sub-clause making an order under 
Section 47 appealable, more so when 
the right of appeal had been snapped 
by the amendment made in Section 
2 (2) of the Code. 

14. That apart, as already held Sec- 


(Pr. 1] 


. tion 99-A relates only to the pending 


appeals and/or the rights of appeal that 
had accrued and not the right of ap- 
peal which had been taken away by 
“the Amendment . Act”. A right of 
appeal must be expressed in clear and 
unambiguous language. A clear inten- 
tion demolishing the right of appeal is 
crystal clear. However, thére is no 
express provision conferring the right 
of appeal so taken away. I do not find 
that Section 99-A confers a right of 
appeal either expressly or by necessary 
intendment. . 

15. As a result of the foregoing dis- 
cusicns, I arrive at the conclusion that 
determinations made under Section 47 
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Civil P. C. on or after 1-2-1977 are 
not decrees and therefore not appeal- 
able, No right of appeal has been 
conferred by Section 99-A or any other 


provision of the Amendment Act. As 
the order of the learned Subordinate 
Judge was passed under Section 47, 


Civil P. C. on 29-4-1977 no appeal lay 
against his order, the Additional Dis- 
trict Judge, Agartala acted without 
jurisdiction in entertaining and dispos- 
ing of the appeals and the impugned 
appellate judgment dated 24-11-1977 in 
the Misc. Appeals is set aside. How- 
ever, the appellate Court may return 
the memorandum of appeals to the op- 
posite parties (appellants therein) for 
due presentation before this Court as 
revisions, Parties will bear their respec- 
tive costs in the revisions. 

Order accordingly. 


AIR 1980 GAUHATI 6 
(AGARTALA BENCH) 
K. LAHIRI, J. 

Surendra Kumar Sarkar, Petitioner 
v. Smt. Chapala Sundari Bhowmik and 
others, Respondents. 

Civil Revn. No. 7 of 1977, D/- 2-4- 
1979.* 

(A) Civil P. C. (1908), 0.9, R. 8 — 
Suit called on for hearing during re- 
cess period of Court without notice to 
plaintiff — Dismissal of suit for non-ap- 
pearance of plaintiff is illegal. (Para 4) 

(B) Civil P. C. (1908), O. 9, R. 8 — 
Suit transferred to ` another Court — 
Transferee Court fixing date of hearing 
without notice to defendant — Defen- 
dant not appearing — Dismissal of suit 
for non-appearance of plaintiff is in- 
valid, (Para 5) 

(C) Civil P. C. (1908), O. 9, R. 8 and 
O. 6, R. 17 — Date of final hearing of 
suit — Plaintiff filing application for 
amendment of plaint — Application 
wrongly rejected Application for - 
adjournment also rejected and suit 
called on for hearing — Dismissal of 
suit for plaintiff’s failure to turn up on 
call is invalid. (Paras 2, 3) 
Cases Referred: Chronological Paras 
AIR 1978 SC 484 3 

R. Ghosh, for Petitioner; A, K. S. 
Choudhary, N. N. Paul and S. Baner- 
jee, for Respondents. . 

ORDER:— (A) Whether a suit can 
be dismissed under Order 9, Rule 8 of 


*(From order of S. Roy, Sub J., Tripura 
at Udaipur, D/- 8-3-1977). 


FW/GW/C908/719/GNB 
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the Civil P., C. when it is called on 
for hearing at a time which is not 
the ordinary hour of sitting for the 
Court, without prior intimation to plain- 
tiff about such hearing? 


(B) Has the Court jurisdiction to 
exercise power under Order 9, Rule 8 
of the Civil P. C. when the defendants 
had not been notified about the date 
of hearing of the suit by a transferee 
Court? These are the main questions 
posed by Mr. R. Ghosh, the learned 
counsel for the petitioner in this revi- 
sion, apart from other points. 


2. The petitioner instituted a title 
suit against the opposite parties for 
dissolution of the partnership business, 
rendition of accounts and claimed other 
reliefs in the Court of the Additional 
Subordinate Judge, Tripura at Agar- 
tala. The defendants appeared, filed 
their written statements and issues 
were framed. A commissioner was ap- 


pointed and he was directed to take 
over possession and custody of the 
books of accounts, documents and 


papers relating to the partnership busi- 
ness for audit. In the meantime on 
creation of a new district, the Court 
of the subordinate Judge was establish- 
ed and the suit was transferred to the 
subordinate Judge at Udaipur. The 
transferee Court issued notice to the 
parties to appear before it on the 25th 
January, 1977. The plaintiff appeared 
but the defendants did not turn up and 
the transeferee Court isued for return 
of service fixing 10-2-1977 for neces- 
sary orders. On 10-2-1977 defendants 
1 (a) to 1 (k), upon whom the notice 
had been served appeared but the 
notice issued upon the defendant No. 2 
was returned unserved. Overlooking 
the fact that the defendant No. 2 did 
not receive any notice of transfer of 
the case the transferee Court fixed 8-3- 
1977 for final hearing, notwithstanding 
non-appearance of defendant No. 2. The 
learned Judge also did not issue any 
direction to the commissioner td pro- 
duce the relevant materials lying in his 
custody. On 8-3-1977 the plaintiff filed 
an application praying for amendment 
of the plaint, the learned Judge reject- 
ed the same and directed the parties 
to get ready at once for final hearing 
whereupon the plaintiff filed an appli- 
cation for adjournment but the same 
was turned down, Thereafter the suit 
was called on for hearing at 1-15 P.M. 
and dismissed as the plaintiff did not 
turn up on call. 
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3. Refusal to allow amendment 
sought for by the petitioner appears, 
on the face of the records, to be viola- 
tive of the well-known principles of 
amendment of pleadings. Instead of 
burdening the judgment with the said 
principles I would only refer to the 
latest decision of the Supreme Court 
in Ganesh Trading Co. v. Moji Ram, 
AIR 1978 SC 484, wherein the prin- 
ciples governing amendment af plaint 
have been laid down by their Lord- 
ships. The impugned order of refusal 
is violative of the law laid down by 
the Supreme Court and cannot be al- 
lowed to stand. I entirely agree with 
the submissions made by Mr. R. Ghosh, 
counsel for the petitioner that the im- 
pugned order of the learned Judge re- 
fusing to amend the plaint must be 
reversed. As the petitioner is entitled 
to amend pleadings, on the facts and 
circumstances of the case, he was en- 
titled to get necessary time te amend 
and consequently the learned Judge 
could not have dismissed the suit on 
that date. On this ground alone the im- 
pugned order is liable to be set aside. 


4. The next contention of the peti- 
tioner that the suit was called ata 
time when it was not the ordinary 
hour of sitting for civil Courts and the 
plaintiff had no prior knowledge or 
information that the suit would be 
called on for hearing at that time, and . 
the order of dismissal is without juris- 
diction, has strong force behind it. 
Under the Civil Rules and Orders fram- 
ed by Gauhati High Court, the ordi- 
nary working hours of sitting for all 
Civil Courts have been fixed. The re- 
cess period has been fixed in between 
1 P.M. to 1-30 P.M. vide Rule 1 of 
“the Rules and Orders”. The Rules 
have been made under the Civil P. C. 
and are binding on all Civil Courts 
and Officers subordinate to Gauhati 
High Court, As such it is indubitable 
that the suit was called on for hear- 
ing at a time when it was not the 
ordinary hours of sitting af Civil 
Courts. The plaintiffs had no prior 
notice that the suit would be called on 
for hearing at 1-15 P.M, the recess 
period of Civil Court. Under these cir- 
cumstances I am constrained to hold 
that when the suit was called on for 
hearing at a time, when it was not 
the ordinary hours of sitting of the 
Court and when the plaintiff had no 
knowledge that the suit would be call- 
ed during the recess period, the order ` 
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of dismissal of the suit at that hour 
of the day was absolutely invalid and 
without jurisdiction and the impugned 
order is liable to be set aside, to up- 
hold the cause of justice. ` 

5. The next contention of the learn- 
ed counsel that the Court had no 
jurisdiction to fix 8-3-1977 for hearing 
when the defendant No. 2 had not been 
served with any notice, has strong force. 
A bare perusal of O. 9 R. 8 shows that 
the defendant must know the date of 
hearing and only upon his appearance 
before the Court a date of hearing can 
be fixed. In the instant case it is in- 
dubitable that defendant No. 2 was 
not served with any notice as to 
the transfer of the case and fixa- 
tion of the date of hearing. As such, 
the learned Judge could’ not have ex- 
ercised his power under O. 9 R. 8 of 
the C. P. C. on the facts and in the 
circumstances, 


6. In the result, I set aside the im- 
pugned order, allow the petition, remit 
the case to the trial Court for due 
consideration of the application for 
amendment made by the plaintiff peti- 
tioner and on due disposal thereof the 
learned Judge shall proceed to hear 
and dispose of the suit in accordance 
with law, There will’ be no order as 
to costs. 

Petition allowed, 


AIR 1980 GAUHATI 8 
B. N. SARMA, J. 


The Superintendent of Police, Cachar 
and others, Appellants v. Abdul Rashid, 
Respondent. 

Second Appeal No. 
D/- 23-3-1979.* 

(A) Civil P. C. (1908), Ss. 100 and 101 
— Question of law — Question that ap- 
peal against order of Munisiff dismissing 
suit for default is not competent — Is a 
question of law going to the root of the 
case — Can be raised in second appeal. 

(Para 8) 

(B) Civil P. C. (1908), S. 11 — Appeal 
against order dismissing suit in default 
— Order of remand of suit in appeal — 
It is without jurisdiction — Does not 
operate as res judicata. 

Where the Asstt. District Judge enter- 
tained an appeal against an order dis- 


*Against judgment and order of S. Haque, 
Asstt. Dist. J. No. 1, Cachar, D/- 30-3- 
1976. 


EW/EW/C458/79/SNV 


138 of 1977, 
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missing the suit for default, the appeal 
being incompetent, the order of remand 
passed therein would be without juris- 
diction, and hence, the principle of res 
judicata could not be invoked in respect 
of such order. Indeed, the consequence 
would be that the order of remand be- 
ing without jurisdiction, further proceed- 
ings taken by the trial Court in conse- 
quence of such order would be without 
jurisdiction and the order of dismissal of 
suit passed initially by the trial Court 
would become final. (1890) ILR 12 All 
510 (FB) and (1910) 7 All LJ 675 Rel. on. 


(Para 14) 
Cases Referred : Chronological Paras 
AIR 1960 SC 941 9 
(1910) 6 Ind Cas 464: 7 All LJ 675 12 


(1890) ILR 12 All 510 (FB) 12, 13 
D. K: Bhattacharjee, Govt. Advocate, 

for Appellants; P. Choudhury, A. K. 

Lasker and P. Roy. for Respondent. 


JUDGMENT:-— This is a second appeal 
by the defendants who lost in both the 
Courts below. 


2. The respondent Abdul Rashid filed 
the suit against the appellants namely (1) 
the Superintendent of Police, Dist. Cachar 
(2) the Deputy Commissioner, Cachar and 
(3) Secretary to the Government of 
India, Ministry of Home Affairs (appel- 
lants 1 to 3 herein) for a declaration that 
he is an Indian citizen and fora per- 
petual injunction restraining them and 
their agents from deporting him from 
India and also from removing him 
from the post of Jail Warder. 
The facts necessary for the purpose 
of disposal of this appeal may be stated 
in brief as below. 


3. On 8-5-65 the appellant No. 1 serv- 
ed an order under Section 3 of the 
Foreigners Act on the respondent, his 
wife and six daughters asking them to 
quit India on the allegation that they 
are Pakistani nationals, Thereafter, on 
the representation of the respondent, the 
matter was referred to the Foreigners 
Tribunal, constituted under the Foreigners 
(Tribunal) Order 1964, for opinion as to 
whether the respondent and his wife and 
daughters are foreigners within the 
meaning of the Foreigners Act, 1946 
(hereinafter referred to as the Act). The 
Tribunal gave its opinion to the effect 
that the respondent is a Pakistani 
national although his wife and daughters 
were held to be Indian nationals. The 
respondent, thereafter, filed the suit for 
the reliefs as mentioned above, after ser- 
vice of notices on the appellants, as re- 
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quired under S. 80 of the C. P. C. His 
case was that he is a citizen of India by 
birth and has got his permanant resi- 
dence, which is his ancestral home, with- 
in Silchar town in the district of Cachar 
and that at no point of time he lost his 
citizenship of India. 


4, The appellants contested the suit 
by filing two separate written statements 
— one purported to be on behalf of the 
State of Assam and others, signed and 
verified by the Deputy Commissioner, 
Cachar, and the other purported to be 
on behalf of the Union of India, signed 
and verified by the Under Secretary to 
the Government of India, Ministry of 
Home Affairs. The suit was resisted on 
various grounds both on facts and law. 
On facts their case was that the respon- 
dent was serving as a Constable No. 
299 in the police department in Cachar. 
Under Assam Government Order No. SS. 
11/94 dated 6th December, 1947 convey- 
ed under I. G. P.’s Memo No. 25493-506/ 
IV-A/62-47, dated 23rd December, 1947, 
he was released from service with effect 
from 31st December, 1947 vide Cachar 
District Order No. 2255 dated 3ist 
December, 1947, as he opted to serve in 
Pakistan, but in the 
he left his service in East Pakistan and 
came to India and since then he has been 
residing illegally at Tikarbasti in Silchar 
town. It was further alleged that in the 
year 1952 the respondent by concealing 
his police service as constable in Cachar 
and his service in Pakistan, enlisted him- 
self as Jail Warder in the aac Jail, 
Silchar. 


5. Upon the pleadings the following 
issues were framed. 

(1) Whether there is any cause of ac- 
tion? 

(2) Whether the suit is maintainable in 
its present form? 

(3) Whether the suit is barred by the 
law of limitation? 

(4) Whether the suit is barred by the 
rule of estoppel, waiver and acquiescence? 

(5) Whether the suit suffers from de- 
fect of parties? 

(6) What relief, if any is the plaintiff 
entitled to? 

(7) Whether the notice under S. 80 
Code .of Civil Procedure has been pro- 
perly served? 

(8) Whether the plaintiff is a citizen 
of India? 

6. It may be mentioned here that the 
suit was once dismissed for default on 
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26-2-71 due to the absence of the plain- 
tiff-respondent, under O. 9, R. 8 of the 
C. P. C. The respondent, instead of ap- 
plying under O. 9, Rule 9 of the C. P. C. 
for setting aside the order of dismissal 
filed an appeal before the Assistant Dis- 


‘trict Judge against the order. The learn- 


ed Assistant District Judge by his order 
dated 29-8-71 allowed the appeal and re- 
manded the case to the trial Court with 
the direction that the Court below should 
grant opportunities to the respondent to 
adduce evidence to prove that he was ab- 
sent in Court on the date of hearing due 
to bona fide mistake of fact, as alleged 
by him, with the observation that if the 
Court below feels convinced on this 
point, the suit should be heard on merit. 
Thereafter the trial Court on hearing 
both the parties, decreed the suit, by its 
judgment dated 31-3-75 and this decree 
was affirmed by the Assistant District 
Judge, Cachar in Title Appeal No. 59 of 
1975 by his judgment dated 31-3-76. 
Hence the defendants have come up 
with the present second appeal. 


%. Mr. D. K. Bhattacharjee, the learn- 
ed counsel for the appellants has assail- 
ed the decree, appealed against, on vari- 
ous grounds before me. His first conten- 
tion is that the appeal before the Assis- 
tant District Judge against the order of 
the Munisiff dismissing the suit for de- 
fault was without jurisdiction and as 
such the subsequent proceedings in the 
suit were without jurisdiction and non 
est in law and consequently the decrea 
passed in the suit is a nullity. 


8. Mr. P. Choudhuri. the learned 
counsel for the respondent vehemently 
resisted this contention. He took a pre- 
liminary objection that this psint not 
having been taken in any of the Courts 
below cannot be allowed to be taken for 
the first time in second appeal. This be~ 
ing a question of law going to the root 
of the case, which can be disposed of on 
the materials already on record, I do not 
think the appellants can be debarred 
from taking this point. The preliminary 
objection of Mr. Choudhuri is  overrul- 
ed. 


9%. Mr. Choudhuri then submitted that 
the order of the Assistant District Judge 
remanding the case has become final and 
it cannot be re-opened now. Relying on 
the decision of the Supreme Court in 
Satyadhyan v. Smt. Deorjin Debi, AIR 
1960 SC 941, Mr. Choudhuri submitted 
that the principle of res judicata applied 


-also as between two stages of the same 
peed to this extent that a Coun 
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whether the trial Court or a higher 
Court having at an earlier stage decided 
a matter in one way will not allow the 
parties to re-agitate the matter again at 
a subsequent stage of the same proceed- 
ing. 

10. This contention is not well found- 
ed. To apply the principle of res 
judicata the earlier order must be pass- 
ed by a Court of competent jurisdiction. 
If the Assistant District Judge had no 
jurisdiction to entertain the appeal, I do 
not think the principle or res judicata 
can be invoked. The above observation of 
the Supreme Court relied on by Mr. 
Choudhuri is not applicable to the pre- 
sent case. On the other hand the deci- 
sion of the Supreme Court in that case 
goes to show that such an order can be 
attacked in second appeal. In para 16 of 
the judgment the Court observed: 


“It is clear, therefore, that an inter- 
locutory order which had not been ap- 
pealed from either because no appeal 
lay or even though an appeal lay no ap- 
peal was taken could be challenged in 
an appeal from the final decree or order. 
A special provision was made as regards 
orders of remand and that was to the ef- 
fect that if an appeal lay and still the ap- 
peal was not taken the correctness of 
the order of remand could not later be 
challenged in an appeal from the final 
decision. If however an appeal did not lie 
from the order of remand, the correct- 
ness thereof could be challenged by an 
appeal from the final decision as in the 
case of other interlocutory orders.” 


11. In the instant case, there is no 
dispute that the order of remand made 
by the Assistant District Judge was not 
appealable. 


12. There is no provision in the Code 
of Civil Procedure for any appeal against 
the order of dismissal of a suit for de- 
fault passed under Rule 8 of O. 9 of the 
C. P. C. The only remedies available for 
the plaintiff in such a case are (i) by 
way of an application under R. 9 of O. 9 
of the C. P. C. for setting aside the order 
of dismissal and (2) by an application for 
review. It is therefore evident that the 
Assistant District Judge has no jurisdic- 
tion to entertain any appeal against the 
order of dismissal for default and, con- 
sequently, the order passed by him re- 
manding the case to the trial Court was 
without jurisdiction. In Rameshur Singh 
v. Sheodin Singh, (1890) ILR 12 All 510 
which is a Full Bench decision, it was 
held that when a Court does something 
which by statute it is eriacted shall not 
be done, the doing of the thing by the 
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Court is ultra vires and illegal, and if 
ultra vires or illegal, it must follow that 
it was_-done without jurisdiction. It was 
further held in that case that where an 
order was passed without jurisdiction 
all the proceedings in the case subse- 
quent to the illegal order of remand 
were ultra vires and must be set aside 
although the remand order had been fol- 
lowed by the taking of evidence by find- 
ings and by a decree. The same view 
was taken by the Allahabad High Court 
in Baijnath Singh v. Gajraj Singh, (1910) 
6 Ind Cas 464. The facts of this case are 
almost similar to those of the present 
ease. In that case also the suit was 
dismissed for default. The plaintiff ap- 
plied for restoration of the suit, but that 
application was refused. The plaintiff 
then appealed to the District Judge and 
the District Judge allowed the appeal and 
remanded the case for trial on its merits. 
Thereafter the Assistant Collector pro- 
ceeded with the suit and decreed the 
same in part. The defendant then appeal- 
ed to the District Judge. It was pleaded 
before the District Judge that the order 
of the District Judge remanding the 
case was without jurisdiction and that 
the Court of first instance, therefore, 
could not have entertained the suit. This 
plea was overruled and the District 
Judge dismissed the appeal. The- defen- 
dants then came in second appeal to the 
High Court and the same plea was ad- 
vanced before the High Court. This plea 
was upheld by the single Judge who 
heard the appeal and the matter was 
then taken before a Division Bench in a 
Letters Patent Appeal. The order of the 
single Judge was upheld by the Division 
Bench with the following observation: 


“It appears to us that the provisions of 
S. 578 (present S. 99) clearly indicate 
that this Court can in second appeal 
enter into a question which goes direct 
to the jurisdiction of the court deciding 
the appeal. Section 591 (present S. 105) 
deals with orders which Court had juris- 
diction to make but in the making of 
which the Court had committed an error 
or irregularity. An order passed by the 
District Judge remanding the case was 
an order passed without jurisdiction, and 
not merely an erroneous or defective 
order.” 


13. Then relying on the Full Bench 
decision in Rameshur Singh v. Sheodin 
Singh (supra) the Division Bench upheld 
the decision of the learned single Judge 
that the order of the District Judge 
remanding the case was without jurisdic- 


‘tion: and that the Court of first instance, 
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therefore, could not have entertained the 
suit. 

14, As the respondent, herein, did not 
file any application under O. 9 R. 9 or 
any application under O. 47 R. 1 of the 
C. P. C., which were the only remedies 
available to him for setting aside the 
order of dismissal of the suit for default, 
and as the remand order passed by the 
Assistant District Judge in that appeal 
was without jurisdiction, the order of 
the trial Court dated 26-2-71 dismissing 
the suit for default became final and the 
subsequent proceedings in the suit cul- 
minating in the decree appealed against 
were all without jurisdiction. That being 
so the decree appealed against must be 
set aside and it is not necessary to go in- 
to other contentions raised by Mr. 
Bhattacharjee before me. 


15. In the result the decree appealed 
against is set aside. The order of the 
trial Court dated 26-2-71 dismissing the 
suit for default is restored. The appeal 
is allowed. In the circumstances of the 
case I make no order as to costs. 

Appeal allowed. 


AIR 1980 GAUHATI 11 
(MPHAL BENCH) 
K. N. SAIKIA, J. 


Samurailatpam Jugeswar Sharma, Pe- 
titioner v. Krishna Kumar Sharma, Re- 
spondent. i 

Civil Revn. No. 16 of 1977, D/- 26-4- 
1979. 


Stamp Act (1899), S. 36 — Promissory 
Note insufficiently stamped — Admitted 
into evidence after payment of penalty 
etc. and after contest — Matter cannot 
be agitated in revision in view of bar 
u/s. 36. 


An insufficiently stamped promissory 
note through the procedure of impound- 
ing and payment of deficit stamp and 
penalty was admitted in evidence over- 
ruling the objection raised by the de- 
fendant. The trial court having judicial- 
ly decided its admissibility and thereafter 
marked it as an Exhibit in the case and 
the witnesses were examined and cross- 
examined, it was not open to the defen- 
dant to agitate it in revision in view of 
the bar placed by Sec. 36 of the Stamp 
Act. AIR 1978 SC 1393, Foll. (Para 9) 


Cases Referred : Chronological Paras 
ATR 1978 SC 1393 7 
AIR 1961 SC 1655 . 6 


W. Kulbidhu Singh, for Petitioner; A. 
Nilamani Singh, for Opposite Parties, 
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ORDER: In this Civil Revision Appli- 
cation under Sec. 115 of the Civil P. C., 
the petitioner impugns the order dated 
5-8-1977 passed by the learned subordi- 
nate Judge I, Manipur in O. S. (Money) 
No. 31 of 1974/26/76/4 of 1977, marking 
Ext, A/1, stated to be a promisscry note, 
in evidence. 


2. The plaintiff-respondent filed the 
said instrument dated 3-5-1972 earlier 
before the same Court for admission in 
evidence, but on objection being raised 
by the defendant-petitioner on the 
ground that it was insufficiently stamped 
as a promissory note, it was not adrmit- 
ted in evidence by an order dated 3-9- 
1975 with a finding that since the docu- 
ment was a promissory note and in- 
sufficiently stamped it could not be cur- 
ed under the provisions of Section 35 of 
the Stamp Act. Thereafter, the plaintiff- 
respondent withdrew the document from 
the Court and purported to cure it 
through the procedure of impounding, 
and after the deficit stamp and penalty 
were paid and Collector’s certifizate ob- 
tained, it was re-filed for admission; end 
in spite of objection from the petitioner 
the learned Court passed the impugned 
order and marked the document as 
Ext. A/1. It is stated that the suit has 
since been decreed and an appeal is 
pending therefrom in the lower Court. 


3. Mr. W. Kulabidhu Singh, the 
learned counsel appearing for the peti- 
tioner, submits that since the same 
document was earlier filed before the 
same Court and was refused admission on 
the ground that it was a promissory note 
and was insufficiently stamped, with an 
endorsement to that effect on the back 
of the document, the procedure under 
Section 35 (proviso) was not applicable 
to it and the procedure of impounding 
and curing by payment of deficit stamp 
as well as penalty was palpably illegal 
and the learned Court ought to have ig- 
nored this curing and ought to have re- 
jected it considering the earlier 2ndorse- 
ment that it was a promissory note end 
could not be cured. The learned counsel 
submits that in spite of vehement objec- 
tion to the admission, the learned Court 
admitted and marked it as exhibit and 
witnesses were examined on it. 


4. Mr. A. Nilamani Singh, the learn- 
ed counsel appearing for the opposite 
party, points out that this document was 
marked as Ext. A/1 not on 5-8-1977 but 
earlier on 22-6-1977, whereafter wit- 
nesses were examined and cross-examin- 
ed on it. Consequently, the learned 
counsel submits, that the bar of Sec- 
tion 36 of the Stamp Act is attracted in 
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tainable. 

5. The question-to be decided, there- 
fore, is whether this revision petition is 
barred under Section 36 of the Stamp 
Act? Section 36 of the Stamp Act pro- 
vides : 

"36. Admission of instrument where 
not to be questioned —- Where an in- 
strument has been admitted in evidence, 
such admission shall not, except as pro- 
vided in Section 61, be called in question 
at any stage of the same suit or pro- 
ceeding on the ground that the instru- 
ment has not been duly stamped.” 

6. The law as to when the bar of 

Section 36, Stamp Act, is attracted has 
now been almost settled. In AIR 1961 
SC 1655 (Javer Chand v. Pukhraj Sura- 
na), their Lordships of the Supreme 
Court, were pleased to observe : 
_ “Where a question as to the admissi- 
bility of a document is raised on the 
ground that it has not been stamped or 
has not been properly stamped, the party 
challenging the admissibility of the 
document has to be alert to see that the 
document is not admitted in evidence by 
the Court. The Court has to judicially 
determine the matter as soon as the 
document is tendered in evidence and 
before it is marked as an exhibit in.the 
case, Once a document has been marked 
as an exhibit in the case and has been 
used by the parties in examination and 
cross-examination of their witnesses, 
Section 36 comes into operation. Once a 
document has been admitted in evi- 
dence, as, aforesaid, it is not open either 
to the Trial Court itself or to a Court 
of Appeal or Revision to go behind that 
order. Such an order is not one of those 
judicial orders which are liable to be re- 
viewed or revised by the same Court or 
a Court of superior jurisdiction.” 


'"7. In AIR 1978 SC 1393, their Lord- 
ships of the Supreme Court reiterated it 
as follows: 

“When the document is tendered in 
evidence by the plaintiff while in witness 
box and objection is raised by the de- 
fendants that the document is inadmis- 

‘sible in evidence as it is not duly 

stamped or for want of registration, it 
is obligatory upon the trial Judge to ap- 
ply his mind to the objection raised and 
to decide the objection in accordance 
with law. 


XX xx 

lf after applying ind to the rival 
contentions the trial Court admits a 
document in evidence, Section 36 of the 
Stamp Act would ‘come into play and 
such admission ‘cannot be*called in ques- 
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tion at any stage of the same suit or 
proceeding on’ the ground that the in- 
strument has not been duly stamped.” 


8.. When, instead of deciding the ob- 
jection instantly, the decision is post- 
poned and the document is marked sub- 
ject to objection, it will be obligatory 
upon the Court to decide the objection 
before the suit is finally disposed of and 
Section 36 will be applicable after the 
decision. When the document has been 
inadvertently admitted without the 
Court applying its mind as to the ques- 
tion of admissibility, the instrument 
could not be said to have been admitted 
in evidence with a view to attracting 
Section 36 (AIR 1978 SC 1393). 


$. In the instant case the admitted 
facts are that when the document was 
considered for admission objections were 
raised and were considered and rejected, 
which means that the trial Court judi- 
cially decided its admissibility and there- 
after marked it as an exhibit, and wit- 
nesses were examined and cross-examin- 
ed on it. That being the position, accord- 
ing to the law laid dawn by the Supreme 
Court, Section 36 is clearly applicable 
and consequently the order cannot be 
called in question éither bythe trial 
Court or any Court of superior jurisdic- 
tion in appeal or revision in any stage 
of ths same suit or proceeding on the 
ground that the instrument has not been| 
duly stamped. 

16. In the result, the petition is dis- 
missed. The rule is discharged. The par- 
ties are left to bear their own costs. 

Petition. dismissed. 


AIR 1980 GAUHATI 12 
(MPHAL BENCH) 
K. N. SAIKIA, J. 


R. Maipileng and others, Appellants 
v. L. Lalmani Sharma, Respondent. 

Second Appeal No. 7 of 1974, D/- 25-5- 
1979. 

Manipur Maharaja Durbar Resolution 
No. 10-A of 20-7-1932, Para 3 (b) — Civil 
P. C. (1908), O. 1, R. 8 and S. 91 — Ease- 
ments Act (1882), Section 52 — Under 
Para 3 (b) villagers of Seijang village 
granted area of Uyok (forest reserve) 
for collecting fuel and cutting woods — 
Since then villagers using it continuously 
— Right recorded in Tauzi of Forest 
Dept. — Right held was not licence 
but was between public and private 
rights and was recognised in Manipur 
State — Construction of houses by others 
within Uyok constituted a of 
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right of villagers — Suit by one of vil- 
lagers on behalf of all to prevent in- 
fringement of right was maintainable. 


Under para 3 (b). of Manipur Durbar 
Resolution of 1932, the villagers of Seij- 
ang village were granted a certain area 
of Uyok (forest reserve) for using it for 
collecting fuel and cutting woods. Since 
1932, the villagers had been using it for 
the aforesaid . purpose continuously, 
peacefully and uninterruptedly. The right 
of the villagers was recorded in the 
Tauzi of the Forest Department. It was 
held that the right granted to the vil- 
lagers was more than a licence with 
profits a prendre. It was between public 
and private rights, Such right was re- 
cognised in the Manipur State. Introduc- 
tion of the Forest Act or Manipur Land 
Revenue and Land Reforms Act would 
not ipso facto end such right. The right 
would continue to exist unless expressly 
withdrawn or cancelled and until re- 
pudiated it was entitled to be protected 
by law. Construction of houses by per- 
sons of other village within the Uyok 
constituted infringement of the orbit of 
the right of the villagers and the suit by 
one of the villagers on behalf of all to 
prevent infringement of the right was 
‘maintainable. (Paras 9, 10) 


Cases Referred: Chronological Paras 


AIR 1954 All 683: 1954 All LJ 295 8 
AIR 1937 Cal 245 10 


T. Bhubon Singh, for Appellants; G, C, 
Roy, for Respondent. 


JUDGMENT:— This defendants’ Se- 
cond Appeal is from the judgment of 
the Additional District Judge, Manipur, 
passed in Civil Appeal Case No. 109/67 
of 1970, affirming the judgment and the 
decree of the Subordinate Judge, Mani- 
pur in O. S. No. 12 of 1968, ordering evic- 
tion of the defendants-appellants from 
the area of Uyok (forest reserve) of the 
Seijang villagers. The plaintiff on be- 
half of the villagers of Seijang claimed 
that the hill area within the boundaries 
as shown in Sechedule “A” to the plaint 
was granted to the villagers of Seijang 
village, to use it as Uyok and to enjoy 
the forest produce by way of collecting 
fuels and cutting woods thereform, by 
the Maharajah of Manipur by para 3 (b) 
of Durbar Resolution No. 10-A of 20-7- 
1932, and since then the villagers of Sei- 
jang have been collecting fuels and cutt- 
ing woods for cremation and other pur- 
poses continuously, peacefully and un- 
interruptedly. It is pleaded that the 


defendants are the inhabitants of a self-. 


styled Sailen village situated near ‘the 
said Uyok who,.coming. recently . from 
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different villages stealthily and behind 
the back of the plaintiffs, ‘started con- 
structing three houses in some southern 
portion of the said Uyok, shown in the 
Schedule “B”, and also started. cutting 
fuels from the Uyok thereby causing loss 
to the plaintiffs and obstructing the plain- 
tiffs’ enjoyment of their rights over the 
Uyok. They did not heed the objections 
of the plaintiffs. The houses were con- 
structed a few months back and the last 
demand for their vacating the land was 
made on 24-12-1967. Hence, the suit for 
eviction and stopping them from ob- 
struction and destruction of the Uyok. 


2. The appellants as the defendants, 
in their written statement, answered: 
that no right was conferred on the pla- 
intiffs under the said para 3 (b) of the 
Durbar Resolution No. 10-A, dated 20-7- 
1932; that it was not correct that the 
plaintiffs had been using the said Uyok 
for collecting fuels and cutting woods 
for cremation and other purposes since 
1932 as alleged; that it was not correct 
that the three houses were stealthily 
constructed since 6/7 months back in the 
southern portion causing loss and ob- 
struction; that the defendants’ village, 
namely, Sailen village, lies within the 
boundaries: north — Osipi Lok; south 
— Paokhulok, east — Tomjing Chingy- 
ang and — West — Naibi Turel, and this 
village fell outside the boundaries of the 
Seijang village; that the defendants pur- 
chased the land from one Shangreingam 
Khullakpa of Ngaruphung Waichet, 
who was the original occupant of the land 
in question, over which the defendants’ 
village is situated, 


3. The learned Subordinate Judge, 
Manipur, in O. S. No. 12 of 1968. framed 
as many as 8 issues and decided them in 
favour of the plaintiffs, arriving at the 
findings that since the grant by the 
Manipur Durbar in the year 1932, the vil- 
lagers of Seijang have been collecting 
fuels and cutting woods from the Uyok 
continuously and uninterruptedly, and 
they have got the right and interest to 
do so on the basis of the grant by the 
sovereign Manipur Durbar in 1832; that 
the defendants could not prove any 
right by purchase over the suit land and 
they had no right and title over that por- 
tion of the Uyok; their illegal con- 
struction of the houses caused loss and 
obstruction to the plaintiffs’ villagers in 
their possession and enjoyment of the 
Uyok; and the defendants were liable 
to be ejected from the suit land after de- 
molition of their structures. The suit 
was accordingly decreed with costs, or- . 
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dering that the defendants be ejected 
from the suit land removing their stru- 
ctures therefrom, 


4, The defendants having appealed, 
the learned Additional District Judge, 
Manipur, in Civil Appeal No. 109/67 of 
1970 by his judgment dated 23-11-1973, 
concurred in the findings that the plan- 
tiff and his villagers had acquired the 
right under the grant from the Govern- 
ment in the year 1932 and since then 
they have been exercising their right for 
cutting fuels and collecting wood there- 
from; that the defendants had no right to 
occupy the suit land as it did not fall 
within the village site of the defendants; 
that the licence granted to the plaintiff 
was not a bare licence but one coupled 
with a profit a prendre and as such, the 
plaintiff could maintain a suit of this 
nature against the defendants who are a 
third party. In the result, the appeal 
was dismissed with costs throughout. 
Hence, this Second Appeal. 


5. Mr. T. Bhubon Singh, the appel- 
lants’ learned counsel, submits, inter 
alia, (1) that the Durbar Resolution (Ext. 
A/4} did not confer any right upon the 
plaintiffs and the learned Courts below 
erred in holding that it did; (2) that the 
learned Courts below misconstrued the 
documents in Exts, A/1 to A/4 and arriv- 
ed at an erroneous finding which is liable 
to be set aside; (3) that the tauzi entry 
is not an evidence of any right; and (4) 
even if the Durbar Resolution Ext. A/4 
conferred any right, such a right ceased 
to exist on introduction of Indian Forest 
Act to’ Manipur under Section 3 of the 
Merged States (Laws) Act, 1950, and the 
plaintiffs have no right to evict the de- 
fendants, 


6. The questions that arise for deter- 
mination are; (1) whether the Durbar 
Resolution No. 10-A of 20-7-32 (Ext. A/4) 
conferred any right over the plaintiffs? 
(2) whether the plaintiffs’ villagers have 
been enjoying such a right till date? (3) 
whether they have right to evict the 
defendants from the suit land by virtue 
of such right? and (4) whether the Mani- 
pur Land Revenue and Land Reforms 
Act and the Indian Forest Act as extend- 
ed to Manipur have put an end to such 
a right? 


7. The fundamental facts concurrently 
found by the learned lower Courts are: 
the Resolution No. 10-A in para 3 (b) 
granted to the villagers of Seijang the 
right to collect fuel and cut woods from 
the Uyok: that the plaintiffs’ villagers 
have been enjoying this right since it 
was so granted in 1932; the Forest Au- 
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thorities have on record a Touzi in which 
the Seijang villagers are given right to 
use forest produce within the hill area 
bounded by the following: 


Nerth — Naibi Nadi. 

South — Soijin Sinpham lake 
East — Nogamangkha lake 
West — Valley, 


and this coincides with the Uyok of the 
villagers, (Ext. A/2); that in Hill Mise. 
Case No. 33 of 1952, in which the pra- 
yer was made by another Chief to pre- 
vent preservation of Uyok by the Seij- 
ang villagers, it was rejected on the 
basis of para 3 (b) of the Durbar Resolu- 
tion No. 10-A of 20-7-1932; that the de- 
fendants’ village site was not within the 
Uyok and the defendants could not pro- 
duce any semblance of a right to the 
suit land, their plea of purchase having 
not been proved; that by constructing 
houses and cutting timber, the defen- 
dants were obstructing the enjoyment of 
the plaintiff villagers’ right over the 
Uyok, These being findings of fact are 
not liable to be interfered with in this 
second appeal. 


8. As regards the submission that the 
touzi entry, Ext. A/2 was wrongly in- 
terpreted as an evidence of a right as it 
did not amount to any evidence under 
the Manipur Land Revenue and Land 
Reforms Act, under which no such right 
can be granted, it may be observed that 
both the Courts below have found that 
the villagers have been enjoying the 
rights as recorded in the Touzi presuma- 
bly pursuant to the Durbar Resolution 
of 1832. In face of this fact the submis- 
sion is untenable. As regards the sub- 
mission that even if the plaintiffs have 
acquired the right of cutting and collect- 
ing fuels from the Uyok, they were not 
entitled to bring the suit for ejectment 
of the defendants, inasmuch as, the 
plaintiffs are simply licencees under the 
Government of Manipur, it is found 
that the learned Additional District 
Judge discussed this aspect of the ques- 
tion and relying on AIR 1954 All 683, he 
came to the conclusion that the licence 
involved in this case is not a bare licen- 
ce but one coupled with a profit a pre- 
ndre and as such the plaintiffs can main- 
tain a suit of this nature against the 
defendants, who are a third party. 


§. The application of the concept of 
a licence with a profit a prendre may 
not reveal the full connotation of the 
right granted under Resolution No. 10-A 
to the villagers. A right granted to the 
villagers of a village over a servient 
tenement is more than a mere licence 
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with a profit a prendre. It is a kind of 
right intermediary between public and 
the private rights and the servient tene- 
ment is subjected to such right. Any 
destruction or deprivation of the servient 
tenement may affect the orbit resulting 
in infringement of the intermediary 
right.. Such an intermediary right en- 
joyed by the villagers -of a particular 
village may arise out of custom or by 
grant. Such rights have often been re~ 
cognised in this part of the country. The 
Durbar resolution No. 10-A is in the fol- 
lowing language: 

"10. Considered certain proposals 
submitted by the Forest Member to deal 
with the matter of Uyok. 

The Durbar propose that the follow- 
ing rules shall be brought into force for- 
thwith regarding the collection of fuel 
and cutting of woods from the various 
forests in the valley; 

(1) That there shall be four kinds 
of fuel and forest reserves, 

(a) Hill Village Reserves, 

(b) Valley Village Reserves, 

(c) State Reserves, 

(d) Open Reserves. 

(2) As regards (a), Hill Village Re- 
serves will be areas within 1/4 mile radius 
of any Hill Village. In these reserves 
the Hill Villages concerned have exclu- 
sive rights to cut fuel and wood. 


(8) As regards (b), there are certain 
villages, situated actually in the valley 
but very near the hills. These villages 
have in the past enjoyed fuel and wood 
rights in the areas immediately around 
their villages and they will continue to 
be entitled to these rights. 

(4) As regards (c) A few large forest 
areas in which there are few or no vil- 
lages will be reserved as State Forest 
Reserves — these places will be notified 
in due course 

(5) As regards (d) Any person may 
cut fuel and wood in any open reserve 
provided he first obtains a permit to do 
so from the State Forest Office. Permit 
‘will be issued at nominal prices viz. 

As 2 per cart of firewood. 
As 4 per tree “Achangha’, 
As 1 per tree “Ucham’, 

The Forest Department will allot loca- 
lities in which the wood may be collect- 
ed and will supply all details regarding 
any of the above reserves. 

Sd/- C. W. L. Tarvey, 
President, Manipur State Darbar.” 

From this, it appears that para. 3 (b) 
gives legal recognition to a right already 
enjoyed by the villagers in the past and 
allows the continuation of the right. 
This right created in favour of the vil- 
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lagers, unless expressly withdrawn or 
cancelled, will continue to exist. In- 
troduction of the Indian Forest Act or 
the Manipur Land Revenue and Land 
Reforms Act ipso facto will not put an 
end to such a right. The Land Revenue 
Laws are in the nature of fiscal regula- 
tions and will not, by implication, ter- 
minate such a right conferred on the vil- 
lagers. The succeeding ruling power 
may repudiate the grants made by the 
previous Ruling power, but the repudia- 
tion should be express and not implied. 
This right having been created by the 
then sovereign Durbar by Resolution 
and it having been continuously, peace- 
fully and uninterruptedly enjoyed by 
the villagers, cannot be repudiated by 
implication, and until it is so repudiated, 
it is entitled to be protected by law and 
any interference with it shall be treated 
as illegal. Both the Courts below have 
found that the plaintiffs’ village fells 
under para 3 (b) of the resolution. So 
the right conferred on the villagers will 
exist even outside the Manipur Land Re- 
venue and Land Reforms Act and also 
the Indian Forest Act, as is indicated by 
the Tauzi entry of the forest depart- 
ment. 


10. If an instance is permitted, refar- 
ence may be made to Section 6 of the 
Assam Land and Revenue Regulation, 
1886, which provides as under: 

“6. No right of any description shall 
be deemed to have been, or shall be, 
acquired by any person over any land to 


, which this Chapter applies, exrept the 


following.:— 

(a) rights of proprietors, land-hol- 
ders and settlement-holders other than 
Jand-holders, as defined in this Regula- 
tion, and other rights acquired in man- 
ner provided by this Regulation; 

(b) rights legally derived from any 
right mentioned in Cl. (a); 

(c) rights acquired under Sections 26 
and 27 of the Indian Limitation Act, 1877; 

(d) rights acquired by any person as 
tenant under the Rent Law for the time 
being in force; 

Provided that nothing in this section 
shall be held to derogate from terms af 
any lease granted by or on behalf of 
the Crown”. 

This section does not envisage any 
right of pasturage or right of cutting 
fuels, conferred on the whole body of 
villagers, yet in AIR 1937 Cal 245, As- 
rabulla v. Kiamatulla Haji Chaudhury, 
it was held: 

“The Assam Land and Revenue Re- 
gulation does not purport to repeal all 
laws, so far as the province of Assam is 
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concerned under which various other 
-kinds- of rights over property could be 
acquired nor does it abrogate all customs 
or customary rights as invalid. It is ‘to 
all intents and purposes a revenue Code. 
For purposes of settlement of land re- 
venue, and for exercising the powers 
conferred by the Regulation, Govern- 
ment would not recognise any other pie- 
ces of right over the land save and ex- 
cept those which are specified in Sec- 
tion 6. But that does not mean that as 
between any parties, these rights could 
not be acquired under the provisions of 
the laws which are also in force in 
Assam, or that the rights already acquir- 
ed: would stand confiscated. A right 
based on custom or presumed grant, is 
in its ultimate analysis a right derived 
from the true owner either expressly or 
from acquiescence. Acquisition there- 
fore of a right of pasturage based on 
customs is not prohibited by Section 6 
of the Regulation”. 

As to the nature of such rights 
Lordships observed: 


“Where rights of pasturage are claim- 
ed by a whole body of villagers, such 
rights are not easement in the proper 
sense of the word. They are not privi- 
leges attached to individuals in respect 
of their lands. These are rights claimed 
for a fluctuating class of persons in re- 
spect of a locality. They come under 
the description of class of rights — in- 
termediate between public and private 
rights and they attach to certain classes 
of persons or portions of the public and 
have their origin ordinarily in custom”. 


The learned counsel for the appellants 
has not shown to me any provision of 
the Manipur Land Revenue and Land 
Reforms Act excluding such a right. In 
the instant case, the right is clearly es- 
tablished in the grant of 1932 and con- 
tinued uninterrupted and peaceful en- 
joyment of it has been found as a fact. 
This right’s orbit is sure to be affected 
by any destruction of forest or reduction 
of the area over which the right sub- 
sists. Construction of houses by the de- 
fendants will necessarily imfringe the 
orbit of that right giving its holders the 
remedy of preventing such a destruction 
or obstruction. 


11. In this view of the. matter, the 
learned Courts below cannot be said to 
have committed any. error in decreeing 
the plaintiffs suit against the, defendants. 
This appeal is found to be without merit, 
and it is dismissed with cost. Appeal 
dismissed. — 


their 


Appeal’ dismissed. 
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AIR 1980 GAUHATI 16- 
(IMPHAL BENCH) 
K. N. SAIKIA, J. i 4 
Manaharmayum Tolen Sharma and 


another, Appellants v. Sakhi Gopal 
Devta, Respondent. 


Second Appeal No. 33 of 1973, 
3-4-1979. 


Civil P. C. (1908), S. 92 — Public Trust 
— Suit by Deity for declaration of title 
to land against defendant claiming inte- 
rest adverse to Deity — Suit is not co- 
vered by S. 92 — No consent of Advo- 
eate General is necessary for institution 
of suit. 


D/- 


Sec. 92 mainly envisages the protec- 
tion of interest of public trust of chari- 
table or religious nature. A suit under 
Section 92 must be for alleged breach of 
public trust or under circumstances ne- 
cessitating direction from the court re- 
garding administration of the trust and 
the relief must fall within one or more 
of the clauses (a) to (h) of Section 92. 
Section 92 therefore envisages only cer- 
tain types of suits enumerated in 
clauses (a) to (g). Clause (h) is more or 
less the winding up clause which has to 
be read in the context of generality of 
the foregoing clauses (a) to (g). There- 
fore in the case of a public trust a suit 
for declaration of title to the land in 
favour of the Deity against the defen- 
dant who claimed interest adverse to the 
Deity and illegally got the land mutated 
in his name in the Revenue Records is 
not covered under any of the clauses (a) 
to (h) of Section 92 and therefore con- 
sent of the Advocate General is not 


-necessary for the institution of the suit. 


AIR 1928 PC 16, AIR 1952 SC 143, AIR 
1967 SC 1044, AIR 1972 SC 246, AIR 
1975 SC 371 and AIR 1976 SC 1569, Rel. 
on. - (Paras 6, 10) 
Cases Referred : Chronological Paras 
AIR 1976 SC 1569 
AIR 1975 SC 371 
AIR 1972 SC 246 

AIR 1967 SC 1044 
AIR 1952 SC 143 

AIR 1928 PC 16 


L. Nandakumar Singh, for Appellants; 
W. Kulabidhu Singh, for Respondent. 


JUDGMENT :— This defendants’ Se- 
cond Appeal is against the judgment and 
decree dated 24-5-1973 of the District 
Judge, Manipur in Civil Appeal No. 21 
of 1972, confirming the judgment: and 
decree dated 19-4-1972 of the Munsiff, 
Imphal West in O. S. No. 61 of. 1971.. 
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2 In O. S. No. 61 of 1971, the plain- 
tiff Sakhi Gopal Devta, an idol installed 
at Khurkhul Sevok Leikai, by its next 
friend Usham Rupachandra Singh, sued 
the defendants Manoharmayum Tolen 
Sharma and his son Manoharmayum Ra- 
jen Sharma, claiming relief of declara- 
tion of its title to the suit land and can- 
cellation of the name of defendant No. 2 
in the land records by setting aside the 
order dated 10-11-1965 passed in Muta- 
tion Case No. 272/A.S.0./L.W./1965. The 
defendants contested the suit by filing 
a written statement denying the allega- 
tions. 


3. The learned Munsiff decreed the 
plaintiff's suit holding that the plaintiff 
has title to the suit land and ordering 
that the mutation order passed in the 
Mutation Case No, 272/A.S.0,/I.W./1965 
be set aside and the name of defendant 
No. 2 be cancelled in the land records 
in respect of the suit land. From the 
aforesaid judgment, the defendants ap- 
pealed to the District Judge, Manipur at 
Imphal, who, by his judgment dated 24- 
5-1973, held that the Deity’s temple was 
there on the suit land. Both the appel- 
lants were residing in the house provid- 
ed for Shebait, Under the circumstances, 
their possession could not be taken to be 
in their individual right but as Shebait 
of the. respondent. Under the circum- 
stances, the learned District Judge held 
that the suit could not be held to be bad 
in view of the provisions of Section 34 
of the Specific Relief Act. The appeal 
was accordingly dismissed. Hence, this 
second appeal. 


4. Mr. L. Nandakumar Singh, 
learned counsel appearing for the de- 
fendant-appellants, fairly submits that 
this second appeal may not be maintain- 
able on concurrent findings of facts. The 
learned counsel, however, submits that 
both the learned Courts below ought not 
to have proceeded with the suit, inas- 
much as, it “involved a property belong- 
ing to a public trust and it ought to 
have been instituted in conformity with 
the provisions of Section 92 of the Code 
of Civil Procedure. Asserting that it is 
a question of law affecting jurisdiction, 
the learned counsel submits that though 
the suit is for declaration of title and 
for cancellation of mutation, since it in- 
volves the property belonging to a pub- 
lic trust, it falls clearly under clause (h) 
of Section 92 (1) C. P.-C. Section 92 of 
the C. P. C. is as follows: 

“92. Public charities — (1) In the case 
of any alleged breach of any express or 
constructive. trust. created for public pur- 
. poses of a. charitable. or ‘religious nature, 


the 
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or where the direction of the Court is 
deemed necessary for the administration 
of any such trust, the Advocate-General, 
or two or more persons having an inte- 
rest in the trust and having obtained the 
leave of the Court, may institute a suit, 
whether contentious or not, in the prin- 
cipal Civil Court of original jurisdiction 
or in any other Court empowered in that 
behalf by the State Government within 
the local limits of whose jurisdiction the 
whole or any part of the subject-matter 
of the trust is situate to cbtain a 
decree — 


(a) removing any: trustee; 

(b) appointing a new trustee; 

(c) vesting any property in a trustee; 

(ec) directing a trustee who has been 
removed or a person who has ceased to 
be a trustee, to deliver possession of any 
trust property in his possession to the 
person entitled to the possession of such 
property; 

(d) directing accounts and inquiries; 

(e) declaring what proportion of the 
trust property or of an interest therein 
shall be allocated to any particular ob- 
ject of the trust: 


(f) authorizing the whole or any part 
of the trust property to be let, sold, 
mortgaged or exchanged; 


(g) settling a scheme; or 

(h) granting such further or other re- 
lief as the nature of the case may re- 
quire. 

XXX XXX XXX” 

The learned counsel submits that cla- 
use (h) is very wide and includes any 
further or other relief, not envisaged in 
clauses (a) to (g) and the relief of de- 
claration of title is covered by cause (h). 
counsel 
submits that it may also come under 
clause (c). 


5. Mr. W. Kulabidhu Singh, the learn- 
ed counsel appearing for the respondent, 
submits that it was not the case of the 
defendants that the property belonged to 
a public trust. On the other hand, it 
was their definite case that the property 
belonged to a family idol in private trust, 
and, therefore,. it does not lie in the 
mouth of the defendants now to submit 
that the property belonged to a public 
trust. The learned counsel further sub- 
mits that even if as an alternative plea, 
it may be taken to have been the plea 
of the defendants that the property b2- 
longed to a public trust, the suit will 
not fall within any of a clauses (a) to 
(h) of Section 92, C. P. 


6 The only question ud offers for 


-determination in this second - appeal, 


therefore, is whether -the provisions of 
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Section 92 C. P. C. are applicable to the 
suit and, if so, whether the learned 
Courts below acted illegally in proceed- 
ing with it? The parties have agreed that 
the properties belong to a public trust 
in view of the concurrent findings of the 
Courts below. Section 92, mainly envi- 
sages the protection of interests of pub- 
lic trust, when jeopardised by the 
trustees by misuse of their positions of 
utmost good faith, Therefore, this sec- 
tion puts an additional responsibility on 
the State through the Advocate General 
in the interest of protection of public 
trusts of charitable or religious nature 
for the benefit of the public. It enables 
the interested persons to sue with the 
consent of the Advocate General. The 
suit must be for an alleged breach of 
trust or under circumstances necessitat- 
ing direction from the Court regarding 
administration of the trust and the re- 
lief sought must fall within one or more 
of the clauses (a) to (h) of S. 92. Sec- 
tion 92 in terms envisages, therefore, 
only certain types of suits, as enumerat- 
ed in clauses (a) to (g). Clause (h) is 
more or less the winding up clause 
which had to be read in the context of 
generality of the foregoing clauses, Thus 
a suit for declaration of title by the 
Deity against defendants, one of whom 
has illegally got a part of its property 
mutated in his name in the Revenue Re- 
cords is not envisaged by the section, in 
the absence of relationship of trustee and 
beneficiary in relation to the trust. 


7. In AIR 1928 PC 16 {Abdul Rahim 
v. Abu Mahomed Barkat Ali Shah), the 
Privy Council had occasion to interpret 
clause (h) of Section 92, and it was 
held: 


“The words ‘further or other relief? in _ 


clause (h) must on general principles of 
construction be taken to mean relief of 
the same nature as in clauses (a) to (g) 
and they do not mean any relief other 
than those in (a) to (g) that the case of 
an alleged breach of an express or con- 
structive trust may require in the cir- 
cumstances of any particular case. 
Where a suit relating to religious en- 
dowment does not claim any such relief 
as is specified in sub-section (1), Sec. 92, 
the section is no bar to the maintain- 
ability of the suit without the sanction 
of the Advocate-General and in the 
Court of the Subordinate Judge instead 
of the Court of the District Judge.” 

The Privy Council further observed that 
the Legislature does not intend to in- 
clude relief against third parties in 
clause (h) under the general words ‘fur- 
ther or other relief.’ This interpretation 
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was followed in AIR 195? SC 143 (Prag- 
dasji v. Ishwarlalbhai). Their Lordships 
of the Supreme Court, in this case held: 


“In a suit framed under Section 92, 
the only reliefs which the plaintiff can 
claim and the Court can grant are those 
enumerated specifically in the different 
clauses of the section. A relief praying 
for a declaration that the properties in 
suit are trust properties does not come 
under any of these clauses. A suit under 
Section 92 is a suit of a special nature 
which presupposes the existence of a 
public trust of a religious or charitable 
character. When the defendant denies 
the existence of a trust, a declaration 
that the trust does exist might be made 
as ancillary to the main relief claimed 
under the section if the plaintiff is held 
entitled to it; but when the case of the 
plaintiff fails for want of a cause of ac- 
tion, there is no warrant for giving him 
a declaratory relief under the provision 
of Section 92. The finding as to the ex- 
istence of a public trust in such circum- 
stances would be no more than an obi- 
ter dictum and cannot constitute the 
final decision in the suit.” 


8. In AIR 1967 SC 1044, Biswanath v. 
Sri Thakur Radha Ballabhji, the Supreme 
Court held: 


“It is settled law that to invoke Sec- 
tion 92 of the Code of Civil Procedure, 
3 conditions have to be satisfied, namely, 
(i) the trust is created for public purpose 
of a charitable or religious nature; 
(ii) there was a breach of trust or a di- 
rection of Court is necessary in the 
administration of such a trust; and 
(iii) the relief claimed is one or other of 
the reliefs enumerated therein, If any 
of the three conditions is not satisfied, 
the suit falis outside the scope of the 
said section. A suit by an idol for a de- 
claration of its title to property and for 
possession of the same from the defen- 
dant, who is in possession thereof under 
a void alienation, is not one of the re- 
liefs found in Section 92 of the Code of 
Civil Procedure”. 


In Harendra Nath v. Kaliram Das, 
AIR 1972 SC 246, the Supreme Court 
reiterated that — 


“A suit under Section 92 is of a spe- 
cial nature which presupposes the exis- 
tence of a public trust of a religious and 
charitable nature. Such suit can proceed 
only on the allegation that there is a 
breach of trust or that directions from 
the Court are necessary for the admin- 
istration of the trust. In the suit, how- 
ever, there must be a prayer for one or 
other of the ‘reliefs that are specifically 


1980 


mentioned in the section. Only then the 
suit has to be filed in conformity with 
the provisions of Section 92.” 


In AIR 1975 SC 371, Charan Singh v. 
Darshan Singh, it was held that the 
maintainability of the suit under Sec- 
tion 92 depends upon the allegations in 
the plaint and does not fall for decision 
with reference to the averments in the 
written statement. The above principles 
were also followed in AIR 1976 SC 1569 
(Syed Mohd. Salie Labbai v. Mohd. 
Hanifa). Thus, a suit by an idol for the 
declaration of its title to the properties 
in the suit against the defendants, who 
claimed personal interest in the same is 
not covered by the provisions of S. 92. 


9. In Varadachari’s Law of Hindu 
Religious and Endowment — 1968 Edi- 
tion, page 236, the kinds of suits outside 
Section 92 C. P. C. had been enumerated 
as follows: 

“(a) a relief praying for a declaration 
that the properties in suit are trust pro- 
perties does not come under the section. 
When the defendant denies the existence 
of a trust, a declaration that the trust 
does not exist might be made as ancil- 
lary to the main relief claimed under the 
section if the plaintiff is entitled to it. 
But a declaratory decree cannot be given 
where there was no cause of action for 
the suit. 


(b) A suit for a declaration that the 
alienation of trust property is invalid 
and for restoration of possession of such 
property to the trust. 


(c) A suit by an idol for declaration 
of its title to the properties in the suit 
against a defendant who claims a per- 
sonal interest in the same. 

(d) A suit between co-trustees for ac- 
counting.” 


10. From the foregoing enunciation of 
the law by the Privy Council as well as 
the Supreme Court, it appears to be 
settled that a suit for declaration of title 
in favour of a deity against persons, 
who claim interest adverse to the deity 
as in the instant case is not covered un- 
der any of the clauses of Section 92. The 
submission to that effect made by the 
learned counsel for the appellants must, 
therefore, be rejected. 


11. No other point having been rais- 
ed in this Second Appeal, the same 
stands dismissed. Under the facts and 
circumstances of the case, the parties 
are left to bear their own costs. 


Appeal dismissed, 
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Kamal Chandra Dutta etc., Appellants 
v. Ram Chandra Goala and another, Re- 
spondents. 


M. A. (S.) Nos. 17 and 23 of 1976, D/- 
9-2-1979.* 

(A) Civil P. C. (1908), Section 144 
(Prior to amendment in 1976) — ‘Varied 
or reversed’ — It means varied or re- 
versed by same court or by different 
court of competent jurisdiction as well 
as by superior or revisional court. AIR 
1931 Cal 14 and AIR 1944 Lah 165 and 
AIR 1937 All 232, Dissented from, 

{Para 7) 

(B) Civil P. C. (1908), Section 144 
(Prior to amendment in 1976) — Decree- 
holder obtaining possession in execution 
of decree and thereafter selling proper- 
ty to third party — Application for re- 
stitution on reversal of decree — Cannot 
be resisted by third party purchaser on 
doctrine of bona fide purchase, (Para 9) 


Cases Referred : Chronological Paras 


Assam LR (1971) Assam 286 

AIR 1968 Bom 57 

AIR 1954 Pat 36 

AIR 1951 All 823 

ATR 1948 All 28: 1947 All LJ 212 
ATR 1948 All 252: 1948 All LJ 2g (FB) 
AIR 1944 Lah 165 

AIR 1937 All 232: 1937 All LJ 34 
AIR 1937 Bom 173 

AIR 1931 Cal 14 


COMO ON OOO AG 


(1887-88) 15 Ind App 12: ILR 10 All 166 
(PC) 9 
(1885-86) 13 Ind App 106: ILR 14 Cal 
18 (PC) 9 


B. K. Goswami and R. L. Yadav (in 
M. A. (S) No. 17 of 1976) and F. Chou- 
dhury and T. C. Mazumdar (in M. A. (S) 
No. 23 of 1976), for Appellants; Y. K. 
Phukan, H. N. Sarma and T. C. Mazum- 
dar, (in M. A. (S) 17 of 1976) and B. K. 
Goswami, R. L. Yadav, Y. K. Phukan 
and H. N. Sarma (in M. A. (S) No. 23 
of 1976), for Respodents. 


JUDGMENT :— These two Miscella- 
neous Second Appeals which arise out 
of the same impugned order, are direct- 
ed against the order of the learned As- 
sistant District Judge No. 1, Gauhati, 
made in his appellate jurisdiction against 
an order passed by the learned Munsiff 
No. 2 of Gauhati on an application un- 
der Section 144 of the Civil P. C. The 
points of law involved are also common. 


*Against decision of P. C. Saikia, Asstt. 
Dist. J. N. 1, Gauhati, D/- 4-6-1976. 
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So this order of mine will dispose of 
both of them. . : 

2. Radha Mohan Goenka was the 
plaintiff in the original suit, He brought 
the suit No. 61 of 1971 against the sole 
defendant, Ram Chandra Goala, for de- 
claration of title and recovery of khas 
possession of the suit land in the court 
of Munsiff No. 1 at Gauhati. The suit 
was subsequently transferred to the 
Court of the. Munsiff No. 2, Gauhati, and 
it was numbered as Title Suit No. 15 of 
1971. The plaintiff obtained an ex parte 
decree against the defendant in the suit 
on 13-11-1971. The plaintiff-decree- 
holder executed the decree and evicted 
the defendant on 3-1-1973 by demolish- 
ing his houses standing on the suit land. 
On 6-1-1973 the defendant filed an ap- 
plication under Order 9, Rule 13 of the 
Code of Civil Procedure and the appli- 
cation was registered as Mise. Case 
No. 2 of 1973 in the court of the Munsiff 
No. 1, later on re-numbered as Misc. 
Case No. 20 of 1974 in the court of the 
Munsiff No. 2. In that application if was 
alleged by the defendant that no sum- 
mons was served on him, he was kept 
in complete darkness about the suit and 
that the decree had been obtained by 
fraud. The plaintiff filed objection. After 
hearing the parties the learned Munsiff 
rejected the application under Sec. 144 
of the Civil P. C. but on appeal the 
learned Assistant District Judge set aside 
the order of the learned Munsiff and al- 
lowed the application under Section 144. 
Hence this Second Appeal. 

3. A few more facts may be stated 
for the purpose of appreciation of the 
arguments advanced by the learned 
counsel of the parties. The application 
under Order 9, Rule 13 was filed on 
6-1-1973 and it was disposed of by the 
Munsiff on 17-7-1974. In the meantime 
the plaintiff decree-holder sold the land 
to Kamal Chandra Dutta, appellant in 
M. A. (S) 17/76, by a registered deed for 
an amount of Rs. 12,000/-. These are ad- 
_mitted facts. 

4, Mr. P. Choudhury, learned counsel 
appearing for the appellants submits that 
the application under Section 144 of the 
Civil P. C. was incompetent. His second 
submission is that in any case appellant 
Kamal Chandra Dutta was a bona fide 
purchaser of the property for a valuable 
consideration and as such no relief un- 
der Section 144, Civil P. C. can be grant- 
ed against him. i 

Mr. B. K. Goswami, learned counsel 
appearing for Kamal Chandra Dutta sup- 
plements the submission made by Mr. 
-© P. Choudhury and draws my particular 
attention to the expression - “so far as 
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may be, place the. parties: in the position 
which they would have occupied but for 
such a decree in Section 144, and sub- 
mits -that after the purchase of the land 
for valuable consideration, his client has 
already constructed an R. C. C. building 
considerable amount of 
money; while the defendant was staying 
on the land in ordinary thatched houses. 
It is not possible on the part of the 
court, he submits, to place the parties 
in the same position as the original 
plaintiff and the defendant were before 
the execution of the ex parte decree. 

5. It is admitted by counsel of the 
parties that Section 144 of the Civil P. C. 
before its amendment in 1976 applies to 
the facts of the present case. Sec. 144 
before the amendment read : 


“144. Application for restitution. — (1) 


Where and in so far as a decree or an 


order is varied or reversed, the Court 
of first instance shall, on the application 
of any party entitled to any benefit by 
way of restitution or otherwise, cause 
such restitution to be made as will, so 
far as may be, place the parties in the 
position which they would have occu- 
pied but for such decree or order or 
such part thereof as has been varied or 
reversed: and, for this purpose, the 
Court may make any orders, including 
orders for the refund of costs and for 
the payment of interest, damages, com- 
pensation and mesne profits, which are 
properly consequential on such variation 
or reversal. 


(2) No suit shall be instituted for the 
purpose of obtaining any restitution or 
other relief which could be obtained by 
application under sub-section (1).” 


. A perusal of sub-sections (1) and (2) of 
Section 144 together shows that the pro- 
vision of sub-section (1) is mandatory, 
inasmuch as the remedy of the affected 
party by a suit is barred and if ulti- 
mately a decree obtained against the pe- 
titoner under Section 144 is varied or re- 
versed, he cannot get any relief by a suit 
and as such if he is entitled to any re- 
lief under this section, he must get it 
by an application under that section. 


6. There is conflict of opinions on the 
meaning of the words “varied or revers- 
ed”. Mr. Choudhury submits. on the 
authority of a number of decisions cited 
by him that ‘varied’ or ‘reversed’ meang 
varied or reversed by a superior Court, 
namely, an appellate court or a revi- 
sional court. He submits that the pointer 
to this interpretation is the expression 
‘the Court of the first instance’.” On the 
other hand, Mr. Y. K. Phukan: learned 
counsel . appearing -for the -respondent 
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submits -ałso on the:authority of-a num- 

-ber of cases that ‘varied’. or. - ‘reversed’ 
can be effected not necessarily by an ap- 
‘pellate- or a.revisional court but also by 
any other Court or even by the same 
Court. 


It is true that a decree can be varied 

. or reversed by an appellate court or by 
a revisional court. It is equally possible 

that a decree may also be varied or re- 

versed even by a different court of com- 

*petent jurisdiction as for example, if a 
‘decree was obtained by a party, say, by 
fraud, and-the decree is cancelled by the 

-same Court as passed the earlier decree, 

er by a different court of competent 

jurisdiction. It is also possible that if a 


‘decree is passed by a Court, the aggri- ` 


eved party files an application for re- 
view and the Court reviews the decree, 
it may reverse or modify it. In such 
cases, in my opinion, the Court of the 
first instance will mean the Court that 
passed the decree which was ‘reversed’ 
or ‘varied’ either by itself in review or 
-by a Court of appeal or by a Court of 
‘revision or by a different court that 
cancels the decree. The meaning of the 
.expression, “the court of first instance” 
is first instance .as compared to an ap- 
-pellate court or the revisional court ora 
subsequent court or the same court that 
varies or reverses the decree later. In 
my opinion, therefore, an application 
-under S. 144 is.maintainble for restitu- 
tion in the same court if that court 
legally reverses its own earlier decree. 


- 7. The view I have taken gets sup- 
ports from a Full Bench of the Allahabad 
‘High Court reported in AIR 1948 All 
252. It has held :— < 


“The words ‘varied’ or ‘reversed’ though 
commonly applicable ‘to a case where a 
decree has been set aside on appeal or 
revision by a superior Court, can be ap- 
plied to a case where the decree has 
been set aside or varied by some other 
Court if that other Court under the ex- 
ceptional circumstances such as where a 
decree has been obtained by fraud or 
has been obtained against a person who 
was not properly represented or has 
been passed by a Court that had no 
jurisdiction; had the right to vary or 
set aside the decree. It cannot be said 
that the words “Court of first instance” 
contemplate that the variation or rever- 
sal of the decree is made by a superior 
Court. These words only make it clear 
‘that the application for restitution should 
be made to the first Court and not to 
any of the -superior Courts.” 

- The Bombay High Court also in the 
vase reported in AIR 1968 Bom 57, was 
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-of the same view. The learned Judge, 
Justice Wagle, in that decision held :— 


“The expression in Section 144 ‘the 
Court of first instance shall, on the ap- 
plication of any party entitled to any 
benefit by way of restitution or other- 
wise cause......... "has brought about this 
difference of opinion; according to one 
view the section does not apply unless 
the decree is varied or reversed by a 
Court superior to the one which passed 
it; according to the other the section ap- 
plied m all cases where the decree is 
varied, reserved or superseded. The ad- 
dition of the expression ‘the Court of 
first instance shall’ could be explained 
on a different hypothesis, The applica- 
tion under Section 144 is not an applica- 
tion in execution. The question then 
arises as to which Court has to consider 
the grant of relief sought under S. 144. 
if it were an application in execution, 
Section 37 (a) and Section 38 of the Civil 
P. C. provide for the institution of such 
an application for execution, in the 
Court of first instance. It may, therefore, 
be that the addition of the expression 
‘the Court of first instance shall’ was in- 
tended to provide a forum for the irsti- 
tution of an application under See. 144. 
If this interpretation is put upon the 
expression ‘the Court of first instance 
shall’ then there is no vagueness in the 
section and it would provide for every- 
ease of a reversal or variation including 
the reversal by a superior Court, by the 
same Court in the same proceedings or 
by a different Court in different pro- 


ceedings. In this view of things with the 


utmost respect I am unable to agree 
with the view taken by Sir George Ran- 
kin that the reversal or variation cculd 
only refer to an order by a superior 


. Court in the same proceeding.” 


As already observed by me above, if 
an affected person can make out his case 
that he was illegally or in violation of 
certain law dispossessed from a cerzain 
property and proves that he is enti-led 
to regain its possession, and if he can 
be put to possession in view of an order 
passed by a superior court, there does 
not appear to be any valid reason 
as to why he cannot be brought 
to the same position if the earlier 
decree which has been varied or 
reversed by the same Court or a 
different ‘Court. If this interpreta- 
tion be not given, the affected person 
will have no remedy, inasmuch as, a 
suit is barred as observed earlier. It 
therefore stands to reason that a liberal 
meaning should be given to the expres- 
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sion -that ‘varied’ or ‘reversed’ means 
varied or reversed by a Court itself 
or by a different Court of competent 
jurisdiction as well as by a superior or 
revisional court. 


8 Mr. Choudhury has cited the fol- 
lowing decisions in support of his con- 
tention : 

AIR 1931 Cal 14; AIR 1944 Lah 165; 
AIR 1937 All 232 and AIR 1937 Bom 173. 

Head~note (a) of the decision reported 
in AIR 1931 Cal 14 reads: 


“Section 144 only applies where a 
decree is ‘varied or reversed’ and apart 
altogether from the wording which im- 
mediately succeeds that expression ‘the 
Court of first instance shell’ and so 
forth, it is perfectly certain that a decree 
is‘only varied or reversed by a superior 
Court on appeal or on revision or it may 
be, on reference. But, if a decree is set 
aside either by a proceeding in the suit 
itself or if it is set aside by a decree in 


another suit altogether or if, without be-- 


ing set aside by such a decree, it is 
superseded — these are matters which 
are not within the words of the section.” 

A learned single Judge cf the Lahore 
High Court in AIR 1944 Lah 165 has ob- 
served : 

“Where the decree has not been vari- 
ed or reversed by a Court of appeal but 
in a separate suit, an application for re- 
stitution under Section 144 is not com- 
petent.” 

A learned single Judge of the Allaha- 
bad High Court in AIR 1937 All 232 has 
held: 

"In order to obtain restitution under 
Section 144, the applicant must establish 
that the decree under which he was 
compelled to part with his property has 
been varied or reversed by a Court 
which had jurisdiction to vary or re- 
verse the decree. The use of the phrase 


“Court of first instance” contem- 
plates that the variation or rever- 
sal of the decree is made by a 
superior Court. The section clearly 


applies where a decree has been re- 
versed or varied upon appeal, revision 
or by a review. Where the consequences 
of a decree have been effected by a 
subsequent decree passed in another suit, 
there has been no variation or reversal 
of the earlier decree within the meaning 
of this section. Courts of equal jurisdic- 
tions cannot reverse or vary such 
other’s decrees, although in a suit, a 
Court might hold that an earlier decree 
passed by another Court is nat binding 
upon the plaintiff before it by reason 
of fraud, collusion or other cause. Sec- 
tion 144 contemplates the reversal or 
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variation of a decree by a Court com- 
petent to do so.” 


In my opinion the above decision cited 
by Mr. Choudhury have taken too tech- 
nical a view of the words, ‘varied’ and 
‘reversed’ and have not laid down the 
correct proposition of law. 


The decision of the Bombay High 
Court in AIR 1937 Bom 173, cited by 
Mr. Choudhury does not support his con- 
tention, for, the learned single Judge of 
the High Court has held: 


“The reversal or variation of the 
decree must be in the same proceedings 
between the parties — it may be as the 
result of a successful appeal or an appli- 
cation for review or in any other man- 
ner provided for by the Code — and 
that the decree must be between the 
parties to the record and the reversal or 
modification of it must be in favour of 
the party applying or someone claiming 
under him.” 


9. The only other submission made 
by Mr. Choudhury is that in any case 
Kamal Chandra was a bona fide pur- 
chaser and therefore the application un- 
der Section 144 won’t be maintainble as 
against Kamal. He has cited a number 
of authorities reported in 19 Cal 29, AIR 
1948 All 28, (1887-88) 15 Ind App 12 
(PC), (1885-86) 13 Ind App 106 (PC), AIR 
1954 Pat 36 and AIR 1951 All 823 and 
a decision of this Court reported in As- 
sam LR (1971) Assam 286. 


These decisions speak about the pro- 
tection available to a bona fide purchaser 
but in my opinion the doctrine of bona 
fide purchase is not applicable to such 
a case. Assuming for the sake of argu- 
ment that the principle of bona fide pur- 
chase for valuable consideration ingrain- 
ed in Section 41 of the T. P. Act does 
apply to the facts of the case in hand, 
let us proceed to examine whether 
Kamal Chandra is a bona fide purchaser, 
Whether a person is a bona fide purcha- 
ser or not, is a question of fact. The 
learned appellate Court below has found 
that Kamal Chandra is not a bona fide 
purchaser. This finding is a finding of 
facts and even if it be erroneous, it 
eannot be interfered with in a second 
appeal. 


I have already referred to the dates 
on which the application under Order 9, 
Rule 13 was made and on which it was 
disposed of and that the sale took place 
in between. It is not Kamal’s case that 
he was not aware of the proceeding un- 
der Order 9, Rule 13. If he knew about 
the application under Order 9, Rule 13, 


he shall be presumed to know the possi- ` 
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bility of the ex parte decree be- 
ing set aside and further the possi- 
bility that the application under S. 144 
being allowed the judgment-debtor de- 
fendant might be restored to possession. 
He, therefore ought to have waited till 
the disposal of the application under 
Order 9, Rule 13. He did not care to do 
so. On the contrary he not only pur- 
chased the land but also constructed the 
house taking all possible risks. From 
these facts and circumstances, no infer- 
ence can be drawn that his purchase 
was bona fide. The inference is that he 
is not a bona fide purchaser, The deci- 
sions cited by Mr, Choudhury therefore 
do not help Kamal Chandra. 


10. Now to turn to the submission of 
Mr. B. K. Goswami. His submission is 
that if the thatched houses belonging to 
the defendant were available for his oc- 
cupation, he could perhaps be restituted 
to the earlier position; but after the exe- 
cution of the decree, the thatched houses 
having been demolished and Kamal 
Chandra having constructed a valuable 
R. C. C. building, restitution is not pos- 
sible. This submission, in my opinion, 
is not sustainable for the reason that if 
it be accepted, in all cases an applica- 
tion under Section 144 can be frustrat- 
ed by a mala fide and resourceful pur- 
chaser. What is intended by Section 144 
is that the restitution as far as possible 
be granted, meaning that if the defen- 
dant judgment debtor was in possession 
of the land, he will be put in possession. 
The section has not stated that the ori- 
ginal house which has been demolished, 
must also be restored. In execution of 
a decree even an R. C. C. building also 
can be demolished. The whole idea un- 
derlying Section 144 is that as far as 
possible the parties are to be restored 
to the original position, that is to say, if 
a person is dispossessed, he will be put 
to possession. In my opinion, therefore, 
the submission of the learned counsel 
has no merit. 


11. As a result of the foregoing dis- 
cussions’ these appeals are dismissed. I, 
however, leave the parties to bear their 
own costs, 
i Appeals dismissed. 
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Jagneswar Nath, Appellant v. Jatra 
Mohan Sarkar, Respondent. 

Second Appeal No, 48 of 1971, D/- 
21-5-1979* 

Civil P, C. (1908), Section 100 and O. 8 
R. 2 and O. 1, Rr. 3 and 13 — Suit by A 
against B for declaration of title and 
possession of land on ground that he had 
purchased it from B — Point that suit 
was bad for non-Jeinder of B’s mother 
as necessary party not specifically plead- 
ed in written statement — It cannot be 
raised in second appeal. 


O. 8, R. 2, imposes an obligation on the 
defendant to raise in his pleading all 
matters which show the suit to be not 
maintainable. They should be specifi- 
cally pleaded. If not taken specifically 
the other party would be likely to be 
taken by surprise. A vague statement 
that the suit is not maintainable for non- 
Joinder of necessary parties does not 
tantamount to taking up a specific plea 
that a particular necessary party had 
not been added as a party for which the 
suit must fail. Therefore, where in a 
suit by A against B for declaration of 
title and posséssion of land on tthe 
ground hat he had purchased it from B 
the plea that the suit was not maintaina- 
ble for non-joinder of B’s mother as a 
necessary party was not specifically 
taken up by B in his pleading before the 
trial court it cannot be raised in second 
appeal. Moreover where the point was 
never agitated before the first appellate ` 
Court it must be deemed to have been 
waived. (Para 3) 


M. C. Deb. Roy and P. K. Majumder, 
for Appellant; A. K. S. Choudhury, for 
Respondent. 


JUDGMENT :— The Plaintiff claims 
that he is a poor school teacher. He 
sued for getting khas possession on de- 
claration of' his right, title and interest 
in the suit property. He claims that he 
purchased the suit land appertaining to 
Jote No. 72 of Mouja Doulbari, P. S. 
Sabroom from Jibananda Ghosh, the 
owner of the suit property by a regis- 
tered sale dated 10-4-1962 and continu- 
ed to possess the same. On the eastern 
and western sides of the suit land there 
are Government khas tillas. The prede- 


*Against Judgment and decree of T. L. 
Dutta, Addl. Sub. J., Tripura, Agartala, 
D/- 8-9-1971. i 
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cessor-in-title of the plaintiff possessed 
some tilla slopes and included them 
within Jote No. 72 and possessed the 
. Same for more than 12 years. The plain- 
tiff claimed that he had purchased Jote 
No. 72 land and also the tilla slope lands 
and continued his act of possession, He 
claimed that the land measured 2 Kanis 
and. 7 gandas in Jote No. 72. During the 
absence of the plaintiff the Defendant 
ploughed over his land on 21-4-1962. 
A. D. (8-1-1369 B.S.) and dispossessed him 
from the land. In due course the land ap- 
pertaining to Jote No. 72 was measured 
and found to be I] gandas and 1 kara of 
land. The Plaint was amended accordingly. 
As such, the suit land measured 1 kara 
11 gandas in Dag No. 2221 appertaining to 
Jote No. 72. The Defendant contested the- 
suit, took up several grounds and claimed 
that the suit land did not appertain: to 
Jote No, 72 of the plaintiff. The Defen- 
dant, inter alia, stated in the written 
- statement 


“If any Amin or experienced man 
measures the land on the spot he will 
find that the land in suit is outside the 
said Jote No, 72 of the pltff. ..... oorarts 
As the land in suit has been turned into 
an excellent paddy land after reclama- 
tion it has become a very valuable 
piece of property and the pitf. of this 
suit, taking advantage of his being 
owner over the land of said Jote No. 72 


standing to the contiguous west of the 
land in suit, has brought up this false 
and groundless suit with a view to grab 
the valuable allotted land of the ans- 
wering defdt. .........cccccevsese . ?”. (Under- 
scored by me). ` 


According to the defendant, he came 
as a refugee in 1950 A. D. from the 
then East Pakistan and was allotted 3 
kanis of Government khas land which 
lay contiguous east of Jote No. 72. It is 
worthwhile to mention at this stage that, 
inter alia, the defendant took up the 
plea reading “The pltffs. suit is bad and 
untenable for the defect of non-joinder 
of party”. There is nothing in the writ- 
ten statement as to who were those par- 
ties for whose absence the suit was bad 
or untenable. i 


2. The main issue framed was: | 

“Does the suit land appertain to jote 
No. 72 of mouja Doulbari under Sabroom 
P. S. or Government Khas land allottec 
to defdt. in the year 1961 A. D.?. 

In order to arrive at the  conclusior 
the learned Munsiff considered the order. 
dated 5-5-1969 passed by his predecessor 
accepting the Commissioner’s report anc 


documents, namely, Exts..C-1, C-2 ane. 
C-3 and Exts. A-1 (Khatian) and A-3. 
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and has .held that the .suit land 
is 11 gandas. 1 ‘kranta of Dag 
No. 2221. When the land was so 
measured the plaintiff gave up 


his claim in respect of the rest of the 
suit land. The learned Munsiff on peru- 
sal of the evidence arrived at the con- 
clusion that the said suit land measuring 
11 gandas 1 kranta in Dag No. 2221 ap- 
pertains to Jote No. 72 which had been 
purchased by the plaintiff and was not 
the land which was allotted to the de- 
fendant. As such, as desired by the de- 
fendant the suit land was measured by a 
Commissioner and the réport of the 
Commissioner is that the suit land was 
never allotted to the defendant but was 
the purchased land of the plaintiff ap- 
pertaining to Jote No, 72. 


The learned Munsiff has held that the 
plaintiff has right, title and interest 
over the suit land, the defendant never 
acquired any right or title by adverse 
possession nor the suit was barred by 
limitation, He found the plaintiff’s story 
of possession and dispossession to be true 
and that there was no non-joinder of 
Necessary parties. The learned Munsiff 
decreed the suit as prayed for by the 
plaintiff in respect of 11 gandas 1 kranta 
of the suit land, Before the First Appel- 
late Court the appellant-defendant urg- 
ed only one point, namely, whether the 
plaintiff-respondent had title and posses- 
sion over the disputed land, The learned 
Additional Subordinate Judge on perusal 
of the documentary and oral evidence 
and after thorough discussion thereof 
confirmed the decree of the court of the 
first instance. E 

3. Before me Mr. M. C. Deb Roy, the 
learned counsel for the Appellant has 
urged that the suit is bad for nor- 
joinder of the mother of the vendor 


- Jibananda Ghosh and that the suit is bad 


for not impleading the Government of 
Tripura in the instant suit. No other 
point has been urged by Mr. M. C. Deb 
Roy: In’ order to appreciate the argu- 
ment of Mr. Deb Roy it is necessary to 
state that the land was originally owned 
by Jamini Kumar Ghosh and after his 
death the plaintiff purchased the -suit 
land from Jibananda Ghosh. According 
to the learned counsel for the Appellant, 
the mother of Jibananda, that is, wife of 
late Jamini Kumar Ghosh is still alive 
and the suit could not have been pro- 
ceeded against the defendant withouf 
making her a party to the suit. Accord- 
ing to Mr. A. `K. S. Choudhury, tha 
learned counsel for the respondent, the 
contention. has no substance. He has very 
rightly pointed out that the plea of non=, 
joinder .of Jamini’s-wife was never taken- 
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specifically in the pleading enabling the 
plaintiff to add her as a party to the suit. 
A bare perusal of the written statement 
‘clearly ‘shows that no such plea was 


taken by the defendant, Or, I 
R. 1 Civil P, C, enjoins as to who 
may be joined as plaintiffs. O. 1 R. 3 


prescribes as to who may be joined as 
defendants. O. 1 R. 9 lays down that for 
non-joinder or misjoinder of parties a 
suit shall not be defeated if the court 
can deal with the matter in controversy 
so far as regards the rjghts and interests 
of the parties actually before it. O. 1, 
R. 13 enjoins that all objections on the 
ground of non-joinder or misjoinder of 
parties must be taken at the earliest pos- 
sible opportunity. O. 8, R. 2 imposes ob- 
ligation on the defendant to raise in his 
pleading all matters which show the suit 
not to be maintainable. They should be 
specifically pleaded. If not raised speci- 
fically, the other party would be likely 
to be taken by surprise. In the instant 
case, the plea that mother of Jibananda 
was a necessary party was not taken up 
specifically. If taken she could have 
been made a party. In my opinion, a 
vague statement that the suit is nof 
maintainable for non-joinder of neces- 
sary parties does not tantamount to tak- 
ing up a specific plea that a particular 
necessary party has not been added as 
a party for which the suit must fail. 
Therefore, in my opinion, the plea of 
_jnon-joinder of Jibananda’s mother not 
having been taken up specifically the 
defendant-appellant is not entitled to 
raise the plea at the close of the trial. 
Further, this point was never agitated 
before the First Appellate Court and as 
such must be deemed to have been 
waived. 


That apart, the question is as to whe- 
ther there is any. material in evidence 
to show that Jibananda’s mother had 
any right, title or interest in the suit 
property. Merely because Jibananda’s 
mother is the widow of Jamini, it can- 
not be said that she had any right, title 
or interest in the land. Only on proof 
that she did not relinquish her right or 
that Jibananda himself did not inherit 
the suit property as the sole heir can 
it be said that Jibananda’s mother has 
had any right, title or interest in the suit 
land? ; 

4. That apart, as submitted by Mr. 
A. K. 5. Choudhury, the learned counsel 
for the respondent, the defendant him- 
self admitted the ownership of the plain- 
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tif in respect of the land covered by 
Jote No. 72, the question of non-joinder 
of Jibananda’s mother is an argument in 
desperation, It is undeniable that the de- 
fendant in the written statement has 
clearly admitted that the plaintiff is the 
owner of Jote No. 72. I have already 
quoted above the admission of the de- 
fendant as to the ownership of the 
plaintiff in respect of the land co- 
vered by Jote No. 72. As a re 
sult of the foregoing conclusion I am 
constrained to hold that the contention 
of the learned counsel for the Appellant 
that the suit is bad for non-joinder of 
Jibananda’s mother has no substance at 
all. i 


5. The next contention of the counsel 
for the Appellant that Government of 
Tripura is a necessary party in the pro- 
ceeding must be rejected forthwith. In 
the instant case, the plaintiff claimed 
ownership of Jote No. 72. The plaintiff 
gave up his claim in respect of the land 
other than 11 gandas and 1 kara of land 
in Jote No, 72. The courts below have 
found that the suit land appertains to 
Jote No. 72. Under these circumstances, 
when the plaintiff did not pray for de- 
claration of right, title or interest in any 
Government khas land, the question of 
impleading the Government of Tripura 
appears to me to be quizzical. I do not 
find any substance in the contention, 


6. In the result, the appeal is dismiss- 
‘ed with costs, 
Appeal dismissed, 


AIR 1980 GAUHATI 25 
K. LAHIRI AND N. I. SINGH, JJ, 


Smt, Kiranmayee Das, Petitioner v. 
The Assam Board of Revenue, Gauhati 
and others, Respondents. 


Civil Rule No. 181 of 1977, D/-12-2- 
1980. 


(A) Assam Land and Revence Regu- 
lation (1886), S. 81 — Revenue sale — 
Validity — Sale without notice is in- 
valid. (Constitution of India, Art, 226 
— Principie of natural justice); 


Where the Board dismissed an appli- 
cation to set aside .a revenue sale by 
inadvertently misreading the évidence 
on record and had come to a perverse 
finding that the applicant’s name was 
not in the Jamabandi during the sale 
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proceeding and as such he was not 
entitled to any notice. 
Held that the auction sale was in- 


valid in law and the sale proceeding 
conducted without following the manda- 
tory provision of law without notice 
was violative of the statutory provi- 
sions as well as the principles of natu- 
ral justice, (Para 5) 

When there is a duty to serve 
notice in order to exercise the right 
to put a property to sale the failure 
to comply with Rules renders the 


sale a nullity. Denial of the right to 
prior notice and opportunity to be 


heard, namely, the principles of “Audi 


Alteram Partem” rule, vitiated the 
sale as void ab initio and on that 
ground alone the sale is liable to be 
quashed. (Para 8) 


(8) Assam Land and Revenue Regu- 
lation (1886), S. 81 — Setting aside sale 
— Conditions requisite — Possession of 
land by applicant is irrelevant. 

In a proceeding for setting aside a 
Sale under S. 81 of “the Regulation”, 
possession of a person in the land is 
irrelevant. The questions that must 
be determined are — (1) whether the 
applicant has any interest in the land, 
and, (2) whether there was hardship 
and/or injustice, (Para 6) 

Where the petitioner had purchased 
the land, obtained an order of muta~ 
tion and got her name recorded in the 
revenue records, the finding of the 
Board that the petitioner was not enti- 
tled to relief ag she had no physical 
possession of the land is perverse and 
must be set aside. (Para 6) 

(C) Assam Land and Revenue Regu- 
lation (1886), S. 81 — Limitation — 


Starting point — Defaulter not served : 


with any notice — Time runs from 
date of knowledge of order making 
sale final. 


Having regard to the scheme of “the 
Regulation” when notice is duly serv- 
ed on a defaulter the rigour of S. 81 
shall undoubtedly apply and he must 
present an application within a year 
from the date of the sale becoming 
final; however, when he does not 
receive’ any notice, which he is legal- 
ly entitled to have, the period of 
limitation under S, 81 of “the Regula- 
tion” must commence from the date of 
knowledge, actual or constructive, of 
the sale becoming final. Hence the 
period of one year’s limitation under 
S. 81 of “the Regulation” runs from 
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the date of knowledge either actual or 


constructive of the making of the 
order of sale becoming final under 
S, 80 of the Regulation when no 


notice is served to a defaulter, AIR 
1961.SC 1500 and AIR 1975 SC 2085 
and AIR 1980 SC 15, Rel. on, 
(Paras 7, 
Cases Referred: Chronological Paras 
(1979) 4 SCC 19: AIR.1980 SC 15: 
1979 All LJ 1219 7 
AIR 1975 SC 2085 y 
AIR 1961 SC 150 g 
P. N. Goswami, for Petitioner; S. N., 
Medhi and P, P, Kalita, for Respon- 
dents, 
LAHIRI, J.: — Smt, Kiranmayee 
Das, the petitioner prays for a Writ of 
Certiorari to quash the judgment and 


order dated 31-3-1977 in R, A. No. 176 ` 


of 1976 dismissing her application to 
set aside the Revenue sale of her land 
and for further or other orders, 

2. Without impairing the founda- 
tional facts, the compressed story may 
be set out as below,:—~ 

The petitioner is the owner of 
5 leches of land in Dag No. 538 of 
K. P. Patta No. 126 of Barpeta town. 
She purchased it on 23-6-70 by a 
registered Sale Deed at Rs. 13,500/-. 
She applied for mutation and on due 
enquiry the Sub-Deputy Collector by 
his order dated 18-8-1972 ordered that 
her name should be mutated. But the 
lackadaisical officials could find time 
to refiect the order in “the Record of 
Rights” as late as on 3-7-1973. Of 
course she was shown as one of the 
co-pattadars. On purchase and having 
possession of the land the petitioner 
Tet out the house on it to Respondent 
No, 3 as her monthly tenant. How- 
ever, she had to file a suit for eject- 
ment (Title Suit No. 22 of 1973) 
against the Respondent. On 9-9-76 the 
suit came up for hearing and Respon~ 
dent No. 3 filed a certified copy of the 
proceedings in Sale Case No. 23 of 
1974-75 showing that he had purchased 
the land in the revenue sale. The peti- 
tioner enquired and could gather that 
the land was sold on 31-77-74 for 
arrears of revenue and Respondent 
No. 3 purchased the same at Rs. 70/-. 


She found that notwithstanding the 
entry of her name in the Revenue 
Records, namely, the “Jamabandi”’, no 


notice had been served on her before 
the sale. She has filed the report of 
the process server (Annexure 2 to her 
petition) which shows that no- notice 
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had been served on her before the gale 
in question. The petitioner obtained 
the necessary copies and filed an appli- 
cation under S. 81 of the Assam Land 
and Revenue Regulation, 1886, for short 
“the Regulation” for setting aside the 
sale on the ground of hardship and 
injustice, She filed an application under 
S. 5 of the Limitation Act, 1963 for 
condonatio” of the delay setting forth 
the reasons why she could not present 
the application earlier. The applica- 
tion was heard and dismissed on me- 
rits and on the question of limitation 
as well, 


3. The petitioner set up a case of 
hardship and injustice, questioned the 
sale as fraudulent, She claimed 
that the town land in question worth 
more than Rs. 10,000/- was sold for a 
paltry sum of Rs. 70/-. It amounted 
to hardship as ‘well as injustice, The 
petitioner claimed that she was enti- 
fled to a notice of sale being a record- 
ed pattadar and the sale held in 
blatant violation of the mandatory 
provisions was illegal and unjust. She 
claimed’ that - the auction-purchaser 
was her tenant living on the land and 
he was himself “a defaulter” within 
the meaning of Ss, 63 and 67% of the 
Regulation. In so far as the delay in 
presenting the application the petitioner 
contended that she could only know 
about the sale on 9-9-76 and presented 
the application on 25-9-76. She claim- 
ed that she had no prior knowledge 
and was regularly paying revenue to 
one Achyutananda — aco-pattadar and 


accordingly had no idea about the 
arrears. 

4. The Board has held that the 
petitioner’s name was mutated in the 
Jamabandi no doubt but she was not 
entitled to any notice as her name was 


not recorded in the Jamabandi during 
sale proceedings, The learned Board 
brushed aside the question of hardship 
and injustice on the ground that the 
petitioner was not in physical posses- 
sion of the land, but the auction pur- 
chaser was in occupation thereof. Fur- 
ther the Iearned Board held that the 
application was barred by limitation. 
Tt did not reject the contention of the 
petitioner that she could come to know 
about fhe sale only on 9-9-76. How- 
ever, according to the learned Board, 
the petitioner could not satisfactorily 
explain every day’s delay from 9-9-76 
and the date of presentation of the 
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application before it, that is on 25-9- 
16 


5. The finding that the name of the 
petitioner was not recorded in the 
Jamabandi or the record of rights 
during the sale proceedings is palpably 
a perverse finding. The certified ccpy 
of Jamabandi filed clearly shows that 
the order of mutation was passed by 
the Sub-Deputy Collector on 18-8-72 
and the revenue record was correc-ed 
on 3-7-73 whereas the sale proceedings 
were held in 1974, The learned Board 
has inadvertently misread the records 
and held that her name was not in 
the Jamabandi during the sale proce2d- 
ing and as such she was not entitled 
to any notice, It is apparent on the 
face of the record that the finding is 
perverse. Admittedly no sale notice 
had been served on the petitioner. The 
sale without notice was void or in- 
valid. In the result we have no hesi- 
tation in quashing the findings and to 
hold that the auction sale was invalid 
in law and the sale proceeding con- 
ducted without following the manda- 
tory provision of law without notice 
was violative of the statutory pravi- 
sions as well as the principles of 
natural justice, 

6. The next finding of the Board 
that the petitioner could not have suf- 
fered any hardship or injury as she 
was not in physical possession of land 
is unknown to law or any principles of 
Justice, equity and good conscience, 
The land was sold at Rs. 70/-, where- 
as the value thereof was about Rupees 
10,000/-. However, the learned Board 
held that the petitioner had a direct 
interest in the land. The finding to 
that effect reads ‘as under :— 

“However, her name was mutated in 
the Jamabandi by right of purchase, 
So she is to be considered as having 
interest in the land sold in auction.” 
Therefore, the findings are conflicting 
and they cannot be reconciled. In the 
result, the conclusion that the peti- 
tioner did not suffer any hardship or 
Injury cannot be sustained. Be that as 
it may, the learned Board has commit- 
ted a grave error of jurisdiction in 
assuming that only a person in physical 


possession of land is entitled to have 
an illegal sale set aside and the 


Board had no jurisdiction to entertain 
an application for setting aside of sale 
by a person interested in the land but 
not in physical possession, It is an 
error of law touching the jurisdiction 
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of the Board.. Ary person. interested 
in the land whether in possession or 
not can apply and. get a sale set aside. 


In this view of the matter, the im- 
pugned findings must be quashed. 

This apart, the learned Board of 
Revenue assumed that "possession is 
9/10ths of the law” an adage taken 
‘as true to the full extent so as to 
mean that a person in possession can 
be ousted by’ one whose title is 9 


times better than the occupant. Posses- 
sion may be a good title where no 
better title appears. However, in a pro- 
ceeding for setting aside a sale under 
S. 81 of “the Regulation” possession of 
a person in the land is irrelevant. The 
questions that must be determined are 

(1) whether the applicant has any 
interest in the land, and, (2) whether 
there was hardship and/or injustice, 
As such, we are constrained to observe 
-that the Board misguided itself in 
taking irrelevant materials into consi~ 
deration and did not consider the rele- 
vant factors, This error is palpable and 
is a jurisdictional error. We find on 
the face of the record that the peti- 


ed an order of mutation and got her 
name recorded in the revenue records, 
No mutation is granted unless a per- 
son has title as well as possession. 
Under these circumstances, the finding 
of the learned Board that the peti- 
tioner was not entitled to relief as 
she had no physical possession of the 
and is perverse and must be set aside, 





The Board has held - that the appli- 


cation is barred by limitation as the 
petitioner could not explain every 
day’s delay from 9-9-76 to 25-9-76, 
that is a delay of about 15 days. The 
petitioner has stated in clear terms 
that she had to obtain the certi- 


fied copy of the orders and the rele- 
vant records and thereafter could pre- 
sent the application on 25-9-1976. It is 
apparent that it took about 5 days to 
obtain the certified copies and it . is 
also clear that one had to came from 
Barpeta to Gauhati, corsult lawyer 
and file the application. The learned 
Board ought to have taken a reason- 
able view of her application for con- 
donation of delay under Section 5, 
Limitation Act, 1963. We are not very 
“much impressed with the reasons for 
rejection of the plea. However, we do 
not propose ‘to discuss: about them as 


we find that the application was admit-. 
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-year of a sale 
Section 80” applies with equal vigour | 


A.L R. 
tedly presented within the period of 
limitation. Section’ 81 of the Assam 


Land and Revenue Regulation, reads as 
follows:— i 


“81. The Board may, on application 
made to them at any time within one 
year of a sale becoming: final under 
Section 80, set the sale aside on the 
ground of hardship or injustice,” 


7. It is apparent that an application 
for annulment of sale on the ground of 
hardship or injustice can be presented 
within one year of a sale becoming 
final under Section 80 of the Regula- 
tion.” The sale was held on 31-7-1974 
and became final on 29-9-1974, The 
petitioner derived knowledge of the 
sale on 9-9-1976. The learned Board 
of Revenue also accepted that she had 
knowledge of the sale only on 9-9-76. 
Now the crucial question is whether 
the period of one year shall commence 
from 9-9-1976 (the date of knowledge) 
or from 29-9-1974 (when the sale be- 
came final). It will be seen that the 
period of limitation has been statutori- 
ly determined as one year from the 
date of a sale becoming final, It is 
apparent that when notice is served to 
a person entitled to such notice, the 
period shall undoubtedly be the said 
period fixed in Section 81: After ser- 
vice of due proclamation and notice a 
sale takes. place. A defaulter being 
aware of a proposed ‘sale may pay up 
the arrears and fees and have the sale 
stayed under Sec. 75 of the Regula- 
tion. Further, a defaulter may make 
an application’ under Section 79 to set 
aside a sale on the ground of some 
material irregularity or. mistake in 
publishing or conducting it ‘within 60 
days from the date of sale. As such, 
a defaulter gets two chances, either for 
stopping the sale or setting aside the 
sale, apart from his right to make an 
application under Section 81 of “the 
Regulation”. Therefore, “the Regula- 
tion” envisages due service of notice 
and provides three opportunities to a 
defaulter, to stay, set it aside and an- 
nal a sale — Vide Ss. 75, 79 and 81 
of the Regulation respectively. A per- 
son can avail of the remedies under 
Sections 75 and 79 only if he gets a 
proper notice. These rights are denied 
to a persor who does not get a notice, 
though entitled. Therefore, the question 
‘arises whether the expression “one 
becoming final under 
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to a’ defaulter who does not get any 
notice of the sale though entitled to. 
If the answer is in the affirmative, in 
our opinion, it would be unjust, im- 
proper and unconscionable. There is no 
provision in “the Act” as to what 
would happen if a sale is conducted 
without serving proper notice to a de- 
faulter, to which he is légally entitled. 
In such a contingency, if the aggrieved 
person comes to know of the sale after 
the expiry `of one year prescribed for 
presenting an application under Section 
81, he will be deprived of the remedy 
under Section 81 for no fault of his. 
Should he be permitted to suffer for 
gross illegalities and jnjustice caused 
by the officials? It would be absurd 
and against the principles of “fair 
play” to deprive such a person of his 
legal remedy for no fault of his. It 
would amount to frustration of right 


of appeal by breach of mandatory 
procedural duty — potent dangerous 
‘a modus operandi’ or device to bear 










“the Regulation” we hold that 
notice is duly served on a defaulter 
the rigour of Section 81 shall undoub- 
tedly apply and he must present an 
application within a year from the 
date of the sale becoming final, how- 
ever, when he does not receive any 
notice, which he is legally entitled to 
Ihave, the period of limitation under 
‘Section 81 of “the Regulation” must 
commence from the date of knowledge, 
actual or constructive, of the sale be- 


coming final. We heavily rely on 
Harish Chandra v. Deputy Land Ac- 
quisition Officer, AIR 1961 SC 1500, 


Madar Lal v. State of U. P., AIR 1975 
Sc 2085 and Assistant Transport Com- 
missioner v. Nand Singh, (1979) 4 
SCC 19, 


In Harish Chandra (Supra) the Sup- 
reme Court observed: 


“The knowledge of the party affect- 
ed by the award, either actual or con- 
structive, being an essential require- 
ment of fairplay and natural justice 
the expression ‘the date of the award’ 
used in the proviso must mean the 
date when the award is either com- 
municated to the party or is known by 
him either actually or constructively. 
In our opinion, therefore, it would be 
unreasonable to construe the words 
‘from the date of the Collector’s award’ 
used in the proviso to Section 18 in a- 
literal or mechanical way. 
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Feres where the rights of a person are 
affected by any order and limitation is 
prescribed for the enforcement of the 
remedy by the person aggrieved against 
the said order by _ reference tọ the 
making of the order must mean either 


actual or constructive communication 
of the said order to the party con« 
cerned.” 


In Madan Lal (supra) and Nand Singh 
(supra) their Lordships accepted the 
above principles and augmented further 
ratiocinations. The Supreme Court has 
held that it is a fundamental principle 
of justice that a party whose rights 
have been affected by an order must 
have notice of it. 


8. In our opinion, when tkere is a 
duty to serve notice in order to exer- 
cise the right to put a property ito 
sale the failure to comply with the 
Rules renders the sale a nullity.. Denial 
of the right to prior notice and oppor- 
tunity to be heard, namely, the prin- 
ciples of “Audi Alteram Partem” rule 
vitiated the sale as void ab initio and 
on that ground alone the sale is liable 
to be quashed. 


9. We hold that the period of limi- 
tation under Section 81 of “the Regu- 
lation” runs from the date of notice 
(sic) (knowledge?) either actual or con- 
structive of the making of the order 
of sale becoming final under Section 
80 of the Regulation when no notice is 
served to a defaulter. The application 
was well within time from the date of 
knowledge and the findings of the 
Board that the application was barred 
by limitation must be quashed which 
we hereby do. We hold that the sale 
conducted in violation of the principles 
of “Audi Alteram Partem” rule read 


‘with the statutory requirement of ser- 


vice of notice rendered the sale void 
or invalid. In the result, we set aside 
the sale and do not consider it to be a 
fit case to remit to the Board of Re- 
venue. We direct the petitioner to 
deposit the arrear of revenue and 
fees, the costs of the sale, the 
claim for interest at the rate of 6 
per cent per annum on the pur- 
chase money as also all intermediate 
payments of Government dues which 
might have been made by the auction 
purchaser (Respondent No. 3), to the 
appropriate authority. In view of the 
annulment of the sale, the sale certi- 
ficate, if issued, in favour’ of Respon- 
dent No. 3, shall be cancelled and the’ 
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title to the property sold shall vest in 
the petitioner on and from the date of 
payment of the arrear revenue etc, by 
the petitioner, Necessary corrections in 
the revenue records shall be made in 
due course, 

10. In the result, we allow the ap- 
plication, make the Rule absolute with 
the above direction or order. However, 
there will be no order as to costs, 

N. I. SINGH, J.:— I agree, 

Order accordingly, 


AIR 1980 GAUHATI 30 
B. L. HANSARIA, J, 


Nuratmal Jain, Petitioner v, Smt, 
Tarinibala Bora and others, Opposite 
Parties, ~ 


Civil Revn, No, 77 of 1976, D/- 1-6- 
1979.7 

(A) T. P. Act (1882), S. 109 — Elec- 
tion by lessee — Transfer of property 
by gift — Suit for arrears of rent — 
Suit filed by lessor and the transferee 
jointly — Death of lessor pending suit 
— Heirs brought on record — Lessee 
cannot take plea of election. S. A. No. 
113 of 1965, D/- 3-6-1969 (Gauh) and 
AIR 1973 Gauhati 139 and S. A. No. 
80 of 1968. (Assam), Dist. 

(Para 3) 

(B) Civil P. C. (1908), O. 1, R. 13 — 
Objection relating to misjoinder — 
Ought to be taken at trial stage — 
— Failure to — Would amount to 
waiver. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1973 Gauhati 139 
(1969) S. A, No. 113 of 1965, D/- 3-6- 

1969 (Gauh) 2 
(1968) S. A. No. 80 of 1968 (Assam) 2 


B. Sarma and Y. K. Phukan, for 
Petitioner; B. C, Sarma, for Opposite 
Parties. 


ORDER:— A suit for realisation of 
arrear rent for the period from 16-10- 
1972 to 16-5-1973 was filed against the 
petitioner by one Deva Kanta Bora 
and his wife, Smt. Tarinibala Bora. As 
Deva Kanta died during the pendency 
of the suit, all his heirs were brought 
on record. The suit. was decreed by the 
learned Munsiff, Morigaon, which judg- 
ment and decree have been affirmed 
by the learned Assistant District Judge, 
Nowgong. 


Against judgment and decree of 
N. Hazarika. Asstt. Dist. J., Nowgong, 
D/- 2-3-1976. 
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2. The only point raised before me 
by Shri B, Sharma, who appears for 
the petitioner, is that the suit was not 
maintainable and as such the learned 
Munsiff had no jurisdiction to enter- 
tain the same, According to the learn= 
ed counsel, the suitis not maintainable 
because it being the case of the plain 
tiffs in the plaint that the suit pro- 
perty had been gifted to Tarinibala by 
Debo Kanta on 18-7-1972, Tarinibala 
could not claim the rent for a period 
subsequent to 48-7-1972 without get~ 
ting a declaration of her title to the 
suit premises. That a transferee from 
original lessor cannot succeed either to 
evict the tenant or to realise arrears 
of rent despite Sec, 109 of the T, P, 
Act, is sought to be established by 
referring to certain decisions of this 
Court, The first isin S. A. No, 113 of 
1965, where one Taufiquor Rahman had 
come forward to evict the tenant on 
the averment that he had become the 
owner of the premises on the same 
having been gifted to him by Kayam~ 
bir Rahman, The learned single Judge 
who decided the appeal agreed with 
the Courts below that they were right 
in directing the plaintiff to file a regu- 
lar suit for declaration of his’ title 
to the suit land ‘as the courts below 
had entertained some doubt about the 
soundness of mind of Kayambir when 
he had executed the deed of gift and 
also because the suit land had not 
been mutated in the name of Taufiquor 
on some objection being raised by 
Talmijur, his brother, 


This decision in the Second Appeal 
was upheld in L. P. A. No. 9 of 1969: 
(Reported in AIR 1973 Gauhati 139). 
Both’ these decisions had not examined 
the relevance of Sec. 109 of the T. P, 
Act in this connection, which had 
been gone into in S. A. No. 80 of 1968 
(Assam), which also relates to a suit 
filed by Taufiquor against some other 
tenant for eviction. It has been held 
in this appeal that before the provi- 
sion of Sec. 109 can be invoked, the 
transferee must prove that there was 
a valid transfer in his favour in ac- 
cordance with law. It is further point- 
ed out that when such a. transferee 
files a suit for ejectment of a tenant 
inducted by the original lessor, the 
tenant is not debarred from challeng- 
ing the title of the plaintiff. The court 
then came to the conclusion that when 
the plaintiff is not the original lessor 
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and he bases his claim on a transfer 
from the original lessor and there is 
no proof of attornment or payment of 
rent by the lessee to the plaintiff, he 
cannot succeed in the suit without 
strict proof of the transfer of title from 
the original lessor, 


3. The above decisions no doubt 
support the case of the petitioner, if 
what has been stated relating to an 
ejectment suit is applied to a suit for 
arrears of rent also. Even then, I do 
mot think if the petitioner can succeed 
in the case, It is worth noting that in 
the aforesaid decisions ‘Kayambir had 
mot joined himself as a plaintiff in the 
suit; whereas in the case at hand Deva 
Kanta was also one of the plaintiffs, 
Not only that Deva Kanta was a plain- 
tiff to start with; but his heirs which 
include Tarinibala were substituted on 
his death which was on 3-3-1974. Ac- 
cording to me, this makes a vital dis< 
tinction, because if the gift to Tarini- 
bala.be bad in the eye of law for any 
reason whatsover, right of Deva Kanta, 
who has been held by both the courts 
below to be the landlord of the peti- 
tioner, though this had also been chal- 
lenged, to realise rent would remain 
unaffected, Shri B. Sharma contends 
that impleading of Deva Kanta as 
plaintiff on the face, of the averment 
in the plaint that the property has 
been gifted to Tarinibala is a clear 
case of misjoinder of parties, But then 
no issue at all on the question of mis- 
joinder has. been framed. As per the 
provisions of O. 1, R. 13, C. P. C., an 
objection relating to misjoinder has to 
be taken at the earliest possible op- 
portunity and any such objection not 
so taken shall be deemed to have been 
waived, I have also noted that the 
issue relating to non-maintainability 
had not been pressed by the petitioner 
before the learned Assistant District 
Judge, As the approach to this Court 
is in revision, relief under the same 
can be claimed if the court is satis- 
fied about miscarriage or failure of 
justice, which I am not because of 
what has been stated above, 


4. The petition fherefore stands dis- 
missed, 


Petition dismissed, 
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AIR 1980 GAUHATI 31 
BAHARUL ISLAM, AG. C, J., 
AND N. I. SINGH, J. 


Golok Chandra Barua, Appellant v, 
Dev Kanta Barua, Respondent, 


M. A, (F) No, 34 of 1975, Dj- 8-5- 
1979. 


Constitution of India, Art. 145 (1) (£) 
— Supreme Court Rules (1966), O. 13, 
R. 6 — Petition for execution of Sup- 
reme Court order for costs made in 
election appeal under Represeniation of 
the People Act — Forum. (Civil P, C. 
(1908), O. 45, R. 15) (Represeniation of 
the People Act (1951), S. 122) (General 
Clauses Act (1897), S. 3 (17).) 


By virtue of Art. 145 of the Con~ 
stitution, O, 13, R. 6, of the S.C, 
Rules is subject to the provisions of 
any law made by the Parliament in 
this behalf. The Parliament has made 
provision in regard to execution of 
orders for costs in election petition in 
Part VI of the Representation of the 
People Act, 1951 and as such Order 13, 
Rule 6 applies to the decree or order 
for costs made by the Supreme Court 
in every appeal other than an election. 
appeal under Part VI of the R: P, Act; 
So also O. 45, R. 15, Civil P, Œ, has 
no application to the petition for exe- 
cution of such decree or order, The 
proper forum has been created only by 
Sec, 122 of the R, P. Act, 

(Paras 6, 8) 


Tt is true that for certain purposes, 
relevant provisions of the C. P, C. may 
be invoked even in- the execution of 
any order of the Court, but it is only 
for the purposes of providing machi- 
nery of execution of the decree, inas~ 
much as the R. P, Act has not provid- 
ed for such a machinery, Further, the 
R. P, Act being a special law over- 
rides the C, P, C, being a general law. 

(Paras 10, 14) 


Although some of the High Courts 
have their ordinary original civil jur- 
isdiction and although the High Courts 
in trying election petitions exercise 
ordinary original civil jurisdiction, the 
High Courts are not “the principal 
civil courts of original jurisdiction” 
within the meaning of See, 122 of the 
R. P. Act. The expression, therefore, 
would mean, by virtue of Sec, 3 (17) 
of the General Clauses Act, a District 
Judge. (Para 15) 


LW/CX/G519/79/MBR 
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“In view of this, it is the District 
Judge and not the’ High Court which 
has jurisdiction to entertain the peti- 


tion for execution of the order of the’ 


Supreme Court for costs made in elec- 
tion appeal under the R, P. Act. 
(Para 15) 


N. M. Lahiri and B. M. Mahanta, 
for Appellant; S. C. Das for Respon- 
dent. i 


BAHARUL ., ISLAM, Ag. ©. J:— 
This appeal is from the order dated 
21-4-1975 passed by the District Judge, 
Nowgong .in Money Execution Case No. 
2 of 1973. The appeal is by the judg- 
ment-debtor, 


2, The appellant filed an election 
petition, namely, Election Petition No. 
3 of 1967, in this Court, challenging 
the election of the decree-holder. This 
Court set aside the election of the de- 
cree-holder by its judgment dated 4-7- 
1968. The decree-holder. filed an appeal 
before the Supreme Court. The Sup- 
reme Court allowed the appeal with 
costs against the judgment-debtor in 
both the Courts. Thus the judgment- 
debtor was liable to pay a total cost 
of Rs, 16,483.61p. 


3. The decree-holder thereafter 
filed’ an application on 20-7-1973 in the 
Court of the District -Judge, Nowgong, 
for execution of the order for costs. 
The judgment-debtor filed an objec- 
tion. He, inter alia, raised two objec- 
tions against the petition for execution. 
The objections were, (i) that ‘the Dis- 
trict Judge at Nowgong had no jur- 
isdiction to entertain the execution 
petition and, (ii) that “the D. H. has 
effected a settlement with the J. D on 
his last visit to Nowgong. According to 
that -settlement, he has waived the 
claim on my assurance that I will not 
act against him. Some well-wishers of 
the Parties were also present and also 
knew of the settlement.” The learned 
District Judge. overruled both the ob- 
jections, and. hence this appeal. 

4. Mr, N. M. Lahiri, learned Advo- 
cate-General, Meghalaya, appearing for 
the appellant, submits that the Dis- 


_ trict Judge of Nowgong’ has no jur- 
isdiction to. entertain the execution 
petition . and. that the.. decree-holder 


ought have filed the application ` for 
execution. of the order for costs in 


' this’ Court. In support’ of his conten- — 


_ tion, he places strong reliance on 
Order XI, Rule 6 of the Supreme 
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‘Court Rules, ‘Rule 6 of the Supreme 
Court Rules is in the following terms: 


“The decree passed or order made 
by the Court in every appeal, and any 
order for costs in connection with the 
proceedings therein, shall be > trans- 
mitted by the Registrar to the court 
or tribunal from which the appeal was 
brought, and steps for the enforcement 


of such decree or order shall be taken 
in that Court or tribunal in the way 


prescribed by law.” (Emphasis added), 
Relying on-the expression “the Court 
or tribunal from which the appeal was 
brought” and “that Court or tribunal” 
underlined above, Mr. Lahiri submits 
that “the Court”? and “that Court” 
mean the High Court that decided the 
election case, and in the context, this 
High Court, and that the respondent 
ought to have filed the petition in this 


Court for enforcement of the order for 
costs, 


5.. The Supreme Court has. framed 
the Rules by virtue of powers confer- 
red on it under Art. 145 of the Con- 
stitution. The relevant portion of this 
Article may be excerpted:— 

“145 (1). Subject to the provisions of 
any law made by Parliament, the Sup- 
reme Court may, from time to time, 
with the approval of the President, 
ene Anadis regulating generally the 
practice an rocedure of 
Seen p: the Court 





(f) rules as to the costs of and inci- 
dental, to any proceedings in the Court 
and as to the fees to be charged in 
respect of proceedings therein; i 


" 


others, is subject to the provisions of]: 
any law made by the Parliament in 
this behalf. The Parliament has made 
provision in regard to execution of 
orders for costs in election petition in 
Part VI of the Representation of the 
People Act, 1951 (hereinafter the 
R. P. Act) and as such Rule 6 afore- 
said, in our opinion, applies to’ the de-i 
cree or order for costs made by the 
Supreme Court in’ every appeal other 
than ‘an election appeal under Part VI 
of the R. P. Act. 

` 7. Mr. “Lahiri, also ‘places reliance 
on Order 45, Rule 15, C. P, C which 
is in the following terms: Toran 
: ‘16. Procedure to enforce orders of 
the Supreme : Court, ©- — (1) whoever 


‘desires to obtain -execution of any, de- 
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cree or order of the Supreme Court 
shall apply by petition, accompanied by 
a certified copy of the decree passed 
or order made in appeal and sought to 
be executed, to the Court from’ which 
the appeal to the Supreme Court was 
preferred, 

(2) Such Court shall transmit the de- 


cree or order of the Supreme Court’ 


to the Court which passed the first de- 
cree appealed from, or to such other 
Court as the Supreme Court by such 
decree or order may direct, and shall 
(upon the application of either party) 
give such directions as may be requir- 
ed for the execution of the same; and 
the Court to which the said decree or 
order is so transmitted shal] execute it 
_ accordingly, in the manner and accord- 

ing to the provisions applicable to the 
execution of its priamal decree, a 


8. In our opinion, O. 45, R. 15 “Civil 


C. also has no application to the 
execution of an order of the Supreme 
Court made in an election appeal 


under the R.P. Act, and S 122 of the 
R. P, Act would apply in such a case, 


9. Section 116-C occurring in Chap. 
‘IVA, aforesaid, on which also reliance 
has been placed by the appellant pro- 
vides : 

“116C, Procedure in appeal. (1) 
Subject to the provisions of this Act 
and the rules, if any, made thereunder, 
every appeal shall be heard and deter- 
mined by the Supreme Court as near~ 
ly as may be in accordance with the 
procedure applicable to the hearing 
and determination of an appeal from 
any final order passed by a High Court 
in the exercise of its original civil jur- 
isdiction; and all the provisions of the 
Civil P. C. 1908 (Act 5 of 1908) and 
the Rules of the Court (including pro- 
visions as to the furnishing of security 
and the execution of any order of the 
Court) shall so far as may be, apply 
in relation to such appeal. 


— 


10, Mr, Lahiri submits that the. re- 
levant provisions of the Civil P. C. 
for the execution of any order of the 
Supreme Court have been invoked by 
virtue of Sec. 116-C of the R. P. Act. 
tis true that for certain purposes, 
he relevant provisions of the. Civil 
P. C, may be invoked even. in the 
xecution-of any order of the Court, 
ut that is, in our opinion, only for 
he purpose of. providing the machi- 
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nery of the execution of the decree, 
inasmuch as the R. P. Act has not 
provided for such a machinery. Section 
116-C hag not provided that the peti- 


tior for execution of a decree for 
costs in an election petition can be 
filed in the High Court. The forum 


where an application for execution of 
an order for costs can be filed has 
been created only by S, 122 of the 
R. P. Act. 


141. Section 122 of the R. P. Act, 
provides for execution of orders as to 
costs in election matters. It provides: 

“Any order as to costs under the 
provisions of this Part may be produc- : 
ed before the principal Civil Court of 
original jurisdiction within the local 
limits of whose jurisdiction any person 
directed by such order to pay any 
sum of money has a place of resid- 
ence or business, or where such place 
is within a Presidency-town, before 
the Court of Small Causes having 
jurisdiction there, and such Court shall 
execute the order or cause the same 
to be executed in the same manner and 
by the same procedure as if it were a 
decree for the payment of money sede 
by itself in a suit, 

Provided that............00. "a 

12. ‘This part’ mentioned in S. 122 
means Part VI of the R. P. Act. 


Part VI of the R.-P. Act deals with 
disputes regarding elections. Part VI 
has five Chapters. Chap. IV-A of 


Part VI provides for appeals before 
the Supreme Court from an order. 
made by a High Court in an election 
petition. 


13. The forum where an application 


for execution of an order for costs 
can be filed is “the principal Civil 
Court of original jurisdiction.” Mr. 
Lahiri submits that “the principal 


Civil Court of original jurisdiction” is 
the High Court where the election 


-petition was filed. We find it difficult 


to accept the submission. In the ear- 
lier sections in Part VI including the 
Sections under Chap. V which pro- 
vides for costs, the expression used is 
tthe High Court,’ while in S. 122, 
which provides for execution of order 
as to costs the expression used is not 
‘the High Cour? but “the principal 
Civil Court of original jurisdiction”. 
Instead of saying that any order as to 
costs in an election petition may ‘be 
produced ‘before the High Court’, it . 
has been mentioned that it may be 
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Produced ‘before the principal Civil 
Court of original jurisdiction’ within 
the local limits of whose jurisdiction 
any person directed by such orders tə 
pay any sum of money, who may bə 
called the judgment-debtor, has a 
place of residence or business, Th2 
change is significant, The significance 
is that the High Court is not intended 
to be the forum of execution of ordez 
as to costs in election appeal passed 
by the Supreme Court for another 
reason. In case the judgment-debtoz 
resides in a presidency-town, the appli« 
cation may be filed before the Smal! 
Causes Court having jurisdiction, This 
also clearly shows that ‘High Court’ 
has not been intended to be the forum 
where a petition for execution of ar: 
order for costs passed by the Supreme 
Court can be filed. Had “the principal 
Civil Court of original jurisdiction” ir 
S. 122 of the R, P. Act meant ‘the 
High Court’, there was no reason for 
the Parliament not to say that a peti- 
tion for execution of an order for 
costs in an election appeal may be 
filed in the High Court that tried the 
election petition, 

14. A special Iaw overrides a gene 
ral law. The Civil P. C. is a general 
law, and generally provides for the 
execution of decrees or order for 
costs, while the R. P. Act, 1951, is a 
special law and its Part VI makes 
special provisions for costs and execu< 
tion of orders for costs. Therefore the 
provision of S. 122 of the R. P. Act 
holds the field in execution of orders 
for costs passed by the Supreme Court 
in appeal arising from election peti- 


tions, 
15. In S. 8 (17) of the General 
Clauses Act the ‘District Judge’ has 


been defined as: “District Judge shall 
mean the Judge of a principal Civil 
Court of original jurisdiction, but shall 
not include a High Court in the exer- 


cise of its ordinary or extraordinary 
original civil jurisdiction.” The defini- 


tion of the District Judge in the Gene~ 
ral Clauses Act is applicable in all 
Central Acts and Regulations made 
after the commencement of the Gene- 
ral Clauses Act, unless there is any- 
thing repugnant in the subject or 
context, as has been stated in the ini- 
tial part of S.3 of the General 
Clauses Act itself. Although some of 
the High Courts in India have their 
ordinary original civil jurisdiction and 
although the High Courts in trying 
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ordinary; 
the High 


election petitions 
original civil jurisdiction, 
Courts are not the principal Civil 
Courts of original jurisdiction within 
the meaning of S, 1292 of the R. P, 
Act. The expression, therefore, would; 
mean a District Judge The first sub- 
mission of the learned counsel, there~ 


exercise 


-fore, has no substance, 


16, The second submission of the 
appellant is that the decree was satis- 
fied cut of Court, Order 21, R. 2, Civil 
2 A provides for payment to a decrees 

older out of Court, It is in the follow- 
ing terms: 


“2, Payment out of Court to decrees 
holder, 


(1) Where any money payable 
under a decree of any kind is paid 
out of Court or a decree of any kind 


is otherwise adjusted in whole or in 
part to the satisfaction of the decree- 
holder, the decree-holder shall certify 
such payment or adjustment to the 
Court whose duty it is to execute the 
decree, and the Court shall record the 
same accordingly, 

(2) The judgment-debtor or any 
person who has become surety for the 
judgment-debtors also may inform the. 
Court of such payment or adjustment, 
and apply to the Court to issue a 
notice to the decree-holder fo show 
cause, on a day to be fixed by the 
Court, why such payment or adjust- 
ment should not be recorded as certi- 
fied; and if, after service of such 
notice, the decree-holder fails to show 
cause why the payment or adjustment 
should not be recorded as certified, the 
Court shall record the same accord- 
ingly.” 

17. ‘Decree of any kind is other~ 
wise adjusted’, was added by the Civil 
P. C, Amendment Act of 1976 and was 
not a part of R, 2 at the relevant 
time, Be that as it may, the payment 
or adjustment within the meaning of 
R. 2 of O, 21 must be to the satisfac- 
tion of the decree-holder and the 
decree-holder also has to certify such 
payment or adjustment to the Court 
whose duty if is to execute the decrea 
and it is the duty of the Court to re« 
cord such satisfaction or adjustment, 
In this case there is nothing to show 
that there was adjustment as mentioned 
in the objection filed by the judgment- 
debtor, nor there is any certificate of 
such an adjustment given by the 
decree-holder filed before the Execut» 
ing Court, Further under Art; 125 of 


1980 Barkatullah v. 


the Limitation Act, 1983, the period of 
recording the adjustment is 30 days 
from the date of payment or adjust- 
ment, But no payment or adjustment 
has been recorded. It must therefore 
be held that adjustment under O. 22, 
R. 2 has not been proved by the ap- 
pellant, 

18. In the result. this appeal fails 
and is dismissed. But in the facts and 
circumstances of the case, we leave the 
parties to bear their own costs. 

Appeal dismissed, 
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Barkatullah, Petitioner v, Rabindra- 
nath Malakar and others, Respondents. 

Election Petn, No, 11 -of 1978, D/- 
80-1-1979, 

Representation of the People Act 
(1951), Ss. 81, 100 and 97 — Election 
petition — Recount and serutiny of 
disputed votes on basis of agreement 
between parties can be done, 


In an election petition recount and 
scrutiny of disputed votes on basis of 
agreement arrived at between the par- 
ties is not violative of any of the pro- 
visions of the Act and the Court can 
act upon such agreement, The returned 
candidate B had won the election by 
309 votes against his rival A.In the 
election petition, filed by A the parties 
agreed for sample recount in respect 
of second and fourth round and also 
rescrutiny of all the rejected ballots 
of all rounds (ist to 4th), The parties 
also agreed that if upon scrutiny and 
recount and taking into account the 
improperly rejected votes the margin 
of votes between B and A was reduced 
by 35 or more votes there shall be a 
recount of first and third rounds and 
the result of the election would be 
declared on the basis of such recount 
and if the margin of votes was not re- 
duced by 35 or more votes there shall 
not be any further recount of the first 
and third round and the election peti- 
tion shall be rejected. It was held that 
the agreement could be acted upon by 
the Court, AIR 1977 SC 681, Rel. on. 


(Paras 4, 8) 
Cases Referred: Chronological Paras 
AIR 1977 SC 681 


3, 4 
P. C. Kataki, D. K, Bhattacharyya, 
S. Ali, S. A. Laskar, 


A. K. Enamul 
CW/FW/8B392/79/GNB 
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Haque, A, C. Upadhyaya, U. C. Nath, 
H. K. Sarma N, Sarma and G, Gopal, 
for Petitioner; G, S. Bhattacharyya, 
K. N. Saikia, C, C. Deka, A, K. Roy, 
H. Rashid, D, N. Das, K, Deka, K, 
Dewan, 8. C. Choudhury, G. Dauri, 
J. N. Phukan, H. Das, A, K, Bardalei, 
for Respondent No, 1, 


ORDER:— For all intents and pur- 
poses the Election Petition is over and 
the order to follow is just a formality 
to comply with the requirements of 
law (The Representation -of the People 


Act, 1951) and to put the records 
straight, 
2. Shri Barkat Ullah, one of tha 


contesting candidates of 55 Haja Assam 
Legislative Assembly Constituency 
(hereinafter referred as “the consti- 
tuency)”, filed an application under 
Sections 80-A and 81 of the Represen- 
tation of the People Act, i951 (as 
amended) (hereinafter referred to as 
“the Act”) The petitioner and six 
others including Shri Rabindra Nath 
Malakar, Respondent No, 1, contested 
for the Assembly Seat from “the zon- 
stituency,” Poll was held on 25-2-1978 
and the counting of votes commenced 
and concluded on 27-2-1978. The 
Respondent No, 1 was declared elect- 
ed having secured the highest num- 
ber of votes, and the petitioner 
polled the second highest votes, Tha 
difference of votes between the peti- 
tioner and the Respondent No. 1 ac- 
cording to the Final Result Sheet 
(Form No. 20) was shown as 695 but 
according to the Check Memo the said 
difference came to 309 votes only. It 
may be stated here that during the 
course of the trial of the election pro- 
ceedings the parties and the witnesses 
conceded that there were errors in 
reflecting the correct votes in Form No. 
20. All hands agreed that the cor- 
rect reflection was made in the Check 
Memos, and the difference between the 
petitioner and the Respondent No f 
was 309 votes and not 695 votes (as 
reflected in Form No, 20), After com- 
pletion of the counting and announce- 
ment of the result recorded in Form 
No. 20 the petitioner applied in writ- 
ing to the Returning Officer for re- 
count of the votes in respect of Tables 
Nos. 3, 4 and 7 of the 4th round and 
also in respect of Table No, 3 of the 
2nd round, setting fourth the grounds 
on which the petitioner had demanded 
such recount, The prayer was turned 
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down by the Returning Officer, There- 
after, the petitioner filed this election 
petition praying inter alia “fora re- 
count of the ballot papers and to de- 
clare the result of the election on that 
basis”, The election petition was con- 
tested by the returned candidate Shri 
Rabindra Nath Malakar, who filed his 
written statement; issues were framed 
(it is needless to set forth the issues 
for the reasons to follew), petitioner 
examined himself and 7. other wit- 
nesses and the contesting respondent 
examined himself as R. W, 1 and also 
examined 3 other witnesses. In due 
course the matter came up for hear- 
ing arguments and during the course 
of the argument -the parties filed a 
joint application which -reads as under: 

“The petitioner and the respondent 
No. 1 hereby state that in view of 
various manifest errors in calculation 
and the preparation of the check 
Memos (Ext. P-3 series) and also in 
view of the fact, admitted by both the 
parties, that the respondent No. 1 ap- 
pears to have won the election by @ 
margin of 309 votes only as per check 
Memos (Ext. P-3 series) and not by 
695 votes as shown in Form No, 20 
(Ext. P-4) both the parties agree as 
follows:— f 

(1) That sample recounting in re 
spect of second and fourth rounds per- 
taining to all candidates may be made 
by an officer of the court appointed by 
Your Lordship in presence of the par- 
ties and their counsels and with help 
of tellers appointed by Your Lordship. 
Disputed rejected votes shall be refer 
red to Your Lordship. 

(2) That the said officer appointed by 
Your Lordship will rescrutinise all the 


rejected votes of all rounds and  as- 
certain the number of petitioners 
votes improperly rejected. 

(3) That if upon scrutiny and re 


-count.as aforesaid, and taking into ac- 
count the improperly rejected votes, 
the margin of votes between the Re- 
spondent ard the petitioner is reduced 
by 35 or more ie. the margin between 
the two is reduced from 309 votes (as 
appears from the check Memos) to 274 
or less, there shall be recount in re- 
spect of the first and third rourds also 
and upon such recount the result of 
the election of No. 55 Haje Legislative 
Assembly Constituency will be declar- 
ed or . that basis. = -> 

(4) That on the other hand, if -unon 


such scrutiny and recount of second 
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and fourth rounds the margin of votes 
is not reduced by 35 or more- votes 
there shall not be any further recount 
of other rounds and the election ‘peti- 
tion shall be rejected, i 


It is, therefore, prayed that Your 
Lordship may graciously be - pleased to 
pass order in terms of this joint peti- 
tion and/or pass. any further order or 
orders as to Your Lordship may seem 
fit and. proper, 

And for this act of your kindness, the 
petiticner and the respondent No. 1, as 
in duty bound, shall ever pray.” 

3. Upon hearing the parties, I al- 
lowed the prayer by my order dated 
19-12-1978 and rendered the following 
order, an extract of which is quoted. 
hereinbelow:— 


“18-12-1978 — During the course of 
the argument, the petitioner and the 
sole contesting Respondent (Respondent 
No. 1, Shri Rabindra Nath Malakar) 
filed an application to the effect that 
they have agreed for recount to be 
done under the personal supervision 
of an officer of this Court to be ap- 
pointed by me on the terms and con- 
Shea set out in the application whicb 
reads: 


‘The petitioner ......fit and proper" 

(The joint application is skipped over 
as already incorporated in para 2 of 
this judgment). 

-It appears clear from the eviderce 
and proved documents that the Re- 
spondent No. 1 had won the election 
by a margin of 309 votes only (as per 
documents Ext. P-3 series and Ext, 
P=4) and not 695 as reflected in Ext, 
P-4, It is also admitted that in the 
round-wise grand total of ‘each candi- 
date as per Form No. 20, the peti- 
tioner’s total votes in the third round 


. was shown as 5607 instead of 5631. As 


such, admittedly, the petitioner had 
secured 14608 total votes on the basis 
of the documents themselves and not 
14584 as shown in Ext, P-4. It ap- 
pears clear from the proved documents 
and admissions made by the Assistant 
Returning Officer and the Respondent 
No. 1 that the returned candidates 
(Shri Rabindra Nath Malakar’s) total 
in the third round of counting was 
wrongly shown as 3667, thereby show- 
ing excess of 362 votes. The total in 
the said round ought to have been 
3305 instead of 3667. As such the 
total votes shown against ‘Shri Rabin- 
dra Nath Malakar as 15279 was a. 
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wrong calculation made by the count- 
ing official. It ought to have been 
14917. As such, the difference of votes 
between the petitioner and the Re~- 
spondent No. 1 comes to 309 votes 
only and not 695 votes (as shown in 
official result-sheet in Form No, 20 
maintained under Rule 56 (7) of the 
Conduct of Election Rules, 1961 fram- 
ed under the Representation of the 
People Act, 1951), These have been ad- 
mitted by the counting officials and 
also the Respondent No. 1. These have 
been fully set out in the preamble. of 
the agreement filed today. According 
to the settlement arrived at by the 
parties and marked by me as Annex- 
ure ‘SETTLEMENT’ which shall form 
apart of the record of this case, the 
basis of future calculation shall be, ac~ 
cording to the parties, that the Respon- 
dent No, 1, the returned candidate had 
won the election by 309 votes and not 
by 695 votes. The parties have agreed 
for sample recount in respect of second 
and fourth round and also rescrutiny 
of all the rejected ballots of all the 
rounds {ist to 4th rounds). The parties 
also agree that if upon scrutiny and 
recount and taking into account the 
improperly rejected votes the margin 
of votes between the Respondent No.1 
ard the petitioner is reduced by 35.or 
more votes ie, if the margin between 
the two, namely the Respondent No.1 
and the petitioner is reduced from 309 
votes to 274 votes or less there shall 
be a recount in respect of- first 
third ‘rounds and upon such recount 
the result of the election of No. 55 
Haji Legislative Assembly Constituency 
would be declared, on the basis of the 
recount. It has been stated in para 4 
that if upon such scrutiny and recount, 
as set out in paras 1 and 2 of the 
“SETTLEMENT” and. on. rescrutiny of 
the rejected ballots of all the rounds, 
the margin of votes is not reduced by 
35 or more votes there shall not be 
ary further recount of the other 
rounds (first and third rounds) and 
the election petition shall be rejected 
and the declaration of the result shall 
be made on the basis of rescrutiny of 
second and fourth rounds and also 
rescrutiny of the rejected ballot papers. 


The petitioner ` and the Respondent 
No. 1 are members of the local bar. 
They are personally: present and have 
signed the application and they agree 


and. 
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signed by them. The petition is also 
signed by the learned counsel appear- 
ing on behalf of the parties. The ` 
agreement is genuine and bora fide, 


However, the only question that 
arises for consideration is as to whe- 
ther in an election petition, tris court 
can make orders in pursuance to such 
agreement, 


Heard the learned 
parties. The learned counsel for the 
petitioner submits that there is no 
prohibition in’ the Represenzation - of 
the People Act and as such, chere is 
no impediment in giving effect to a. 
lawful, valid and genuine s2ttlement 
arrived at by the parties. Counsel sub- 


counsel for the 


mits that the parties having fully 
understood the consequence of their 
“SETTLEMENT” have entered into the 


same and, as such, nothing can stand 
in the way of the court in giving ef- 
fect to the settlement. The learned 
counsel for the parties relied on Suk- 
had Raj Singh v. Ram Hars. Misra, 
AIR 1977 SC 681. I have gone through 
the decision very carefully along with 
the learned counsel and I find that 
their - Lordships - have categorically 
stated that recount of disputed votes 
on the basis of an agreement arrived 
at between the parties is not viola- 
tive of any of. the provisions of the 
Representation of the People Act, 1951. 
In fact, their Lordships were pleased 
to act .upon such a settlement and 
passed necessary direction for recount 
in the said case. Being fortified by the 
arguments advanced and the decision 
of their Lordships in the Supreme 
Court I have no hesitation im acting 
upon’ the agreement mutually arrived 
at by the parties. | 


Accordingly, I direct, in the best in- 
terest of the parties that the recount 
should be done as expeditiously as 
of 
the second and fourth rounds of votes 
pertaining to all the candidates and 
also rescrutiny of all the rejected votes 
shall be done by or under zhe per- 
sonal supervision of Shri M. - Guru- 
moorthy, Joint Registrar of ths Court 
along with two Assistants (tellers), 
namely Shri Paramananda Deka, B. A. . 
and Shri Nagen Chandra Das of the 


Original Section. Two peons Shri 
Asirat Ali and ` Shri Gopal Eas shall 
assist in the counting prozeedings. 


not 
three. in number for each 


Parties, their counsel and agents 
-exceeding 
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party, shall be permitted to remain 
present at the time of counting, The 
recount proceeding shall commence 
from 11 A.M, tomorrow the 20th Dec 
1978 until the recount and the rescru< 
tiny of the second and fourth rounds 
and also rescrutiny of the rejected 
ballots are completed. The venue shall 
be Court No. 4. The Joint Registrar 
shall get a remuneration for tomorrow’s 
counting, a sum of Rs, 250/- and the 
Assistants shall be paid at the rate of 
Rs. 75/- each, For the present, the 
amount shall be withdrawn and paid 
to the counting staff from the security 
deposited by the petitioner. The Regis- 
trar is to produce the ballot boxes in 
Court No, 4 tomorrow at 10.30 A. M, 


Sent a copy of this order and also 
the joint petition to the Joint Regis- 
trar forthwith, 

Let the matter come up at 10.30 
A.M, tomorrow for further orders,” 

4. While allowing the application 

took into consideration the decision 

of the Supreme Court reported in AIR 
1977 SC 681 (Sukhad Raj Singh v. 
am Harsh Misra), In that case the 
arties agreed that all the disputed 
votes should be recounted and the re- 
sult of the election might be de- 
clared on the basis of such recounting; 
the recounting of the undisputed votes 
done by the High Court under its 
order dated Nov, 5, 1974 should stand 
undisturbed; all undisputed votes, and 
the votes secured by the respective 
candidates as a result of recounting 
of disputed votes to be done under the 
order of the Supreme Couri, should 
both be taken into account for the 
purpose of determining as to which 
candidate had polled a largest number 
of votes. The Supreme Court ordered 
for a recount in the manner agreed by 
the parties. The Supreme Court issued 
direction for recount to be done by or 
under the personal supervision of the 
Joint Registrar of the High Court of 
Allahabad (Lucknow Hench) as the 
parties agreed that the result of re- 
count and scrutiny as declared by the 
Joint Registrar would be final. It was 
held that the agreement entered into 
between the parties was not violative 
of any of the provisions of the Repre- 
sentation of the People Act, 1951 im- 
eluding Section 97 theraof. 


5. The Joint Registrar submitted re- 
ports of scrutiny and recount of ballot 
papers as ordered by me. As a result 
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of the scrutiny of “the rejected votes", 
the Joint Registrar found that 21 valid 
votes of the petitioner were found in 
the bundles of rejected votes and 2 
votes of the petitioner were found in 
the bundle of another candidate, Thus 
the petitioner secured in all 23 extra 
votes whereas 21 invalid votes wera 
found in the bundles of the petitioner 
and 8 votes cast in favour of the Re~ 
Spondent No, 1 were found in the- 
bundles of the petitioner and all thesa 
29 votes had been counted in favour 
of the petitioner by the counting offa 
cials which the petitioner was not en- 
titled to, Thus, minus 29 votes wera 
found against the petitioner on re- 
count and scrutiny of the ballot papers 
of tha petitioner, As such, the net 
result of the recount and scrutiny of 
the bundles of the petitioner and rea 
jected votes of the candidates is that 
the total number of votes polled by 
the petitioner is reduced by minus 29 
plus 23 = minus 6 (six) votes. As 
such, the margin of difference of voteg 
polled by the petitioner and the Re« 
spondent No, I is not decreased by 
35 votes, on the other hand, it increas- 
ed by 6 votes, This apart, the Re- 
spondent No, Ts total increased by 4 
votes, However, leaving apart these 
four votes, I find that instead of in- 
crease in fhe margin of votes polled 


between the petitioner and the Respons 
dent No. 1, the petitioner's total vote 


i reduced by 6 votes, 


6. I quote hereunder "the summing 
up of the scrutiny and recounting” a9 
made by the Joint Registrar (extract)~ 
"(i) Petitioner: 

I, Votes declared in fa- 

vour of the petitioner on 

scrutiny of the rejected 


votes of all rounds — 21 {vide 
my report - 
dated 
4-1 ~79) 
2, Votes cast in favour of 
the petitioner but were 
found in the bundle of 
Shri Baruah, — 2 
` Total — 23 
{1) Votes found invalid in 
the bundle of the peti- 
tioner — 2 


{2) Votes cast in favour 
of the Respondent No.1 
but were wrongly shown 








1980 


as belonging to the peti- 

tioner in his bundle, — 8 
Total — 29 

The net result therefore 

is that the total number 

of votes polled by the 

petitioner is_ reduced by 

— 6 (29-23) 

(ii) Respondent No, 1: 

(1) Votes cast in favour 

of Respondent No. 1 but 

were included in the 

bundle belonging to Shri 

M. Ali 5 

(2) Votes cast in, favour 

of Respondent No. 1 but 

were wrongly included in. 





the bundle of peti- 
tioner, — 8 
Total — 13 
Less votes found invalid 
in the bundle of Respon- 
dent No, 1, — 8 
Votes cast in favour of 
Smt. Das but was 
wrongly included in the 
bundle of Respondent 
No, 1, — I 
Total — 9 


The net result is that the Respondent 
No. 1 has gained (13-9) = 4 votes. 
The final position therefore is that 
the margin of votes polled between 
the petitioner and the Respondent is 
not decreased by 35 votes. 
x x x. x x 
The rejected and the disputed ballot 
papers have been sealed in covers I 
and 2 respectively as directed, 
Laid for favour of orders. 
Sd/- M. Gurumoorthy, 
Joint Registrar 
10-1~79" 
7. The report as also the 
report dated 4-1-1979 as submitted by 
the Joint Registrar were scrutinised by 
the counsel for the parties. I have 
perused the report and scrutinised the 


rejected ballots ag referred to in the 
report and found the report to be 
exact and correct, The reports were. 


made available to the counsel for the 
parties, The petitioner and also the 
counsel for the petitioner found the 
report made by the Joint Registrar to 
be correct and did not contest the 
correctness of the reports (submitted 
by the Joint Registrar) in any form 
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whatsoever, They have fairly conceded 
that the petitioner was not entitled to 
any further recount in view of the 
conditions set out in. clause (4) of the 
joint application dated 19-12-78 which 
reads as follows:— 

“(4) That on the other hand, if upon 
such scrutiny and recount of second 
and fourth rounds the margin of votes 
is not reduced by 35 or more votes 
there shall not be any further recount 
of other rounds and the election peti- 
tion shall be rejected.” 

8. The said admission has been re- 
corded by me in my order dated 12-1- 
1979. That apart, I have verified the 
report and found the same to be cor- 
rect, exact and authentic. I accept 
this report wholly and find that the . 
margin of votes was not reduced by 
35 or more votes, On the other hand, 
it increased by 6 votes, if the recount 
and scrutiny of the petitioner’s ballots 
are only taken into consideration, The 
net result of the counting and scrutiny 
of the Respondent No. 1’s ballots indi- 
cates increase of ballots by 4 votes, 
Under these circumstances, I entirely 
agree with the counsel for the parties 
that the petitioner’s total votes is not 
reduced by 35 or more votes, rather 
decreased by 6 and/or 10 votes. As 
the margin of votes between the peti- 
tioner and the Respondent No. 1, on 
scrutiny and recount of the second and 
fourth rounds, did not reduce by 35 or 
more votes, in terms of the condition 
of the joint application, the petition is 
liable to be rejected, 

9. That apart, in view of the result 
of the recount and scrutiny the margin 
of difference between the petitioner 
and the Respondent No, 1 did not de- 
crease but instead increased numeri- 
cally, Under these circumstances, I 
am constrained to hold that there is 
no purpose whatsoever for any further 
scrutiny of the ballots in respect of 
the first and the third rounds of the 
counting, As such, I am fully satis- 
fied that no useful purpose would be 
served ‘in further scrutiny and recount 
of the first and third rounds, 

10. In the result, the application 
stands rejected for the reasons set out 
above. During the course of hearing 
on 12-1-1979 Mr. K. N. Saikia, the 
learned counsel for the Fespondent 
No. 1 did not seriously press for any 
cost in view of good personal relation- 
ship existing between the petitioner 
and the Respondent No, 3 and also in 

r 
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view of the facis and circumstances of 
the case. Under these circumstances, I 
make no order as to costs. 


11. However, the costs and expen- 
ses directed to be paid to the off- 
cials who took the trouble of re- 
count proceeding shall be borne by 
the petitioner out of the security 
money deposited by him about which 
I have already rendered my orders in 
presence of the Counsel for the par- 
ties, 

Application rejected.. 
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Somi Horam Tongkhul Naga, Peti- 
tioner v. Union of India and others, 
Respondents. ` 


Civil Rule No. 104 of 1980, D/- 29-2- 
1980. 


(A) Reserve’ Bank of India Act 
(1934), Ss. 22, 23, 24, 26 and 39 — 
Reserve Bank is the sole note issuing 
authority and has the obligation fo ex- 
change those notes, except when it is 
relieved of that obligation under the 
provisions of Act. (Para 9) 


(B) High Denomination Bank Notes 
(Demonetisation) Act (1978), S. 8 — 
Exchange of Notes — Presentation — 
Delay in presentation of notes — Con- 
donation of delay by Reserve Bank of 
India in presentation — Issue of guide- 
lines by Court to Reserve Bank of 
India. 


Court cannot lay down guidelines for 
purpose of arriving at its satisfaction in 
view of very complicated nature of 
functions of the Reserve Bank of India 
in controlling the money market and 
managing the entire currency system 
of the country. The purpose or objects 
of the High Denomination Bank Notes 
(Demonetisation) Act, 1978 is mainly to 
prevent illicit transfer of money for 
financing transactions harmful to the 
national economy or for illegal purposes. 
This is necessary to bring about mone~ 
tary stability. If the decision in such 
a case is not left to the Reserve Bank, 


it may lead to far reaching conse- 
quences, Such ‘a function or power. 
cannot be circumscribed by guideline 


from the Court. (Para 14) 


(C) Constitution of India, Art. 19 — 
Right to property — When can be lost. 
SNT a ee a ene 
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There was property right in the high 
denomination notes so.long as they re- 
mained legal tender. Once they are 
demonetised they cease to be legal 
tender and their value in exchange 
could be received only in accordance 
with the provisions of the Demonetisa- 
tion Act. ; (Para 15) 

{D) Constitution of India, Art. 226 — 
Issuance of writ of mandamus. 

Reserve Bank of India cannot, by a 
mandamus, be made to exchange the 
demonetised notes which have ceased to 
be legal tender and which have not 
been accounted for and presented as 
per procedure prescribed under the 
Demonetisation Act, (Para 16) | 

R. K. Manisena Singh, Advocate 
General, Manipur, for Petitioner; M. A. 
Laskar, Standing Counsel (Union of 
India), for Opposite Parties. 


ORDER: — This application under 
Art. 226 of the Constitution of India 
impugns the. order dated 7-2-80 passed 
by the Additional Secretary to the 
Government of India, Ministry of Fin- 
ance, Department of Economic Affairs 
(Banking Division), rejecting peti- 
tioner’s appeal under S. 8 (3) of the 
High Denomination Bank Notes (Demo- 
netisation) Act, 1978, against the order 
No. Gau. Cy. Mer. 601/47-79/90 dated 
19-7~-79 of the Manager, Reserve Bank 
of India, Gauhati, refusing to exchange 
value of the  petitioner’s high denomi-- 
nation notes totalling Rs, 1,68,000/- in 
thousand rupee notes. 


2. The petitioner belongs to tha 
Scheduled Tribe of Tankghul Naga of 
Manipur and has been carrying on 
Agar wood business as lessee of Agar 
Mahals from time to time. He held 
Rs, 1,68,000/- (Rupees one lakh sixty- 
eight thousand only) in one-thousand 
rupee notes in 1978. In course of his 
business he had to remain in interior 
-jJungles, and hearing a rumour of 
demonetisation in the early part of 1978, 
he came to Imphal and thence to. Gau- 
hati to deposit the said notes, prepar- 
ed a list thereof and submitted to the 
Currency Officer, Issue Department of 
the Gauhati Branch of the Reserve 
-Bank of India. who acknowledged the 
same by receipt dated 23-1-78 to the 
effect that the declaration of the peti- 
tioner was received and payment: of 
the value of notes would be made only 
if the Reserve Bank of India were 
satisfied after making necessary enquiry 
that the reasons for the failure to sub- 


petitioner furnished 


~, 
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mit the notes for exchange in time 
were genuine, and that the petitioner 


would be informed in due course. The 
petitioner was thereafter asked to sub- 
mit a certificate from the Income-tax 
Officer, and to clarify as to the source 
from where the notes were received 
by him furnishing full and clear infor- 
mations. The petitioner replied that he 
was an ignorant hillman, did not main- 
tain any books of account concerning 
his business and was not in a position 
to produce any documentary evidence. 
He stated that the money came to his 
possession in different periods during 
the tenures of his leases. By a letter 
dated 4-11-78 he was required to fur- 
nish further necessary information in- 
cluding documentary evidence of Agar 
lesseeship and sources of his funds, The 
some more infor- 
mations, but ultimately received a letter 
on 19-7-79 from the Reserve Bank of 
India, Gauhati Branch, rejecting the 
prayer for exchange value of. the notes. 
He served a notice on 28-11-79 upon 
the Reserve Bank of India demanding 
justice, else he would file a writ peti- 
tion in the High Court. It appears that 
this notice was treated as an appeal 
by the Central Government under Sec- 
tion 8 (3) of the Act and it passed the 
impugned order dated 7-2-1980, reject- 
ing the appeal. From the order it is 
clear that the petitioner was given an 
opportunity to show cause as to why 
his appeal should not be treated as 
time-barred and _ rejected on that 
ground alone. A reply dated 30-1-1980 
was received from the petitioner where 
he did not show sufficient cause. Con- 
sequently the appeal was rejected on 
that ground as well as on merits find- 
ing no reason to interfere with the 
order which had been passed. after 


careful consideration of the facts of 
the case. 
3. Mr. Manisena Singh, the learned 


counsel for the petitioner submits that 
the petitioner was not given adequate 
opportunity to adduce evidence and 
the satisfaction of the Reserve Bank 
cannot be subjective but should be 
objective and this - Court should pre- 
scribe the guidelines for considera- 
tion. Counsel submits that the peti- 
tioner’s fundamental right to property 
has’ been denied in this case. ` 
‘4, The above contentions have to 
be considered in the light of the pro- 
visions of the High Denomination Bank 
1980 Gauhati/3 (2) & 4 (1) IX G—20 
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Notes (Demonetisationy Act, 1978 under 
which demonetisation was made, as 
also of the provisions of the Reserve 
Bank of India Act 1934 which. em- 
powers the Reserve Bank of India to 
issue the Bank Notes and imposes .the 
obligation upon it to exchange the 
notes. : 

5. The Reserve Bank of India has 
been constituted to regulate the issue 
of Bank Notes and the keeping of re- 
serves with a view to securing mone- 
tary stability in India and generally 
to operate the currency and credit 
system of the country to its advant- 
ages. It has two main functions name- 
ly, the Issue function and the Banking 
function, Section 22 of the Act pro- 
vides that the Bank shall have the sole 
right to issue Bank notes in India and 


it may for a period which shall be 
fixed by the Central Government on 
the recommendation of the Central 
Board, issue currency notes of che: 


Government of India, supplied to it by 
the Central Government and the pro- 
visions of the Act applicable to bank 
notes shall, unless contrary intention 
appears, apply to all currency notes of 
the Government of India issued either 
by the Central Government or by the 
Bank in like manner as if such cur- 
rency notes were bank notes, and re- 
ferences in the Act to bank notes shall 
be construed accordingly. . 


6. Section 23 deals with Issue 
Department and provides that the 
issue of Bank Notes shall be conducted 
by the Bank in an Issue Department 


which shall be separated and kept 
wholly distinct from the Banking 
Department, 

7. Section 24 prescribes the deno- 


mination of notes and provides:— ; 

“(1) Subject to the provisions of 
sub-sec, (2) bank notes shall be of the 
denominational values of two rupees, 
five rupees, ten rupees, twenty rupees, 
fifty rupees, one hundred rupees, five 
hundred rupees, one thousand rupees, 
five thousand rupees and ten thousand 
rupees or- of such other denominational 
values, not exceeding ten thousand ru- 
pees, as the Central Government may, 
on the recommendation of the Central 
Board, specify in this behalf. . 

(2) The Central Government may, on 
the recommendation of the Central 
Board, direct the non-issue or the dis- 
continuance of. issue of bank notes of 


42 Gau. 


such denominational values as it 
Specify in this behalf.” 

8. Section 26 provides that the notes 
shall have the character of legal ten- 
der as follows:— 


may 


“(1) Subject to the provisions of 
sub-sec. (2) every bank note shall be 
legal tender at any place in India in 


payment or on account for the amount 
expressed therein and shall be guaran- 
teed by the Central Government. 

(2) On recommendation of the Cent- 

ral Board the Central Government may, 
by notification in the Gazette of India, 
declare that, with effect from such date 
as may be specified in the notification, 
any series of bank notes of any deno- 
mination shall cease to be legal tender 
save at such office or agency of the 
Bank and to such extent as may be 
specified in the notification.” 
Tt is common knowledge that a legal 
tender is something which can be 
legally given in discharge of debts or 
obligations, and the creditor is bound 
to accept. 

§. Section 39 of the Act imposes an 
obligation to supply different forms of 
currency and it provides:— 

“(1) The Bank shall issue rupee coin 
on demand in exchange for bank notes 
and currency notes of the Government 
of India, and shall issue currency notes 
or bank notes on demand in exchange 
for coin which is legal tender under 
the Indian Coinage Act, 1906. 

(2) The Bank shall in exchange for 
currency notes or bank notes of two 
rupees or upwards, supply currency 
notes or bank notes of lower value or 
other coins which are legal tender 
under the Indian Coinage Act, 1906, in 
such quantities as may, in the opinion 
of the Bank, be required for circula- 
tion, and the Central Government shall 
supply such coins to the Bank on 
demand. If the Central Government 
at any time fails to supply such coins, 
the Bank shall be released from its 
obligations to supply them to the pub- 
lic.” 

Thus, from the foregoing provisions it 
is clear that Reserve Bank is the sole 


mote issuing authority and has the 
obligation to exchange those notes, 
except when it is relieved of that 


bligation under the provision of this 
Act. The High Denomination Bank 
Notes (Demonetisation) Act, 1978, here- 
inafter referred to as the Demonetisa- 
tion Act, was to provide in the public 
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interest for the demonetisation of cer- 
tain - high denomination bank notes 
and for the matters connected there- 
with. The availability of high deno- 
mination bank notes facilitates all 
financial transactions which are harm- 
ful to the national economy or which 
are for illegal purposes and it was 
therefore considered necessary in the 
public interest to demonetise high deno- 
mination bank notes. The Act defines 
High Denomination Bank Note as .bank 


note of the denominational value of 
rupees one thousand, five thousand or 
Tupees ten thousand issued by the 


Reserve Bank. Section 3 declares that 
on expiry of the 16th January, 1978, 
all high denomination bank notes shall, 
notwithstanding anything contained in 
Sec. 26 of the Reserve Bank of India 
Act, 1934, cease to be legal tender in 
payment or on account at any place, 
Section 4 prchibits transfer and receipt 
of high denomination bank notes pro- 
viding that save as provided by or 
under the Act, no person shall, after 
the 16th Jan. 1978, transfer to the pos- 
session of another person or receive 
into his poss2ssion from another person 
any high denomination bank note. Sec- 
tion 5 provides for declaration of high 
denomination bank notes by banks and 
Government treasuries; and Sec. 6 pro- 
vides for exchange of high denomina- 
tion bank notes held by banks and 
Government treasuries; while Section 7 
provides for exchange of high denomi- 
nation bank notes held by other person 
after the 16th January, 1978, only on 
tender of tke notes as prescribed, 


10. Sub-section (2) of Sec. 7 pro- 
vides that every person desiring . to 
tender for exchange a high denomina- 
tion bank note under the section shall 
prepare in the form set out in the 
Schedule three copies of a declaration 
signed by him giving in full the parti- 
culars required by that form and shall 
not later then 19th January, 1978 deli- 
ver such copies in person together with 


the high denomination bank notes he 
desires to exchange— . 
“(a) to either of the offices of the 


Reserve Bank at Bombay or to the 
sub-office, office or branch, as the case 
may be, of that bank at Ahmedabad, 
Bangalore, Bhubaneswar, Calcutta, 
Gauhati, Hyderabad, Jaipur, Kanpur, 
Madras, Nagpur, New Delhi and Patna; 
or ' : 
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(b) to the main office dr branch of 
the State Bank at the headquarters of 
a district”. 

11. Section 8 provides for exchange 
of notes after the time limit specified 
in Sec. 7 and says: 

“(1) Notwithstanding anything con- 
tained in Sec. 7, any person who fails 
to apply for exchange of any high 
denomination bank notes within the 
time provided in that section may ten- 
der the notes together with the de- 
claration required under that section 
to the Reserve Bank at any of the 
places specified in clause (a) of sub- 
sec. (2) of that section, not later than 
the 24th Jan. 1978, together with a 
statement explaining the reasons for 
his failure to apply within the said 
time limit: 

Provided that if such person resides 
in a place not within convenient reach 
of the sub-office, office or branch of 
the Reserve Bank at any of the said 
places or if, by reason of age, infirmity 
or illness, he is unable to attend thereat 
he may forward the high denomination 
bank notes he desires to exchange to- 
gether with three copies of the de- 
claration required under Section 7 by 
insured post to the Reserve Bank at 
Bombay not later than the 24th Jan. 
1978, along with a statement explain- 
ing the reasons for his failure to ap- 
ply within the time oda in Sec- 
tion 7. 


(2) The Reserve Bank may, if satis- 
fied after making such inquiries as it 
may consider necessary that the rea- 
sons for the failure, to submit the 
notes for exchange within the time 
previded in Sec. 7 are genuine, pay 
the value of the notes in the manner 
specified in sub-sec. (4) of that section. 

(3) Any person aggrieved by the re- 
fusal of the Reserve Bank to pay the 
value of the notes under sub-section 
(2) may prefer an appeal to the Cen- 
tral Government within fourteen days 
of the communication of such refusal 
to him.” 

12. From the petition itself it ap- 
pears that the Reserve Bank has fol- 
lowed the procedure prescribed under 
Sec. 8. The learned Standing Counsel 
_ for the Union of India points out that 
ih passing the appellate order, the Ap- 
pellate Authority not only considered 
the question of limitation but also gave 
the petitioner an opportunity to show 
cause as to why it should not be re- 
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jected as barred by limitation, and 
the petitioner could not show sufficient 
cause, 


13. The Appultate Authority, apart 
from limitation considered the appz2al 
on merits and found that the Reserve 
Bank of India, Gauhati, gave the peti- 
tioner adequate opportunity. The obser- 
vations of the Appellate Authority are 
amply borne out by the statements 
made in the petition and the Annex- 
ures annexed to the petition. The con- 
tention that the petitioner did not heve 
reasonable opportunity to adduce evi- 
dence cannot, therefore, be accepted. 


14. The submission that this Court 
should lay down the guidelines to the 
Reserve Bank for the purpose of arriv- 
ing at its satisfaction cannot be accept- 
ed in view of the very complicated 
nature of the functions of the Reserve 
Bank of India in controlling the money 
market and managing the entire cur- 
rency system of the country. The pur- 
pose or objects of the High Denomina- 
tion Bank Notes (Demonetisation}) Act 
1978, is mainly to prevent illicit trans- 
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‘fer of money for financing transactions 


harmful to the national economy or jor 
illegal purposes. This is necessary to 
bring about monetary stability. If the 
decision in a case like the present is 
not left to the Reserve Bank, it may 
lead to far-reaching consequences. 
Such a function or power cannot be 
circumscribed by guideline from the 
Court. 


15. Counsel for the petitioner sub-! 
mits that he has lost his fundamental 
tight to property. This contention can- 
not be accepted in view of the fact 
that there was property right in the 
high denomination notes so long they 
remained legal tender. Once they are 
demonetised they cease to be legal 
tender and their value in exchange, 
could be received only in accordance! 
with the provisions of the Demonetisa- 
tion Act. The Act provides elaborate 
procedure to safeguard the right of 
note holders. The petitioner has failed 
to satisfy the Bank as to how the noies 
came to him by furnishing the requir- 
ed informations, He could have receiv- 
ed the value in exchange if he could 
properly account for those notes, 


16. Ordinarily, the Reserve Bank of 
India cannot, by a mandamus, be mede 
to exchange the demonetised notes 
which have ceased to be legal tender, 
and which have not been accounted for 
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and presented as per procedure pre- 


scribed under the Act. There has not 
been any substantial or procedural 


violation in this case; there is also no 
violation of any statutory provision of 
law or any principle of natural justice 
in passing the impugned orders. 

17. This application is consequently 
found to be without any merit. Hence 
it is dismissed, 

Petition dismissed. 
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Abdul Mazid, Appellant v. Burhan- 
uddin, Ahmed and others, Respondents. 
` First Appeal No. 53 of 1970, D/- 25-7~ 
1979.* 

Specific Relief Act (1963), S. 19 (b)— 
Notice — Concept of notice as envis- 
aged in S. 3, Explanation M of T. P. 
Act is to be applied. (Transfer of Pro- 
perty Act (1882), S. 3, Explm. M). 

In the present case, the defendant- 
landlord leased out the suit property 
to the plaintiff on rent. On expiry of 
the . lease period, the defendant enter- 
ed into an agreement with the- plain- 
tiff. to sell the suit property to the 
plaintiff, received an advatice and 
‘agreed to execute a sale deed. He for- 
mally delivered ‘possession of the pro- 
perty to the plaintiff but did not exe- 
cute the sale deed. The defendant in 
the meanwhile sold the property to 
defendants 2 and 3 and hence this suit 
for specific performance of the con- 
tract, 

Held that the plaintiff having no 
title in the suit property was not en- 
titled. to be noticed as a title-holder 
and hence cannot get a decree for 
specific performance, but would be 
entitled to defend his possession only.’ 
The enquiry under Explanation II to 


S.3 T. P. Act is limited to title only. ' 


On the date of the sale of the pro- 
perty to defendants 2 and 3, the plain- 
tiff was not a tenant but a contractee 
and therefore he would be entitled to 
protection of his rights attached to 
that status and not that of a tenant. 
(Para 22) 
It is true’ that the contract was 
partly performed by the plaintiff by 


*Against judgment and order of G. C. 
Phukan, Asstt, Dist. Judge, Nowgong, 
- D7- 12-68-1970. : 
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his paying an advance to the-defen= 
dant. But part performance creates & 


defensive equity in favour of the 
transferee in respect of the property 
transferred and he can use it as a 
shield against any attempt on the part 
of the transferor or anybody claiming 
through or under him te enforce his 


Tight against it. He cannot in the 
strict sense be said to be a holder of 
title. : (Para 25) 


Unless there be an overt act on the 
part of the contractee or the tenant to 
be conspicuous tothe subsequent purcha~ 
ser, who made an honest and reason- 
able inquiry suited to the facts and 
circumstances, his claim of bona fide 
purchase for value may not be nega- 
tived. In such a case, if the lower 
Court on consideration of the facts has 
exercised the discretion in a way, the 
Appellate Court may not interfere un- 
less the exercise is found to be arbi- 
trary or capricious. Specific perform- 
ance after all is a discretionary reme- 

(Paras 35, 36) 


In the present case, there was never 
any inspectable record. The concept of 
notice as envisaged in S. 3, Expln. I. 
T, P. Act shall have to be applied in 


determining the same under S. 19 (b). . 


Applying this connotation also such 
notice could not be imputed’ to the 
defendants 2 and 3, Case law discuss- 
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` the plaintiff on rent of Rs. 40/- 


-2 and 3. The' facts of 


SAIKIA, J.: — This plaintiffs first 
appeal is from the judgment and 
decree dated’ 12-6-70 ‘and 25-6-70 
respectively, of ` the “Assistant District 
Judge, Nowgong, in Title Suit: No. 26 
of 1967, partly decreeing the suit 
against respondent No. 1 and dismis~ 
sing the suit against respondents Nos, 
the case, in 
brief, are as follows: : 

The suit land: with structures there- 
on belonged to late Nasiben Nesa who 
died in Sept., 1964, leaving the defen- 


dant No. 1 her only son and heir. 


During her lifetime the defendant 
No. 1 ‘leased out the suit property to 


- month from 23-6-59 till Aug., 1962. On 


- 


. formally delivered 


expiry of the lease the plaintiff re- 
mained in‘ possession without paying 


‘ rent since July, 1963, After the death 


of Nasiben Nesa in Sept, 1964, on 


30-12-64 the defendant No. 1 entered . 


into. an agreement in writing with the 
plaintiff to -sell the suit property to 
the plaintiff- for Rs. 9,000/-, 
Rs. 5,000/- as advance, and agreed to 


-execute the sale deed within 3 months 


en receipt of the .balance amount, and 
possession of the 
‘property; and further agreed that -no 
rent would be payable . from January 


` next. Pursuant to the--said agreement, 


‘the defendants 


` plaintiff pursuant 


per . 


- specific performance 


received. 
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on 13-2-65 the plaintiff and the defen- 
dant No. 1 came to Court to execute 
the deed which was already prepared, 
but the defendant without executing 
the same left the place and never came 
back to. execute the same. After re- 
peated demands for execution in vain 
the plaintiff served-.a Lawyer’s notice 
on the defendant .which was replied to 
and from the reply the plaintif? learnt 
that the defendant No. 1 meanwhile 
sold the suit property to the defendants 
Nos, 2 and 3. The plaintiff states that 
Nos. 2 and 3 knew 
about the earlier agreement with him, 
Hence he instituted this suit for speci- 
fic performance of the contract and 
for confirmation of possession, The 
defendants contested the suit filing two 
written statements, one by the defen- 
dant No, 1 and another by defendants 
Nos. 2 and 3. Defendants Nos. 2 and 
3 averred that they did not know 
anything about the earlier contract 
with the plaintiff, and that they pur- 
chased the property with infcrmation 
to the plaintiff who did not objèct, and 
that they were bona fide purchasers of 
the property for value without notice 
and as such their purchase could not 
be affected. The defendant No, 1 aver- 
red that he never made any agreement 


-with the plaintiff to sell the property; 


he never delivered possession to the 
to any agreement 
and never received any advance, He 
stated that he first agreed to sell the 
property to defendants Nos, 2 and 3 
and’ on receipt of Rs. 2;500/- as- adv- 
anee executed and registered an agree- 
ment on 7-1-65 to that effect and 
thereafter executed’ his deed of' sale 
on 16-3-65 on receipt of the balance 
amount and informed the plaintiff by 
a notice. He further stated that after 
the sale he delivered possession of: the 
property to the defendants Nos. 2 and 
3, Gi. PRs 

2.- Thus while the plaintiff claims 

of an agreement 
dated 30-12-64 to sell the property to 
him, the defendants Nos. 2 and 3 
claimed by a registered deed af pur- 
chase dated 16-3-65 pursuant to - an 
agreement to sell dated . 7-1-65.. 

3. On the pleadings the following 
9 issues were framed: 

(1) Whether there is any cause. of 
action for the suit? 

(2) Whether the~ defendant 
agreed to sell the property’ to 
plaintiff for Rs. 9,000/- ? 


f 


- No. 1 
the 
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(3) Whether the defendant No, 1 
received Rs. 5,000/- as advance and 
executed the document as alleged in 
the plaint? 

(4) Whether the defendant No. 1 
failed to fulfil his part of the con- 
tract ? 

(5) Whether the suit property is in 
possession of the plaintiff ? 

(6) Whether the plaintiff is entitled 
to a decree for specific performance of 
the contract by sale of the suit pro- 
perty to his name? 

. (7) Whether the defendants Nos, 2 


and 3 are the bona fide purchasers for. 


value without notice ? 


(8) Whether the defendants Nos. 2 
and 3 are protected under S. 41 of the 
T. P. Act? 


(9) To what relief the parties 
entitled ? 

4, Issues Nos, 1, 2, 3, 4 and 5 were 
decided in favour of the plaintiff 
while Issues Nos, 6, 7 and 8 were 
decided in favour of the defendants 
and the suit was dismissed against 
defendants Nos. 2 and 3 but decreed 
against defendant No. 1 for Rupees 
5,000/- with propotionate cost on ‘con- 
test. Hence this first appeal. 


5. Mr. <A. K. Bhattacharjee, the 
learned counsel appearing for the ap- 
pellant -makes only two submissions, 
namely, (1) that the learned trial 
Court erred in law in not decreeing 
his suit for specific performance of the 
contract for sale -of immovable pro- 
perty, after the contract was partly per- 
formed by his paying an advance of 
Rs. 5,000/- and he changed his position 
by constructing houses and a cowshed 
on the land; (2) that the learned trial 
Court erred in law in not imputing 
notice of his right under the partly 
performed contract to the defendants 
Nos, 2 and 3 who subsequently pur- 
chased the suit property. The learned 
counsel submits that the plaintiff hav- 
ing been in possession of the suit pro- 
perty with his structure thereon, it 
was the duty of the defendants Nos. 2 
and 3 to have inquired of him about 
his title and interest over fhe suit 
property and they having failed to do 
so he is entitled to claim specific per- 


are 


formance of his agreement against 
them as well. 
6. Mr. J. X. Barua, the learned 


counsel appearing for the respondents, 
in reply contends that the defendants 
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Nos. 2 and 3 are bona fide purchasers 
for value without notice of alleged 


prior contract to sell between the 
plaintiff and defendant No. 1; ‘and 
they made bona fide inquiries which 


did not reveal any prior contract and 
they purchased the suit property with 
information to the plaintiff and as ‘such 
the plaintiff is not entitled to specific 
performance of the alleged ‘contract 
against them. 


%,° The precise question required to 
be determined in this first appeal, 


therefore, is whether on facts and cir- ` 


cumstances of the case the plaintiff- 
appellant is entitled to a decree of 
specific performance against defendants 


Nos. 2 and 3 who claim to be bona 
fide purchasers for value without 
notice, in respect of the suit pro- 
perty ? 


8 For deciding this question, it is 
necessary to be acquainted with the 
relevant provisions of law on ‘notice’, 
‘part performance’ and ‘specific relief’, 
Section 3 of the T. P. Act, defines 
‘notice’ as: 

“a person is said to have notice’ of 
a fact when he actually knows that 
fact, or when, but’ for wilful abstention 
from an inquiry or search which he 
ought to have made, or gross neglig- 
ence, he would have known it.” 

“Explanation II. Any person acquir- 
ing any .immovable property or any 
share or interest in any such property 
shall be deemed to have notice of the 
title, if any, of any person who is for 
the time being in actual Doce 
thereof.’ 

“53-A, Part performance — Where 


any person contracts to transfer for 
consideration any immovable property 
by writing signed by him or on his 


behalf from which the terms necessary 
to constitute the transfer’ can be ascer- 


tained with reasonable certainty. 


and the transferee has, in part per- 
formance of the contract, taken posses~ 
sion of the property or any part there- 
of, or the transferee, being already in 
possession, continue in possession in 
part performance of the contract and 
has done some act in furtherance of 
the contract, 

and the transferee’ has performed or 
is willing to perform his part: of the 
contract, 

then, notwithstanding that the con- 
tract. though required to be register- 
ed, has not been registered, or,: where 


w 
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there is an instrument of transfer, 
that the transfer has not been com- 
pleted in the manner prescribed there- 
for by the law for the time being in 
force, the transferor or any person 
claiming under him shall be debarred 
from enforcing against the transferee 
and persons claiming under him any 
right in respect of the property of 
which the transferee has taken or con- 
tinued in possession, other than a 
right expressly provided by the terms 
of the contract, 

provided that nothing in this section 
shall affect the rights of a transferee 
for consideration who has no notice of 
the contract or of the part perform- 
ance thereof.” 

9. Section 19 (b) of the Specific Re- 
lief Act, 1963 is to the following 
effect: 

“19. Relief against parties and per- 
sons claiming under them by subse- 
quent title — Except as otherwise pro- 
vided by this chapter, specific per- 
formance of a contract may be enforc- 
ed against — 

(a) either party thereto; - 

(b) any other person claiming under 
him by a title arising subsequently to 
the contract, except a transferee for 
value who has paid his money in good 
faith and without notice of the origi- 
nal contract.” 

10. In support of his plea that 
defendants Nos. 2 and 3 had notice Mr. 
Bhattacharjee relies mainly on the 
ratio of the decision in Daniels v, 
Davison reported in (1809) 16 Ves 249: 
33 ER 978; All England Law Reports 
Reprint 1803 to 1813 page 432, where 
it was held: : 

“Possession of land by someone 
other than the vendor is notice to a 
purchaser of that  person’s inter- 
est and the purchaser will be 
bound by that interest whether 
it be the right to possession under a 
lease, or a contract of sale, or other- 
wise.” 

1}. Lord Eldon discussing the above 
principle observed: 

“On one point on this cause there is 
considerable authority for the opinion 
I hold; that, where there is a tenant 
in possession under a lease or an 
agreement, a person purchasing part of 
the estate must be bound to inquire on 
what terms that person is in posses- 
sion. If, for instance, he is occupying 
tenant under a lease for forty five 
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years, the purchaser is bound by the 
fact that he is entitled to that term 
if he does not choose to inquire into 
the nature of his possession, the tenant 
being in no fault but enjoying accord- 
ing to his title. 


Then if in the instance of such term 
the tenant would be entitled to against 
a purchaser, why is not his title good 
for a greater interest? In Dougals v. 
Whitlong, the tenant was not bound to 
know and did not know, that it was 
necessary for him to make any com- 
munication’ of the option, which he had 
by the contract with his landlord to 
become the purchaser; and Lord Ken- 
yon held that there was nothing 
that could affect his conscience in fav- 
our of the purchaser, having no com- 
munication with him. My opinion. 
therefore, considering this as depend- 
ing upon notice, is that this tenant 
being in possession under a lease, with 
an agreement in his pocket to become 
the purchaser, those circumstances al- 
together give him an equity, repell- 
ing the claim of a subsequent pur- 
chaser who made no inquiry as to the 
nature of his possession. That was the 
doctrine, laid down by Lord Roselyn 
in Taylor v. Stibbert ((1794) 30 ER 
713) to which I referred, and think it 
right.” 


12. The principle illustrated by 
Daniels v, Davison was followed in 
India in a number of cases as in Eng- 
land. In (1914) 18 Cal WN 341, Babu- 
Tam Beg v. Mcohadeb Chandra Pallay, 
where on 11-7-06, during the currency 
of a jalkar lease for seven years exe- 
cuted by the owners in favour of the 
defendants on 2-3-1901, the plaintiffs 
took a settlement of the jalkar from 
the lessor for a term of seven years 
from 1-5-01 on payment of a’ sum 
Rs. 600/- and on expiry of the de- 
fendant’s terms sued them for re- 
covery of possession of the jalkar, it 
was held by Jenkins, C. J. that an 
agreement for renewal of their lease 
upon certain conditions, made between 
the defendants and their lessors on 
1-5-01, was specifically enforceable by 
them against the plaintifis who claim- 
ed title under the lessors and were 
affected with notice of the agreement 
of 1-5-01 and that plaintiffs could not 
consequently recover. In the National 
Bank of Australia v. Paul Hamilton 
Joseph AIR 1920 Pc 274, the principle 
was applied observing: . - - 
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deposit of certificates of title and the 
mortgagor had not actual notice of an 
agreement under which the mortgagor 
obtained the title deeds from the ori- 
ginal owner who continued to remain 
in possession of the properties, Lord 
Buckmaster held, that the fact of pos- 
session was in itself notice of the title 
and of all the facts and circumstances 
under which possession was retained 
which any one dealing with the pro- 
perty could not without risk ignore.” 
13. In Magoo Brahma v. Balkrishna 
Das (1914) 18 Cal WN 657 the suit 
land originally belonged to Sankar 
Sarangi. The plaintiff alleged that he 
acquired title thereto by a registered 
conveyance executed in his favour by 
the son of Sankar Sarangi on the 6th 
of June, 1903. The defendants were ad- 
mittedly at the time tenants in occu- 
pation of the land and would prima 
facie be liablé to pay rent. But they 
contested the claim of the plaintiff on 
the allegation that on 4th July, 1889 
they obtained a usufructuary mortgage 
on this land by an unregistered. instru- 
ment and since then have been in pos- 
session as usufructuary § mortgagees. 
On these facts it was argued on be- 
half of the plaintiff-appellant that he 
hada preferential title to the land 
under Section 50 of the Indian Regis~ 
tration Act, which provides that regis- 
tered documents relating’ to take effect 
against unregistered documents be of 
the same nature as the registered 
documents or not. In answer to- this 
contention it was argued on behalf of 
the defendant that Sec. 50 of the 
Indian Registration Act has no appli- 
cation where the person who claim 
title under the subsequent régistered 
. document has notice of the title creat- 
ed by the prior unregistered document. 
Relying on Allen v. Seckham (1879) 11 
Ch D 790 (795) (CA) it was held: 


“That when a person purchases pro- 
perty where a visible state of things 
exists which could not legally exisf 
unless the property were subject to 
some burden, he is taken to have 
notice of the extent and nature of 
that burden. On this principle it has 
been ruled that if a person is in pos- 
session it is sufficient to puta pur- 
chaser on enquiry as to the nature and 
extent of his interest.” 

"YF a person purchases and takes 
conveyance of an estate which he 
knows to be in the occupation of a 
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“Where amortgage was effected by . 
.. bound -by all the equities which 


person other than the vendor, :` he^ 


person in such 


in the land, for possession is’: prima: 
facie seisin and the purchaser - has: 
therefore actual notice of a fact by 


which the property is’ affected and'he 
is bound to ascertair: the truth.” 


.14. Relying on Holmes v. Powell 
(1856; 8 De GM & G 572; Carroll 
v. Keayes (1873) 8 Ir R Eq 97, Reilly 
v. Gernett (1872) 7 Ir R Eq 1 in Ma- 
goo Brahma v, Balkrishna Das (1914) 
18 Cal WN 657 the Court held that 
the extreme length to which the doc- 
trine has been carried is illustrated by 
the decision of Eldon, L. C. in Daniels 
v. Davison (1809) 16 Ves 249; (1811) 
17 Ves 433 where it was ruled that 
the purchaser has constructive notice 
not merely of the title of the tenant 
in occupation, but also of a contract 


. into which he had entered for the pur- 


chase of the estate. 


15. In Hunt v.. Luck (1902) 1 Ch 
428 Vaughan Williams, L, J, stated the 
law as follows: 


“If a purchaser or Supe: has 
notice that the vendor or mortgagor is 
not in possession of the property,- he 


must make enquiries of the person in . 


Possession, of the tenant who is in’ pos- 
session, and find out from him what 
his rights are and if he does not choose 
to do that, then whatever title he-ac- 
quires as purchaser or mortgagee, will 


be subject to the title or right: of the . 
. tenant in possession.” 


16. In Faki Ibrahim v. Faki Gulam 
Mohidin AIR 1921 Bom 459 where D 
mortgaged his property with posses“ 
sion to P and agreed to sell the pro- 
perty to him, subsequently executed a 
regisiered sale of the property to A 
who though he knew that P was in 
Possession, made no inquiry as to the 
circumstances under which P was’ in 
possession, Macleod C. J. speaking for 
the Division Bench held that A -hav~ 
ing knowledge of P’s being in posses- 
sion, and having made no inquiry 
why he was in possession, must be 
taken to have constructive notice 
of all the equities in 
Fawcett, J. referred to 
3rd illustration. to 
Section 27 of the 
which authoritatively declared the: law 
in accordance with the case of Daniels 
v: Davison, The illustration wass:: .~* 


the then 
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the: 
occupation may: have: 


favour -of P. . 


‘clause (b) of > 
Specific Relief ` Act 


1986: Abdul Mazid v. 


“A contracts. to sell land to B for 
Rs, 5000/-,.B takes possession of the 
land. Afterwards A sells it to C for 
Rs. 6000/-. C makes no inquiry of B 
relating to his interest in the land. 
B’s occupation is sufficient to affect C 
with notice of his interest, and he may 
enforce specific performance of the 
contract against C.” : 


17. In Tiloke Chand Surana v. J.B. 
Beattie and. Co. AIR 1926 Cal 204, it 
was held by Sanderson C. J. and 
Rankin, J. that open possession of a 
tenant is notice of tenancy as well as 
collateral agreements. 

“If there is a tenant upon a pro- 
perty, his open possession is notice, not 
ouly of the immediate terms of hi 


tenancy, but collateral agreements as 


- well, in the absence of all enquiry by 


"= 


the transferees.” 

18. Applying the doctrine illustrated 
by Daniels v, Davison to the facts of 
the case Rankin J. observed: 

“the mortgagees in this case, who 
made no inquiry, are not entitled to 
say that they were purchaser for value 
without notice, Therefore, the transfer 
of the reversion to them by the equi- 
table mortgage of the 12th of July 
1921 is not a transfer free from the 
rights of the respondent under the 
agreement of the 7th of June 1920.” 


. 19. In AIR 1932 PC 228, Md. Aslam 
Khan v. Feroze Shah, which was a 
case under Section 27 (b) of the Spe- 
cific Relief Act, it was held: 

“Where a transferee has knowledge 
of such facts which would put him on 
inquiry which if prosecuted would 
have disclosed a previous agreement, 
such transferee is not a transferee 
without notice of the original contract 
within the meaning of the exception 
in Section 27 (b).” 

20. In Harendra Chandra Das v. 
Nanda Lal Roy AIR 1933 Cal 98 
a Division Bench of the Calcutta High 
Court also held: 

“Where a person claims tobea trans- 
feree for value without notice of the 
original contract, the burden lies upon 
him to prove that he fulfils that 
character. If he was aware when he 
purchased the property that negotia- 
tions for the sale of the property were 
already in progress between his vendors 
and the plaintif, and purchases the 
property without making necessary en- 
quiries as -to whether any agreement 
to sell the property had been definite<- 
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ly concluded between his vendors and 
the plaintiff, he cannot claim to be a 
transferee without notice.” 


21. It may be observed that the 
decision cited above were in conformity 
with the equitable principle of con- 
structive notice and were prior to the 
Transfer of Property Amendment. Act, 
1929 (Act 20 of 1929) which substitut- 
ed the definition of ‘notice’ and added 
the Explanation II to Sec. 3 of the Act 
and also inserted Sec. 53-A to the Act. 
That section contains the proviso pro- 
tecting the transferee for consideration 
without notice of the contract or of 
the part performance thereol This 
also made the law consistent with Sec- 
tion 27 (b) of the Specific Relief Act. 
It may be noted that even in England 
the Conveyancing Act has to some ex- 
tent modified the doctrine in Daniels v. 
Davison introducing statutory provi- 
sions. It is, therefore, important to 
ascertain the trend after the above 
amendment introducing statutory provi- 
sions. 


22, Mr. J. K. Barua submits that 
the applicability of the doctrine in 
Daniels v. Davison is doubtful after 
the definition of notice given in Sec- 
tion 3 of the Transfer of Property Act; 
that Section 53-A can be pleaded only 
in defence and not in attack; that after 
amendment of the Transfer of Pro- 
perty Act in 1929 and of Section 19 
of the Specific Relief Act in 1963 the 
applicability of the doctrine in Daniels 
v. Davison has been doubted’ as that 
under the law no doubt the defendant 
were required to make enquiries. They 
did make inquiries and learnt that the 
property stood in the name of the de- 
fendant No, 1’s mother and that there 
was a registered deed of sale which 
was executed in 1962 and there was 
nothing to disclose any other interest. 
Thereafter in good faith defendant 
Nos. 2 and 3 purchased the »vroperty 
with information to the plaintiff who 
did not object or protest against the 
purchase on the basis of his non-dis- 
closed interest. Under the circumstances 
the learned Counsel submits, there could 
beno specific performance against them. 
Relying on AIR 1967 SC 249 he fur- 
ther submits that the remedy of spe- 
cific performance, is a discretionary re- 
medy and the trial Court having exer- 
cised the discretion according to law 
this Appellate Court will not substitute 
its own’ judgment -upon that of the 
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trial Court unless the exercise of dis- 
cretion by the trial Court is proved to 
be arbitrary and capricious, We 
may now deal with these objections. 
It has also been held that the inquiry 
under Explanation II to Section 3 is 
limited to title only. In this view of 
the matter the plaintiff having no title 
in the suit property is not entitled to 


be noticed as a title holder, He will 


be entitled to defend his possession 
only. It is clear from the records, and 
admitted by the plaintiff, that on the 
date of sale ie. 16-3-1965 the plaintiff 
was not a tenant. He claimed to have 
been in possession of the suit property 
not as a tenant but as a contractee. 
Rent was not to be paid since 
January last, and an advance of Rs. 
5000/- was allegedly paid in part per- 
formance of the contract, He wil, 
therefore, be entitled to protection of 
his rights attached to that status and 
not that of a tenant, even if the de- 
fendants Nos, 2 and 3 are found to be 
negligent in not making proper in- 
quiry. It is an accepted principle that 
part performance can be argued in de- 
fence and not in attack. It can be used 
as a shield and not as a sword. 


23. In AIR 1959 Mad 354, on simi- 
lar facts it was observed that, till the 
contract of sale was entered into, the 
petitioner only occupied the position of 


lessee. But, after the dat2 of the con - 


tract and after it was performed in 
part by consideration being paid for 
the contract and the landlord allowing 
the tenant to remain in possession by 
reason of the status created under the 
contract it was no longer open to the 
landlord to contend that the right of 
possession claimed by the petitioner 
was referable, to the contract of lease, 
In our instant case the same principle 
applies, the status of lessee being fol- 
lowed by that of a contract for pur 
chase, What then will be his right as 
such? In AIR 1979 Mad 47 Chinna 


Thevar v. Gnanaprakasi Ammal, it was. 


held Section 53-A of the Transfer of 
Property Act does confer right on the 
transferee, if the conditions of that sec- 
tion are fully satisfied. If the trans- 
feree who has fulfilled the conditions 
of Section 53-A can only rely on the 
agreement of sale in his favour as a 
shield in a suit for eviction and can 
even ask for an injunction te protect 
his possession as against the transfer- 
or, there is no reason why he should 
not rely on the agreement of- sale in 


. Abdul -Mazid v. Burhanuddin Ahmed 


“eviction 
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similar circumstances as a shield 
against the. landlord in proceedings for 
instituted under the Tamil 
Nadu Buildings (Lease and Rent: Con- 
trol) Act. In Achayya v. Venkata 
Subba Rao AIR 1957 Andh Pra 854, 
Subba Rao C. J, speaking for the Divi- 
sion Bench further analysed the posi» 
tion as follows: 


“Section: 53-A does not either ex- 
pressty or by necessary implication 
indicate that the rights conferred on 
the transferee thereunder can only be 
invoked as a defendant and not as a 
plaintiff. Under the section no title 
passes to a transferee, He cannot file 
a suit for a declaration of his title to 
the property or seek to recover pos- 
session of the same on the basis of 
any title conferred to him. 


But, if the conditions laid down in 
the section are complied with, it en~ 
ables the transferee to defend his pos- 
session if the transferor seeks to en~ 
force his rights against the property. 
This statutory right he can avail him- 
self both as a plaintiff and as defen« 
dant provided he is using his right as 
a shield and not as a sword. Or to put 
it in other words, he cannot seek to 
enforce his title but he can resist tbe 
attack made by a transferor.” 


24, After the enactment of Section 
53-A in the Transfer of Property Act, 
the rights arising out of part perform- 
ance shall be determined by the statu- 
tory provision, and not by the equit- 
able principle in the abstract, As Subba 
Rao C. J. observed: 


“It is not necessary to consider the 
pre-existing law or part performance 
as it obtained in India or in England, 
for after the enactment of Section 53-A 
laying down the limits of the doctrine, 
we are only governed by the said 
provisions. The necessary conditions 
for the application of the Section are 
(i) there is a contract to transfer im= 
movable property for consideration (i) 
the contract -is signed by or on behalf 
of the transferor (iii) the terms can be 
ascertained with reasonable certainty 
from the document (iv) the transferee 
is put in possession or if he has been 
already in possession continues in pos- . 
session (v) he has done some act in 
furtherance of the contract and (viJ 
the transferee has performed or is 
willing to perform his part of the con- 
tract. i i 
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If the aforesaid conditions are ful- 
filled the transferor or any person 
claiming under him shall be debarred 
from enforcing against the transferee 
‘and persons claiming under him any 
right in respect of that property, This 
Section does not, even if the conditions 
laid down therein are complied with, 
convey title to the transferee. Notwitb- 
standing the section, title can be trans- 
ferred only after the registration of 
the document. Provision prevents a 
transferor from enforcing his rights in 


‘respect of the property against the 
transferee but enables him to sue the 
transferee upon the covenants con- 
tained in the document. In short, the 


will be operative 
the 


mutual covenants 
though title does not pass under 
document.” 


25. Thus, part performance creates 
a defensive equity in favour of the 
transferee in respect of the property 
transferred and he can use it as a 
shield against any attempt on the part 
of the transferor or anybody claiming 
through or under him to enforce his 
right against it. He cannot stricto sensu 
be said to be a holder of title. 


26. In Delhi Motor Co. v. U. A. 
Basrurkar, AIR 1968 SC 794 their 
Lordships of the Supreme Court also 
held that Section 53-A is only meant 
to bring about a bar against enforce- 
ment of rights’ by a lessor in respect 
of property of which the lessee had 
already taken possession, but does not 
give any right to the lessee to claim 
possession or to claim any other rights 
on the basis of an unregistered lease. 
Section 53-A of the Transfer of Pre- 
perty Act is only available asa de- 
fence to a lessee and not as confer- 
ring a right on the basis of which the 
lessee can claim rights against the 
lessor, His right against a subsequent 
purchaser is protected not by principle 
of equity as such but by the statu- 
tory provision in the proviso to See- 
tion 53-A. read with the definition of 
notice and Explanation II in Sec. 3 of 
the Transfer of Property Act. Under 
Section 19 (b) of the Specific Relief 
Act, part performance is not required. 
Under that Section the plaintiff has to 
depend on notice on the part of the 
subsequent purchaser as a matter of 
fact. He has to show that the sub- 
sequent purchaser had or ought to 
have had notice of his prior contract. 


Abdul Mazid v. 
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There is no doubt that the burden of 
proof lies on the person who claims 
validity of the subsequent purchase on 
the ground of being a bona fide pur- 
ehaser for value without notice. He 
has to prove it as a fact. 

27, In Basruddin Khan v. Gurudar- 
shan Das, AIR 1970 Pat 304 it was 
held: 

“Where the defendant purchased the 
property after contract in favour of 
plaintiff and the defendants took the 
plea of bona fide purchase for value 
without notice of the earlier contract 
the onus is upon the defendant who 
has taken a registered sale deed exe- 
cuted after the contract for sale in 
favour of the plaintiff to prove that 
he is a bona fide purchaser for value 
without notice of the earlier contract, 


so as to bring himself within the 
exception provided by Section 27 (b) 
of the Specific Relief Act.” 

28. This view was based cn AIR 
1934 PC 68, Bhup Narain Singh v. 
Gokul Chand Mahton; AIR 1946 PC 


97, Shankarlal Narayan Das v. New 


Mofussil Co, Ltd. 


29. Though the right under Section 
53-A is a passive one it is sufficiert 
to be noticed under Explanation II to 
Section 3 of the Transfer of Property 
Act, the transferee being in possessior. 
Part performance may also be an 
additional justification for specific per- 
formance of the cortract and may 
come under notice envisaged in Sec- 
tion 19 (b) of the Specific Relief Act. 


30. In Noor Zabur Mian v. 
Mian, 1958 BLJR 466 this view 
taken : 

“It is true that the equitable interast 
which the transferee has by virtue of 
Section 53-A of T. P. Act may not 
give him full title to the property, 


Islam 
was 


- but nevertheless it is an interest which 


would attract the provisions of Ex- 
planation II to Section 3 of the Trans- 
fer of Property Act by virtue of the 
definition of “a person is said to have 
notice” occurring in that section.” 


31. It may therefore, be the duty 
of an intending purchaser to enquire 
about this right by part performance 
ef contract. If no such inquiry is 
made the purchaser will not be acting 
in good faith. Good faith is the essence 
of the exception under Section 19 bd) 
ard of the proviso to Section 53-A of 
the Transfer of Property Act. The 
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purchaser may 
fact, : 

32.. In AIR 1961 Orissa 129, Dhadi 
Dalai v. Basudeb Satpathy, the require- 
ments for being a bona fide purchaser 
for value without notice- were enume- 
rated as follows: 

“Under Section 19 (b) of the Speci- 
fic Relief Act 4 things are required to 
be established (1) that the transfer is 
for value; (2) that the money has been 
paid; (3) that the purchase was done 
in good faith; and (4) that the pur- 
chase including payment of money was 
without the notice of the original con- 
tract.” i i 


33. Honesty 


prove it as a matter of 


of intention is the 
essence of good faith. If after honest 
investigation nothing comes to his 
knowledge about the pre-existing right, 
title or contract, and nothing is found 
to put him to further inquiry, and 
consequently an honest purchase’ is 
made and value paid, law will protect 
such a purchaser. In AIR 1961- Orissa 
129, it was held on facts of that case, 
which were somewhat similar with the 
present, that: 

“After knowing the fact of posses- 
sion and after making necessary in- 
quiries from the registration office if 
he makes no” further enquiries about 
any undisclosed types of encumbrance, 
which do not strike to his mind, he 
cannot be said to have. acted without 
honesty. Further the onus of proving 
that- the subsequent purchaser had no 
notice of a prior claim is ordinarily 
discharged by denial”. 


34. In AIR:.1957 Pat 224 Ram- 
chander Singh: v. Asghari Begum it 
was held that -very little evidence, 
and in certain circumstances a mere 
denial, regarding want of knowledge of 
the. plaintiff’s contract would discharge 
this onus and shift.the onus on -the 
plaintiff’. In AIR 1923 Lah 108, Kanshi 
Ram v. Ishwardas, it was | similarly 
‘held that where the consideration is 
paid in full and vendees are jgnorant 
of the original. contract, good faith 
must be presumed in the absence . of 
evidence to the contrary. Similarly in 
Durga Prasad v., Smt. Lilawati, AIR 
1972 All 396, 397, it was held that 
under. Section 19 (b) of the Specific 
Relief. Act “the’ initial burden is al- 
ways on the vendee to show that he 
had no knowledge - of the agreement. 
-But the vendee has only to discharge 
this burden by leading a negative evi- 
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of his own statement denying the fact 
that he had knowledge of the same, 
As soon as the vendee denies know- 
ledge of the notice, the burden is dis- 
charged and then the. burden. shifts on 
the vendor to prove that the vendee 
the notice of the earlier agree- 
ment.” ; 

35. This enunciation of the law was 
based on AIR 1957 Pat 224 and AIR 
1928 All 307. Thus, unless there be 
an overt act on the part of the eon- 
tractee or the tenant to be conspicuous 
to the subsequent purchaser, who made 
an honest and reasonable inquiry suit- 
ed to the facts and circumstances, his 
claim of bona fide purchase for value 
may not be negatived. In such a case, 
if the lower Court .on consideration of 
the facts has exercised the discretion 
in a way the Appellate Court may not 
interfere unless the exercise is found 
to be arbitrary or capricious. 


36. The circumstances under which 
an Appellate . Court should interfere 
with a discretionary order have been 
indicated in several decisions. 
indications will be applicable to 
instant case because 
ance after all is a 
medy. 


37.. In 1942 AC 130, Charles Osenton . 


and Co.-v. Johnston, Viscount Simon 
L. C. dealing with the question 
interference with discretionary orders 
observed : 


“There remains the question whe- 
ther, assuming that’ in the circum- 
stances of this case Tucker J, . had 


jurisdiction to make the order of re- 
ference, his conclusion must stand 
the ground that it was reached in the 


exercise of his discretion and that the. 


These} 
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on. 


_ dence. The negative can only consist . 


exercise of such discretion should not . 


be interfered with on appeal. So the 
respondents ‘contend, while the appel- 
lants urge that, even if the descretion 
to make the order existed, it was 
wrongly exercised in view of the gra- 
vity of the charges made against them, 


..of the impossibility of appeal from an 


official referee’s finding of fact, and 
in view of the practicability of the 
case being tried before a judge with- 
out a jury. The law as to the rever- 
sal by a Court of Appeal of an order 
made by the Judge below in the exer- 
cise of his discretion is well establish- 
ed, and any difficulty that arises -is 
due only to the application ‘of . well 


5 


_the clear conclusion 


‘should not interfere 
_ tion of a Judge acting within his jur- 
: isdiction 


t 


“often be decisive 


‘must if necessary examine anew 
- Yelevant facts 
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settled principles in an individual case. 
The appellate tribunal is not at 
liberty merely to substitute its own 
exercise of discretion for the discretion 
already exercised by the judge.. Jn 
other words, appellate authorities 
ought not to reverse the order merely 
because they would themselves have 
exercised the - original discretion, had 
it attached. to them, in a different way. 
But if the appellate tribunal reaches 
that there has 
been a wrongful exercise of discretion 
in that no weight,: or no sufficient 
weight, has been given to relevant 


- considerations such as those urged be- 


fore us by the appellant, then the 
reversal of the order on appeal may 


be justified.” 

38. In Evans v. Bartlam 1937 AC 
473 Lord Wright, however, indicated 
that there might be other circum- 


Stances justifying interference, 


“It is clear that the Court of Appeal 
with the discre« 


unless the Court is clearly 
the 
say 


satisfied. that he was wrong. But 
Court is not entitled simply to 
that if the Judge had jurisdiction and 
had all the facts before him, the 
Court of Appeal cannot review his 
order unless he is shown .to have ap- 

principle. The Court 
the 
and circumstances in 
order to exercise a discretion by way 
of review which may reverse or vary 
the order. Otherwise in interlocutory 
matters the judge might be regarded 
as independent of supervision. Yet an 
interlocutory order of the judge may 
importance on the 
final issue of the case, and one which 


plied a wrong 


„requires a careful examination by the 


Court of Appeal — Thus in Gardner 
v. Jay (1885) 29 Ch D 50-58 Bowen in 
discharging the discretion of the judge 
as regards mode of trial says: “That 
discretion, like other judicial discre- 
tions, must be exercised according to 
commonsense and according to justice 


‘if there is miscarriage in the exercise 


` discretion 


of it 


it will be reviewed,” 


~ 39. In AIR 1967.SC 249, Uttar Pra- 
desh Co-operative Federation Ltd. v. 
Sunder Bros., Delhi, which was a case 
under the Arbitration Act,. the Sup- 
reme Court observed: 

“It is well established that. there the 
vested in the Court under 


Abdul Mazid v. 


‘and the Supreme 
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Section. 34 of the Indian Arbitration 


' Act has been exercised by the Lower 


Court the: Appellate Court should be 
slow to interfere with- the. exercise of 
that discretion. In dealing with the 
matter raised before it at the appellate 
stage the Appellate Court would nor- 
mally not be justified in interfering 
with the exercise of the discretion 
under appeal solely on the ground ‘that 
if it had considered the matter at the 
trial stage it may have come to a con- 
trary conclusion. If the discretion has 
been exercised by the trial Court 
reasonably and in a judicial manner 
the fact thatthe Appellate Court would 
have taken a different view may not 
justify interference with the trial 
courts exercise of discretion, As is 
often said, it is ordinarily not: open to 
the Appellate Court to substitute its 
own exercise of discretion for that of 
the trial Judge; but if it ap 
pears to the Appellate Court that in 
exercising its discretion the trial Court 
has acted unreasonably or capriciously 
or has ignored relevant facts then it 
would certainly be open to the Appel- 
late Court to interfere with the trial 
Court's exercise of discretion, This 
principle is well established but, as 
has been observed by Viscount Simon, 
L. C. in Charles .Osenton and Co. v. 
Johnston, 1942 AC 130 at p. 138: 

“The law as to the reversal by -a 
Court of Appeal of an order made' by a 
judge below in the exercise'of his 
discretion is well established, and any 
difficulty that: arises is due only to the 
application of well. settled principles 
in an individual case.” 

40. In AIR 1976 SC 1177, the State 
of Punjab v. Shamlal Murari it was 
held that discretionary exercise of 
power by a Court could not be lightly 
interfered with by a Court of Appeal; 
Court was loathe, 
therefore, to upset the order of the 
High Court declining to condone the 
delay, there being nothing pervers2 or 
irrational in the exercise. However, in 
AIR 1977 SC: 2221 where a Letters 
Patent Appeal though presented within 
time with only one set of documents 


‘while under Rules three sets had to be 


filed, and those were filed _ beyond 
time, and an application under Sec - 
tion 5 of the Limitation Act for con- 
donation of delay was rejected ‘by the 
High Court. Their Lordships of the 


‘Supreme Court eeng with the 
: order observed: 
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“The objection raised by the respon- 
dents on the score of limitation, the 
adjournment sought by the appellant to 
file an application under Section 5 of 
the Limitation Act for condonation of 
delay and the refusal of the Division 
Bench to condone the dealy are all 
misplaced, proceeding as they did on 
an erroneous assumption that the ap- 
peal was barred by time on the 
date on which it was filed and 
that the requirement of Rule 3 of 
Chapter 2-C is mandatory in character. 
We cannot stay our hands on the 
ground that this Court does not nor- 
mally interfere with discretionary 
orders, when the High Court used its 
discretion on an altogether fallacious 
supposition that it had to consider the 
question of condonation of delay in 
the context of an application filed 
under Section 5 of the Limitation Act.” 


4i. Thus it may safely be conclud- 
ed that if there were jurisdiction to 
make the order, but the making of it 
was not a legitimate exercise of dis- 
cretion, it would not be disturbed on 
appeal, but if it was a wrongful exer- 
cise of the discretion, it is the duty 
ofthe Appellate Court to correct. What 
will amount toa wrongful exercise 
will depend on the facts of the case. 
In Mysore S, R. T.: Corpn. v. Mirja 
Khasim Ali Beg, (1977) 2 SCC 457, it 
was held that it is only if the discre- 
tion is not exercised by the lower 
Court in the spirit of the statute or 
fairly or honestly or according to the 
rules of reason and justice, that the 
order passed by the lower Court can 
be reversed by the superior Court. 


' 42. Applying the above principles 
to the facts and circumstances of the 
instant case we find that the plaintiff 
at the time of the defendants Nos, 2 
ard 3 purchased the suit property was 
mot a tenant but a contractee, the con- 
tract being partly performed, and he 
being pit in possession. His right as 
such was to be noticed by the sub- 
sequent -purchasers, The evidence is 
that the defendants Nos, 2 and 3 made 
inquiries but did not find anything to 
put them to further inquiry or to 
bring the plaintiffs status to their 
notice, The construction of houses and 
cowshed having stood for some time 
since the period of tenancy which 
terminated by that time, was not 
enough to lead to any conclusion of 


- Abdul Mazid v. Burhanuddin Ahmed 


_ constructed 


A. LR. 
the plaintiff's right under the partly 
performed contract which was not 


registered, Again’ it is defendant’s case 
that they purchased the property with 
information to the plaintiff who did not 
object to or protest against the same, 
The purchase was made on 16-3-1965 
while the plaint to Title Suit No. 26 of 
1967 was dated 11-12-67 and the first 
order passed on 13-12-67. The parties 
were not distant residents. The sale to 
defendants Nos. 2and3 was bya regis- 
tered sale deed, The claim of delivery 
of possession to plaintiffis doubtful, The 
plaintiff deposed that no outsider was 
called on the day when he was given 
possession. Chandra Hazarika, Sohan 
Singh and Ayub .Ali saw by chance and 
Ayub Ali and Chandra Kanta are his 
neighbours. The plaintiff deposed abou 
the eviction’ case filed against him in 
which an injunction was granted and 
vacated permitting him to construct 
house at his own responsibility. He 
the houses newly on the 
land in 1965 in the month of January 
and he does not remember who were 
the labourers, He denied the suggestion 
that he constructed the house after 
vacation of the injunction issued by 
the Munsiff. The fact that he had not 
appointed witnesses to the delivery of 
possession and that only chance witness 
happered to see, creates reasonable 
doubts as to the delivery of possession. 
He admits having received notice from 
Borhan on 25-38-65 but the plaint of 
the suit is dated 11-12-67. The defen- 
dants Nos. 2 and 3 deposed that the 
plaintiff was at homé when the land 
was shown to them. Sohan Singh told 
the plaintiff wher Borhan was showing 
the land and house, that Borhan in- 
tended to sell the land and house to 
them, The plaintiff said that he had 
no objection, The lapse of 24 years 
before filing the suit lends credence to 
this statement. Before purchasing the 
land and the house the defendarts in- 
quired who was the owner of the 
same. In the registration - office these 
were found to be Borhan’s. After exe- 
cution of the deed Borhan showed the 
boundary and gave possession. Later 
wher they went to take possession the 
plaintif did not give it. The trial 
Court while deciding the issues Nos. 6 
and 7 observed: 


"The learned Lawyer for the plain- 
tiff argues that when the plaintiff was 
seen in occupation of the property il 


>- 
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was the duty of defendants 2 and 3 to 


inquire from him whether there was 
anything as to the property. To me 
this argument is meaningless. A per- 


son interested to purchase, is not bound 
togo from door to door to know whe- 
“ther the property was true. It would 
be sufficient if he krew about the pro- 
perty from the record. In the instant 
case there was never any inspectable 
record, As such there was never any 
lach on the part of the defendants as 
argued by the learned Lawyer for the 
plaintiff, From all the facts and cir- 
cumstances proved in the case it is 
held that defendants 2 and 3 were 
bona fide purchasers for value without 
notice and as such their interest is 
protected. In view of the above find- 
ings the plaintiff cannot get a decree 
for specific performance of the con- 
tract and the issues are accordingly 
decided against the plaintiff.” 


43. 
principles, though the inquiry need not 
always be confined to the records, as 
stated by the trial Court, we do not 
find that the trial Court has acted 
capriciously or arbitrarily under the 
facts and circumstances of the case 
so as to merit interference by this Ap- 
pellate Court. The concept of notice as 
ervisaged in S. 3, Explanation II, T. P, 
Act shall have to be applied; in deter- 
mining the same under S, 19 (b) of the 
Specific Relief Act. Applying this con~ 
notation also we do not find that such 
notice could be. imputed to the- defen- 
dants 2 and 3. Besides the fact that 
the plaintiff came to Court after more 
that 2} years of his knowledge of the 
purchase shows that he had no objec- 
tion at the time of purchase by defen- 
dants 2 and 3. He has not also shown 
any special value or importance of the 
suit property to him, or that it is not 
substitutable by any other land, apart 
from the presumption in case of im~ 
movable property. 


In the result, this appeal is found to 
be without merit and hence dismissed, 
The parties are to bear their own 
costs. : 


D. PATHAK, J.: — I agree. 
Appeal dismissed. 
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BAHARUL ISLAM AND 
N. IBOTOMBI SINGH, JJ. 

P. G. D’Ombrain and others ete, 
Appellants v., Collector of Kamrup 
Gauhati and another, etc., Respondents. 

First Appeals Nos, 7 and 10 of 1372, 
D/- 26-2-1980.* 

(A) Land Acquisition Act (1894), Sec- 
tions 23 (1), 4 (1) — Compensation — 
Determination of — Market value -— 
Comparable sales Factors to be 
taken into consideration, 


The measure of compensation to be 
awarded to the owners of immoveable 
property under Sec, 23 (1) is designed 
to award just and fair compensation 
for the acquisition. Compensation is te 
be awarded on the basis of the market 
value prevalent on the date of the 
publication of the Notification under 
Section 4 (1), The underlying principle 
of fixing the market value with refer- 
ence to comparable sales is to reduce 
the element of speculation, In a com- 
parable sale, the features are: (1) it 
must be within a reasonable time of 
the date of notification under Sec. 4 (1) 
of the Act. (ii) it should bea bona 
fide transaction; (iii) it should be a sale 
of the land acquired or of the land 
adjacent to the land acquired; and (iv) 
it should possess similar advantages. 
Before such instances of sales can be 
considered, there must be material 
evidence either by the production of 
the sale deeds or by examining the 
parties to the deeds or persons having 
knowledge of the sales, to prove that 
the transactions are genuine, AIR 1977 
SC 580 and AIR. 1979 SC 472. Rel. on. 

(Paras 3. 7) 


(B) Evidence Act (1872), Sec, 64 — 
Documents — Proof — Mere marking 
of an exhibit does not dispense with 
the proof of documents, AIR 1971 SC 


1865, Rel. on, {Para 9) 
Cases Referred: Chronological Paras 
AIR 1979 SC 472 7 
AIR 1977 SC 580 3 
AIR 1971 SC 1865 . 9 
(1963) Civil Appeal Case No, 176 af 

1962, D/- 10-4-1963 (SC), Khajen 


Fijuddin v, State of Andh Pra 3 


a ee A E 
*Against order of G. Hussain, Asstt, 
Dist. J. Kamrup at Gauhati, DA 
29-7-1971. 
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S. K. Goswami and K, R. Pathak, 
{in F. A. No. 7 of 1972) and M. K. 
Sharma, - Sr. Govt, Advocate, (in 
F. A. No. 10 of 1972), for Appellants; 


Jr. Govt. Advocate, (in F. A, No. 
7 of 1972) and K. R. Pathak . (in 
F. A. No. 10 of 1972), for Respon- 
dents, - : 


N. IBOTOMBI SINGH, J.:— 
two appeals are directed against the 
common Award, dated July 29, ‘1971 
of the Assistant’ District Judge No: 2 
at Gauhati in Misc, L, A. Cases 17 
and 18 of 1969, being references under 
Sec. 18 of the Land Acquisition Act, 
1894 (hereinafter called ‘the Act’). 
Both the appeals, one by the claimant 
and another by the Collector, are 
heard together and disposed of by this 
common judgment. 


2. The facts giving rise to these ap- 
peals are: agricultural land of 18 
bighas 4 kathas covered by dag Nos. 
146, 136. 131 and 130, 129 of K. P. 

Kha 
No. 2 of village Madgharia 
Beltola Mouza in the name of late 
P. G, D.‘Ombrain, predecessor-in-inte- 
rest of appellants in F. A. No. 7 of 
1972 and another plot of agricultural 
land measuring 2 bighas 3 kathas 7 
lechas covered by Dag No, 147 of 
K. P. Patia No. 1 of the same village 
and mouza, in the name of the re- 
spondent in F. A. No, 10 of 1972, were 
acquired by the Government of Assam 
for the India Carbon under the Act. 
Notification dated, March 25, 1967, 
under Sec. 4 (1) of the Act for ac- 
quisition of the aforesaid plots of land 
was issued and published in the Gov- 
ernment Gazette. This was followed on 
August 8, 1967, by a notification under 
Sec, 6 of the Act. The Collector by 
his award made on 2-3-1958, gave. 
compensation at the rate of Rs. 2,000/- 
per bigha. The claimant in Misc. L. A. 
Case No. 17 of 1969 claimed compen- 
sation @ Rs. 15,000/- per bigha, anc 
the respondent in Misc. L, A. Case 
No. 18 of 1969 claimed @ Rs, 10,000/- 
per bigha. Both the claimants received 
payment under protest. Dissatisfied 
with the award, the erstwhile owners 
approached the Collector for reference 
to the Court under Sec. 18 of the Act. 
The two reference cases above under 
Sec, 18 of the Act were heard together 
by the Assistant District Judge No. 2. 
Gauhati, who by his award, datec 
duly 29, 1971, an hanesd the quantu: 


These 


© P. G, D'Ombrain v. Collector, Kamrup 


No. 2 in’ 


“AL R., 
of the compensation at the rate of Rs.. 


4,000/- per bigha, He also awarded 
solatium at the rate of 15% on -the 
compensation amount. The Collector. 


was allowed two months’ time 
July 29, 1971 to pay the excess amount, 
failing which the claimants would . be. 
entitled to get interest @ Rs. 6 -per 
cent per annum from that date till 
realisation, Aggrieved by the enhanced 
award of the Assistant District Judge 


No. 2, Gauhati, both the parties, the 
claimants in Misc, L. A. Case . No. 
17 of 1969 and the Collector have 


come up in appeal to this Court, 


3. It is well settled that the mea- 
sure of compensation to be awarded to 
the owners of immoveable property 
under Section 23 (1) of the Act is de- 
signed to award just and fair compen- 
sation for the acquisition. Compensa- 
tion is to be awarded on the basis of 
the market value prevalent on the 
date of the publication of the Notifica- 
tion under Sec, 4 (1) of the Act, The 
meaning of the expression “market 
value” was explained by the Supréme 
Court in Khajen Fijuddin v. State of 
Andhra Pradesh (Civil Appeal Case No. 
176 of 1962 decided on April 10, 1963 
(SC)) and it was affirmed by the 
Supreme Court in the later ‘case, 
Padma Uppal v. State of Punjab, AIR 
1977 SC 580. It was laid down as 
follows:— ` aS 


“Under Sec. 23 (1) of the Act ‘in 
determining the amount of compénsa~:: 
tion, the court shall take into consi=- 
deration the market value of the land’ 
at the date of publication of the noti- 
fication under Section 4 (1) thereof. 
Decided cases have laid down that the 


said market rate must be determined 


by reference to the price which a will- 
ing vendor might reasonably accept to 


obtain from a willing purchaser, For 
ascertaining the market rate the court: 


can rely upon such: transactions which 
would afford a guide to fix the price. 
Price paid for a land acquired within 
a reasonable time from the date of ac- 
quisition of the land in™ question would, 
certainly be the best piece of evi-.. 
dence, Price paid for a land possess- 


ing advantage similar to those of the 5 


land acquired in or about the time of 
notification will also supply the data 
for assessment of compensation.” : 
(Underlining supplied). - 


from, . T 


1580 


4.: Keeping. in view the aboye prin- 
ciple, we proceed to examine the ques- 
ti as to whether the approach of the 
reference Court has been correctly 
made in raising the quantum of the 
compensation @ Rs. 4,000/- per bigha, 
modifying that of the Collector. 

5. Before the reference Court, the 
claimants, in support of their claim, 
examined 5 witnesses and produced 
two sets of documents viz (i) certified 
copies of 6 sale deeds. and (ii) sales 
statements, Ext. 9, in previous L. A, 
Case No. 36 of 1965-66 for acquisition 
of lands in Madhgharia No, 1 of the 6 
sale deeds, two deeds, Ext. i dated 
3-8-1962, for sale of one bigha of 
land at Rs. 7,500/-, and Ext. 8 dated 
2-7-1962, for sale of one katha of 
land at Rs, 2,000/-, are of the village 
Madhgharia No. 1, and the rest of the 


sale deeds relate to lands in the vil- 
lage Madhgharia No, 2, Ext. 2, dated 
25-9-1962, certified copy of the sale 


deed for purchase of 7 bighas 2 kathas 
10 lechas situate in Noonmati by the 


India Carbon at Rs. 26,250/- @ Rs. 
3,500/- per bigha was also produced 
and relied on by the claimants. The 


reference Court held the compensation 
awarded by the Collector too low. In 
regard to the claim of the claimants, 
the reference Court came to the find- 
ing that the sale transactions referred 
to and the sales statement Ext. 9, in 
L. A. Case No, 36/65-66 for acquisition 
of 5 bighas 2 kathas 11 lechas under 
order, dated 19-4-1968, could not af- 
ford a safe guide for determination 
of the market value of the acquired 
lands. It held that the lands in Exts. 1 
and 2 are of two different villages, 
Madhgharia No. 1 and Noonmati; there 
was no evidence to show that the lands 
were of the same quality having same 
potentiality with the acquired land in 
Madhgharia No. 2. It also held that 
there was no evidence to show that 
the lands under Ext. 3, Ext. 6 and the 
acquired lands are comparable in qua- 
lity. By Ext, 7 dated 29-11-1963, one 
katha of land was shown to have been 
sold at Rs. 2,000/-, and by Ext, 8 
dated 2-7-1962, one katha of land was 
also sold at Rs, -2,000/- that is, at the 
rate of Rs. 10,000/- per bigha. The Court 
refused to accept these two sale deeds, 
Ext. 7 and Ext, 8, as a good guide for 
reasons inter alia, viz (a) the sale of 
a comparatively small area cannot be 
basis for market value of a large area} 
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(b) none of the parties to the ceeds or 
attesting witnesses was examined to show 
that they were bona fide transactions; 


‘(c) evidence in regard to the situation 


and locality of the lands in Ext 7 and 
Ext. 8 was not before the Court, The 
Court also did not take into considera- 
tion sales-statement, Ext, 9, as zurnish- 
ing comparable data to determine the 
market value of the acquired lands, in 
the view that (i) the lands in L. A. 
Case No, 36/65-66 were acquired for 
a different project. (ii) they are situat- 
ed in another village Madhgharia_ vil- 
lage No. 1; (iii) some of the lands 
were basti lands; and (iv) there was 
no evidence to show that those lands 


and the present lands are of same 
quality having same potentiality, 
6 P. W. 3, Brahmananda Chou- 


dhury, who was the power of attorney 
holder stated that the claimant D'Om- 
brain, had sold in 1960 to 1963 many 
lands in that area at prices ranging 
from Rs, 800/- to Rs, 1,00C/- per 
bigha, On the basis of his statement, 
the reference Court held that when 
land was sold in 1963 even at the rate 
of Rs. 800/- per bigha, the price could 
not suddenly rise up to Rs. 12,000/- 
per bigha in 1967 for similar paddy 
lands, On behalf of the Colleczor, two 
witnesses were examined, But their 
evidence has no relevancy to the valua- 
tion of the acquired lands, Consider- 
ing, . however, the nature, situation of 
the acquired lands, their advantages 
and disadvantages and also taking into 
account the general trend of rise of 
price of lands, the market valu2 of the 
acquired lands was assessed at the 
rate of Rs. 4,000/- per bigha modify- 
ing thereby the award of the Collector. 


7. We do not find materials on the 
record to disturb the findings of the 
reference Court. In a comparable sale 
transaction with reference to which the 
market value may be determined, 
there are certain factors which are to 
be considered, The underlying prin- 
ciple of fixing the market value with 
reference to comparable sales is to 
reduce the element of speculation. In a 
comparable sale, the features are: (i) 
it must be within a reasonable time of 
the date of notification under Section 
4 (1) of the Act. (ii) it should bea 
bona fide transaction; (iii) it should be 
a.sale of the land acquired or of the 
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land adjacent to the 
and (iv) it should possess similar 
vantages. Before such instances of 
sales can be considered, there must be 
material evidence either by the pro- 
duction of the sale deeds or by exa- 
mining the parties to the deeds or per- 
sons having knowledge of the sales, to 
prove that the transactions are gen- 
uine, See the observation of the Sup- 
reme Court in Collector, Raigarh v. 
Hari Singh Thakur, AIR 1979 SC 472. 


8. We have perused the evidence, 
and we are in agreement with the re- 
ference Court that the sale transac- 
tions relied on by the claimants can- 
not be regarded as a safe guide for 
determination of the market value of 
the acquired lands, As pointed out by 
the reference Court, the factors on 
which the basis of a sale transaction 
could merit consideration as a com- 
parable sale are lacking in the case. 
Except the evidence of P. W. 3, there 
is also no other evidence worth men- 
tioning in the case, 


9 That apart, except Ext. 1, the 
other documents exhibited in the case 
have not been proved according to 
law, It is a settled law that mere mark- 
ing of an exhibit does not dispense 
with the proof of document, See Sait 
Tarajee Khimchand v, Yelamarti Sat- 
yam, AIR 1971 SC 1865. Admittedly in 
the instant case, no witness was exa- 
mined for proof of the document reli- 
ed on by the claimants. The certified 
copies of the sale deeds were simply 
produced and exhibited without proof. 
These documents are not admissible in 
evidence. So also the sales-statement, 
Ext. 9. In many cases, it appears to be 
a practice of the Land Acquisition 
Officer to rely on such sales-statements 
prepared by an official without exa~ 
mining either the vendors or the ven- 
dees or the persons attesting the 
sale deeds mentioned in the sale state- 
ment, or persons having knowledge of 
the sales. Such a sales-statement by 
itself is not admissible in evidence and 
cannot be relied on without examining 
-any of the above persons. The Collec- 
tor is to prove the transactions to 
show the price of comparable sites in 
the determination of the market value 
of the acquired land under the Act, 
See the observation of the Supreme 
Court in Collector, Raigarh (supra). 


10. In the instant case, the refer 
ence Court in enhancing the quantum 


land acquired; 
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ad- ’ 


A.L R. 
of compensation has taken into consi- 
deration the potential value of the 


lands acquired. The fact that lands Ħin 
question have potential value as build- 
ing sitas is evident from the testimony 
of P. W., 3, According to his evidence, 
the acquired lands lie to the south of 
Gauhati-Sonarpur diversion new road 
which _ was constructed in 1960-61. 
There is Railway Marshalling Yard to 
the north of the acquired lands, and to 
the ncrth of that theré is Refinery. 
To the east and north of the acquired 
land, there lies the India  Carbon’s 
main project which was started in 
1962-63. The new  Gauhati Railway 
Station lies near the acquired lands. 
On the west of the acquired land there 
is the Railway Marshalling Yard Staff 
Quarters constructed in 1959-60. In this 
respect, we have looked at the cade- 
stral map of village Madhgharia No. 2, 
Ext. 4 and also the sketch map Ext. C 
of the acquired land from the record 
of the reference Court, though it is 
not included in the paper book in the 
interest of justice, 


11. After consideration of the evi- 
dence of P; W. 3 that lands in that 
area were sold in 1960 to 1963 at 
prices from Rs, 800/- to Rs, 1,000/- 
bigha, and taking into account 
several factors as to its condition 
situation the user to which it is 
or is reasonably capable of being 
! its suitability for building purpose, 
lts proximity to industrial area, we 
confirm the enhanced award made by 
the reference Court to be just and re- 
asonable. We, however, direct that the 
Collector shall pay interest on the ex- 
cess amount at the rate of 6 per cent 
per annum from the date on which. he 
took possession of the land to the date 
of payment in the Court, 


12. In the result, we do not find 


any merit in both the appeals, With 
the above modification, both the ap- 


peals are dismissed, The parties are 
left to bear their own costs, 


BAHARUL ISLAM C, J. I agree, 
Appeals dismissed, 
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K. N. SAIKIA, J. 

Thagiram Borah, Petitioner v. State 
of Assam and others, Respondents. 

Civil Rule No. 371 of 1979, D/- 22-2- 
1980. 

Assam Panchayati Raj (Administra- 
tive) Rules, (1973), R. 28 (4) — Rejec- 
tion of tenders — Lesser bid accepted 
— No reasons given for rejection of 
other tenders — Rejection, held, was 
illegal — It was also discriminatory — 
(Constitution of India, Art. 14). 

Rule 28 (4) makes it obligatory to 
record reasons for rejecting any ten- 
der, ‘Such recording cannot be held to 
be only directory. Such recording is 
necessary for appellate and writ scru- 
tiny of the rejection, Further, when a 
lesser tender is accepted without re- 
cording reasons for rejection of other 
tenders, it is discriminatory and viola- 
tive of Art. 14, Constitution, 

(Paras 4, 6 and 9) 

B. P, Bora and H. N. Sarma, for 


Petitioner; S. M. Choudhury and D. P. 


Chaliha, for Respondents, 


ORDER:— The petitioner herein 
challenges the order of the appellate 
authority rejecting his appeal and 


directing the Nowgong Mahkuma Pari- 
shad to settle the Kampur Bazar with 
the O. P. No. 4 at the petitioner’s bid 
of Rs. 10,353.00 instead of at the lat- 
ters bid of Rs. 9,775.00; and also the 
order of the Mahkuma Parishad settl- 
ing the bazar with O, P. No. 4 with- 
out assinging any reason. 

2. Pursuant to tender notice for 
settlement of the Kampur Bazar for 
one year ending 30th June, 1980, 8 (eight) 
persons submitted tenders amongst 
which the petitioners was the highest 
at Rs, 10,353.00 and O. P, No. 4’s was 
the next at Rs. 9,775.00, The Mahkuma 
Parishad settled the bazar with O. P. 
No. 4 at his. bid of Rs. 9,775.00 assign- 
ing no reason whatsoever as to why 
the highest bid and the other bids were 
rejected. On appeal by the petitioner 
the appellate authority by its order 
dated 6th Sept. 1979 (Annexure-C) re- 
jected the appeal, observing that the 
reason assigned by both the Executive 
Committee as well as by the C. E. C. 
was that O. P. No, 4, Shri Mukunda 
Rajkhowa was the only suitable per- 
son to run the bazar smoothly and so 
the bazar was settled with him under 
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Rule 28 (4) of the Assam Panchayati. 
Raj (Administrative) Rules, 1973. It 
further observed that the Chief Execu- 
tive Councillor and the members of the 
Executive Committee were the best 
persons to select from among the ten- 
derers as they had direct knowledge 
about the conduct and financial capa- 
bility of those people and to judge as 
to who would be most suitable and 
capable person to run the bazar pro- 
perly and smoothly in the best inter- 
est of the buyers and purchasers. 

3. Mr. B. P. Bora, learned Counsel 
for the petitioner, assails the orders on 
two grounds, viz., (i) that the order of 
settlement is bad in law as no ground 
whatsoever has been recorded by the 
Mahkuma Parishad; and (ii) that the 
order of the appellate authority that 
the settlement be made with O. P. 
No. 4 at the petitioner’s highest bid is 
ilegal and liable to be quashed. 

4, The proceedings of the Executive 
Committee have been annexed to the 
petition as Annexure ‘A’. Learned 
Counsel for the O, P. No.4 has also 
drawn the Court’s attention to a certi- 
fied copy of the proceeding, In neither 
of the documents there is any reason 
whatsoever recorded for rejecting all 
the tenders, including the highest of 
the petitioner, except that of the O. P. 
No. 4. 

5. Rule 28, sub-rule (4) of the 
Assam Panchayati Raj (Administrative) 


Rules provides as follows:— 

“28, gx Be 

(4). After preparation of the com- 
parative statement under Rule 3, 
above, the Chief Executive Councillor 


shall place such statement along with 
the tenders before a meeting of the 
Executive Committee to be convened 
for the purpose of selecting the suit- 
able tenders.’ The Executive Commit- 
tee shall have the right to reject any 
tender at their discretion on any re- 
asonable ground recording the ground 
for such rejection in writing.” 


6. This sub-rule makes it obligatory 
to record the reasons for rejecting any 
tender, In the absence of any reason 
so recorded it was not possible for 
the appellate authority to have seru- 
tinised the reasons for having rejected 
the petitioner’s highest tender and the 
other tenders, accepting only that of 
O. P. No, 4 

T. Mr. S. M. Choudhury, learned 
eounsel for O. P, No. 4 submits that 
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the recording of reason is only direc- 
tory and not mandatory and as such 
non-recording of reasons should not 
vitiate the settlement. It is difficult to 
accept such a contention, If the re- 
cording of reasons is held to be direc- 


tory or not obligatory, it will open 
up a wide vista for nepotism and 
favouritism in respect of settlement. - 
Besides, it is an accepted principle of 


law that when public authorities deal 
with rival claims of citizens and the 
decision is statutorily subjected to ap- 
peal, recording of reasons is necessary 
for the purpose of enabling the ap- 
pellate authority to scrutinise’ and find 
out the legality or otherwise. The rea- 
sons must be reasonable as provided 
in the Rule, The same principle may 
also be applicable to writ court which 
also may need to scrutinise the reasons, 
to ascertain the justification for inter- 
ference. In the absence of any reason 
so recorded the appellate authority had 
no material before it even to hold 
that the O. P. No. 4 was found to be 


most suitable. Suitability is a criterion. 


and not a reason. To support such a 
settlement is indirectly to allow these 
bodies to pick and choose at sweet 
will. For these reasons the settlement 
with O, P, No, 4 cannot be allowed to 
stand. 

8. It is an accepted principle of law 
that the tender and settlement involves 
the contractual relationship, and a ten- 
der is an offer, and settlement is the 
acceptance thereof. If the O. P., No. 4 
offered Rs. 9,775.00 he could not have 
been settled at the petitioner’s bid of 
Rs, 10,353.00 because there was no 
such tender from O. P. No. 4. On this 
ground also the appellate order is liable 
to be set aside, 

9. In the appellate order it has 
been observed that the Mahkuma Pari~ 
shad being in close touch with the 
tenderers is the best person to select 
the suitable tenderer. There cannot 
be any dispute about the proposition, 
But that does not absolve it from re- 
cording reasons. It may be stated that 
the aim of the Panchayati Raj Act is 
to enable the Panchayati Raj institu- 
tions in the villages of the State to 
function more effectively as units of 
self-Government. The Mahkuma Pari- 
shad functioning asa unit of the 
Local-Self Government, so long as it 
performs its duties according to law 
with due regard to the statutory pro- 
‘ visions and- consistent with the purpose 
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of the statute is not liable to be inter- 
fered with The appellate authority 
may be justified in refusing to inter- 
fere, or may not have jurisdiction to 
interfere, But this is a case of acting 
in clear disregard of the statutory pro~ 
visions of law and against the prin- 
ciple cf non-discrimination as embo~ 
died in the Constitution of India. Selec- 
tion of a lower tender rejecting the 
highest tender without assigning any 
reason for doing so, will amount to 
veritable discrimination and be violative 
of Arts, 14 and 16 of the Constitution. 
10. In the result, the impugned 
order of settlement and the appellate 
order are found to be contrary to law; 
and violative of | fundamental right 
guaranteed in the Constitution of 
India and of statutory provisions of 
law; and it is a fit case to quash the 
impugned orders and to direct the 
Executive Committee of the Nowgong 
Mahkuma Parishad to expeditiously 
settle the Kampur Bazar with the peti- 
tioner Shri Thagiram Borah at his bid 
of Rs. 10,353.00 for the period ending 
30th June, 1980, and it is- directed ac- 
cordingly. The petition is allowed, The 
Rule is made absolute, The parties shall 
Send down the 

records immediately, 
Petition allowed, 
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Rupeswar Saikia, Petitioner v, Ani- 
ram Ssikia and another, Respondents. 

Civil Revn, No, 11 of 1980, D/- 8-1 
1980. 

{A) Limitation Act (1963), Sec, 5 —e 
“Sufficient cause” — Marriage of ap- 
plicant having heen solemnised, . his 
being “engrossed in ees ig ‘no 
sufficient cause. (Para 3) 

(B) Limitation Act (1963), Sec, 12 ~~ 
Time requisite for obtaining copy —= 
Judgment delivered on 31-3-1979 — 
Decree signed on 5-4-1979 — Applica- 
tion fer copy made on 3-5-1979 — Ap» 
plicant not entitled to benefit of the 
period between 31-3-1979 and 5-4-1978 
under S. 12. Assam LR 1972 (Assam 
and Nagaland) 8, Foll. (Paras 5) 
Cases Referred: Chronological Paras 
Assam LR 1972 (Assam and Nagaland} 

5 


8 
D. C. Mahanta and Mrs, B. Dutta, 
for Petitioner, — 


DX/FX/B915A/80/JRM.. .. 





1986 


ORDER :— This is an application 
u/s 115 of the Civil P. C. directed 
against an order dated 20-9-79 passed 
by Shri S. M, Deka, Assistant District 
Judge, Jorhat, in Title Appeal No, 26 
of 1979 rejecting prayer of the peti- 
tioner for condonation of delay in 
presenting the appeal, 


2. It is indubitable that the judg- 
ment of the court of the first instance 
was delivered on 31-3-79 and the 
decree was drawn up on the same 
date though signed on 5-4-1979. It is 
also inescapable that the petitioner- 
appellant did not make any applica- 
tion for getting the certified copies of 
the judgment and decree until 3-5-79. 
The petitioner-appellant made an ap- 


plication for obtaining copies of the 
judgment and decree on 3-5-79 and 
presented the appeal on 5-5-79. 

3. The  petitioner-appellant made 


somewhat startling statement for con- 
donation of the delay. According to 
the petitioner his marriage was solem- 
nised on 18-2-79 and he continued to 
remain ‘engrossed in his marriage” 
and did not take steps either to obtain 
the copies or to present the appeal. 
In view of his inaction a valuable 
right was secured by the Respondents. 
The learned Appellate Court turned 
down the prayer of the petitioner for 
condonation of the delay holding that 
such a contention was not legally ten- 
able. The finding clearly shows that 
the learned Judge did not find the 
cause to be a sufficient cause contem- 
plated u/s 5 of the Limitation Act. 13 
concur that the cause shown for con- 
donation of the delay for not prefer- 
ring the appeal within the period of 
limitation cannot be asufficient ground. 

4. In any view of the matter 
Appellate Court arrived at the conclu- 
sion that remaining ‘engrossed in mar- 
riage’, on the facts and in the circu- 
mstances of the case, was not a suffi- 


cient cause and the finding cannot be. 


termed as perverse so much so that no 
reasonable person instructed in law 
could have so concluded. Under these 
circumstances I do not find that the 
Judge has committed any error what- 
soever, 


5. Mr. Mahanta, the learned counsel 
for the petitioner has submitted that 
the appellant was entitled to exclusion 
of the entire period commencing from 
31-3-79 till 5-4-79 as the petitioner ap- 
plied for the copy on 3-5-79. 





Rupeswar Saikia. v, Aniram - Saikia 


the 


Accord» . 


Gau. 61 


ing to the learned counsel the -tima 
taken by the court to prepare and 
sign the decree must be excluded. 
Mr. Mahanta submits that the decree 
though prepared on: 31-3-79 was sign- 
ed and made ready only on 5-4-79, as 
such, the petitioner is entitled to ex- 
clusion of time as the said period must 
be included as “Time requisite for 
obtaining copy” contemplated u/s 12, 
Limitation Act, 1963. However, I find 
that there is a conclusive decision of 
a Division Bench setting at rest all 
doubts and confusions, namely, Assam. 
LR 1972 (Assam & Nagaland) 8, 
Naimuddin Ahmed v, Lokeswar Gogoi. 
It has been conclusively held by the 
Division Bench that when an applica- 
tion is made after the drawal of the 
decree the applicant is not entitled to 
get the benefit of the period under 
Section 12. The Division Bench ok- 
served as follows :— 


“Therefore the time requisite for ok- 
taining a copy must be after the ap- 
pellant or the applicant makes an 
effort by making an application fcr 
getting the copy. Hence, giving 
effect to all the words appearing 
in the Explanation, the conclusion is 
irresistible that the time taken dy the 
court to prepare the decree or order 
prior to the making of the applicaticn 
for a copy cannot be excluded in com- 
puting the period of limitation, That is 
so say, when a party makes an appli- 
cation for copy after signing of the de- 
cree, that period will not be covered 
for the benefit of the appellant as 
time requisite for obtaining the copy. 
The submission of the learned 2ounsel 
for the appellant has, therefore no 
force,” 


6 The aforesaid decision is binding 
as far as the court is concerned. Mr 
Mahanta has not been able to show 
that the decision has been overruled 
by a larger Bench or by any decision 
of the Hon’ble Supreme Court. 


%. In the result I hold that the ap- 
plication has no merit and the same is 
dismissed in limine, 


Petition dismissed. 
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FULL BENCH 


D. PATHAK, K. LAHIRI AND 
N. IBOTOMBI SINGH, JJ. 


Chittaranjan Banerjee and another, Pe- 
titioners v. Deputy ‘Commissioner of 
Lakhimpur, Dibrugarh and others, Ee- 
spondents. 


Civil Rules Nos. 677-678 of 1970, D/- 
6-2-1978. 

Assam Land and Revenue Regulaticns 
(1 of 1886), Reg. 146 — Surety for de- 
faulter -— Liability — Surety for 
Mouzadar — Surety cannot be held liable 
for past liabilities arising out of mis- 
appropriation of revenue collections. 
(Contract Act (1872), Ss. 126 and 128). 


Where a person has become a surety 
for a Mouzadar for his revenue collec- 
tions for a particular period he cannot 
be held liable for his past libailities aris- 
ing out of misappropriation of mon2y 
collected during previous years when he 
was not a surety. The Daputy Commis- 
sioner commits error in proceeding under 
S. 146 against such a surety and bring~ 
ing to sale the pledged property. 

(Para 12) 

A surety in the eye of law is a “favour- 
ed debtor” and the surety bonds are to 
be construed strictly; a surety can only 
be held to be bound if the condition of 
liability has been fulfilled. Being a 
“favoured debtor’, a surety is entitled to 
insist upon rigid adherence to the term 
of his obligation by the “Creditor” and 
cannot be made liable for more than he 
has undertaken. The nature of the coa- 
tract cannot be equated with that of an 
insurer or uberrima fides, it is one “strirc- 
tissimi juris”. (Para 9) 

The terms of the surety bond must be 
strictly construed but, the construction 
‘must not be so unduly strained as to r2- 
sult in defeating its essential purpose. 
Therefore, the cardinal rule is that a 
guarantor or a surety must not be made 
liable beyond the terms of his engaga2- 
ment. The exceptions are, (1) that when 
there is an ambiguity and all other rulas 
of construction fail the courts should 
interpret the guarantee contra proferen- 
tem (against the guarantor) or use the 
recital to control the meaning of the 
operative part where it is so possible; (2) 
that while construing a surety bond, the 
court must consider the object and puz- 
pose of its execution and the construe- 
tion should not be unduly strained as to 
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result in defeating the essential purpose 
of the bond. (Para 9) 

In the circumstances of the case the 
Deputy Commissioner had no jurisdiction 
to proceed against the sureties under 
Secticn 146 of the Regulation as they 
were not liable under the bond in ques- 
tion for the past liabilities of the Mouza- 
dar arising out of misappropriation of 
the money collected by them towards 
land revenue during the previous years, 
The acts and actions of the Deputy Com- 
missicner under Reg. 146 were . without 
jurisdiction and the impugned orders of 
the Deputy Commissioner and the Board 
of Revenue are liable to be set aside on 
the score that the said orders are vitiat- 
ed by errors apparent on the face of the 
records and no person properly instruct- 
ed in law could have reachęd at the con- 


clusions arrived at by these’ tribunals. 
; (Para 12) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1922 9 
ATR 1967 SC 1634 9 
AIR 1964 SC 859 9 
AIR 1963 SC 746 9 
AIR 1957 SC 587 9 
ATR 1955 SC 478: 1955 Cri LJ 1017: 
1955 All LJ 550 9 
AIR 1935 PC 21: 1935 All LJ 249 9 
(1862) 4 De GF & J 367: 45 ER 1225, 
Blest v. Brown 10 


J. P. Bhattacharjee and S. N. Medhi, 
for Petitioners, J. C. Medhi, Ad- 
vocate General, Assam, B. M. Goswami 
and Dr. M. K. Sarma, Govt. Advocate, 
Assam, for Respondents. 

LAHIRI, J.— By a common judgment 
we propose to dispose of the two Civil- 
Rules as they stem from the common 
orders and involve common questions of 
law and facts. 


2. A few material facts may be nar- 
rated to bring up the legal issue in the 
proper setting:— 

One Anangadhar Rajkhowa was ap- 
pointed as the Mouzadar of Joypur 
Mouza and under the provisions of the 
Assam Land and Revenue Regulations 
he was required to furnish sureties 
guaranteeing due performance of his 
duties and answer for his default to de- 
posit land revenue as provided under the 
said Regulations, Rules and Executive In- 
structions framed thereunder. The peti- 
tioners stood sureties for the Mouzadar 
in question for the revenue years 1952- 
53, 1953-54 and 1954-55 and had jointly 
executed “security bonds” for the said 
revenue years, which (revenue year) com- 





1986 


mences from the Ist day of April and 
terminates with the last day of March 
every year. Ananga was reappointed as 
the Mouzadar for the year 1955-56; was 
called upon to furnish sureties; the peti- 
tioners executed one “security bond” 
undertaking to stand as sureties for the 
Mouzadar, which has been marked as An- 
nexure ‘Tl’. It is alleged that the Mouza- 
dar had misappropriated a sum of 
Rs. 34,246.19 paise collected by him as 
land revenue during the years 1952-53, 
1953-54 and 1954-55, however, the mis- 
appropriation could only be detected in 
the year 1956 and the Mouzadar was dis- 
missed. As sum of Rs. 3,700 had already 
been realised form the Mouzadar, the 
Deputy Commissioner, who was the ap- 
pointing authority of the Mouzadar pro- 
ceeded to realise the balance of the de- 
falcated amount due from the Mouzadar 
by putting to sale the properties pledged 
by the petitioners under the security 
bond. The Deputy Commissioner for- 
warded a copy of “the security bond” 
dated 6-6-56 executed by the petitioners 
as sureties for the dismissed Mouzadar 
and asked his subordinate officers, name- 
ly, the Extra Assistant Commissioner-in- 
charge of Land Sale Cases to put to sale 
the properties pledged by the petitioners 
for recovery of the amount liable to be 
recovered from the Mouzadar. On re- 
ceipt of the order of the Deputy Com- 
missioner, the Extra Assistant Commis- 
sioner started separate land sale cases 
against the petitioners being Land Sale 
Case No. 16/60-61 and No. 15/60-61 
against Surendra and Chittaranjan re- 
spectively. The petitioners preferred ap- 
peals to the Deputy Commissioner ques- 
tioning the validity of the proceeding 
and inter alia contended that the secu- 
rity bond in question was invalid and 
unenforceable in law. The petitioners 
also took up the plea that they had serv- 
ed notices terminating their suretyships. 
The appeals were posted for hearing on 
14-6-65, but as the records were not 
available the hearing could not be con- 
cluded. But, however, on 23-11-65 the 
petitioners received copies of the order 
passed by the Deputy Commissioner re- 
jecting the appeals preferred by them, 
It may be stated here that the Deputy 
Commissioner disposed of the appeals by a 
common order. As the order was passed 
behind the back of the petitioners they 
preferred further appeals before the 
same Deputy Commissioner, which were 
entertained and finally disposed of on 
4-7-66. The Deputy Commissioner has 
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inter alia held that the petitioners were 
jointly and severally responsible; the 
properties secured under the bond exe- 
cuted by them were Hable to be sold for 
realisation of the amount due from the 
Mouzadar. The Deputy Commissioner 
turned down the plea of the appellants 
that the bond was unexecutable and in- 
valid, The petitioners preferred appeals 
under Section 147 of the Assam Land and 
Revenue Regulations (referred to as “the 
Regulation” for brevity and convenience) 
to the Assam Board of Revenue and they 
were registered as Revenue Appeals Nos. 
181 RA of 1966 and 182 RA of 1966. 
Delay in preferring the appeals was con- 
doned by the Board of Revenue and the 
appeals were heard on merits and dis- 
posed of by a common judgment. The 
Board has held that the bond in ques- 
tion was executable; the petitioners be- 
ing sureties were liable for the amount 
defalcated by the Mouzadar; the landed 
properties pledged by the petitioners 
were liable to be sold for the recovery 
of the amount; notwithstanding the fact 
that the bond was executed in favour of 
the Secretary of State for India-in-Coun- 
cil it was not executed in favour of a 
non-existent person, the bond was vali- 
dated by Clause 16 of the Adaptation of 
Laws Order, 1950; that “the Government 
of Assam” should be read in place and 
instead of “the Secretary of State for 
India-in-Council”; and, that the Deputy 
Commissioner being the representative of 
the Government of Assam was fully em- 
powered to enforce the terms and condi- 
tions of the bond and dismissed the ap- 
peals. Hence these applications under 
Article 226 of the Constitution projected 
against the proceedings in the Land Sale 
Cases, acts of the Revenue Officer in put- 
ting the properties covered by Annex- 
ure ‘Tl to sale making the petitioners 
liable for the amount defalcated by the 
Mouzadar and against the appellate 
order passed by the Deputy Commis- 
sioner and the Board of Revenue, 


3. Shri J. P. Bhattacharjee, the learn- 
ed counsel appearing on behalf of the 
petitioners has urged the following 
points:— 


(1) That the bond in question was ex- 
ecuted in favour of the Secretary. of 
State for India~in-Council and the agree- 
ment was entered with a non-existent 
party and as such, the bond in question 
is unexecutable; the State of Assam and 
the Deputy Commissioner had no juris- 
diction to enforce the terms and condi~ 
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tions of the bond; the provisions contain- 
ed in paragraph 16 of the Adaptation of 
Laws Order have no application and, as 
such, the impugned acts and the orders 


of the authorities are liable to be set 
aside; 
(2) That the petitioners not having 


undertaken or bound themselves as sure- 
ties for any past acts or omissions of 
“the Mouzadar’ did not render them- 
selves liable for such acts or omissions 
and the properties were not liable to be 
sold; the respondents had acted beyond 
the jurisdiction vested in them by . law 
in making the petitioners liable for the 
alleged defalcation of the Mouzadar prior 
to the date of the execution of the bond 
in the absence of any stipulation to that 
effect; and ue 


(3) that the petitioners’ liabilities were 
limited and specified in the bond itself 
and the petitioner Surendra had under- 
taken to reimburse. or made himself 
liable to the tune of Rs. 2,900 and the 
petitioner Chittaranjan bound himself to 


the extent of Rs. 15,315 and the respon- ' 


dents acted illegally and without juris- 
diction in making the petitioners liable 
for the entire defalcated amount, which 
was violative of the terms of the bond. 
According to the counsel, the errors com- 
‘mitted by the respondents are apparent 
on the-face of the records. 


4. Dr. J. C. Medhi, the learned Ad- 
vocate General, Assam, has strenuously 
argued that on a true and correct inter- 
pretation of the terms of the bond, it is 
evident that the agreement was entered 
by the petitioners with the Deputy Com- 
missioner. To all intents and purposes 
the bond was executed by the petitioners 
in favour of the State of Assam. The 
learned Advocate General did not seri- 
ously contest that the provisions of 
Clause 16 of the Adaptation of Laws 
Order, 1950, are not applicable in the 
present case. However, the learned Ad- 
vocate General has submitted that read- 
ing as a whole, the expressed intention 
of the parties points to the only conclu- 
sion that the petitioners had executed the 
bond in favour of the State of Assam 
authorising the Deputy Commssioner to 
realise the amounts secured by the peti- 
tioners under “the Regulation”. In re- 
- gard to the other contentions raised by 
the petitioners, the learned Advocate 
General submits that they are miscon- 
ceived inasmuch as the Land Sale cases 
were not ‘initiated by the Deputy Com- 
. missioner to -realise the defalcated 
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amourt by putting the properties secured 
by the bond in question to sale. The De- 
puty Commissioner, according to the 
learned -Advocate General commenced 
the Land Sale cases to put the properties 
pledged by the petitioners under the 
bond executed by them for the years 
1952-53, 1953-54 and 1954-55 to sale. 


5. The following factors 
the face of the record:— 


(1) The Mouzadar’ had misappropriat- 
ed the amount sought to be realised dur- 
ing the revenue years 1952-53, 1953-54 
and 1954-55 and separate bonds were 
executed by the petitoners as sureties for 
those years. However, the said bonds are 
not produced before us and, as such, we 
are not in a position to know either the 
terms and conditions of the bonds or the 
nature and the amount of lHabilities 
undertaken by the petitioners. The pre- 
sent bond, Annexure I, was executed by 
the petitioners in favour of the Secretary 
of State for India-in-Council; the peti- 
tioner Surendra pledged a parcel of land 
measuring 23 Bighas and odd and the 
valuation of the property was put at 
Rs. 2,900, whereas the petitioner Chitta- 
ranjan pledged the land measuring 134 
Bighas and odd and specified the value 
thereof at Rs. 15,315 (vide Schedule I 
of the bond). The- Mouzadar had defal- 
cated the amount sought to be realised 
long before the execution of the bond in 
question; (2) The Deputy Commissioner 
had initiated the Land Sale cases and 
directed that the properties pledged 
under the security bond (Annexure I) 
should be put to sale on account of mis~ 
appropriation committed by the Mouza- 
dar. The Dy. Commissioner and the Board 
of Revenue, on appeals, upheld the said 
order and the petitioners were made 
liable for the amount of Rs. 30,548.19 
paise, 


emerge on 


6. In order to appreciate the points 
urged by the parties it is worthwhile to 
ascertain as to how the Land Sale cases 
were initiated. After the Mouzadar had 
defalcated the amount and (was) dismiss- 
ed, the Dy. Commissioner in exercise of 
his power under Section 146 of the Re- 
gulation proceeded against the sureties 
of the Mouzadar. The Mouzadar is a 
Revenue Officer as defined under tha 
Regulation. The petitioners stood as sure~ 
ties for the Mouzadar. It has not been 
disputed that the Deputy Commissioner 
has power to proceed against the sure- 
ties of such Mouzadars under Section 146 
of the Regulation. The petitioners have 
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not questioned that position but, tha 
erux of their contention is that a surety 
could be proceeded against only when 
he “has become liable for any amount as 
surety for a defaulter or a Revenue 
Officer”, According to the petitioners, the 
Deputy Commissioner had no jurisdic- 
tion to proceed against the petitioners 
under Section 146 of “the Regulation” 
and put the properties pledged by the 
security bond, Annexure I to sale, for 
the recovery of the amount defalcated 
by the Mouzadar long before the date 
of execution of the bond. The bond was 
executed on 6-6-55 for the revenue year 
1955-56, The Deputy Commissioner, the 
initiator of the proceeding passed the 
following orders:— 


“OFFICE OF THE DEPUTY COMMIS- 
SIONER, LAKHIMPUR, DIBRUGARH, 

No. 4606-R, Dated 25-3-61. 

The R. A. C. i/c Land Sale. 

In forwarding herewith a true copy 
of security bond No. SL.2578-IV/1284, 
dated 6-6-55 executed by Shri Chitta- 
ranjan Bondopadhya and Shri Surendra- 
nath Dutta both the securities of Shri 
Anangadhar Rajkhowa , the dismissed 
Mouzadar of Jaipur Mouza, you are re- 
quested to put the security properties 
into sale for recovery of the amount de- 
falcated by the Mouzadar above. 

Vigorous step in this matter may pleasa 
be taken, 

Sd/- K. Saigal, 
Deputy Commissioner, Lakhimpur, 
Dibrugarh.” 

As such, it appears clear that 
the Deputy Commissioner had asked his 
subordinate Revenue Officer to put the 
properties secured or pledged by the 
bond in question (Annexure ‘I’ executed 
on 6-6-55 for the Revenue year 1955-56) 
to sale. On receipt of the Memo “the 
Extra Assistant Commissioner-in-Charge 
ef Land Sale” set in motion Land Sale 
Cases Nos. 15 and 16 against the peti- 
tioners Chittaranjan and Surendra re- 
spectively for realisation of Rs. 30,546.19 
paise and issued processes and notices to 
put the properties pledged or secured 
under the bond to sale. As such, there 
is no escape but to conclude that the De- 
puty Commissioner and the Land Sale 
Officer proceeded against the properties 
secured under the bond in question. It 
does not appear on the face of the re- 
cords that the Land Sale cases were ini- 
tiated and continued against the proper- 
ties secured by the petitioners as sureties 
of the Mouzadar for the years 1952-53, 
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1953-54 and 1954-55. We find that thea 
properties secured under the security 
bond dated 6-6-55 were proceeded against 
by the Revenue Officer, 

7. Now, the crucial question is as to 
whether the Deputy Commissioner had 
the jurisdiction to proceed against the 
present bond? The condition precedent 
for exercise of the jurisdiction under 
Section 146 of the Regulation is the ac- 
crual of liability. Section 146 of the Re- 
gulation reads as under:— 

“146. Any person who has become 





liable for any amount as surety for a de- 
faulter or Revenue Officer may be pro- 


ceeded against in the manner prescribed 
in Chapter V, as if he were a defaulter 
in such amount,” 

(Emphasis supplied). 
Were the petitioners liable for any 
amount as sureties for the Mouzadar in 
respect of the bond executed on 6-6-55? 
The petitioners have questioned the said 
jurisdiction and have submitted before 
us that on a plain reading of the bond it 
would be clear that the security bond 
was executed by the petitioners on 6-6- 
55 and they did not undertake ary past 
liability of the Mouzadar and, as such, 
the Deputy Commissioner could not have 
proceeded against the properties secured 
by the bond, 


8. It is the common case of the par- 
ties that the security bond in question 
was executed on 6-6-55. The bond is no- 
thing but a contract of guarantee. The 
petitioners had given the guarantee and 
stood as sureties; the Mouzadar, Shri 
Anangadhar, was the person in respect 
of whose default the guarantee was 
given. As such, the Mouzadar was the 
“Principal Debtor”. The petitioners were 
the sureties. According to the petitioners 
guarantee was given to the Secreiary of 
State for India-in-Council, whereas on 
behalf of the State it is submitted that 
it was so given to the State of Assam 
with an authority to the Deputy Commis« 
sioner to execute the bond. As such, there 
is a dispute between the parties as to who 
was the “Creditor”, The nature of the 
liability undertaken by the sureties was 
prospective. The time terms of the bond 
are eloquent and indicative of the fact 
that the petitioners, as sureties, ensured 
the “Creditor” that in default of due per- 
formance of the duties of the Mouzadar 
in accordance with the Rules and Instruc- 
tions contained in the Regulation and 
also in default of payment of Govern- 
ment revenue punctually on the fixed 
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dates or in the event of the Mouzadar 
acting in contravention of the Regulation, 
Rules or Executive Instructions, the 
sureties, their heirs, representatives anid 
permitted assigns would remain respon- 
sible and bound themselves, their heirs 
and assigns to the conditions of the bond 
in respect of the amount specified in ths 
Schedule appended hereto”. The expres- 
sion “the amount as specified in ths 
Schedule appended hereto” has been 

. quoted by us from the bond itself. Ther3 
is nothing in the bond to indicate that 
the petitioners had undertaken or 
guaranteed for any past default, debts or 
miscarriage of the Mouzadar. The peti- 
tioners stood as sureties in respect of tha 
prospective default and prospective mis- 
carriage of the Mouzadar. We have used 
the word “miscarriage” to mean that 
species of wrongful act for the conse- 
quence of which the law would make a 
party civilly responsible, On a perusal 
of the bond we come to the conclusion 
that the contract of guarantee or ths 
security bond ensured the contractual as 
also the tortious liabilitiés of the Mouza- 
dar, 


9. A surety in the eye of law is a 
“favoured debtor” and the surety bonds 
are to be construed strictly; a surety can 
only be held to be bound if the condition 
of liability has been fulfilled. Being » 
“favoured debtor’, a surety is entitled 
to insist upon rigid adherance to ths 
term of his obligation by the “Creditor” 
and cannot be made liable for more than 
he has undertaken, The nature of the 
‘contract cannot be equated with that af 
an insurer or uberrima fides, it is one 
,“strictissimi juris”. We quote a passage 
from Halsbury’s Laws of England, 2ni 
Edition, Vol, XVI, Article 52, p. 59:— 


“The surety is regarded as a favoured 
debtor. He is entitled, as such, to insist 
upon a rigid adherence to the terms cf 
his (the surety’s) obligation by the cred 
tor, and cannot be “made liable for mora 
than he has undertaken; for, though his 
contract is not, like that of an insurer, 
uberrima fides, it is one strictissimi juris,” 
The principle as to the liability of a 
surety has been enunciated by the Privy 
Council is Pratapsingh Moholalbhai v. 
Keshavlal Harilal, AIR 1935 PC 21, To 
put the principle in a microform the law 
laid down in that a guarantor cannot be 
made liable for more than what he has 
undertaken. The law laid down by tke 
Supreme Court as to the nature of the 
liability of a guarantor or surety may 
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be gathered from the decisions reported 
in AIR 1955 SC 478 (State of Bihar v. 
M. Homi), AIR 1957 SC 587 (State of 
U. P. v. Mohammed Sayeed), and AIR. 
1964 SC 859 (Kamala Devi v, Takhatmal), 
The Supreme Court has ruled that the 
provisions in a surety bond which are 
penal in nature must be very strictly 
construed. The above decisions were cited 
at the bar, but we are not oblivious of 
the decisions of the Supreme Court re- 
ported in AIR 1963 SC 746 (Anirudhan 
v. Thomco’s Bank Ltd.). AIR 1967 SC 
1634 (State of Maharashtra v. Dr. M. N. 


-Kaul) and AIR 1971 SC 1722 (State of 


Maharashtra v, Dadamiya Babumiya 
Sheikh). On a perusal of the aforesaid 
decisions we are of the view that when 
a question crops up as to whether the 
guarantee is enforceable or not, it entire- 
ly depends upon the terms under which 


the guarantor or the surety 
bound himself Under the law 
a guarantor or a surety cannot be 


made liable for more than he has under- 
taken. However, there are some excep- 
tions to the aforesaid Rules, which have 
been expressed by the Supreme Court in 
the State of Maharashtra v. Dr..M. N. 
Kaul (supra) in the following terms:— 
“To this there are some exceptions, 
In case of ambiguity when all other 
rules of construction fail, the Courts 
interpret the guarantee contra profer- 
entem that is, against the guarantor or- 
use the recitals to control the meaning 
of the operative part where that is pos- 
sible, But whatever the mode employed, 
the cardinal rule is that the guarantor 
must not be made liable beyond the 
terms of his engagement”, 
In State of Maharashtra v, Dadamia 
Babumia Sheikh (supra), the Supreme 
Court held that the surety bond in Cri- 
minal cases must be held to be designed 
to an extent to serve public purpose; the 
terms of the surety bond must be strictly 
construed but, the construction must not 
be so unduly strained as to result in de- 
feating its essential purpose, Therefore, 
the cardinal rule remains unaffected that 
a guarantor or a surety must not be 
made liable beyond the terms of his 
engagement, The exceptions are, (1) that 
when there is an ambiguity and all other 
rules of construction fail the courts 
should interpret the guarantee contra 
proferentem (against the guarantor) or 
use the recital to control the meaning 
of the operative part where it is so possi 
ble; (2) that while construing a surety 
bond, the court must consider the object 
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and purpose of its execution and the con- 
struction should not be unduly strained 
as to result in defeating the essential 
purpose of the bond. 


10. Therefore, relying on the princi- 
ples of law enunciated by the Privy 
Council and the Supreme Court we hold 
that a guarantor or a surety cannot be 
made liable for more than what he has 
undertaken. We recollect an observation 
of Lord Westbury L. C. in Blest v. 
Brown, (1862) 4 De GF & J 367 at p. 376 
quoted and recalled by the Privy Coun- 
cil and the Supreme Court in connection 
with cases of guarantee and surety- 
ship:— 

“you bind him to the letter of his 
engagement. Beyond the proper interpre- 
tation of that engagement you have no 
hold upon him.” 

Therefore, judging by the terms and con- 
ditions of the bond, we find it impossible 
to bind the petitioners for the past acts, 
actions or miscarriage of the Mouzadar, 
The petitioners had undertaken to 
guarantee and/or stood as sureties for 
the further act and conduct of the 
Mouzadar. We have very carefully scan- 
ned the terms of the bond and do not 
tind anything whatsoever to make the 
petitioners liable under the terms of the 
bond for the past acts or liabilities of 
the Mouzadar. Under these circum- 
stances, we are constrained to hold that 
the petitioners as sureties or guarantors 
were not liable under the terms and con- 
ditions of the present bond for any past 
debt or miscarriage of the Mouzadar and, 
as such, the contention of the petitioners 
must be upheld that the bond is not en- 
forceable against the petitioners. We 
hold that the petitioners were not liable 
for any amount as surety under the bond 
in question and, as such, the Deputy 
Commissioner had no jurisdiction to com- 
mence the proceeding under Section 146 
of the Regulation against the petitioner. 

11. We hold that the submission made 
by the learned Advocate General that 
the Revenue Officer had proceeded 
against the petitioners against the bond 
executed by them for the years 1952-53, 
1953-54 and 1954-55 is not borne out 
from any material on records. The learn- 
ed Advocate General has failed to sub- 
stantiate his submission, 


12, Under these circumstances, we 
hold that the Deputy Commissioner had 
no jurisdiction to proceed against the 
the petitioners under Section 146 of the 
Regulation as the petitioners were - not 
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liable under the bond in question for the 
past liabilities of the Mouzadar arising 
out of misappropriation of the money 
collected by him towards land revenue 
during the years 1952-53, 1953-54 and 
1954-55. We also hold that the ects and 
actions of the Deputy Commissioner 
under Section 146 of the Regulation were 
without jurisdiction and the impugned 
orders of the Deputy Commissioner and 
the Board of Revenue are liable to be 
set aside on the score that the said orders 
are vitiated by errors apparent on the 
face of the records and no person pro- 
perly instructed in law could have reach- 
ed at the conclusions arrived at by the 
tribunals aforesaid, 


13. In view of the decision arrived at 
by us we feel that we are not called upon 
to determine the other interesting points 
raised by the parties, namely, as to, [{1) 
whether considering the object, purpose 
and surrounding circumstances of the 
execution of the contract it can be held 
that the petitioners had the intention to 
execute the bond in favour of the State 
of Assam authorising the Deputy Com- 
missioner to realise the amounts securad 
by them (petitioners); (2) whether there 
was a misdescription of the party which 
did not per se nullify the contract or as 
to whether it was an unilateral mistake 
committed by the petitioners which did 
not affect their liabilities; (3) whether in 
view of the facts and circumstances of 
the case we should interpret the guaran- 
tee contra proferentem (against the 
guarantor). Accordingly, we leave out of 
consideration the determination of the 
questions in a suitable case for the rea- 
sons set forth above. However, we fail 
to see as to how the provisions contain- 
ed in Clause 16 of the Adaptation of 
Laws Order, 1950, are applicable in the 
present case, 


14. In the result, the petitions are 
allowed, the impugned orders are set 
aside. Under the facts and circumstances 
of the case, we do not make any order 
as to costs, 


D. PATHAK, J.:— I agree, 
N. IBOTOMBI SINGH, J.:— I agree, 


Petitions allowed. 
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AIR 1980 GAUHATI 68 
K. LAHIRI, J. 
Phukan Chandra Bayan, Petitioner v., 
Madhav Chandra and others, Opposite 
Parties. - 


Second Appeal No. 127 of 1974 now 
converted as Civil Revn. 89 of 1980, Dj- 
19-5-1980.* 

Assam Urban Areas Rent Control Act (17 
of 1972), S. 5— Suit for eviction — Tenant 
depositing only part of arrears of rent — 
Not entitled to relief under S. 114 of T. F. 
Act assuming it applied — Deposit of en- 
tire rent with interest and costs of suit 
is pre-condition to get relief. (T. P. Act 
{4 of 1882), S. 114). (Para €) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1745 1,5 
(1979) L. P. A. No. 11 of 1976, D/- 30-10- 

1979 (Gauhati), Ramesh Chandra Basak 

v. Deo Narain Prasad 1, 5 

B. Sarma and B. R. Das, for Petitioner; 
N. N. Goswami, P. N. Goswami and L. M, 
Kshetry, for Opposite Parties, 


ORDER:— The learned counsel for the 
petitioner has exercised his forensic abi- 
lities to establish that the wholesome 
provisions contained in S. 114 of the 
T. P. Act, 1882, empowering the court, in 
leu of making a decree for ejectment in 
case of forfeiture for non-payment of 
rent, to grant relief to the lessee against 
such forfeiture if the tenant pays or 
tenders to the lessor the rent in arrear 
together with interest thereon, is equally 
applicable in a suit to eject a tenant gov- 
erned by the Assam Urban Areas Rent 
Control Act. The learned counsel ad- 
vanced the argument bearing in mind 
the authoritative pronouncement of the 
Supreme Court in V. Dhanapal Chettiar 
v. Yesodai Ammal, AIR 1979 SC 1745, 
and the decision of this Court in L. P. A. 
11 of 1976 disposed on 30-10-79, Ramesh 
Chandra Basak v. Deo Narain Prasad. 
It has been contended that the question 
posed has not been finally determined in 
any of the cases. The learned counsel 
submits that the Rent Control Act is a 
social legislation meant for the protec- 
tion of the tenants as well as the land- 
lords. Some of the provisions of the 
T. P. Act dealing with the rights and 
obligations of the landlords and the ten- 
ants have been abrogated wholly or 
partially by express words or necessary 


‘Against decision of I. P. Brahma, Asst. 
Dist. J., Barpeta, in Appeal No. 4 of 
1974. 
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implications by “the Rent Act”. . How- 
ever, there is nothing in “the State Act” 
to show that the power of the Court to 


grant relief under S. 114, T. P. Act has 
been taken away. An extreme argument 
has.been urged that the right of the 
lessee to the relief provided in S. 114 has 
not been taken away by the State Act 
either expressly by necessary intend- 
ment. The learned counsel for the oppo- 
site party-landlord submits that the pro- 
visions of S. 5 (1) Proviso (e) have clear- 
ly taken away “the right of a lessee” as 
well as “the power of the Court” con- 
tained in S. 114 of the T. P. Act. The 
learned counsel submits that the provi- 
sions have been made in the Rent Act 
to deposit the rent when the landlord 
refuses to accept the lawful rent offered 
by his tenant, vide S. 5 (4) of the Rent 
Act, 


2 It is true that in the event of re- 
fusal of the landlord to accept the law- 


ful rent offered, the tenant is obliged, 
within a fortnight of its becoming due, 
to deposit in court such rent together 
with costs. When a tenant so deposits, he 
cannot be treated as a defaulter as con- 
templated under S. 5 (1) Proviso (e) of 
the Rent Act. It is undoubtedly true that 
it is provided in the Rent Act that when 
‘a tenant offers the rent and his landlord 


refuses to accept the same, the tenant to 


avoid being treated as a defaulter, must 
deposit that rent in the manner provided 
under S. 5 (4) of the Rent Act. However, 
if a poor tenant cannot offer the rent to 
his landlord “within a fortnight of its 
falling due”, on account of sudden ill- 
ness or accident or being suddenly called 
upon to go out on urgent duty to places, 
say, Kashmir or Rajasthan or is forced 
to attend near and dear one suffering 
from illness or disease, and thereby fails 
to offer rent due to such unforeseen or 
accidental circumstances, should he be 
thrown out on the street or under the 
sky under such circumstances? Is it rea- 
sonable that the law-maker enacted the 
Rent Law oblivious of the need for such 
basic relief to such tenants? It is true 
that ordinarily a tenant is obliged to offer 
rent when it becomes due, and, on refu- 
sal of the landlord to accept it, he is 
obliged to deposit it in Court in the 
manner prescribed under S. 5 (4) of the 
Rent Act. Nevertheless, if due to circum- 
stances beyond his control or due to act. 
of Goč or other compelling reasons he 





>- cannot offer the rent, though «otherwise: 
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vigilant, should he be thrown out in open 
and under the sky for such unintentional 
omissions? It is hard to believe that the 
law is so cruel and heartless, unless we 
hold that the relief against forfeiture for 
non-payment of rent has been abrogated 
to all intents and purposes by the Rent 
Act, 

3. What I notice in the Rent Act is 
that when the landlord refuses to accept 
lawful rent, the tenant is bound to de- 
posit in court and, cannot take any other 
course as it is the command of 
the law — the tenant in default 
is prohibited to ask for relief under Sec- 
tion 114, T. P. Act in such eventuality. 
To this extent the provision of S. 114 
stands abrogated by necessary implica- 
tion. However, if a tenant fails to offer 
rent accidentally or due to circumstances 
beyond his control, within the stipulated 
time and naturally, cannot deposit in 
Court under S. 5 (4) of the Act there is 
no provision in the Rent Act which per- 
mits him to deposit the arrear rent into 
Court. Therefore, the question is whe- 
ther he is disentitled to claim relief pro- 
vided under S. 114 of the T. P. Act. Fur- 
ther, S 114 is an enabling provision 
which empowers the Court to exercise its 
discretion in suitable cases to grant re- 
lief, to do real and substantial justice 
for which the Court system exists. The 
power of the Court to grant relief to such 
tenants has not been taken away either 
expressly or by necessary intendment. I 
am inclined to accept the view that the 
contention made by Mr, Sarma is strong, 
substantial and requires scrutiny in an 
appropriate case, I was about to accept 
the view in favour of such tenants, as 
the Rent Act is a social legislation made 
primarily for granting relief to the ten- 
ants. However, I propose not to express 
a final opinion on the point as I feel 
that this revision may be disposed of on 
some other points, which necessitates 
statement of facts leading up to this re- 
vision, 

4 The plaintiff-landlord sued the de- 
fendant-tenant for ejectment on the 
grounds that, (i) the tenant was a de 

_faulter, and, (ii) the house was bona fide 
required by him. The learned Munsif dis- 
missed the suit for want of valid service 
of notice under S. 106 of the T. P. Act, 
On appeal by the landlord the Appellate 
Court held that there was a failed ser- 
vice of notice. The appellate Court held, 
on perusal of the entire evidence, that 
the defendant was a defaulter. It held 


that the defendant was a defaulter since. 
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16-12-70. He made no efforts to pay the 
arrear rent to his landlord nor did he 
deposit it into the Court. However, as 
late-as on 22-8-72; long after the institu- 
tion of the suit the defendant filed an ap- 
plication in Court stating that he had 
deposited Rs. 700 towards part-paymeni 
of the rent with a prayer to permit him 
to deposit the balance in instalments 
(vide Ext. B). It may be stated that the 
tenant did not deposit the entire rent in 
arrear, the interest and cost of the suit. 
Nor did he express his readiness to dego- 
sit the interest and costs or to give such 
security as the Court thought sufficient. 
There was no explanation as to why he 
did not pay rent to his landlord from 
16-12-70 to 21-8-72. Therefore, we have 
nothing before us that the tenant had 
any ground, not to speak of compelling 
reason, for his default to offer payment 
of rent to his landlord. The learned Judge 
considered the document and held the 
petitioner to be a defaulter as contem- 
plated under the Act, allowed the appeal 
and passed a decree for ejectment. The 
learned Judge rejected the other conten- 
tions raised on behalf of the tenant. The 
learned Judge decreed the suit far eject- 
ment and arrear of rent and allowed the 
appeal with costs throughout. 

§ The counsel for the petitioner deces 
not contest the correctness of the find- 
ings of the learned Judge as to due ser- 
vice of notice and that too very rightly. 
It has been held in V, Dhanapal Chettiar 
(AIR 1979 SC 1745) (supra) and Ramesh 
Chandra Basak (supra) that no nctice of 
ejectment under S. 106, T. P. Act is ne- 
cessary to eject a tenant under the Rent 
Act, 

6 The only point that has been urged 
before me is that the learned Jucge fail- 
ed to consider the effect of the provisions 
of S. 114 of the T. P. Act and grant re- 
lief to the tenant, thereunder, I would 
observe that no such prayer was ever 
made by the petitioner before the Court 
end as such the Court was not obliged 
to grant him the relief. That apart, the 
petitioner did not fulfil the condition 
precedent of S. 114 of the T. P. Act. £s- 
suming that the provisions of S. 114 are 
attracted in a suit for ejectment covered 
by the Rent Act, I hold that the peti- 
tioner was not entitled to get any relief 
thereunder. There was an inordinate 
delay to deposit the rent and the peti- 
tioner was not entitled to the discretion- 
ary relief. The expression “the Court 
may” in S. 114, T. P. Act shows the 
nature of the power as discretionary, As| 
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such, the discretion should not be exer- 
cised in favour of contumacious tenant. 
The petitioner did not fulfil the required 
conditions precedent of S. 114, T. P. Act; 
did not pay or tender the entire rent in 


arrear nor did he deposit the interest and . 


full costs of the suit. There is no appli- 
cation before this Court as well tender- 
ing full rent with interest and full costs, 
Further, there is no material to show 
that there was any express term in the 
lease that on breach of covenant to pay 
rent on a specified time, the lessor had 
the right to re-enter. The inordinate 
delay, the conduct of the petitioner, the 
difficulties which the landlord has under- 
gone must be weighed against the ten- 
ant, All these factors are definitely and 
pointedly against the tenant and in 
favour of the landlord. Under these cir- 
cumstances, I am constrained to hold, 
the petitioner was not entitled to any 
relief enshrined in favour of the tenant 
under S. 114 of the T. P. Act. 

7. No other point has been urged be- 
fore me by the learned counsel for the 
petitioner. In the result, the application 
stands dismissed with costs. 

Petition dismissed, 





AIR 1980 GAUHATI 70 
K. M. LAHIRI AND N. I. SINGH, JJ. 

Sailala, Petitioner v. Smt, Ngurtaiveli, 
Respondent. 

Civil Revn, No, 7 (H) of 1978, D/- 12-2- 
1980.* 

(A) Civil P. C. (5 of 1908), S. 115 and 
Assam High Court (Jurisdiction over Dis- 
trict Council Courts) Order (1954), Cl. 6— 
Power to re-appreciate evidence while 
exercising revisional jurisdiction — Is 
conferred by Cl. 6 of the Assam H. C. 
(Jurisdiction over District Council Courts) 
Order. Assam LR (1969) Assam & Naga 
92 (FB), Foll. (Para 6) 

(B) Evidence Act (1 of 1872), S. 115 — 
Estoppel by acquiescence — When takes 
place, 

In the instant case conduct of ‘A’ was 
such that he acquiesced in the ownership 
of ‘B’ in the suit premises, as various 
notorious acts were done in the suit pre- 
mises between the wife and ‘B’ and the 
near relatives of ‘B’, while ‘A’ was alive, 
he remained silent. In such a case, the 
doctrine of estoppel by acquiescence 


*Against order of District Council Court, 
Aizawl, D/- 6-3-1978. 
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comes into play. The proper sense of the 
word ‘acquiescence’ isthatifa party hav- 
ing a right stands by and sees another 
dealing with the property in a manner 
inconsistent with that right and takes 
no objection while the act is in progress, 
he cannot afterwards complain. 
(Para 10) 
Cases Referred: Chronological Paras 
Assam LR (1969) Assam & Naga 92 (FB) 
6 


N. M. Lahiri and B. M. Mahanta, for 
Petitioner; S. C. Das and B. B. Narzari, 
for Respondent. 

SINGH, J.:— This is a Revision under 
Cl. 6 of the Assam High Court (Jurisdic- 
tion Over District Council Courts) Order, 
1954, directed against the judgment and 
order of the District Council Court, 
Aizawl, reversing the judgment and order 
of the Magistrate, Subordinate District 
Council Court, Aizawl. The revision is 
filed by the defendant, Sailala, the peti- 
tioner herein, against the plaintiff Smt. 
Negurtaiveli, Opposite Party. 

2. The dispute is about the ownership 
of a house and its compound in the nor- 
thern side of Chaltlang field between 
brother and sister. One Thangphunga, 
Chief of Chaltlang village, died sometime 
in 1951, leaving behind him his daughter 
Smt. Ngurtaiveli, opposite party, by his 
first wife and two sons Sailala, peti- 
tioner, and Lalengmawia, by ‘the second 
wife married after the death of his first 
wife. Smt. Ngurtaiveli’s husband, R. D. 
Leta died on 12-4-25 leaving behind a 
son, Sri Lalsikula, by another wife. It 
is the case of the: plaintiff-opposite party 
that the disputed house belonged to her 
husband, Late R. D. Leta. After the death 
of her husband, she lived in the house; 
but she was forced to leave it in the last 
part of 1927, being driven out by Smt, 
Tauhhnuali, younger sister of her hus- 
band and Sri Lalsikula, claiming that 
Lalsikula was the rightful owner of the 
suit premises as heir to his father, R. D, 
Leta, under the Mizo Customary law of 
inheritance. Lalsikula was then aged 
about 16 years, and money was needed . 
for his educational expenses. Later on, 
at the intervention of Makthanga, Chief 
of Rashimveng, Aizawl, who was regard- 
ed as the brother of R. D. Leta, an agree- 
ment was arrived at between them on 
13-4-23, under which the suit house was 
sold to the opposite party at Rs. 500.00. 
It was reduced into writing marked, 
Ext. 2. The opposite party thereafter re- 
occupied the suit house. Her father 
Thangphunga came to know later on the 
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treatment meted out to her and the 
transaction between them, but he raised 
no objection to it. 


It is further the case of the plaintiff- 
opposite party that her father, Thang- 
phunga, lived in the main village Seh- 
lawh while a Chief and Chaltlang was 
his sub-village. Sailala, the petitioner, 
while a young boy lived with her at 
Chaitlang in the disputed house studying 
in school. When Sailala jomed Govern- 
ment service as a Circle Interpreter, he 
also lived in the suit house with her. 
After he had succeeded his father as a 
Chief in 1944, he lived at Sehlawh vil- 
lage. Chiefship was abolished in 1953, 
and with the compensation money, he 
built a house of his own at Bawngkawn, 
where he had shifted. While he was liv- 
ing with her, he owned a big garden ad- 
jacent to the suit land, which had been 
acquired subsequently by Government 
for construction of a Tourist Lodge. The 
petitioner, obtained from her “no objec- 
tion certificate’ as an adjacent owner 
at the time of the acquisition, evidencing 
thereby her title to the suit premises. It 
was further averred that the petitioner’s 
brother Lalengmawia occupied the suit 
premises and ill-treated her, forcing her 
to live with her sister in another com- 
pound. The petitioner and his brother in 
assertion of title to the suit premises 
managed them to get the same mutated 
in the name of the petitioner by convert- 
ing it into patta land. Hence, the present 
complaint filed by Smt. Ngurtaiveli, the 
opposite party, before the Magistrate, 
Subordinate District Council Court, Aiza- 
wal, claiming declaration of her title to 
the suit premises as an owner and evic- 
tion of Lalengmawia therefrom. The case 
was registered as Misc, Case No. 48 of 
1975. 


3. The case of the defendant-peti- 
tioner was that the suit house and the 
compound belonged to his father, Thang- 
phunga, and that the suit house was con- 
structed by the community labour of the 
villagers according to the Mizo customs, 
Late R. D. Leta and his sister were 
allowed to live in the said house. Late 
R. D, Leta as his son-in-law contributed 
a little amount towards the construction. 
Tt was further pleaded that his father 
eccupied it as his Chief’s official house 
and that the petitioner as successor to 
office of the Chiefship was the owner of 
the Chief’s official house by virtue of his 
right as a chief. It was also pleaded that 
the alleged sale Ext. 2 dated 13-4-28 was 
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not made by the competent person and 
was not binding on his father or on him. 
It may be stated that his younger bro- 
ther, Lalengmawia, was not arrayed as 
a party in the said proceeding, but relief 
was claimed against him also in the com- 
plaint, he being in occupation of the suit 
premises. Before the trial Court, Laleng- 
mawia gave his evidence on 11-10-75 
stating that he did not turn out the op- 
posite party from the suit house and that 
he laid no claim on the suit house, as it 
belonged to his brother, the petitioner, 
He obtained a certified copy of the plaint 
and filed written statement subsequently 
in support, of course, of his brothers 
case. 

4. In the trial Court, a number of 
witnesses were examined on both the 
sides and some documents were also pro- 
duced, The trial Court came to the find- 
ing that it could not determine the real 
fact about the ownership of the suit pre- 
mises. It, however, made some observa- 
tions which showed that there was no 
clear proof of ownership of Thang- 
phunga. The trial Court, after dismissing 
the evidence, held the view that koth the 
parties failed to establish their respective 
cases, and ordered that the defendant- 
petitioner should construct a house for 
his sister within the compound of the 
suit house within one year, failing which 
the plaintifi-opposite party should take 
possession of the suit house. 

5. Being aggrieved by the said judg- 
ment and order, the plaintiff-opposite 
party carried the matter in appeal to the 
District Council, Aizawl, which was re- 
gistered as Civil Appeal No. 9 of 1976. 
The appellate Court examined some more 
witnesses and also inspected the site. 
Disagreeing with the trial Court, the ap- 
‘pellate Court came to the finding that 
the suit house and the compound belong- 
ed to the plaintiff-opposite party as an 
owner; and ordered Lalengmawia to 
vacate the suit house before 30-9-78 by 
removing his furniture therefrom, wita- 
out causing any damage to the fruits and 
vegetables growing in the garden. It fur- 
ther ordered that the compensation 
money for the approach road through 
and within the compound acquired for 
construction of Tourist Lodge should be 
given to her. The defendant Sailala has 
come up before us in Revision against 
the judgment and order of the appellate 
Court, 


Negurtaiveli 


6. This Court in exercising power under 
Cl. 6.0f the Assam High Court (Jurisdic- 
tion over District Council Courts) Order, 
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1954, has power to reappreciate evidence 
as in the case of First Appeal and pass 
such order as it thinks fit. Reference may 
be made to the decision of Full Bench 
of this Court in Ka Idis Marry Kher 
Congor v. Ka Theirit Lyngdoh, Assam 
LR (1969) Assam & Naga 92. It was held 
in that case that the High Court, whio 
exercising revisional power would be en- 
titled to go into facts like an appellate 
Court and the limitation imposed on the 
revisional Court under S. 115 of the Code 
of Civil Procedure does not apply. 


7. Keeping in view the principle of 
law above, we have perused the record. 
In our opinion, the finding of the first 
appellate Court is supported by materials 
on record, and in reaching that concla- 
sion, it gave adequate reasons. It may be 
mentioned that the trial Court also took 
notice of certain facts, amongst others, 
which have material bearing on the point 
in issue, namely, (a) before construction 
of the said house Thangphunga, the Vi- 
lage Chief, lived at Sehlawh; and even 
after completion of the house it was not 
known whether he left Sehlawh and 
lived at Chaltalang; and (b) the plaintiff 
was driven out from the suit house by 
Lalsikula and the relatives of late R. D. 
Leta claiming ownership to it by Lalsi- 
kula as heir, to his father late R. D. 
Leta, on the footing that R. D. Leta was 
the owner of the suit premises, a fact 
which was so notorious and which could 
be considered as assertion of hostile title 
to it as against Thangphunga, while a 
Chief, 


8 The appellate Court, in our view, 
appears to have accepted the above facts 
as established in the case. That apart, the 
appellate Court took into consideration 
other aspects of the case. It is in evi- 
dence that the dead body of the plain- 
tiffs husband, late R. D. Leta, was buried 
in the suit compound. The sale of the stit 
house by Ext. 2 at Rs. 500 to the opposite 
party was held valid. There was proof bf 
payment of Rs. 240 to Lalsikula as evi- 
denced from the document towards the 
sale price, though document for payment 
of the balance amount was not forthcom- 
ing. The amount was used for educa- 
tional expenses of Lalsikula. The oppo- 
site party on the strength of the sale 
deed reoccupied the suit house and 
though Thangphunga came to know about 
the dealings later on, he raised no objec- 
tion suggesting thereby that the suit pre- 
mises did not belong to him. The peti- 
tioner owned a big garden adjacent to 
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the suit premises. He took “no objection 
certificate” from the opposite party as 
owner of the adjacent land, at the time 
of the acquisition of his garden by Gov- 
ernment for construction of a Tourist 
Lodge. 


9. We have perused the sale deed 
dated 13-4-28, Ext. 2. Admittedly, the 
document does not describe the parties 
to the transaction in accordance with 
the legal formalities for sale of an im- 
movable property, but the name of Lalsi- 
kula as recipient of the part of the sale 
price appears in the deed. When this 
document is read in the light of the state- 
ments of the opposite party, it becomes 
clear zhat the suit house was sold to the 
opposite party by Lalsikula represented 
by Makhthanga, Chief of Rashimveng. 


Thangphunga or the plaintiff was not 
party to the document. The document, 
however, could be used not only as a 


piece of evidence as the basis of the 
plaintifi’s title to the suit premises 
against the heir of late R., D, Leta but 
also against Thangphunga, 


10. In our view, on the basis of the 
facts found by the Court below, which 
we accept, we have no hesitation in com- 
ing to the conclusion that the conduct of 
late Thangphunga was such that he ac- 
quiesc2d in the ownership of: late R. D. 
Leta in the suit premises. Though vari- 
ous notorious acts were done in the suit 
premises between the plaintiff and the 
near relatives of late R. D. Leta, as 
discussed above, while Thangphunga 
was alive, Thangphunga remained stood 
by. In such a case, the doctrine of estop- 
pel by acquiescence comes into play. 
The proper sense of the word ‘acquies- 
cence’ is that if a party having a right 
stands by and sees another dealing with 


the property in a manner inconsistent 
with that right and takes no objection 
while the act is in progress, he cannot 


afterwards complain. 


11. This is a case where Thangphunga, 
by virtue of his position he occupied as a 
Chief, wielded immense power in his 
village. It is highly inconceivable that 
such a person if he was really the owner, 
would permit an outsider to deal with 
his property to his prejudice, without 
objection or demur from his side. Such 
a conduct is inconsistent with ownership, 
Besides other circumstances which go 
against the plea of Sailala, the petitioner, 
his obtaining ‘no objection certificate’ 
from the opposite party, at the time. of 
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acquisition of his garden by Government, 
leads also to the inference of recognition 
by implication of the ownership of the 
Opposite party in the suit premises. 


12. After going through the evidence 
of the parties carefully, we are of the 
view that the appellate Court has right- 
ly held the above facts established by 
the plaintiff by appreciation of the evi- 
dence from its proper perspective, and 
we do not feel inclined to disturb such 
a finding. No part of the finding or pro- 
ceeding appears also to have suffered 
from legal infirmity by committing a 
breach of principle of natural justice. 
Lalengmawia, was not arrayed as-a party 
formally in the proceeding; but he was 
aware of the proceeding; he filed the 
written statement subsequently after he 
had given statement already mentioned. 
In view of his positive statement already 
mentioned that he had no claim over the 
suit premises, no injustice would be caus- 
ed to him if he was asked to vacate the 
suit premises. The mere fact that he 
was not formally impleaded as a party 
will not permit justice to be defeated. 
Procedure is the handmaid, and not the 
mistress, of justice and cannot be permit- 
ted to thwart the fact-finding court and 
justice. There is no any manifest error 
leading to failure of justice. We find sub- 
stantial justice in this case. 


13. Agreeing with the views of the 
first appellate Court, we hold that the 
suit premises belong to Sm. Ngurtaiveli, 
the opposite party, as owner; that Sailala, 
the petitioner, or Lalengmawia, has no 
right to interfere with her peaceful pos- 
session; and that Lalengmawia should 
vacate the same. We, however, set aside 
the second part of the impugned judg- 
ment and order that the compensation for 
acquisition of the approach road through 
the suit premises should be -paid to the 
opposite party, as it was not the subject 
matter of dispute between the parties. 

14. In the result, the revision fails and 
is dismissed with the modification indicat- 
ed above. In the circumstances, the par- 
ties are, however, left to bear their own 
costs, 


K. LAHIRI, J.:— I agree. 
Petition dismissed. 
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Fatik Chandra Bora, Appellant v. Smt. 
Milan Baroi and another, Respordents. 

M. A. (F) No. 27 of 1979, D/- 8-2-1989." 

Motor Vehicles Act (4 of 1939), S. 95 
(2) — Passenger vehicle causing accident 
in public place — Death of pedestrian — 
Claim fer compensation — Amount 
awarded within statutory limit under 
S. 95 (2) and also amount covered under 
policy of insurance — Entire liability is ` 
of insurer — Owner not liable. 

A passenger vehicle caused an accident 
in a public place resulting in the death 
of a pedestrian. The policy of insurance 
in respect of the vehicle covered against 
any liability up to Rs. 50,000. The claims 


- tribunal awarded Rs, 35,000 out of which 


the insuter was made liable to pay 
Rs. 25,000 and the owner an amount of 
Rs. 10,000. 


. Held that the insurer was liable to pay 
the entire amount and the owner could 
not be made liable as the amount. was 
within the statutory limit as also he 
amount covered under the policy. Assam 
LR (1972) Assam & Naga 42 (48), Fol- 
lowed. (Para 6) 

The purpose of insurance will be frus- 
trated if the owner of a vehicle is called 
upon to pay compensation notwithstand- 
ing the policy of insurance. Any such di- 
rection would amount to alteration of 
the terms of the “contract of insurance” 
without any sanction of law and/or to 
create a new contract not agreed upon by 
the parties. (Para 5) 


Cases Referred: Chronological Paras 
Assam LR (1972) Assam & Naga 42 4, 6 

J. N. Sarma and B. P. Bora, for Ap- 
pellant; B. M. Goswami, M. K. Bhatta- 
charjee, C. K. S. Barua and S. S. Sarma, 
for Respondents. 

LAHIRI, J.:— This is an appeal by the 
owner of a passenger bus No. ASN 1581 
questioning the legality of the apportion- 
ment .of the compensation awarded by 
the Member, Motor Accident Claims Tri- 
bunal, Nowgong, for short “the Tribunal” 
in M. A. C. Case No. 13 of 1974. 

2. The appellant, owner of the vehicla 
claims that at all relevant time the bus 


*Against Award D/- 27-2-1979 passed by 
P. K. Deb, Member, Accident Claims 
Tribunal, Nowgong. 


HX/IX/E329/80/VCD/MVJ 
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was insured with the New Great Insur- 
ance Company of India Ltd, which on 
merger is styled as “The Oriental Fire 
and General Insurance Company”, Re- 
spondent No. 2. It is indukitable that the 
policy of insurance was a policy which 
covered against any liability up to 
Rs. 50,000 which might be incurred by 
the owner in respect of the death or 
bodily injury to any person caused by or 
arising out of the use of the vehicle in a 
public place. 


3. The appellant’s vehicle driven at 
high speed caused a run-down accident 
resulting in instantaneous death of a 
poor labourer, Munindra Baroi. His wife 
respondent No. 1, for her and on behalf 
of her four minor children preferred a 
claim for compensation before the Tri- 
bunal. Opposite parties were duly notified. 
They appeared and submitted their say 
in the form of written statements, issues 
were framed, evidence recorded and _ by 
a reasoned judgment the learned Tribu- 
nal arrived at the conclusion that the 
respondent No. 1—Smt. Milan Baroj and 
the four minors entitled to compensation 
of Rs. 35,000. He determined all the 
issues in favour of the claimant. The op- 
erative part of the award reads as 
under: — ` 2 


“As per discussion above, an award of 
Rs. 35,000 is awarded to the claimant out 
of which Rs. 10,000 shall have to be paid 


by the owner of the vehicle Phatic Bora 


and the balance of Rs. 25,000 shall have 
to be paid by O. P. No. 2, the Insurance 
Company...... » (Emphasis added). 

4. The owner of the bus being aggriev- 
ed by the under-scored portion of the 
award has preferred the appeal and 
questioned the validity of the apportion- 
ment. Mr. Jitendra Nath Sarma learned 
counsel for the appellant submits that 
under the terms of the policy of Insur- 
ance, the Insurer was liable to pay a 
sum of Rs. 50,000 in respezt of any such 
accident. In the absence of any special 
reasons the learned Tribunal acted ille- 
gally in adopting a method contrary to 
the terms of the policy of insurance, 
when the Insurer (respondent No. 2) was 
obliged to indemnify the entire liability 
of the owner. In view of the stipulation 
in the policy of Insurance, the insurer 
was bound to indemnify any liability 
up to Rs. 50,000 in respect of the death 
of Munindra arising out of the use of 
the vehicle. The entire liability is on the 
‘Insurer (respondent No. 2). The second 
limb of argument is that in view of the 
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provisions contained in Ss. 95 (1) b) @ 
and 95 (2) (by (i) of the Motor Vehicles 
Act, 1939, hereinafter referred as “the 
Act”, it is the liability of the Insurer to 
pay up the entire claim awarded. To bear 
up the argument the learned counsel 
relies on Rameswar Hazarika v. Promode 
Kanta Barua, Assam LR (1972) Assam & 
Naga 42 (48) (DB). 


5. The policy of Insurance has been 
produced before us by the learned coun- 
sel for the appellant. we have perused 
the .same. It has been inspected by Mr. 
S. S. Sharma, learned counsel for the 
responcent-insurer who admits it to be 
the policy. The learned counsel for the 
respondent submits that the insurer has 
no copy with it. On a bare perusal of 
“the policy” we find that the bus in ques- 
tion was insured with respondent No. 2 
The period of insurance covered the 
period commencing from 20-10-73 to 
19-10-74. The accident happened on 9-6- 
74. We also find that the Insurer is liable 
to indemnify the owner to the extent of 
Rs, 50,000 in respect of the death or 
bodily injury to any person caused by or 
arising out of the use of the vehicle. 
Therefore, we have no _ hesitation in 
coming to the conclusion that respondent 
No. 2-the Insurer has had the contractual 
liability to indemnify the owner, against 
any liability arising out of any accident 
within the period of insurance in respect 
of the death of any persons caused by or 
arising out of the use of the vehicle, 
up to Rs. 50,000. In this view of the mat- 
ter it is the Insurer who is liable to in- 
demnify the entire claim. The purpose of 
insurance will be frustrated if the owner 
is called upon to pay compensation not- 
withstanding the policy of insurance, 
Any other direction would amount to 
alteration of the terms of the “contract 
of insurance” without any sanction of 
law and/or to create a new contract not 
agreed upon by the parties. In the result 
we hold that the Insurer (respondent No. 
2) is liable to pay the entire compensation 
amounting to Rs. 35,000 payable to the 
claimant-respondent No. 1. The owner 
of the bus has no liability whatsoever to 
make the payment. i 


Be that as it may, we find that the 
principles governing the obligations as 
set out above have been incorporated in 
Section 95 (1) (b) (i) read with S. 95 (2) . 
(b) (i) of the Motor Vehicles Act, 1939. 
Sections 95 (1) (b) @ and 95 (2) (b) @ 
read as follows:— 
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“95. Requirements of policies 
limits of liability— 

(a) In order to comply with the require- 
ments of this Chapter, a policy of insur- 
ance must be a policy which— 

* * * 
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(b) insures the person or classes of per- 
sons specified in the policy to the extent 
specified in sub-section (2)— 

(i) against any liability which may be 
incurred by him in respect of the death 
of or bodily injury to any person or 
damage to any property of a third party 
caused by or arising out of the use of 
the vehicle in a public place: 

* % & 


95 (2). Subject to the proviso to sub- 
section (1), a policy of insurance shall 
cover any liability incurred in respect of 
any one accident up to the following 
limits, namely: — 

(a) * 4% e 


(b) where the vehicle is a vehicle in 
which passengers are carried for hire or 
reward or by reason of or in pursuance 
of a contract of employment—- 


(i) in respect of persons other than 
passengers carried for hire or reward, a 
limit of fifty thousand rupees in all.” 

6. It will be seen that there is a statu- 
tory obligation of an owner to insure a 
vehicle against third party risk. S. 95 (1) 
requires that the policy must cover per- 
son or classes of persons to the extent 
specified in S. 95 (2) against any liability 
which may be incurred by the insured in 
respect of “the death or bodily injury to 
any person caused by or arising out of 
the use of the vehicle in a public place”. 
Under Section 95 (2) of “the Act” the 
limit of liability in respect of a third 
party is Rs. 50,000 in all, in any one 
accident. The accident happened in a 
public place, The death was caused or 
arose out of the use of the vehicle. The 
vehicle was insured with respondent 
No. 2. The policy of insurance clearly 
shows that the Insurer was to indemnify 
the liability of the owner up to Rs. 50,000 
in such circumstances. Therefore, we 
have no hesitation to hold that respon- 
dent No. 2 is bound to pay the compen- 
sation of Rs. 35,000 awarded and the 
appellant has no liability to pay any part 
thereof. In Rameswar Hazarika (Assam 
LR (1972) Assam & Naga 42) (supra) it 
has been held that it is the liability of 
the Insurer to pay such compensation 
within the limits of the statutory liabi- 
lities fixed under Sections 95 and 96 of 
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“the Act”. It has been held that where a 
passenger vehicle causes accident result- 
ing in the death of a pedestrian, the 
liability to pay the compensation is of 
the Insurer and not upon the insured, as 
enjoined in Section 95 of “the Act”. 
We respectfully agree with the view ex- 
pressed and hold that in the present case 
the entire amount of Rs. 35,000 as award- 
ed by the learned Member, Motor Acci- 
dent Claims Tribunal, Nowgong shall be 
paid by respondent No. 2 (M/s. Oriental 
Fire and General Insurance Company). 
We hold that the owner-appellant has no 
liability to pay the amount. Accordingly. 
we modify the award and direct that the 
entire amount of Rs. 35,000 shall be paid 
by respondent No. 2-the Insurer to the 
claimant-appellant. 


7. Mr. B. M. Goswami, learned coun- 
sel for the claimant submits that only: 
Rs. 25,000 has been deposited by the In- 
surer into the Tribunal. We direct re- 
spondent No. 2 to deposit the balance 
amount of Rs. 10,000 within two months 
from today, into the Tribunal, and the 
appellant shall be entitled to withdraw 
the amount. Appellant-claimant shall be 
entitled to take necessary steps to re- 
cover the amount in question if it is not 
deposited within two months. The amount 
of Rs. 25,000 shall remain so deposited 
in Bank as ordered by the learned Tri- 
bunal. The minors shall be entitled to 
withdraw. proportionate amounts on at- 
taining majority. However, in the mean- 
time the respondent No. 1, 
the minors may take necessary steps to 
collect the interest accrued and utilise it 
for education and welfare of the minors. 
On default to deposit the amount within 
two months respondent No. 2 shall be 
liable to pay interest at the rate of 12% 
per annum. 


Milan Baroi 


8. In the result the appeal is allowed 
to the extent indicated above. In the 
facts and circumstances, we make no 
order as to costs. 


N. L SINGH, J.:— I agree, 


Appeal allowed. 


mother of . 
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Jamini Mohan Das, Petitioner Vv. 


Niranjan Das and others, Respondents. 
Civil Rule No. 82 of 1980, D/- 8-5- 
1980.* - 
Motor Vehicles Act (4 of 1839), Sec- 
tions 48, 134 (2) (A) — Grant of per- 
mit erroneously by Regional Transport 
Authority — Owner purchasing vehicle 
on that basis — Cancellation of permit 
im appeal — Owner put to loss — 
E. T. A. should rectify it hy granting 
suitable permit on another reute. 
Where an owner of a bus, who was 
eligible for grant of permit and who 
purchased it only after a periodic trans- 
port permit was granted te him by the 


Regional Transport Authority, was put. 


to an irrepairable loss because of the 
cancellation of his permit by the ap- 
pellate authority on ground that the 
order of the lower authority was 
erroneous, it was the prime obligation 
of the Regional Transport Authority tc 
rectify its error by granting him any 
sort of permit so that the bus can be 
used for gainful purposes. 


The Regional Transport Authority 
should be very careful and diligent 
while granting permits and specially 
when they grant permit to a person 
having no vehicle. An erroneous grant 
to such a person would mean .crippling 
and perilous shock and less to him. 
Once a permit is granted and on its 
basis a person purchases a vehicle, the 
appellate authority should very care- 
fully and minutely consider this fact. 
Other things being near equal allota- 
tion of his permit should not be dis- 
turbed by the Appellate Authority. The 
Appellate Authority should not and 
more correctly the Parliament had not 
authorised it to grant new permits dur- 
ing the pendency of an appeal. 


(Para 4) 
B. K, Das, and B. Banerjee, for 
Petitioner; Government Advocate 


Assam, S. N. Bhuyan, A. K. Bardoloi, 
D. P. Chaliha, B. D. Agarwal and B.C. 
Dutta, for Respondents, 

ORDER:— The petitioner ‘ran neck 
to neck and lost it by a phote-finish, 


*Against judgment and order of G. 
Hussain, Presiding Officer, State 
Transport Appellate Tribunal, Assam, 

Gauhati, D/-. 17-12-1979, 
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A.I. R. 


to get a periodic transport permit. The 
findings of the appellate authority 
slightly titled in favour of Respondent 
No. 1. It shows that the petitioner is 
also not an unfit person to get a per- 
mit, However, the quota of permits 


.being fixed the petitioner cannot be ac- 


commodated although it cannot be said 
that he is not a deserving person to 
get a permit in future. In short, these 
are the contentions of the learned 
counse] for the petitioner to which I 


. entirely agree. 


2. The main grievance of the peti- 
tioner is that for a mistake or error 
of judgment of the Regional Transport 
Authority the petitioner has suffered a 
great set back. He purchased vehicle 
worth about Rupees 1 lakh, placed 
it on road, but ultimately lost in the 
appellate tribunal. 


3. Similar sad incidents are on the 
rise in the field of allotment of per- 


mits and in particular by the State 
Transport Appellate Tribunals in 
Assam, 


4. Before considering the question of - 
grant of permits, the Regional Trans- 
port Authority should very seriously 
exercise their minds as to the relevant 
materials necessary to grant permit. 
They should very carefully and dili- 
gently examine and reflect the respec- 
tive merits and demerits of the appli- 
cants. If these are not done and a 
hasty crder is made by Regional Trans- 
port Authority and a person obtains a 
permit for the first time and on the 
strength thereof he purchases a valu- 
able property worth a lakh and then 
fails ir appeal, the person sustains a 
perilous and crippling shock and loss. 
Hence, allotment of such permits calls 
for utmost exercise and consideration 
by the Regional Transport Auth- 
orities, while granting permits to per- 
sons having no vehicle. Once a permit 
has been granted and the permit hol- 
der purchases a new vehicle, the appel- 
late authority should very carefully 
consider this fact very minutely. Other 
things being near equal, allotation of 
his permit should not be disturbed by 
the Appellate Authority. The appellate 
Authority should not direct new permits 
during the pendency ofan appeal. I have 
held ina recent decision that the appel- 
late authority hasno powerto grant any 
permit in favour of an appellant whose 
application for grant of temporary per-~. 
mit has been rejected by the Regional 
Transpert Authority. In my opinion, 


1980 


the same principle ‘proprio vigore ap- 
plies in the case of periodic permit, 
even if his case falls under’ Secion 134 
(1) (A) of the Motor Vehicles Act, 1939, 
unless there are some compelling rea- 
sons, This is another reason why 
Parliament did not authorise the appel- 
late authority to grant permit during 
the pendency of an appeal, If an appel- 
lant is granted apermit to runa vehicle 
during the pendency of an appeal and 
on the strength thereof he purchases a 
valuable vehicle worth well over a 
lakh and thereafter fails in appeal, it 
will result in perilous loss to him 
apart from mental shock, The valu- 
able vehicle will remain idle without 
any use as without some sort of permit 
no transport vehicle can be profitably 
put on the road. 


5. In the instant ease, the petitioner 
for no fault of his, is prejudiced and 
adversely affected by turn of events, 
The none-too-happy order of the Regio- 
nal ‘Transport Authority has been 
rightly set aside by the State Trans- 
port Appellate Tribunal, Gauhati, but 
the bus of the petitioner is on the 
jacks or idling inside a garage. A huge 
capital is blocked. It is too mucha 
stress and strain on a common Indian. 
I was tempted to quash the order of 
the Appellate Tribunal but the result- 
ant. effect would cause similar hardship 
to Respondent No.1 as he has purchased 
a similar vehicle on the authority of 
the appellate order, 


6 It has been rightly contended 
by the petitioner that the present pre- 
carious condition of the petitioner is 
the indirect consequence of an irregu- 
lar order rendered by the Regional 
Transport Authority, Now, itis the 
turn of the Regional Transport Au- 
thority to rectify its own error by way 
of making some provision so that the 
vehicle can be used or put on any 
route for gainful purposes, I feel that 
it is the prime obligation of the Regio- 
nal Transport Authority to find out 
ways and means to allot necessary per- 
mit, periodic or temporary, to the peti- 
tioner and/or his son, who is stated to 
be a competent motor driver. The per- 
mit may be allotted in any other near- 
by route as well, : 

7. As the learned counsel for the 
petitioner has very rightly not con- 
tested the decision on any other ground, 
I propose not to saddle the pennos 
with any cost, : 
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8 With the above observations. I 
dismiss the application. The Rule issued 
is discharged. There will be no order 
as to costs. z 


9. Let a copy of this order be sent 
to the Regional Transport Authority, 
Nowgong for doing the needful, as 
prayed for by the learned counsel for 
the petitioner. 

Application dismissed. 


AYR 1988 GAUHATI 77 
BAHARUL ISLAM, C. J. 
N. I. SINGH, J. 
Jitendra Nath Saikia, Petitioner v, 
Himanshu Kumar Dutta and others, 
Respondents. 


Civil Rule No. 419 of 1979, D/- 
1980.* 


Assam Excise Rules (1945), R. 223 (4} 
— Dependence cf a person — Point of 
time for grant of settlement — Should 
be at the time of settlement — De- 
pendance at any time in past cannot 
disqualify a person under the rule. 

¿Para 5) 


J. P. Bhattacharjee, P. C. Kataki 
and G. Bhattacharjee, for Petitioner; 
Dr. M. K. Sharma, Govt. Advocate and 
K. C. Das, for Respondents, 


BAHARUL ISLAM, C. J.:— This jis 
an application under Article 226 of the 
Constitution by which the order of the 
Assam Board of Revenue (hereinafter 
‘the Board’) upholding the settlement 
of the Bokakhat Country Spirit Shop 
(hereinafter ‘the C. S. Shop’) for the 
period from 1-6-1979 to 30-3-1980 with 
respondent No. 1 made by the Sub- 
divisional Officer, Colaghat ‘herein- 
after ‘the S. D. O.’), has been challeng- 
ed. 


2. The material facts are brief. The 
C. S. shop was advertised for sale and 
six tenderers, including the petitioner 
and respondents Nos. 1 and 2, filed ten- 
ders. The S. D, O, settled the C. S. 
shop with respondent No. i. The peti- 
tioner preferred an appeal before the 
Board being appeal No, 69 E/79 and 
respondent No. 2 also filed an appeal 
being appeal No. 114 E/79 before the 
Board, Both the appeals were disposed 


11-2- 


*Against judgment and order of Assam 
Board of Revenue, Gauhati, D/- 30-8- 
1979. 
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of by the Board by the common im- 
pugned order. 


3. Mr, J. P. Bhattacharjee, learned 
counsel appearing for the petitioner, 
submits that the settlement of the 
C. S. shop with respondent No. 1 is 
in violation of sub-rule (4) of Rule 223 
of the Assam Excise Rules (herein- 
after ‘the Rules’) and is without jur- 
isdiction, 

4. In order to appreciate the point 
urged, a few more facts need be stated. 
The father of respondent No. 1 was 
the lessee of the C. S. shop in ques- 
tion from 1939-40 till his death on 
17-12-1971, whereafter the shop was 
settled with respondent No. 1 on 20-12- 
1971, Since then the settlement was 
being made with respondent No. 1 for 
every term. At the time of the death 
of his father, respondent No. 1 was 
about 23 years of age and was depen- 
dent on the father. 


5. Mr. Bhattacharjee submits that in 
view of sub-rule (4) of Rule 223 of 
the Rules, respondent No.1 is dis- 
qualified to get the settlement of C. S. 
shop. 


Rule 222 of the Rules is in the fol~ 
lowing terms: 


“No person who held a licence of 
any country spirit shop for a period of 
fifteen consecutive years shall be eli- 
gible to get settlement of any such 
or other country spirit shop”. 


This Rule disqualifies a person, who 
held a licence of a C, S. shop for 
fifteen consecutive years, from getting 
settlement of a C. S. shop. The pur- 
pose, in our opinion, isto break mono- 
poly of a particular individual to get 
settlement of a ©. S, shop. Sub-rule 
(4) of Rule 223 of the Rules disquali- 
fies dependents of the persons who held 
such a shop for a total period of fifteen 
consecutive years. it is in the follow~ 
ing terms: 

"223, (4) The dependents of the per- 
sons who hold any country spirit shop 
for total period of fifteen consecutive 
years shall not be entitled to settle- 
ment of such or any other country 
Sprit shop.” 

The purpose of this Rules seems to 
be to stop a disqualified person to set 
up a benamidar to get settlement of 
C. S. shop, ‘ 

The submission of the petitioner is 
that persons who were dependents of 
persons who hold C. S. shops for fifteen 
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consecutive years, are disqualified. The 
question is what will be the date on 
which the dependent of a disqualified 
person shall be disqualified, The peti- 
tioner’s submission is that the date is 
not necessarily the date on which the 
settlement is to be made, According to 
the submission of the learned counsel 
if that interpretation is given then 
certain words, namely, “on the date of 
settlement” are to be incorporated in 
sub-rule (4) of Rule 223 of the Rules, 
which is not permissible. In our opi- 
nion this submission is not acceptable. 
In our view the date of disqualification 
of the dependent is very material, The 
implication of the submission is that a 
person who was dependent on the per- 
son disqualified under Rule 222 at any 
time in the past is disqualified to get 
settlement of a C, S, shop. If this sub- 
mission of the petitioner is accepted 
even then the expression “at any time 
in the past” in between the words “the 
dependents” and “of the persons” will 
have to be read, which is also not per- 
missible according to the well known 
canons of interpretation of statutes. 
The dependence, therefore, shall be at 
the time of the settlement to be made. 

6. In the present case the Board has 
found and this finding has not been 
disputed by the respondent No. 1 — 
that during the lifetime of his father 
and at the time of his death, the re- 
spondent No. 1 was dependent on the 
father, But thereafter the settlement 
was being made from period to period 
with respondent No. 1, as observed 
earlier. The Board has found that after 
the death of the father, respondent 
No. 1 was no longer dependent on the 
father and on the date of the settle- 
ment of the C. S. shop in question re- 
spondent No. 1 could not possibly be 
dependent on his father as he had al- 
ready expired eight years ago. In 
other words, the Board has found that 
at the time of the settlement of the 
C. S. shop in question respondent No.1 
was not dependent of any person. The 
submission of the petitioner, therefore, 
has no substance, 


7.. Asa result of the foregoing dis- 
cussions we reject the application and 
discharge the Rule. We, however, leave 
the parties to bear their own costs, 

N. L SINGH, J.:— I agree. 

Petition dismissed, 
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B. L. HANSARIA, J. 

Mst. Sahadari and another, Appel- 
lants v Dasarath Shah and others, Re- 
spondents, 

Second Appeals Nos, 137 and 138 of 
1975, D/- 8-1-1980.* 

Civil P. C. (5 of 1908), O. 22, Rules 
land 2 and Sec, 11 — Legal repre- 
sentatives impleaded after death of de- 
fendant — However some of the re- 
presentatives left out — Decree in the 
suit would be binding on such repre- 
sentatives unless fraud between party 
impleading legal representatives and 


representatives brought on record, 
shown — Fresh suit by left out repre- 
sentatives barred by res judicata. 
Case law (Para 4) 


Cases Referred: Chronological Paras 


AIR 1975 SC 783 : 2 
AIR 1969 Andh Pra 76 3 
AIR 1967 SC 49 2 
AIR 1966 SC 792 2 
AIR 1965 SC 1049 2 

S. C, Das, for Appellants; J. P. 


Bhattacharjee, S, N. Medhi and Y. K. 
Phukan, for Respondents, 


JUDGMENT:— There have been 
many bouts of litigations -between the 
parties to the present suits or their 
predecessors-in-interest, The first round 
of litigation is not very important for 
the purpose of the. decision of the two 
appeals; but the second which was the 
subject matter of Title Suit No. 125/58 
does have material bearing. To appre- 
ciate the decision in that suit, it would 
be relevant to note the relationship 
between the parties. To put shortly, 
one Sewbharat Shah had three sons 
named Kalpuram, Anturam and Ganga 
Prasad, Kalpuram had among others 


Jamuna Prasad as one of his sons, 
Wife and son of Jamuna Prasad are 
the plaintiffs in the two suits with 


which we are concerned. Anturam had 
two grand-daughters Sahadari and 
Monohari, The third brother Ganga 
Prasad had Sahadei and Janaki as two 
daughters, Title Suit No. 125/58 was 
filed by Sahadari and Monohari claim- 
ing 1/3rd share in the lands of Periodic 
Pattas 1 and 4, 4 share in lands cover- 
ed by P, P. Nos. 18 and 122 and the 


‘Against judgment and order of D. C. 
Sangma, Dist, Judge, Dibrugarh, D/- 
14-10-1974, 
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entire land covered by Periodic Pattas 
77 and 95. The suit was decreed as 
prayed for on 3-5-1961. In the suit, 
Kalpuram was one of the defendants 
to start with, As Kalpuram died dur- 
ing the pendency of the suit, his legal 
heirs were brought on record. It may 
be stated that among the heirs brought 
on record the plaintiffs of the present 
suit were not included, who subse- 
quently filed two suits in question 
praying for declaration of their differ- . 
ent shares in the different pattas. The 

learned trial Court decreed 2/10th 
share in land covered by Pattas 1 and 
4 only. On appeals being preferred by 
both the parties, the learned District 
Judge has decreed the suit not only 
with respect to land covered by Perio- 
dic Pattas 1 and 4, but also those 
covered by Periodic Pattas 18, 77, 95 
and 122, Feeling aggrieved the con- 
testing defendants have approached 
this Court in second appeal. 

2. The only point urged by Shri Das 
for the appellant is that in view of. 
the decree in Title Suit No, 125/58 the 
plaintiffs are debarred from getting 
any declaration beyond the one which 
was decreed in that suit, To put it 
differently, according to Shri Das, the 
decision im Title Suit No, 125/58 
would operate as res judicata on the 
plaintiffs inasmuch as the decree in 
that suit is equally binding on them 
as on the other heirs of late Kalpuram. 
Asthe plaintiff hadnot been impleaded 
in the earlier suit as legal heirs, the 
point for determination is whether de- 
spite this the decree in earlier suit is 
binding on them, Shri Das has placed 
reliance on four decisions of the Sup- 
reme Court, the first of which is Daya 
Ram v, Shyam Sundari, AIR 1965 SC 
1049, where it has been stated that 
where a plaintiff after diligert and 
bona fide enquiry ascertains who the 
legal representatives of a deceased de- 
fendant are and bring them on record 
within the time limited by law, there 
isno abatement of the suit or appeal, 
and the impleaded representatives suffi- 
ciently represent the estate of the de- 
ceased and a decision -obtained with 
them on record will bind not merely 
those impleaded but the entire estate 
including those not brought on record. 
This would not, however, besoif there 
isfraud orcollusion. This principle was 
reiterated in Mohd. Sulaiman v. Mohd. 
Ismail, AIR 1966 SC 792, It was ob- 
served in this case that the aforesaid 
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rule will not apply where the absent 
heir had a special defence which wes 
hot and could not be tried in the ear- 
lier proceeding. To the same effect is 
the decision in Dolai Maliko v. Krishna 
Chandra, AIR 1967 SC 49, It was point- 
ed in Suresh v, State of Maharashtra, 
ATR 1975 SC 783 that the fraud must 
be between the parties impleading the 
legal representatives and the represer~ 
tatives brought on record, 


3. Though these decisions have been 
rendered on the question of abatement 
of a suit, it has been, clearly held that 
` a decree obtained with the legal re- 
presentatives who sufficiently represent 
the estate of the deceased will ke 
binding on the legal representatives not 
brought on record, The submission of 
Shri Medhi that the decisions could not 
apply to a proceeding like the present 
one cannot therefore be accepted, Tke 
case reported in J. Kotamma v. P. 
Simhachalam, AIR 1969 Andh Pra 76 
on which reliance is placed by Shri 
Medhi has dealt with the matter with 
reference to Section 11 of the C. P. C. 
only. This decision cannot, therefore, 
assist the respondents, 


4. Let it be seen whether the plain- 
tiffs in the present suit were left oct 
due to fraud or collusion. It is fairly 
admitted by Shri Medhi that there is 
nothing to show this, Really in the 
written statement which the legal 
heirs, who were impleaded in place 
of Kalpuram, had filed in Title 
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Suit . 
No, 125/58 the point relating to non- 
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impleading of the plaintiffs had not 
been urged. It may be that the plain-. 
tiffs were left out because the case of 
the plaintiffs in Title Suit No. 125/58 
was that Jamuna Prasad was not a son 
of Kalpuram., Be that as it may, no 
fraud or collusion can be read in not 
impleading the present plaintiffs as 


heirs of Kalpuram in Title Suit No, 
125/58. 
5. This being the position, I would 


hold that the decree in Title Suit No, 


125/58 was binding on :the present 
plaintiff also. In terms of the de- 
cree in the earlier suit the pre- 


sent plaintiffs can lay their hands on 
the lands covered by Periodic Pattas 1 
and 4 only, Kalpuram’s share in these 
two pattas come to 1/3rd, of which the 
plaintiffs would get 1/5th. As Kalpuram 
had sold 16 b. 2K. 12 Lechas of land 
out of the Periodic Patta 4, as found 
by the learned District Judge, the 
plaintiffs are entitled to 1/5th share in 
the remaining land of that patta. fall- 
ing in the share of Kalpuram which 
is 5B. @K. 13-2/3 Lechas. So far as 
land of Periodic Patta No.1 is con- 
cerned,. the plaintiffs would get 1/15th 
of that land. : 


6. The appeal is allowed as afore- 
said, The judgment and decree of the 
learned District Judge stand modified 
accordingly i 


Appeal allowed, 


aw 


END 
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Monte de Guirim Educational Society 
and another, Petitioners v. Union of 
India and others, Respondents, 


Spl. Civil Appln. (Writ Petn.) No. 182 
of 1976, D/- 24-8-1979. 


(A) Constitution of India, Art. 30 — 
Object of — Minority educational insti- 
tution — Imposition of regulatory mea- 
sures by Government —— Reasonableness 
— Test — Right to remove teachers from 
service — Restrictions by Government — 
Violative of Art. 30 (1). i 


The object of conferring the right on 
minorities under Art. 30 is to ensure that 
there will be equality between the majo- 
rity and the minority. If the minorities 
do not have such special protection they 
will be denied equality. The right con- 
ferred on religious minority to administer 
educational institutions of their choice 
is not an absolute right, though no re- 
‘strictions were imposed on the right con- 
ferred under Art. 30, like the reasonable 
restrictions placed on Art. 19. Regula- 
tory measures can be made to ensure the 
appointment of good teachers and their 
conditions of service, for securing a fair 
procedure in the matter of disciplinary 
action against the teachers and for the 
elimination of a potential cause of in- 
security and frustration amongst them. 
The taking of such measures which safe- 
guard the security of tenure and which 
consequently attract efficient teachers 
are permissible and constitutes a reason- 
able control. A distinction must, how- 
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ever, be drawn between a reguiation pre- 
scribing the manner of administration 
and a restriction on the right of admin- 
istration. The right of administratior in- 
cludes the choice of the personnel of 
management, the ensuring of orderliness, 
fairness, soundness and efficiency and 
discipline in the administration, the ap- 
pointment of good, efficient and discip- 
lined teachers, A corresponding right 
exists also to remove teachers for achiev- 
ing this purpose. Only those measures 
which aim at regulating these rights and 
powers of a minority community are per- 
missible. Any measure that seeks to abo- 
lish or abridge, even in the slightest way, 
any of these rights, hits the provision of 
Art. 30 (1). The ensuring of proper con- 
ditions of service of the teachers, the 
securing of fairness in the matter of dis- 
ciplinary action against them, the safe- 
guarding of the interest of the teachers 
and its consequent security of tenure of 
service must be brought about through 
the instrumentality of the existing man- 
agement and not by displacing it, There- 
fore, reasonable regulatory measure is 
that which strikes a balance between the 
ensuring of the standard of excellence of 
a school and the safeguarding of the 
right conferred by Art. 30 (1). The free- 
dom of control of the school by the man- 
agement or their nominees must enable 
them to shape the institution according to 
their way of thinking, their idess of how 
the interest of the minority community 
and more particularly of the school, will 
best be served. The choice of the teachers 
which is best suited and most compatible 
to carry out the ideals of the minority 
community must necessarily be left to 
the management, provided that the 


2 Goa [Prs. 1-2] 


teacher has the qualifications prescribed 
by the Government or its instrumenta- 
lity. (Paras 11 to 15) 
(B) Goa, Daman and Diu Grant-in-Aid 
Code for Secondary Schools and Colleges 
and other Educational Institutions Ex- 
cept the Primary Schools (1953), R. 74 (2) 
— Provision violative of Art. 30 (1) — 
Imposes uncanalised, and unbridled 
powers on Deputy Director of Education 
— Interferes with power of management 
of Minority Educational Institutions, 
(Constitution of India, Arts. 30, 19, 14). 


The power conferred under the Proviso 
to R. 74 (2) upon the Deputy Director of 
Education to withhold appreval to order 
passed by minority school terminating 
services of a teacher is unbridled. The 
vesting of such power on an entity alien 
to the management is violative of Arti- 
cle 30 (1). (Para 31) 


The conferral of the powers contained 
in the Proviso, on the Deputy Director 
takes away the disciplinary power of a 
minority educational institution. The De- 
puty Director has the power to veto the 
disciplinary control of the minority edu- 
cational institution. There isa clear inter- 
ference with that power. Th2 Proviso is 
not a regulatory measures of the kind 
that is permissible by law. The Proviso 
fetters the- right of administration of the 
minority educational institution who be- 
long to a minority community. It sub- 
verses their constitutional rights. Fur- 
ther, the Proviso not only confers on the 
Deputy Director powers which constitute 
an encroachment on the minority insti- 
tutions’ right to enforce and ensure dis- 
cipline in its administrative affairs but 
it is also an uncanalised and unguided 
power as no restrictions are placed on 
its exercise. Its extent is not defined. The 
powers are unlimited. The grounds on 
which the Deputy Director can interfere 
with the administrative action taken 
under sub-rule (2) of Rule 74 by the 
minority institution are unchartered. The 
Proviso in as far as it is sought to be 
applied to a minority community is un- 
constitutional. Case law discussed. 

(Para 46) 


(C) Goa, Daman and Diu Grant-in-Aid 
Code for Secondary Schools and Colleges 
and other Educational Institutions Ex- 
cept the Primary Schools (1963), R. 94 — 
Applicability — Conditions precedent — 
Failure to maintain Rules under the Code 
and deterioration of general efficiency — 
Both conditions must exist before grant- 
in-aid is stopped — Department must 
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form opinion that infringement of Rules 
is of sericus nature. (Paras 47, 48) 

(D) Goa. Daman and Diu Grant-in-Aid 
Code for Secondary Schools and Coileges 
and other Educational Institutions Ex- 
cept the Primary Schools (1963), Rr. 54, 
64, 74, 79, 81, 82 — Rules do not inter- 
fere with power of management of mino- 
rity educational! institutions and are re- 
gulatory in nature. (Para 32) 

(E) Goa, Daman and Diu Grant-in-Aid 
Cede for Secondary Schools and Colleges 
and other Educational Institutions Ex- 
cept the Primary Schools (1963), R. 74 (2) 
— Minority Educational Institution ac- 
cepting terms and conditions contained in 
the Code since many years — Not estop- 
ped from challenging validity of the pro- 
visions of the Code on ground that con- 


tractual relationship is created — No es- 
toppel against statute. (Evidence Act 
(4872), S. 115). (Para 33) 
Cases Referred: Chronological Paras 
AIR 1979 SC 52: 1978 Lab IC 1644 

24, 43 
AIR 1976 All 390: 1976 All LJ 527 -45 
AIR 1975 SC 1821 33, 42 
AIR 1974 SC 1389 16, 35, 41 
AIR 1971 SC 1737 35, 40 
AIR 1970 SC 259 38 
AIR 1970 SC 2079 33, 35, 39, 44 
AIR 1969 SC 465 37 
AIR 1963 SC 540 36 
AIR 1958 SC 956 35, 4J 


J. A. Sequeira, Sr. Counsel with Coelho 
Pereira, for Petitioners; J. Dias, Govt, 
Advocate (for Nos. 1 and 2), M. C. Chi- 
taley, Sr. Counsel with M. P. Mulgaokar 
(for No. 3) and S. K. Sonak (for No. 4), 
for Respondents. 


ORDER:— The Monte de Guirim Edu- 
cational Society and the Head-Master of 
the St. Anthony’s High School which is 
administered by that Society come be=« 
fore me with this petition for Writ di- 
recting the Government and their Edu- 
cation Director, the first and second re- 
spondents herein, to continue the pay- 
ment of the maintenance grant that was 
being given to the school under Grant- 
in-Aid Code for its maintenance and to 
restrain the first and second respondents 
from stopping the grant for the payment 
of salary of the staff of the school. 

2. Shortly stated the case of the peti- 
tioners is as follows:— 

In 1963 the Capuchin Fathers in Goa 
formed a Capuchin Society registered 
under the Societies Registration Act, 1860 
known as the Capuchin Friars Minor So- 
ciety. Its objective was, inter alia, the 
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establishment and maintenance of edu- 
cational institutions. Accordingly the 
Capuchin Society established the St. An- 
thony’s High School (hereinafter refer- 
red to as ‘the School’). In 1975 the first 
petitioner Society was formed also with 
the avowed object, among others, of tak- 
ing over, conducting, developing, improv- 
ing, equipping and administering the 
School. The petitioners seek to provide 
education to the children of Christian 
community which is a religious minority. 
However, children of other creeds are 
also admitted to the School. Fr. Terance 


D’Souza, the second petitioner, is the 
Headmaster of the School. In the year 
1963 the School was recognized by the 


Department of Education of the Govern- 
ment of Goa, Daman and Diu and started 
receiving Grant-in-Aid under the Grant- 
in-Aid Code for Secondary Schools and 
Colleges and other Educational Institu- 
tions Except the Primary Schools, 1963 
(hereinafter referred to as ‘the Code’). 
The third and the fourth respondents 
were permanent teachers in the School. 
They were given the required compensa- 
tion; their services were terminated 
under Rule 74 (2) (i) of the Code after 
the prescribed compensation was given 
to them and intimation of termination 
was given to the Deputy Director of Edu- 
cation, Academic Section I (hereinafter 
referred to as ‘the Deputy Directors’) 
and a copy of the letters of termination 
of services was also sent to him. The 
Education Inspector requested the peti- 
tioners to quote the relevant Rule of the 
Code under which the termination of the 
services of the two respondents was 
effected. In reply the petitioners stated 
that the School was an Educational In- 
stitution run by a religious minority pro- 
tected by Art. 30 of the Constitution of 
India and that the services of the third 
and the fourth respondents were termi- 
nated by the Management on payment 
of compensation of six months salary as 
provided by R. 74 (2) Ü) of the Code. On 
July 27, 1976 the second respondent 
wrote to the first petitioner admitting 
that Art. 30 of the Constitution confers 
rights upon the minorities to establish 
and administer institution of their choice. 
However, the second respondent contend- 
ed, schools that are aided under the Code 
have to follow the provisions of the Code 
as the Code is a contract between the 


Government and the school and the 
breach of any provisions of the Code is 
a breach of a contract. The second re- 
spondent called upon the petitioners to 
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explain why grants to the School not be 
withdrawn under R. 94 of the Code for 
breach of the R. 74 (2) (i) of the Code. 
The petitioners in answer to the show 
cause notice stated that the first peti- 
tioner was a minority educational insti- 
tution and its rights were protected by 
Art. 30 of the Constitution. By his letter 
dated Sept. 4, 1976 the second respon- 
dent informed the petitioners that their 
explanation was not satisfactory. He fur- 
ther stated that since the petitioners 
were not ready to remedy the situation 
it has been decided to withdraw the 
maintenance grant to the School with 
immediate effect under R. 74 (94?) of the 
Code. The petitioners were also warned: 
“if the petitioners still refuse to restore 
back the situation as before the termina- 
tion of services, within three months, 
steps will be taken to stop the remaining 
part of the maintenance grant that is 
at present being released for the pay- 
ment of salaries to the staff.” 


3. The petitioners - contend that the 
provision of the second part of R. 74 (2) 
(i) of the Code requiring prior permission 
of the Dy. Director to remove a teacher 
from the school is void as far as the 
petitioners are concerned because it vio- 
lates the petitioners right of management 
and administration of the School guaran- 
teed to them as a minority community 
by Art. 30 (1) of the Constitution and 
that, in any event, the first and second 
respondents were not entitled to termi- 
nate the grant of the petitioners under 
Rule 94 of the Code, 


4. The case of the defence shall now 
be briefly narrated: This petition is not 
maintainable as the Code is not a sta- 
tute but consists “of mere executive di- 
rections”. There is no infringement of 
Art. 30 of the Constitution. The- peti- 
tioners have voluntarily accepted the 
terms and conditions contained in the 
Code as far back ’as 1963 and thereby 
created a relationship of contractual na- 
ture. The petitioners cannot be permit- 
ted, after a lapse of 14 years, to com- 
plain against the agreed terms and in- 
voke Art. 30 (1) of the Constitution inas- 
much as the petitioners willingly and 
knowingly accepted and abided by the 
Code. The Code does not infringe upon 
the right guaranteed to the minorities 
under Art. 30 (1) of the Constitution of 
India. Since the petitioners have found 
that the activities of the third and fourth 
respondents were not suited to the ob- 
ject for which the petitioners’ School was 
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run it was incumbent upon the peti- 
tioners to hold an enquiry through a 
properly constituted Enquiry Committee 
as provided by R. 74 of the Code, before 
removing them from service. The provi- 
sions of the Code requiring the Manage- 
ment to obtain prior approval of the De- 
puty Director have been made with a 
view to enable the first and second re- 
spondents to ascertain whether the 
teacher is proposed to be removed on ac- 
count of the exigencies of the school or 
on account of his conduct. 

5. The third and the fourth respond- 
ents had not been impleaded by the pe- 
titioners in the writ petition. They were 
allowed to intervene in this petition as 
respondents at their request. 

6. The first and second respondents 
do noi deny that Christians are a reli- 
gious minority or that the petitioners’ 
society is a Christian society or that the 
school is administered by the first peti- 
tioner’s society. In the course of their 
arguments learned counsel for the re- 
spondents have specifically admitted that 
the Christian community is a minority 
community and that the school is admin- 
istered by the first petitioners who. be- 
long to a minority community. 


7. In view of the contentions of the 
parties as stated above two questions 
arise for my consideration. namely, 
whether the second part of R. 74 (2) 
(i) of the Code is ultra vires Art. 30 (1) 
of the Constitution in as far as that Rule 
is sought to be applied to the petitioners’ 
school that is administered by a minority 
community and whether, in case the ans- 
wer to the first issue is in the negative, 
whether the first and second respondents 
are entitled to stop the grant-in-aid to 
the school under R. 94 of the Code. I pro- 
ceed to determine the first question. 

8. The relevant part of R. 74 reads as 
under ;— 

5 aay Coe er eee eee EET l 

(2) (i) The services of a permanent 
employee may be terminated by the 
Management without assigning any 
reason on giving compensation as follows: 

(a) 12 months’ salary (pay and allow- 
ances, if any), to the employee if he/she 
has been in the-service of the school for 
10 years or more; 

(b) 6 months’ salary (pay and allow- 
ances, if any) to the employee, if he/she 
has been in the service of the school for 
less than 10 years. 

No employee should be removed under 


this rule without the prior approval of 
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the Deputy Director of Education _ con- 


cerned. 

(ii) The management shall immedi- 
ately inform the Deputy Director of Edu- 
cation concerned of the action regarding 
the discharge of and payment made to 
such an employee. The Deputy Director 
of Education shall satisfy himself that 
the payment to the employee was made 
forthwith. In cases falling under this 
Rule, no employee should be relieved by 
the Management without previous pay- 
ment of the prescribed compensation and 
failure to do so may entail such cut in 
grant-in-aid due to the school and other 
action against the management as the 
Deputy Director may consider appropri- 
ate. 





(3) (i) In all cases of termination of 
services of permanent employees except- 
ing those mentioned above, an enquiry 
shall be held through a properly consti- 
tuted Enquiry Committee. Such an en- 
quiry can be held only in the case of in- 
subordination, neglect of duties or mis- 
conduct (in each case of a serious nature), 


Compcsition of the Enquiry Committee”, 


. ess oss vos 


(The rest of the Rule is not relevant 
for our purpose). 

The second part of Sub-Rule (2) which 
is underlined by me and which is the 
only portion of the Rule that is chal- 
lenged as unconstitutional, is not written 
as a Proviso to Sub-Rule (2) (i), but 
learned counsel for the respondents 
thought it fit to refer to it as “the Pro- 
viso”, and I would say, that they have 
done so very appropriately, as the second 
part of Sub-Rule (2) (i) has the effect of 
Proviso to Sub-Rule (2) (i). I shall for 
brevity’s sake, refer to the said second 
part of Sub-Rule (2) (i) as “the Proviso”. 


9. Before I proceed to consider the 
various contentions of the parties on the 
first issue, I shall discuss the law on the 
subject. 


10. Art. 30 (1) of the Constitution pro- 
vides that all minorities whether based 
on religion or language shall have the 
right io establish and administer educa- 
tional institutions of their choice. We are 
in this case concerned with a religious 
minority and with its right of administra- 
tion, which according to the petitioners 
was taken away from them by the Pro- 
viso. The question before me is to deter- 
mine the parameters of this right and to 
find out whether the Proviso encroached 
upon the area determined by them. 
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11. The object of conferring the right 
on minorities under Art. 30 of the Con- 
stitution is to ensure that there will be 
equality between the majority and the 
minority. If the minorities do not have 
such special protection they will be de- 
nied equality, 


12. However, the right conferred on 
religious minority to administer educa- 
tional institutions of their choice is not 
an absolute right, though no restrictions 
were imposed òn the right conferred un- 
der Art. 30, like the reasonable restric- 
tions placed on Art. 19. Regulations gov- 
erning educational and academic matters 
with a view to achieving excellence and 
uniformity in standards are not only per- 
missible but desirable. The right to 
administer does not include the right to 
maladminister. The right conferred by 
Art. 30 (1) implies a duty to render the 
very best to the students, Normal stand- 
ards of the general pattern of education 
must be maintained not only by the 
majority. but also by the minority com- 
munity. The instrumentality of the Gov- 
ernment entrusted with the responsibi-~ 
lity of fostering and guiding education 
must have the right to control and check 
the administration in order to find out 
whether the minority institutions are en- 
gaged in activities which are not con- 
ducive to the interest of the minority. 


13: Regulatory measures can be made 
to ensure the appointment of good teach- 
ers and their conditions of service, for 
securing a fair procedure in the matter 
of disciplinary action against the teach- 
ers and for the elimination of a .poten- 
tial cause of insecurity and frustration 
amongst them. The taking of such mea- 
sures which safeguard the security of te- 
nure and which consequently attract effi- 
cient teachers are permissible and con< 
stitutes a reasonable control. 


14. A distinction must, however, be 
drawn between a regulation prescribing 
the manner of administration and a re- 
striction on the right of administration. 
The right of administration includes the 
choice of the personnel of management, 
the ensuring of orderliness, fairness, 
soundness and efficiency and discipline 
in the administration, the appointment of 
good, efficient and disciplined teachers. A 
corresponding right exists also to remove 
teachers for achieving this purpose. Only 
those measures which aim at regulating 
these rights and powers of a minority 
community are permissible. Any measure 
that seeks to abolish or abridge, even in 
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the slightest way, any of these rights, 
hits the provision of Art. 30 (1). The en- 
suring of proper conditions of sarvice of 
the teachers, the securing of fairness in 
the matter of disciplinary action against 
them, the safeguarding of the interest of 
the teachers and its consequent security 
of tenure of service must be brought 
about through the instrumentality of the 
existing management and not by displac- 
ing it. 


15. Therefore, a reasonable regulatory! 
measure is that which strikes a balance 
between the ensuring of the standard of 
excellence of a school and the safeguard- 
ing of the right conferred by Art. 30 (1): 
The freedom of control of the school by 
the management or their nominees must 
enable them to shape the institution ac- 
cording to their way of thinking, their 
ideas of how the interest of the minority 
community and more particularly ‘of the 
school, will best be served. No part of 
this freedom can be transferred from the 
management to an outsider, be he an in- 
dividual or a body, and vested in such 
individual or body, if the constitutianal 
rights conferred on the minorities are to 
be kept free from encroachment. The 
teacher contributes to the setting out of 
the tone and temper of a school. He is 
partially responsible for the reputation, 
the maintenance of discipline and effici- 
ency in teaching. It is the responsibility 
of the management to choose the teach- 
ers after an overall assessment of their 
outlook in life, their philosophy, their 
compatibility with the ideals of the mino- ` 
rity community. These are the most im- 
portant aspects of the right to admin- 
ister a school. The choice of the teach- 
ers which is best suited and most com- 
patible to carry out the ideals of the 
minority community must necessarily be 
left to the management, provided that 
the teacher has the qualifications pre- 
scribed by the Government or its instru- 
mentality. 


16. “The relationship between the 
management and a teacher” observed 
Mathew J., speaking for himself and 
Chandrachud J., as he then was, in St. 
Xavier’s College case (AIR 1974 SC 1389) 
“is that of an employer and an 2mpicyee 
and it passes one’s understanding why 
the management cannot terminate the 
services of a teacher on the basis of the 
contract of employment. Of course, it is 
open to the State in the exercise of its 
regulatory power to require that bezore 
the services of a teacher are terminated, 





6 Goa {Prs. 16-23} Monte de Guirim Educational Socy. v. Union of India 


he should be given an opportunity of be- 
ing heard in his defence”. 

17. The attack on the ground of un- 
constitutionality made by the petitioners 
is directed solely against the Proviso and 
not against the remaining provisions of 
R. 74 which regulate the right of man- 
agement to terminate the services of 
the employees of the school. In case of 
non-permanent employees power was 
given, by Sub-Rule (1), to the manage- 
ment to terminate their services without 
assigning any reasons after giving one 
calendar month’s notice or after paying 
one month’s salary in lieu thereof. 


18. By Sub-Rule (2) (i) the manage- 
ment was given the power to terminate 
the services of permanent teachers who 
had been in service of the school for 10 
years or more and of those who have 
been for less than 10 years by paying 
them 12 months’ salary including pay 
and allowances and six months’ salary 
with pay and allowances, respeciively, by 
way of compensation. To this provision 
of Sub-Rule (2), the Proviso was added. 
I shall reproduce it here again as the 
Proviso is the fulcrum of the entire con- 
troversy in this case. 


“No employee should be removed un- 
der this rule without the prior approval 
of the Deputy Directer of Education con- 
cerned.” 


19. By cl. (ii) of sub-rule (2) the man- 
agement is required to immediately in- 
form the Deputy Director of Education 
concerned of the action of discharge of 
and payment made to an employee. The 
Deputy Director of Education is required 
to satisfy himself that the payment of the 
employee was made forthwith. Cl. (ii) of 
Sub- Rule (2) further provides that no 
employee should be relieved by the man- 
agement without previous payment of 
the prescribed compensation and that the 
failure to do so entails cut in Grant-in- 
Aid due to the school and other action 
against the management as the Deputy 
Director may consider appropriate. 


20. Sub-Rule (3) (i) provides that in 
all cases of termination of service of per- 
manent employees excepting those men- 
tioned above (in Sub-Rule (2)), an en- 
quiry shall be held by a properly con- 
stituted Enquiry Committee. It further 
provides that such an enquiry can be 
held only in case of insubordination, neg- 
lect of duty or misconduct (in each case 
of serious nature). It is evident from this 
Rule that the Government, ccnsidering 
the nature of the contractual relationship 
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between the management and the teach- 
er, deemed it fit to require that only 
the removal of a permanent teacher, 
made on account of gross insubordina- 
tion, neglect of duty or misconduct 
should be preceded by an enquiry. 


21. The argument of the petitioners is 
that the power given to the management 
under Sub-Rule (2) (i) is taken away by 
the Proviso inasmuch as it is made total- 
ly subject to the prior approval of the 
Deputy Director. The petitioners further 
argue that the power is unbridled and 
uncontrolled it can be exercised arbitra- 
rily as no guidelines are provided for its 
exercise. 


22. Shri Dias and Shri Chitale, coun- 
sel for the respondents contend that the 
entire R. 74 must be read together, and 
if so read, it can be seen that the power 
of the petitioners to remove a teacher is 
not abridged because the management 
can proceed under Sub-Rule (3) if appro- 
val is withheld by the Deputy Director 
for removal of a teacher under Sub- 
Rule (2). It is urged before me that the 
power of prior approval given to the 
Deputy Director by the Proviso is mere- 
ly a modality of the general power of 
superintendence given to the Education 
Department. It was emphatically argued 
by counsel for the respondents that con- 
sidering the scheme of the Code and 
more particularly the provisions of R. 74 
it can be seen that the Deputy Director 
does not have, under the Proviso, the 
power to withhold approval for removal 
of a teacher under Sub-Rule (2). The 
Proviso, it is stated, gives the Deputy 
Director merely the power to withhold 
approval only in cases in which, in exer- 
cise of his powers of superintendence, he 
deems it necessary to direct the manage- 
ment to proceed under Sub-Rule (3), to 
hold an enquiry before removal. To use 
the very words in which the argument of 
Shri Dias is expressed, “the Proviso gives 
to the Deputy Director power only to ask 
the management of the school to hold an 
enquiry, if the Deputy Director is satis- 
fied that such an enquiry is necessary, 
This is so because if a teacher is removed 
after an enquiry, intervention of the 
Director is not at all necessary. In cases 
in which the Deputy Director does not 
find that an enquiry is necessary he is 
bound to give the permission required by 
the Proviso”. 


23. It seems to me that the very argu- 
ment advanced on behalf of the respond- 
ents militates against their case that the 
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proviso does not interfere or curtail the 
power of management of the petitioners. 
The power given by the Proviso was 
sought to be whittled down and guide- 
lines were sought to be provided by argu- 
ments advanced at the bar. The plain 
` language of the Proviso does not warrant 
the interpretation sought to be placed on 
it by learned counsel for the respondents. 
The Proviso does not require the Deputy 
Director to hold any enquiry for the pur- 
pose of ascertaining whether the peti- 
tioner should be directed to proceed un- 
der Sub-Rule (3). Couched as it is, in 
simple and unambiguous language, it is 
not possible to require the Deputy Direc- 
tor, even to assign any reason why oF 
how he has exercised his powers under 
the Proviso, The Deputy Director is free 
to withhold prior approval for termina- 
tion of service of an employee under 
Sub-Rule (2) without finding out any fact 
or arriving at any satisfaction or assign- 
ing any reason for the exercise of the 
power. 


24. A similar contention was raised in 
Lilly Kurian’s case (AIR 1979 SC 52). It 
was stated that the power of the Vice- 
Chancellor under Ordinance 33 (4) which 
was challenged in that case, to hear an 
appeal against the order of dismissal is 
limited to a case where the action was 
mala fide or where the order is a nullity 
or where the management has acted in 
breach of the rules of natural justice. It 
was urged there, that when it was so 
read, the conferral of the right of appeal 
to the Vice-Chancellor in case of discip- 
linary powers of a minority educational 
institution, amounts only to regulation of 
such powers, and that, therefore, Ordi- 
nance 33 (4) was not violative of Arti- 
cle 30 (1). . Their Lordships of the 
Supreme Court however held that the 
power of the Vice-Chancellor under 
Ordinance 33 (4) was not defined. The 
whole matter is at large before him. 
Therefore the Vice-Chancellor had no 
power to entertain appeals from impugn- 
ed orders under Ordinance 33 (4). 


25. The argument on behalf of the re- 
spondents in the instant case is that upon 
permission being sought by the manage- 
ment under the. Proviso, the Deputy 
Director should ascertain whether the 
management was entitled to terminate 
the services of the employee under Sub- 
Rule (2) or whether it should be compel- 
led to proceed under Sub-Rule (3). Now, 
the ascertainment of such facts implies 
an enquiry. A fair and proper enquiry 
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may involve not only inspection of docu- 
ments and papers pertaining to the man- 
agement but also the recording of state- 
ment of the persons concerned with the 
outcome of it. As the power to conduct 
‘such enquiry has not been given in the 
Proviso, counsel for the respondents 
argue, the enquiry had necessari’y to be 
limited to finding out facts which the 
Deputy Director was entitled to find in‘ 
exercise of his powers of superintendence. 
If that be so, in exercise of the powers 
under the Proviso the Deputy Director 
would have to proceed de hors the 
Proviso. Ht is not stated what is meant 
by powers of superintendence and what 
is their ambit. If these powers are w-de 
enough to enable the Deputy Director te 
embark on an enquiry into the affairs of 
the management of the type that is ad- 
mittedly necessary, I do not see why 
powers under the Proviso were necessary 
and why the Deputy Director, upon his 
coming to the conclusion that tha termi- 
nation of the services of an employee 
could be made only after an enquiry into 


the affairs of the management, cannot 
without resorting to the Proviso, direct 
the management not to proceed under 


Sub-Rule (2) but to proceed under Sub- 
Rule (3). 


26. Sub-Rule (3) (i) lays down that an 
enquiry under that Sub-Rule can be held 
only in cases of insubordination ete., of 
serious nature. In no other case can 
the management proceed under Sub- 
Rule (3) (i). If no insubordination, . 
neglect of duty or misconduct, each of 
them of serious nature is found to have 
been committed by an employee, not 
only the management is precluded from 
proceeding under Sub-Rule (3) but the 
Deputy Director is disentitled to direct 
the management to proceed under that 
Sub-Rule. It is neither the case of the 
petitioners nor that of the respondents 
that the third and the fourth respondents 
are guilty of insubordination of serious 
nature or neglect of serious nature or 
misconduct of serious nature and, there- 
fore, the management is barred from pro- 
ceeding under Sub-Rule (3) and the 
Deputy Director is barred from directing 
the management to proceed uncer that 
Sub-Rule. 


27. It is common ground that the 
Proviso is confined to Sub-Rule (2) and 
that it is not applicable ta any other Sub- 
Rule of R..74. It, therefore, passes my 
perception how in the exercise of the 
powers given under the Proviso the peti- 
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tioners can be directed to proceed under 
Sub-Rule (3). The power of the Proviso 
‘must necessarily be limited to disallowing 
the petitioner from taking action under 
Sub-Rule (2). Such power could include 
the power to ascertain whether the 
teacher had worked in the school for 
10 years or more or for less than 
10 years; whether the amount of compen- 
sation was fully paid; whether or not it 
was made forthwith; whether the rate at 
which compensation was paid was cor- 
rect; whether the employee was relieved 
before payment was made; and accord- 
ingly to effect such cut in the grant~in- 
aid or apply such other punishment as 
the Deputy Director might consider ap- 
propriate. 


28. The scheme of R. 74 indicates that 
the management has the power within 
itself and without the interference of any 
outside agency to terminate the services 
of a permanent teacher even for insub- 
ordination, neglect of duty or mis- 
conduct, each of them of serious nature. 
Care was taken that no outsider took 
part in the inquiry to be conducted under 
Sub-Rule (3). It cannot, therefore, be 
understood how under such a scheme the 
management could be deprived of the 
power of terminating the servicəs of a 
teacher under Sub-Rule (2) without ob- 
taining prior approval of an outside 
agency. The power of Government to re- 
quire by means of a Rule, that a perma- 
nent employee should not be removed 
even for an act of insubordination, neg- 
lect or duty or misconduct which was not 
of serious nature without an enquiry is 
unquestionable. The precondition of an 
enquiry prior to the removal of any em- 
ployee, would bring the minorities into 
the general’ pattern which according to 
Mr. Chitale is necessary to guarantee the 
tenure of the teachers. Government could 
in exercise of its powers to enact regula- 
tory measures, provide for certain pre- 
conditions to be complied with by the 
management before an employee was re- 
moved otherwise than for an act of in- 
subordination, neglect of duty or mis- 
conduct of serious nature, It could for in- 
stance prescribe that instéad of the com- 
pensation to be awarded or in addition 
to the compensation, the management 
should, before the removal of a teacher 
under Sub-Rule (2), record in writing 
the reasons why the teacher was being 
removed, so that the Education Depart- 
ment may, in the exercise of their power 
of superintendence and within the limited 
sphere of such power, give directives to 
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take corrective or remedial steps which 
may be necessary. 


29. Evidently the arguments advanced 
on behalf of the respondents are aimed 
at removing the sting of unconstitutiona- 
lity from the Proviso by giving it an in- 
nocuous appearance, Unfortunately the 
qualification and restrictions sought to 
be read into the Proviso by an inter- 
pretation propounded at the Bar cannot 
remedy the situation. 


30. It is admitted by Shri Chitale as 
well as by Shri Dias that since the 
Proviso does not give powers to carry out 
a regular enquiry into the acts of the 
management, the second respondent, in 
exercise of the general powers of super- 
intendence, had to confine himself to as- 
certaining whether the petitioners could 
proceed under Sub-Rule (2) and were not 
bound to proceed under Sub-Rule (3), by 
inspecting the files and records of the 
petitioners and questioning the peti- 
tioners on those issues. The power to call 
for statements and information from the 
petitioners and to inspect the school, the 
Deputy Director undoubtedly had under 
Rr. 31 and 82 of the Code and it could 
be exercised by him as soon as he receiv- 
ed from the petitioners the letter inform- 
ing him about the dismissal of the third 
and fourth respondents. In the present 
ease it is evident that the second re- 
spondent arrived at the conclusion that 
the order of removal of the third and 
fourth respondents was not an order of 
removal under Sub-Rule (2), but a 
-camouflaged order of removal under Sub- 
Rule (3) for misconduct of serious nature, 
In this regard Shri Chitale states that the 
order of removal does not make any alle- 
gations against the third and fourth re- 
spondents but that in para 6 of the peti- 
tion the petitioners have stated that the 
conduct and the activities of the third 
and fourth respondents were not suited 
to the object for which the petitioner’s 
school was run. This, according to Shri 
Chitale, amounted to an allegation of 
misconduct against the third and fourth 
respendents. Since the Deputy Director 
had already reached that conclusion as 
I said, he had, according to the respon- 
ents own interpretation of the Proviso, to 
direct the petitioners to proceed to hold 
an enquiry under Sub-Rule (3). The 
Deputy Director, however, did not do so, 
but stopped the grant-in-aid to the 
school. The Deputy Director did not in- 
form the petitioner that he had arrived 
at the conclusion that the petitioners had 
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terminated the services of the third and 
\fourth respondents for misconduct and 
that the misconduct was of a serious 
nature. In fact there was nothing on re- 
cord and it was not argued before me 
that the alleged misconduct was of 
serious nature. The Deputy Director did 
not require the petitioners to proceed 
under Sub-Rule (3). What is alleged be- 
fore me is that Sub-Rule (2) was not ap- 
plicable, but as a matter of fact the 
Deputy Director stated to the petitioners 
that the provisions of Sub-Rule (2) had 
been breached by them. Therefore, if the 
interpretation given to the Proviso by the 
respondents is correct the Deputy Direc- 
tor acted palpably without jurisdiction 
when he stopped the grant-in-aid to the 
school. 

31. Shri Chitale argues that the provi- 
sions of Sub-Rule (2) are meant to re- 
move employees of the school who have 
become superfluous or who have to be re- 
trenched on account of some other rea- 
sons, He states that the Proviso to Sub- 
Rule (2) is merely- -a regulatory measure 
enacted for the purpose of security. of 
tenure to the teachers and thereby to 
enhance their efficiency. Now, if the 
power given by Sub-Rule (2) was as 
limited, as Shri Chitale states it to be, 
the petitioners would not at all be en- 
titled to remove permanent teachers who 
have committed acts of insubordination 
or neglect of duty or misconduct which 
are not of a serious nature. The word 
‘only’ occurring in Sub-R. (3) (i) bars an 
enquiry against such teachers, To hold an 
enquiry against such teachers would be 
casting unwarranted aspersions on them, 
The only remedy would then be to re- 
move them under Sub-R. (2). The ques- 
tion then would be whether the powers 
given by the Proviso could be exercised 
by the Deputy Director for withholding 
approval to remove such teachers. From 
the arguments of counsel for the re- 
spondents it appears that in such cases 
the Deputy Director was bound to give 
approval for removal. However, as I 
have already stated, the wording of the 
Proviso does not place any inhibition on 
the power of the Deputy Director as 
counsel for the respondents seeks to place, 
The power contained in the Proviso is 
unbridled and uncanalised. The vesting 
of such power on an entity alien to the 
management is violative of the provi- 
sions of Art. 30 (1) of the Constitution, 

32. Shri Chitale has taken me through 
Rr. 54, 64, 74, 79, 81, 82 and some other 
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Rules of the Code to show that the power 
under the Proviso is similar to various 
other powers conferred under the Code 
and which are nothing more than regula- 
tory measures, I have considered all of 
them but I am unable to agree with Shri 
Chitale. In none of them the power of 
management has been interfered with, 
R. 54 states that too many and/or too fre- 
quent changes in the staff militate 
against the efficiency of the school and 
should, therefore, be avoided, It further 
states that schools, shall, therefore, main- 
tain the necessary staff on a permanent 
basis as far as possible. This Rule pro- 
vides that schools found discarding these 
directives and persisting in appointing 
teachers on temporary basis from year to 
year will be liable for penal action, It 
does not, however, state what is the 
penal action, that the disregarding of the 
directives, entails, neither is it stated in 
the rule how the penal action should be 
taken and punishment, if any, awarded, 
The rule as worded is merely a regula- 
tory step to secure efficiency in the staff 
of the school, 


33. On behalf of the first two respand- 
ents it is argued that the patitioners 
have voluntarily accepted the terms and 
conditions contained in the Code as far 
back as 1963 and thereby created a rela- 
tionship of contractual nature; the peti- 
tioners cannot be permitted, after a lapsa 
of 14 years, to complain against the 
agreed terms and invoke Art, 30 (1) of the 
Constitution inasmuch as the patitioners 
willingly and knowingly accepted and 
abided by the Code, Support was sought 
by Mr, Dias from a passage at para 20 of 
Rev, Mother Provincial’s case (AIR 1970 
SC 2079), wherein it was remarked, “that 
S. 58 of the Kerala University Act in so 
far as it removed disqualification which 
the founders may not like to agree io 
were ultra vires Art. 30 (1)”, This argu- 
ment is misconceived, It seems to me that 
these observations cannot legalise any 
law or rule to which the school first 
agreed and thereafter disagreed, if the 
provisions of law are contrary to the pro- 
visions of Art, 30 (1), The passage is read 
out of context, There can neither be es- 
toppel against law nor waiver of the 
fundamental rights guaranteed by the 
Constitution, In this regard I would 
quote the passage of the Judgment ren- 
dered by Krishna Iyer, Ja in Gandhi 
Faiz-e-Am- College. case (AIR 1975 SC 
1821): “If reliance had been ieee by the 
G--19-A. Pa hee 
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University on this concession of the 
management as amounted to a waiver of 
the fundamental right, thereby making 
short shrift of the dispute, it would have 
been difficult for us to accede to the plea, 
Indeed, wisely no plea. of waiver of the 
fundamental right has been put forward 
and perhaps none can be, in this branch 
of constitutional jurisprudence”, 

34. I shall now examine the various 
provisions of law similar to the Proviso, 
which have been the subject of rulings of 
the Supreme Court, 


35. Strong reliance was placed by the 
respondents on ‘Re. The Kerala Educa- 
tion Bill, 1957, 1959 SCR 995 = (AIR 
1958 SC 956). It was strenuously argued 
that the principles established ‘by this 
ruling were not departed from in subse~ 
quent decisions. I agree that basic prin- 
ciples laid down there were not departed 
from, but the Supreme Court has in sub- 
sequent decision on provisions of law 
similar to those in the Kerala Education 
Bill struck down those provisions which 
were left undisturbed in the Kerala Edu- 
cation Bill case. I am fortified by the 
observations of their Lordships of the 
Supreme Court in ‘The Ahmedabad St, 
Xavier College Society v. State of Guja- 
rat (AIR 1974 SC 1389). In Kerala Educa- 
tion Bill case (supra) the Supreme Court 
was giving an opinion on a reférence 
made by the President under Art. 143 of 
the Constitution. Jaganmohan Reddy, J, 
with whom Alagiriswami, J. concurred, 
referred to the judgment as a report 
made to the President in a reference and 
held that the observations made in the 
report were not binding on the Supreme 
Court in any subsequent matter wherein 
in a concrete case the infringement of 
the rights under any analogous provision 
may be called in question, though 
the report was entitled to great 
weight. “Under Article 148” their 
Lordships state, “this Court expresses 
its opinion if it so chooses and in some 
cases it might even decline to express 
opinion. In some cases the opinion may 
be based on certain stated contingencies 
or on some assumed or hypothetical 
situations whereas in a concrete case 
coming before this Court by way of an 
appeal under Art, 133, or by special leave 
under Art. 136 or by a petition under 
Art. 32, the law declared by it by virtue 
of Art. 141 is binding on all Courts with- 
in the territory of India. The decisions 
rendered on analogous provisions as 
those that are under challenge in this 
case would prima facie govern these 
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cases, uniess this larger Bench chooses 
to differ from them”. Thereafter their 


Lordships considered the rulings in the 
case of ‘State of Kerala y. Very Rev. 
Mother Provincial’ (AIR 1970 SC 2079) 
and ‘D.A.V, College, Jullundur v. State 
of Punjab’ (AIR 1971 SC 1737) and ob- 
served that it would be needless to say 
that in as far as these two decisions lay 
down a principle slightly different from 
or even contradictory to the opinion in 
the Kerala Education Bill case (AIR 1958 
SC 956) they are the law laid down by 
this Court. Their Lordships remarked 
that in so far as the right of affiliation 
or recognition was concerned, there was 
no doubt that the observations of Das C. J. 
in the Kerala Education Bill case seem 
to negative any such right under Arti- 
cle 3) (1) and their Lordships thereafter 
proceeded to show how the observations 
of Das C. J. regarding recognition could 
be reconciled with the rulings by the 
Supreme Court whereby: the Supreme 
Court consistently struck down all at- 
tempts to make affiliation or recognition 
on terms, tantamount to surrender of 
its rights under Art. 30 (1) as abridging 
or taking away those rights. Khanna, J. 
in St. Xaviers College case supra point- 
ed out how the observations made by 
Das C. J. in the Kerala Education Bill 
case (AIR 1958 SC 956) could not be con- 
sidered as a clear cut judicial dicta bind- 
ing on the Supreme Court, His Lordship 
adverted to the observation of Das, C. J. 
that the provisions of C1, 12 (4), which 
are somewhat similar to the Proviso in 
the case before me, were serious inroads 
on the right of administration and ap- 
peared perilously near violating that 
right. “All the same”, observed Das C. J., 
‘this Court as at present advised was 
prepared to treat those regulations as 
permissible regulations’, In subsequent 
eases the Supreme Court held provisions 
similar to the provision of Cl. 12 (4) of 
the Kerala Education Bill (AIR 1958 SC 
956) to be violative of Art. 30 (1) in the 
case of minority institutions. Khanna, J. 
also emphasized that the opinion express- 
ed by the Supreme Court in the Kerala 
Education Bill case was of an advisory 
capacity and that though great weight 
should be attached to it because of its 
persuasive value, the said opinion’ can- 
not override the opinion subsequently 
expressed by the Court in contested cases, 
His Lordship said “it is a law declared 
by this Court in the subsequent contest- 
ed cases which would have a binding 
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effect. The words ‘as at present advised’ 
as well as the preceding sentence indi- 
cate that the view expressed in the 
Kerala Education Bill case (AIR 1958 SC 
956) in this respect was hesitant and 
tentative and not a final view in the mat- 
ter.” And Beg, J. delivering his judgment 
in St. Xaviers College case observed “In 
the Kerala Education Bill case this Court, 
no doubt, upheld provisions similar to 
those in Ss. 51-A (1) (b) and 51-A (2) (b). 
But the subsequent decisions of this 
Court leave no doubt that the require- 
ment of subsequent approval for dismis- 
sing or terminating the services of the 
teacher would be bad as offending Arti- 
cle 30 (1)”. I shall now pass on to the 
next case without going into the ruling 
in the Kerala Education Bill case. 


36. ‘Rev. Sidhrajbhai Sabbai v. State 
of Gujarat’ (1963) 3 SCR 837: (AIR 1963 
SC 540), the second of such rulings, is 
not of great relevance to us because 
there, under R. 5 (2) of the Rules made 
by the Bombay Government for Primary 
Training Colleges it was prescribed that 
in the non-Government Training Insti- 
tutions, seats should be reserved for 
teachers deputed by the Dist. Education 
Board established by the Government 
according to the percentage fixed by the 
Government. Various other restrictions 
on admissions have been placed by 
Rr. 11 and 12. R. 14 provided that it 
would be open to the Department of 
Education to withdraw recognition or re- 
fuse payment of grant for non-fulfilment 
of any conditions mentioned in the said 
Rules etc. In exercise of the powers given 
under R. 5 (2) the Management of the 
Mary Brown Memorial Training College, 
an institution run by a minority com- 
munity, was directed to reserve 80% of 
the total number of seats in the Train- 
ing College for School Board teachers 
deputed by the Government and on their 
failure grants were threatened to be 
stopped. The Management of the College 
approached the Supreme Court and 


Rules 5 (2), 11 and 14 were held to in- 


fringe the fundamental freedom guaran- 
teed under Art. 30 (1) of the Constitu- 
tion. 

37. In ‘Rev. Father W. Proost v. State 
of Bihar’ (1969) 2 SCR 73: (AIR 1969 SC 
465) the validity of S. 48-A (6) of the 
Bihar State Universities (University of 
Bihar, Bhagalpur and Ranchi) Act, 1960 
whereby removals, termination of ser- 
vice and so on of teachers was made sub- 
ject to the approval of the University 
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and to the recommendation of the Uni- 
versity Commissioner was challenged. 
During the pendency of the case the 
provisions of sub-sec. (6) were amended. 
The case need not, therefore, ke consi- 
dered further. 


38. ‘Rt. Rev. Bishop S. K. Patro v. 
State of Bihar’ (1970) 1 SCR 172: (AIR 
1970 SC 259) is a case where the Sup- 
reme Court declared as invalid the order 
of the Education Department requiring 
the Church Missionary Society Higher 
Secondary School to take steps to con- 
stitute a Managing Committee in accord- 
ance with the order of the Deputy Di- 
rector. 

39. ‘State of Kerala v. Very Rey. 
Mother Provincial’ (1971) 1 SCR 734: 
(AIR 1970 SC 2079). The provisions im- 
pugned in this case provided that no 
teacher of a private college shal. be dis- 
missed, removed or reduced in rank by 
the governing body or managing council 
without the previous sanction of the Vice- 
Chancellor, etc. It further provided that 
a teacher against whom disciplinary ac- 
tion had been taken had the right to ap- 
peal to the Syndicate and power wes 
given to the Syndicate to order reinstate- 
ment of the teacher in case of wrongful 
removal or to order such other remedial 
measures as the Syndicate deemed fit. It 
was held that provision clearly tcok away 
the disciplinary action from the govern- 
ing body and managing council and con- 
ferred it upon the University. 


40. The D.A.V. College Trust, a trust 
established by a religious minority, ckal- 
lenged Statute 2 (1) (a) made urder cer- 
tain provisions of the Guru Nanak Uni- 
versity, Amritsar, Act in ‘D.A.V. College, 
Jullundur v. State of Punjab’ (1971) 
Supp SCR 688: (AIR 1971 SC 1737). The 
statute challenged provided that changes 
in the appointment of staff should be re- 
ported for the Vice-Chancellor’s ap- 
proval. The Statute was struck down és 
it decidedly interfered with the funde- 
mental rights of the Management of the 
D.A.V. College. 

41. I now come to the most important 
of the rulings given on this subject: ‘Ah- 
medabad St. Xaviers College Society v. 
State of Gujarat, (1974) 1 SCC 717: (AIR 
1974 SC 1389). The Bench that disposed 
of that case consisted of 9 Judges. The 
majority view was held by 7 Judges. Ail 
the cases Supra mentioned were consi- 
dered. That part of the opinion given by 
their Lordships in the Kerala Education 
Bill case (AIR, 1958 SC 956) which relates 
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to provisions similar te ‘the provisions 
before me in the instant case, was des 
parted from by their Lordships in St. 
Xaviers College case. The provisions of 
law challenged in the St, Xaviers College 
case relevant to the case before me wera 
S. 51-A (2) (b). This provision laid down, 
inter alia, that no member of the teach- 
ing staff of any affiliated College shall 
be dismissed or removed except after an 
enquiry in which he had been informed 
of the charges and (a) has been given a 
reasonable opportunity of showing cause 
against the proposed termination and (b) 
such termination was approved by the 
Vice-Chancellor or any authority of the 
University authorised by the Vice-Chan- 
cellor in this behalf. Objection was, 
inter alia, taken by the St. Xavier’s Col- 
lege Management to Cl. (b) requiring ap- 
proval of the Vice-Chancellor or any 
other officer of the University authorised 
by him. It was held that unlimited and 
undefined power was conferred on the 


Vice-Chancellor and that the approval ' 


of the Vice-Chancellor may be intended 
to be a check on the administration. The 
provisions were, therefore, struck down. 


42. Reliance was also placed by tha 
respondents on ‘Gandhi Faiz-e-am Col- 
lege, Shahjahanpur v. University of 
Agra’ (AIR 1975 SC 1821) where the chal- 
lenge to Statute 12A of the Agra Univer- 
sity Statutes was rejected as violative of 
Art. 30 (1). Statute 144 provided that 
each college affiliated to that University 
must be under the management of a re= 
gular constituted governing body (which 
term includes Managing Committee) on 
which the staff of the College shall be 
represented by the Principal of the Col- 
lege and at least one representative of 
the teachers of the College to be appoint- 
ed by rotation in order of senicrity, de- 
termined by length of service in the col- 
lege, who shall hold office for one aca- 
demic year. The Gandhi Faiz-e-am Col- 
lege applied for its recognition. The Col- 
lege was required to comply with the 
provision of Statute 14A. The College au- 
thorities pointed out that the University 
had no right to interfere with the man- 
agement but expressed their willingness 
to comply with it. As the application was 
kept in abeyance the College retracted 
from the concession and challenged the 
vires of Statute 14A and the legality of 
the directive given under it. It was held 
that Statute 14A did not impose an ex- 
ternal element on the management. In 
the words of Krishna Iyer, J. who deliv- 
ered the judgment for the - majority, 
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the Principal and the Representative of- 
the teachers were two ‘innocuous in- 
siders’, The addition of these two, that is, 
the Principal and the representative of 
the teachers was said to ‘strengthen the 
management from within’, The Principal 
was referred to as, ‘internal principal’, 
‘The autonomy’, his Lordship stated, ‘is 
virtually left intact’, It must be noted 
that there the principal as well as the 
representative of the teachers were to 
be appointed and the appointment was 
obvicusly to be made by the management, 
It is evident to me that Gandhi Faiz-e- 
am case (AIR 1975 SC 1821) can clearly 
be distinguished from the present one 
where restrictions were put on the man- 
agement from the outside, thereby total- 
ly displacing the right of the manage~ 
ment. 


43. The latest pronouncement cf Sup- 
reme Court was made in ‘Lilly Kurian 
v. Sr. Lowina’ (AIR 1979 SC 52). The 
question raised there was whether an 
education institution established and 
managed by a religious minority was 
bound by the provisions of Ordinance 33 
(4), Chapter LVII of the Ordinances 
framed by the Syndicate of the Univer- 
sity of Kerala, under S. 19 (j) of the 
Kerala University Act, 1957. Cl. (4) of 
the said Ordinance 33 which is relevant 
for our purpose reads:— 


“Appeal: A teacher shall be entitled to 
appeal to the Vice-Chancellor of the 
university against any order passed by 
the management in respect of the penal- 
ties referred to in items (ii) to (v) Such 
appeal shall be submitted within a period 
of 60 days the appellant receives the 
order of punishment”, 


Sen J., who rendered the judgment in 
that case referred to the passage of the 
judgment of Mathew J., and Chandra- 
chud C. J. wherein their Lordships stated 
that the relationship between the man~ 
agement and a teacher was that of an 
employer and employee and that it pass- 
ed one’s understanding why the manage- 
ment could not terminate the services 
of a teacher on the basis of the contract 
of employment. I have already referred 
to this passage in the earlier part of my 
judgment. Further, in Lilly Kurian’s casa 
a distinction was sought to be drewn by 
counsel for respondents between a prior 
approval required for inflicting a penalty 
and the power to be exercised subse- 
quently in appeal. It was said that while 
a provision making the prior approval of 
the ‘Vice-Chancellor a condition prece=+ 
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dent against dismissal, removal or reduc- 
tion of rank of an employee creates a 
fetter on the exercise of a disciplinary 
control, which the employer undoubtedly 
has, the provision conferring on the Vice- 
Chancellor a power to hear an appeal 
leaves the power of the employer un- 
touched. Their Lordships observed that 
the distinction tried to be drawn was 
without any basis, A feeble attempt was 
made before me also by Shri Chitale to 
distinguish between prior approval and 
subsequent sanction. The proviso chal- 
lenged before me speaks of prior ap- 
proval which even according to the argu~ 
ments advanced in Lilly Kurian case by 
the respondents, creates a fetter on the 
exercise of disciplinary control of the 
employer, which the employer was said 
to undoubtedly possess. Their Lordships 
held in Lilly Kurian case that the Ordi- 
nance 33 (4), Chapter LVII of the Ordi- 
nance framed by the Syndicate of the 
University of Kerala under S. 19 (j) of 
the Kerala University Act would not be 
applicable to an Educational Institution 
established and managed by a religious 
minority, l 

44. Counsel for respondent sought to 
draw a distinction between the rulings 
of Supreme Court on the subject and 
the case before me on the ground that 
the provisions involved in this case were 
different from the provisions involved in 
those cases, It was said that in all the 
cases relied upon by the petitioners the 
provisions which were struck down as 
unconstitutional were provisions where 
power to control on the management 
was given to educational authorities de- 
spite the fact that provisions had been 
made requiring the management to con- 
duct regular enquiry before removal of 
an employee. It is pointed out that sub- 
rule (2) does not require the management 
to conduct an enquiry and that, there- 
fore, the power given in the Proviso to 
the Deputy Director was justified and 
could not be considered as a power ab- 
ridging the right of management of the 
petitioners, Amongst the authorities reli- 
ed upon by the petitioners I find that af 
least two relates to provisions of law 
similar to those contained in the Proviso, 
One of them is the Mother Provincial 
case where Section 56 (2) of the Kerala 
University Act provided that no teacher 
of a private college shall be dismissed, 
removed or reduced in rank by the gov- 
erning body or managing council with- 
out the previous sanction of the Vice- 
Chancellor etc, The provision was struck 
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down as violative of the constitutional 
rights of religious minorities, 


45. The other judgment was rendered 
by Satish Chandra J., as he then was in 
‘St. Joseph’s Higher Secondary School, 
Meerut Cantt. v. Ravi Shankar Sharma’ 
(AIR 1976 All 390). The provision which 
was successfully challenged was S. 16-G 
(3) (a) of the U. P, Intermediate Educa- 
tion Act which provides; ‘“Non-Princi- 
pal, Headmaster or teacher may be dis- 
charged or removed or dismissed from 
service or reduced in rank or subjected 
to any diminution in emoluments or 
served with notice of termination of ser- 
vice except with the prior approval in 
writing of the Inspector. The decision of 
the Inspector shall be communicated 
within the period to be prescribed by re- 
gulations”. In this legal provision also 
there was no stipulation for an enquiry 
preceding the requirements for obtaining 
prior approval of education authorities 
for removal of an employee, 


46. My conclusion is that the confer- 
ral of the powers contained in the Pro- 
viso, on the second respondent, takes 
away the disciplinary power of a mino- 
rity educational institution, The Deputy 
Director has the power to veto the dis- 
ciplinary control of the petitioners, There 
is a clear interference with that power. 
The Proviso is not a regulatory measure 
of the kind that is permissible ky law. 
The Proviso fetters the right of admin- 
istration of the petitioners who belong to 
a minority community. It subverses their 
constitutional rights. Further, the Pro- 
viso not only confers on the Deputy Di- 
rector powers which constitute an en- 
croachment on the petitioners’ right to 
enforce and ensure discipline in its ad- 
ministrative affairs but it is also an un- 
canalised and unguided power as no re- 
strictions are placed on its exercise, Its 
extent is not defined. The powers are un- 
limited. The grounds on which the, De- 
puty Director can interfere with the ad- 
ministrative action taken under sub- 
tule (2) by the petitioners are uncharter- 
ed. The Proviso in as far as it is sought 
to be applied to a minority community, 
is unconstitutional, 

47. I come now to the next question 
and that is whether irrespective of the 
vires of the Proviso the first and second 
respondents were entitled to terminate 
the grants of the school under R. 94. I 
have already pointed out that the first 
and second respondents had no jurisdic- 
tion to stop the grant if the proviso was 
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given the import and the effect which 
their learned counsel sought to give to 
it in an attempt to make the Proviso 
innocuous and intra vires the Constitu- 
tion. R. 94 reads as under:— f 


“R. 94— Reduction in Grants:— Grants 

may be reduced by the Director after 
due warning given to the Management 
if it is found that the provisions of the 
rules laid down in this Code are not duly 
maintained and that the school has de- 
teriorated in-general efficiency. In a case, 
however, of a breach of an instruction or 
an order issued by the Department or 
an infringement of the provisions of a 
rule or rules in the Code, which, in the 
opinion of the Department, is of a seri- 
ous nature, the grant may be reduced or 
withdrawn without any previous warn- 
ing. Also is (in) cases of gross mismanage- 
ment and serious deterioration in stand- 
ard or efficiency and discipline, the 
grants are liable to partial reduction, or 
total withdrawal without any previous 
warning”, 
The first part of the Rule allows the se- 
cond respondent to reduce the grant if 
“the rules laid down in the Code are not 
duly maintained and that the school has 
deteriorated in general efficiency”. It is 
not alleged that the general efficiency of 
the school has been deteriorated. Since 
failure to ‘maintain’ and ‘deterioration’ 
must both co-exist before the grants are 
stopped, and nothing is said about the 
deterioration of general efficiency, the 
first part of the Rule does not apply. 


48. Breach of an instruction or an 
order issued by the department is not 
alleged. What is alleged is the infringe- 
ment of the provisions of R. 74 (2) (i). It 
is not stated that the infringement is in 
the opinion of the department, of a seri- 
ous nature. Under the second part of 
R. 94 it is clear that the infringement 


must be of a serious nature. The depart- - 


ment has not formed the opinion that 
the alleged infringement of R. 74 (2) (i) 
was an infringement of'a serious nature. 
The department proceeded under R. ‘94 
mechanically and stopped the mainten- 
ance grant to the school. The third part 
of the Rule which speaks of gross mis- 
management and serious deterioration in 
standard of efficiency and discipline also 
does not apply because nothing of the 
sort was alleged. 

49. It is an unquestionable fact that in 
modern times no school can be run effi- 
ciently without grants-in-aid given by 
Government. It is the policy of the State 
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that standards of education should bs 
maintained at a reasonably high level. 


The grant given by the State is not a 
largess or a bounty bestowed by the 
Government on the Schools. No educa- 
tional institution would be able to run 
a school under the standards expected 
from it in the modern times if they are 
not given subsidies by the State, The 
Schools can receive grant-in-aid as of 
right. It is, therefore, a matter of para- 
mount importance that grants-in-aid 
should not be reduced or stopped unless 
there are ponderous reasons for doing it. 
This explains why R. 94 has imposed the 
precondition that there should be an in-. 
fringement of the provisions of the Code, 
of a serious nature, before the powers 
under that Rule are resorted to. 

50, For this reascn also I hold that 
the impugned order of the first and se- 
cond respondents stopping the grant-in- 
aid is bad in law. 

51. In the circumstances I allow this 
Writ Petition. The provisions of the se- 
cond part of R. 74 (2) (i), in so far as _ 
they are sought to be applied to religious 
or linguistic minorities are ultra vires 
the Constitution of India and are not ap- 
plicable to them. I quash the orders of 
the second respondent stopping the 
grant-in-aid to the petitioners and direct 
the Director of Education and the Gov- 
ernment to restore the grant-in-aid and 
to continue to pay all the grants in 
future. The respondents shall pay the 
costs of this petition, 

Petition allowed, 


AIR, 1980 GOA, DAMAN AND DIU 14 
TITO MENEZES, J. C. 
Marcelino Sebastiao Fernandes and 
others, Applicants v. Samiro Alcantara 

Vaz and another, Respondents. 

Civil Rev. Appin. No. 41 of 1978, 
D/- 27-2-1979. . 

Civil P. C. (1908), S. 115 — Powers 
under — Scope of — Remedy available 
in trial Court — Court in revision would 
not interfere. 

Where an application made under 
Portuguese Law was dismissed as that 
law was not applicable, application under 
Civil P. C. made in Revisional Court 
would not be entertained when the same 
application could be decided by the trial 
Court. (Para 1) 
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1980 A mesa Administrative etc. v. 


S. Tamba, for Applicants, V. M, 
Neurenkar, for Respondents, 


ORDER :— The respondent filed a suit 
for a permanent injunction against the 
petitioners. In the list of witnesses in 
support of his case, he gave the name of 
one Venkatesh Sinai Virgincar. However, 
Virgincar could not þe examined either 
because he was ill or because he was not 
willing to give evidence. The petitioners 
therefore made an application to the 
Court under Art. 634 of the Portuguese 
Civil P. C. for substitution of the witness 
Virgincar by some other witness, The 
application was made under the Portu- 
guese law under the bona fide belief that 
Portuguese law was applicable to the case 
since the suit was instituted while the 
Portuguese Civil P. C. was in force. Both, 
the trial Court as well as the Appellate 
Court came to the finding that consider- 
ing the provisions of Art. 634 along with 
the provisions of Art. 632, the Court 
could not in the present case, substitute 
the witness Virgincar by any other wit- 
ness. In that view of the matter, the two 
Courts below dismissed the application 
of the petitioners. The petitioners now 
come before me with this revision appli- 
cation on the ground that the Portuguese 
Civil Procedure Code was not applicable 
and that in the circumstances of the case 
the trial Court had, under O. 16, R. 1 sub- 
T. (3), the power to summon the new wit- 
ness which the petitioners wanted to exa- 
mine, in substitution of Virgincar, though 
the name of the said new witness was 
not included in the list of witnesses. This 
argument of Shri Tamba advanced on be~ 
half of the petitioners may be correct. 


However, the application of the peti- 
tioners made to the trial Court was made 
under the Portuguese law. It was made 
for the substitution of one witness by 
another, and it was disposed of by 
the trial Court and the Appellate Court 
under the Portuguese Law. It cannot 
therefore be said that the Court was 
totally in error. In these circumstances, 
it will not be open for me, in revision, 
to set aside the order of the lower Ap- 
pellate Court. It is open for Shri Tamba 
to make a new application under 
O. 16 R. 1 (3) for obtaining a summons 
against the new witness, which he seeks 
to examine in substitution of Virgincar, 
though the name of this new witness was 
not included in the list. If such an appli- 
cation is made the trial Court may dis- 
pose it of according to law, 
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2. In the circumstances, this revision 
application is dismissed. There shall bə 
no order as to costs. 

Revision dismissed. 





AIR 1980 GOA, DAMAN AND DIU 15 
TITO MENEZES, J. C. 

A mesa Administrative do Cofre de 
Nossa Senhora de Boa Vida e Igreja de 
S. Tome, Applicant v. Felicidade de 
Souza and others, Respondents. 

Spl. Civil AppIn. No. 140 of 1976, D/- 
26-4-1979. 

Civil P. C. (1908), ©. 17, R. 2 — Parties 
failing to appear — Case before Mamlat- 
dar Court — On adjourned hearing date 
fixed for cross-examination of respon- 
dent, petitioner’s advocate due to illness 
absent —— Mamlatdar declaring cross- 
examination over and examining wit- 
nesses of respondent — Petitioner’s sub- 
sequent application for permission to 
cross-examine rejected though ground of 
absence of his advocate was considered 
genuine— ©. 17, R- 2 and not O. 9, R. 7 
is applicable — O. 17 gives court the dis- 
cretion to permit petitioner to do the 
cross-examination in such a case -— Mam- 
latdar can thus retrace steps taken by 
him during absence of petitioner. AIR 
1955 SC 425, Foll. (O. 9, R. 7). (Goa, Da- 
man and Diu Mamlatdar’s Court Act (9 
of 1966), S. 18). (Paras 2 and 3) 
Cases Referred: Chronological Paras 
AIR 1955 SC 425 2 

V. M. Neurenkar, for Applicant; L. F. 
Viegas, for Respondent No. 1. 

ORDER:— The first respondent filed an 
application before the Mamlatdar against 
the petitioner for a declaration that he 
was amundcar. The matter was posted up 
for hearing on March 13, 1975 for cross- 
examination of the respondent No. 1. 
Shri Colaco the Advocate for the peti- 
tioner fell iH on that day. In due time 
he informed Shri Viegas, Advocate for 
the first respondent about his illness. As 
Shri Viegas had been informed that the 
Advocate for the petitioner would not be 
present Shri Viegas also did not go to 
the Mamlatdar’s Court on March 13, 1975. 
As the petitioner was absent the learned 
Mamlatdar declared that the cross-exa~ 
mination was over and examined the 
witnesses for the respondent, Thereafter 
the case was adjourned to April 9, 1975. 

The petitioner then made an application 
to the Mamlatdar for permission to cross- 
examine respondent No. 1. The applica- 
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tion was supported by :the . affidavit. of 
Shri Colaco stating that he was ill on 
March 13, 1975 and was unable to attend 
the Court. That affidavit was not chal- 
lenged and the finding of the learned 
Mamlatdar on this point was that the 
ground adduced by the advocate for the 
petitioner for remaining absent was 
genuine, However, he felt that he had no 
discretion to grant the application of the 
petitioner to reopen a case and  cross< 
examine the first respondent because 
O. 9, R. 7, which according to the learn- 
ed Mamlatdar was applicable to the case, 
did not give him power to do so. 


The learned Mamlatdar, therefore, by 
his order dated July 22, 1975, which is 
one of the orders impugned in this writ 
petition rejected the application of the 
petitioner. The petitioner went in appeal 
to the Collector. The Collector agreed 
with the finding of the learned Mamlat- 
dar that Advocate Shri Colaco remained 
absent on March 13, 1975 for good reasons 
but rejected the revision application on 
the grounds on which the application of 
the petitioner was dismissed by the 
Mamlatdar. l 


2. It is pointed out to me by Shri 
Neurenkar that O. 9, R. 7 is not applic- 
able because the date March 13, 1975 
was not the first date of hearing but was 
a date of an adjourned hearing and that 
the provisions applicable were those con- 
tained in O, 17, R. 2, I agree. O. 9, R. 7 
was not applicable. The Order and Rule 
applicable is O, 17 R. 2. This Order gives 
to the Court discretion to give the peti- 
tioner an opportunity to cross-examine 
the respondent No. 1 and to set aside 
any proceedings which went ex parte, 
when there are good reasons for the peti- 
tioner or his Advocate to remain absent, 
A similar situation arose 
Singh v. Election Tribunal, Kotah’ (AIR 
1955 SC 425) where the Supreme Court 
set aside the order of the lower Court 
and remanded it with a direction to pro- 
ceed in the matter along the lines indi- 
cated by the Code. An opportunity, was 
given to the petitioner in that case to 
proceed as if no step had been taken dur- 
ing his absence, 

3. It is argued by Shri Viegas that no 
affidavit of any of the members of the 
Committee of the petitioner was filed be- 
fore the Mamlatdar and that none of the 
members of the petitioner was present 
before the Mamlatdar on March 13, 1975: 
` Shri Viegas further points out that un- 

der Section 16 (2): of the Goa,-Daman:and 
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Diu Mamlatdar’s Court Act, the Mam- 
latdar had full power to grant adjourn- 
ments. Even if that be so he can retrace 
any step taken by him during the ab- 
sence of any party if the Mamlatdar 
feels that the party was absent for good 
reasons as it happened in the present 
case. The Mamlatdar could consider the 
grounds adduced by the petitioner’s ad- 
vocate for remaining absent as bad and 
refuse to set aside the ex parte proceed- 
ings. However, the Mamlatdar felt that 
though the grounds for remaining absent 
were good he had no power under the 
law, The learned Mamlatdar failed to 
exercise the discretion vested in him. 

4. I, therefore, allow this writ peti- 
tion, set aside the order of the Mamlat- 
dar dated July 22, 1975 and that of the 
Collector dated April 1, 1976. 

Petition allowed, 


AIR 1980 GOA, DAMAN AND DIU 16 
K, M: MISHRA, Addl, J. C. 


Motiram Datta Gaundalkar, Applicant 
v. Venkatesh Atchut Dalal and others, 
Respondents, a . 

Civil Misc. Applns, Nos. 21 and 42 of 
1978, D/- 23-5-1979. 

(A) Goa, Daman & Diu Municipalities 
Act (7 of 1969), S. 16 (2) (a) — Expres- 
sion ‘any lease’ — It includes all types 
of leases, permanent as well as tempo- 
rary. AIR 1960 Bom 126, Distinguished. 

(Para 5) 

(E) Civil P. C. (1908), S. 115 — Goa, 
Daman & Diu Municipalities (Election) 
Rules (1969), R. 15 — Appeal under R. 15 
— Question as. to non-joinder of parties 
not raised — Such question being one 
touching upon jurisdiction, held, could 
be entertained in revision against appel- 
late order. AIR 1953 Pepsu 133, Distin- 
guished, (Para 7) 

(C) Civil P. C. (1908), S. 115 — Goa, 
Daman & Diu Municipalities (Election) 
Rules (1969), R. 15 (10) and (15) — Re- 
vision against appellate order — Main- 
tainable. i 

The reference to the District Judge in - 
sub-rule (10) of Rule 15 is intended as a 
reference to the District Court. There- 
fore the District Judge under the Rules 
acts as a Civil Court in dealing with an 
appeal under sub-rule (10) of Rule 15, 
His decision thereunder is not final; it is 
subject to revision by the High Court. 

; ‘(Para 8) 
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(D) Constitution of India, Art, 227 — 
Goa, Daman & Diu Municipalities (Elec- 
tion) Rules (1969), R. 15 — Writ against 
appellate order — Maintainability. 

Having regard to the fact that no poll 
has yet taken place, that the nomination 
paper of the petitioner has been illegally 
rejected, and lastly that the Civil Judge 
has not been alive to his duty in not con= 
sidering the statutory rule namely as to 
whether the appeal petition is properly 
constituted or not, held, that this is an 
appropriate and proper case where writ 
petition will lie and suitable relief can 
be granted to the petitioner who other- 
wise is likely to suffer irreparable loss, 
if made to avail of the alternative 


remedy. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1977 SC 282 8 
AIR 1977 SC 1703 9 
AIR 1976 SC 2283 9 
AIR 1975 Bom 205 (FB) 9 
AIR 1971 Madh Pra 195 (FB) 9 
AIR 1971 Pat 65 (FB) 10 
AIR 1968 SC 1355 13 
AIR 1963 Bom 183 10 
AIR 1963 Madh Pra 218 8 
AIR 1962 Cal 53 10, 12 
AIR 1960 Bom 126 2, 5 
AIR 1960 Bom 127 9 
AIR 1958 Bom 507 8 
AIR 1953 Pepsu 133 6, 7 
AIR 1952 SC 64 9, 10 
AIR 1935 PC 5: 1935 All.LJ 44 7 


1913 AC 546: 109 LT 562, National Tele- 
phone Co, Lid, v. Post-master General 
8 


S. K. Kakodkar, for Applicant (in both 
C. M. Appins.); M. S. Usgaocar, for Re- 
spondent No, 1 (in both C. M. Appins,), 


ORDER:— Since these two Civil Mis- 
cellaneous Applications Nos. 21 and 42/ 
1978 raise common questions of facts and 
law, it is expedient to deal with them 
together and dispose them of by a com- 
mon judgment, 


2. The petitioner in both the Civil 
Miscellaneous Applications, Shri Venka- 
tesh Atchut Dalal (respondent No. 1 in 
C. M. A. No, 21/78) and Smt. Yamunabai 
Palandikar (respondent No. 1 in C. M. A, 
No. 42/78) along with four others, name- 
ly Deepak Alve, Santosh Malwankar, 
Narcinva Naik and Surendra Kuncolien- 
kar filed their nominations as candidates 
for the bye-election as councillors. from 
Ward No. 9 of the Margao Municipal 
Council scheduled to take place on 7th 
` May, 1978, Respondent No. 1-in both the 
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applications objected to the nomination 
of the petitioner on the ground that he ` 
holds a lease of a plot of the Margao 
Municipal Council, The Returning Offi- 
cer/Respondent No, 2 in both the appli- 
cations overruled the objections and de- 
clared petitioner’s nomination as valid, 
Shri Venkatesh Atchut Dalal (respondent 
No, 1 in C, M. A. No, 21/78) and Smt, 
Yamunabai Palandikar (respondent No. 1 
in C.M.A, No. 42/78) preferred two sepa- 
rate appeals to the Dist, Judge, Goa, Da~ 
man and Diu, at Panaji under Rule 15 
of the Goa, Daman and Diu Municipali- 
ties Election Rules, 1969. The District 
Judge made over the said two appeals 
to the Addi, Civil Judge, Senior Divi~ 
sion, Margao, for disposal as provided in 
sub-rule (11) of Rule 15 referred to 
above. The learned Addl. Civil Judge, 
Senior Division, Margao, by the impugn= 
ed order set aside the order dated 12th 
April, 1978 passed by the Returning Offi- 
cer and allowed the appeals holding that 
the petitioner has incurred the disquali~ 
fication by reason of the provisions con= 
tained in Section 16, sub-section (1) (k} 
of the Goa, Daman and Diu Municipali- 
ties Act, 1968 (to be hereinafter called 
as ‘the Act’), In holding as above, tha 
learned Addl, Civil Judge relied on Nara= 
yan Laxman v, State of Bombay (AIR 
1960 Bom 126), 

3. The first point which has been urg- 
ed by Mr. Kakodkar who appeared on 
behalf of the petitioner is that the learn- 
ed Senior Civil Judge is wrong in hold~ 
ing that the case of Narayan Laxman 
(supra) is applicable to the instant case, 
because the C. P, and Berar Municipal 
ties Act, 1922 has no provision such as 
Section 16 (2) (a) of the Goa, Daman and 
Diu Municipalities Act, 1968 (to be here- 
after referred to as the ‘Municipal Act’). 
This submission requires careful examina 
tion. 

4, The relevant part of Section 15 of 
the C, P. and Berar Act runs thus:— 

“No person shall be eligible for elec- 
tion or nomination as a member of the 
committee if such person— 

(1) has directly or indirectly any share 
or interest in any contract with, by or 
on behalf of the committee while owning 
such share or interest: 

Provided that in casés (e), (f)...... and (j) 
the disqualification may be removed by 
an order of the State Government in 
this behalf and in case of (1) the disqua- 
lification may be removed by an order 
caer Deputy Commissioner in this bẹ- 
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The relevant part of Section 16 (1) (k) 
and S. 16 (2) (a) of the Municipal Act 
reads as under:— 

“S. 16 (1) (k):— save as hereinafter 
provided, has directly or indirectly, by 
himself or his partner, any share or in- 
terest in any work done by order of the 
Council or in any contract with or under 
or by or on behalf of the Council; or 


S. 16 (2)}— A person shall not be deem- 
ed to have incurred disqualification un- 
der clause (k) of sub-section (1) by rea- 
son only of his— 


(a) having any share or interest in 
any lease, sale or purchase of any im- 
movable property or in any agreement 
for the same; of.........” 


Narayan Laxman Koltewar and others, 
the petitioners in the Bombay case after 
being elected members of Warora Munici- 
pality in the year 1955 took leases of 
certain rooms belonging to the Munici- 
pality. It was because of that the Com- 
missioner exercising power under Sec- 
tion 22 (2) of the C. P. and Berar Munici- 
palities Act declared that they had incur- 
red a disqualification set out in Sec. 15 
of the Act and consequently had ceased 
to be member of the Municipality. They 
then moved the High Court in Special 
Civil Application for quashing the afore- 
said order of the Commissioner. It was 
contended on behalf of the petitioners 
that by merely taking leases of rooms 
belonging to the Municipality a member 
does not incur a disqualification under 
Section 15. The Court while rejecting the 
contention held:— 


“There is no doubt that when there is 
subsisting lease there are subsisting ob- 
ligations; those obligations being of a 
continuing nature, it must follow that a 
lease of property from a Municipality is 
a disqualification under Section 15 (1) of 
the C. P. and Berar Municipalities Act 
for being a member thereof.” 

At another place their Lordships observ- 
ed:— 

“That no doubt a lease is a transfer of 

property but there are various clauses 
in the lease and various covenants which 
are imported into it by Section 108 of 
the T. P. Act which give rise to contrac- 
tual rights and obligations. Therefore 
though a lease is a transfer, it cannot be 
said to have ceased to be a contract al- 
together.” 
The principle that emerges from the 
aforesaid decision is that a lease is -a 
composite thing, a transfer as well as a 
contract, 
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5. It is not in dispute that there is no 
provision such as one contained in Sec- 
tion 16 (2) (a) of our Municipal Act. A 
perusal of Section 16 (1) (k) read with 
Section 16 (2) (a) leaves no doubt that 
while contractual relations give rise to a 
disqualification the lease seems to have 
been excluded from operation as a bar, 
There appears to be a significant distinc- 
tion between that case and the case on 
hand on account of absence of a provi- 
sion like the one contained in our Act, 
which as already stated above takes out 
lease out of contract. The learned Civil 
Judge has tried to read a permanent ` 
lease into Section 16 (2) (a) and has 
given to it a restrictive meaning. In 
other words in his view as in the case of 
a permanent lease there is no continu- 
ance of obligation, only such lease is ex- 
cluded from Section 16 (1) (k). I have 
already quoted Section 16 (2) (a) which 
contains the expression ‘any lease’, Thus 
there is very little scope to limit the said 
provision to permanent leases only (and) 
not lease for a fixed time. The expression 
‘any lease’ would in my view include all 
types of leases, permanent as well as 
temporary. The use of the terms ‘sale’ 
or ‘purchase’ would also not enable one 
to hold that the lease mentioned therein, 
refers to a permanent lease. Conclusion, 
in the circumstances, seems to be in- 
escapable that lease which undoubtedly 
embodies a contract is excepted in our 
law. Consequently my finding is that the 
decision of the learned Addl. Civil Judge 
Senior Division is not sustainable in law 
and the case of Narayan Laxman will 
have therefore no application to the in- 
stant case, 


6. It is next contended by Mr. Kakod-~ 
kar that the learned Addl. Civil Judge 
had no jurisdiction to entertain a peti- 
tion which did not strictly comply with 
the requirements of Rule 15 (5) of the 
Goa, Daman and Diu Municipality 
(Election) Rules, 1969 (to be hereinafter 
called as ‘the Rules’), The rule reads as 
follows:— 


"R. 15 (5):— In every appeal under 
this rule, the applicant shall join as re- 
spondents all the candidates (other than 
himself) whose nominations have been 
accepted by the Returning Officer.” 


It is argued that on account of the use 
of the word ‘shall’ it is mandatory to 
join as respondents ali the candidates 
(other than himself) whose nominations 
have been accepted by the Returning 
Officer. There was no properly constitut- 
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ed appeal before the Civil Judge inas- 
much as candidates whose nominations 
had been accepted were not joined as 
respondents to the appeal as required 
under the Rule quoted above. Mr. Us- 
gaocar, learned Advocate for the respon- 
dents on the other hand, has argued that 
it is nowhere laid down that for non- 
foinder the appeal will be infructuous; 
that this point was never urged before 
the Addl. Civil Judge and that the Rule 
is not mandatory but merely directory. 
To support his contention, Mr. Usgaocar 
has referred to the case of Hukam Singh 
v. Sardul Singh (AIR 1953 Pepsu 133). 
In that case their Lordships were deal- 
ing with a case arising out of Represen- 
tation of the People Act (1951). It ap- 
pears from the facts of the said case that 
respondents Nos. 8 to 11 who had with- 
drawn their candidature after. nomina- 
tion, were not impleaded as parties to 
an election petition presented to the 
Election Tribunal as required under Sec- 
tion 82 of the Representation of | the 
People Act (1951). They were subse- 
quently added by the Tribunal. The 
question which arose was, whether re- 
spondents Nos. 8 to 11 were necessary 
parties. It was held that they were ne- 
cessary parties whose inclusion in the 
petition as respondents so far as the per- 
son making the petition was concerned 
was indispensable, The word ‘shall’ in 
Section 82 casts on the petitioner a duty 
to implead all the duly nominated candi- 
dates as respdndents. However, the pre- 
scription provided by the word ‘shall’ 
has to be considered as merely directory, 
the neglect of which does not affect the 
validity of the petition or involve any 
other consequences than a liability to a 
penalty, if any, were to be imposed by 
the Tribunal for breach of the prescrip- 
tion. 

7. It will be remembered that in that 
case respondents Nos. 8 to 11 were ulti- 
mately brought on record. In the instant 
case no such thing has happened. This 
is the reason why I feel that it is doubt- 
ful if the principle laid down therein 
can be applied to the case on hand. In 
this connection I would like to refer to 
the case of Privy Council reported in 
AIR 1935 PC 5. The principle laid down 
there is this:— 

“After all it is to be remembered that 
all appeals in this country and elsewhere 
exist merely by statute and unless the 
statutory conditions are fulfilled no juris- 
diction is given to any Court of justice 
to entertain them.” 
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_ I believe that the aforesaid decision 
still holds its effect on us. It is true in- 
deed that the question (of) non-joinder 
does not seem to have been urged before 
the Civil Judge, but since it is a matzer 
touching upon the jurisdiction, and it 
was also the duty of the Court to sea 
that the appeal is properly constituted, 
there appears to be no illegality in enter- 
taining the said question even at this 
stage. For the reasons stated above, I 
do not think the case of Hukam Singh 
(supra) can come to the aid of the re- 
spondents, 


8 Mr. Usgaocar then submits that no 
revision lies in view of sub-rule (10) of 
Rule 15 of the Rules. The said Rule reads 
as follows:— 


“(10) The decision of the District Jucge 
on appeal under this Rule and subject 
only to such decision, the decision of the 
Returning Officer accepting or rejecting 
the nomination of a candidate snall be 
final and conclusive and shall not be 
called in question in any Court”. 

Mr. Kakodkar, on the other hand, sub- ` 
mits that the aforesaid provision does 
not act as bar to entertain a revision 
application. According to him thea term 
‘District Judge’ mentioned in sub-r. (10) 
means a Court of Civil Jurisdiction end 
not a persona designata. Therefore, 
Court’s power under Section 115 of C.F.C. 
cannot be taken away by Rule 15. To 
support his argument, he has referred 
to AIR 1958 Bom 507, AIR 1963 Madh 
Pra 218 and AIR 1977 SC 282. The Bom- 
bay case arose out of an election matter: 
In that case the election of the petitioner 
to Municipal Committee was set aside by 
a Civil Judge on 22-9-56 on the ground 
that he was disqualified to vote under 
Section 143 of the Representation of the 
People Act (43 of 1951). It was held that 
it was open to the applicant in revision 
to raise a contention founded upon Sec- 
tion 74 of the Central Act (Act 27 of 
1966) which repealed Section 43 of 1951 
of the Central Act and came into farce 
on 28-8-56. The question. raised was a 
question which affected the very juris- 
diction of the Civil Judge to pass the 
order which he had passed and was of 
such fundamental importance that it 
ought to be allowed to be raised in re- 
vision. The case of Kailaschandra, AIR 
1963 Madh Pra 218 arose out of Madhya 
Pradesh Accommodation Control Act (23 
of 1955). Under Section 12 of the Act 
just referred to above, an appeal lies 
to the District Judge. A question arose 


20 Goa.. 


whether a revision would. lie against the 
decision of the District Judge. Their 
Lordships held that a revision would lie, 
In holding as above their Lordships re- 
ferred to a plethora of cases including 
(those) of the Privy Council and of the 
Supreme Court touching on the point, 
Their Lordships also dealt with the 
question whether the mention of the fact 
that the decision of the District Judge 
would be final prevents exercise of revi- 
sional jurisdiction over the said order, 
. They observed as follows:— 


“Now Section 12 also says that the de- 
cision of the Appellate Court shall be 
final. This only means that the decision 
of the Court of the District Judge shall 
not be appealable. It does not imply that 
it is not open to revision under Sec. 115 
of the C.P.C. In numerous cases it has 
been held that whenever it is provided 
that a decision shall be final, all that is 
meant is that the decision shall not be 
appealable and not that it would not be 
open to revision or review”, This find- 
ing has also been reached after examina- 
tion of a large number of cases, 


In the case of Kerala S, E. Board v, 
T. P. Kunhaliumma (AIR 1977 SC 282), 
the Supreme Court considered this ques- 
tion in relation to the Telegraph Act, 
The relevant observation of their Lord- 
Ships may be profitably quoted here:— 

“20. The provisions in the Telegraph 
Act which contemplate determination by 
the District Judge of payment of com- 
pensation payable under Section 10 of 
the Act indicate that the District Judge 
acts judicially as a court. Where by sta- 
tutes, matters are referred for determi- 
nation by a Court of Record with no 
further provision the necessary implica- 
tion is that the Court will determine the 
matters as a court (See National Tele- 
phone Co. Ltd. v, Postmaster General 
1913 AC 546). In the present case the 
statute makes the reference to the Dis- 
trict Judge as the Presiding Judge of the 
District Court, In many statutes refer- 
ence is made to the District Judge under 
this particular title while the intention 
is to refer to the Court of the District 
Judge. The Telegraph Act in Section 16 
contains intrinsic evidence that the Dis- 
trict Judge is mentioned there as the 
Court of the District Judge. Section 16 
(4) of Telegraph Act requires payment 
into the Court of the District Judge such 
amount as the telegraph authority deems 
sufficient if any dispute arises as to the 
. persons entitled to receive: compensation. 
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Again, in Section 34 of the Telegraph 
Act reference is made to payment of 
Court-fees and issue, of processes both 
of which suggest that the ordinary 
machinery of a court of civil jurisdic- 
tion is being made available for the 
settlement of these disputes, Sec, 3 (15) 
of the General Clauses Act states that 
the District Judge in any Act of the 
Central Legislature means the Judge of 
a principal Civil Court of original juris- 
diction other than the High Court in 
the exercise of its original civil jurisdic- 
tion, unless there is anything repugnant 
in the context. In the Telegraph Act 
there is nothing in the context to sug- 
gest that the reference to the District 
Judge is not intended as a reference to 
the District Court which seems to be 
the meaning implied by fhe definition 
applicable thereto. The District Judge 
under the Telegraph Act acts as a civil 
court in dealing with applications under 
Sec. 16 of the Telegraph Act.” 

Nothing has been pointed out to me 
to hold that the reference to the District 
Judge in the sub-rule is not intended as 
a reference to the District Court. There 
fore on the authorities cited above, it is 
reasonable to come to the conclusion 
that the reference to the District Judge 
in sub-rule (10) of Rule 15 is intended 
as a reference to the District Court. 
Therefore the District Judge under thel 
Rules acts as a Civil Court in dealing 
with an appeal under sub-rule (10) of 
Rule 15, His decision thereunder is not 
final; it is subject to revision by the Hig 
Court, I therefore find it difficult to 
agree with Mr. Usgaocar that no revi- 
sion lies against the order of the District 
Judge. 

$. Mr. Usgaocar’s next contention is 
that no writ either under Article 226 or 
227 would lie against the decision of the 
District Judge acting under sub-rule (10) 
of Rule 15 of the Rules on the ground 
that there is an alternative remedy in 
terms of Art. 226 (3) of the Constitution, 
The petitioner can raise the present dis- 
pute under Section 22 of the Municipal 
Act though Section 22 of our Act does 
not specifically say that rejection of no- 
mination can be challenged. Section 21 
of the Bombay Municipal Act similar in 
that respect came to be considered in a 
decision reported in AIR 1975 Bom 205 
and it has been held there that the peti- 
tioner could take this point in his elec: 
tion petition. Similarly the present peti- 
tioner can also carry the present dispute 
to the authority empowered: to hear the 
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election dispute under Section 22 of the 
Municipal Act. 


‘Mr, Kakodkar, on the other hand, has 
' pubmitted that existence of an alterna~ 
five remedy is no bar for filing of writ, 
In suitable and appropriate cases a writ 
may lie; secondly there is no remedy 
provided against the impugned order; 
thirdly in the present case the alterna~ 
five remedy as suggested is not efficaci~ 
ous; fourthly the impugned order can 
only be collaterally attacked but not di- 
rectly under Section 22 of the Municipal 
Act and lastly the petitioner cannot be 
relegated to the position in which he was 
at the time of filing the nomination even 
if he succeeds in his petition under Sec= 
tion 22 of the Municipal Act, 


In support of his contention Mr. Us- 
gaocar has, in the first place referred 
to the case of Malam Singh v. Collector, 
Sehore (AIR 1971 Madh Pra 195). The 
facts of that case are that nomination 
papers filed by the petitioners for being 
chosen as Panchas at the Grampancha- 
yat election were rejected during 
tiny on the ground that they had not 
paid all taxes due against them to the 
Gram Panchayat for the last financial 
year and were therefore disqualified for 
being a Panch, Sarpanch or Up-Sarpanch 
of a Grampanchayat under S. 17 (1) (i) 
of the Madhya Pradesh Panchayats Act, 
1962. The petitioners filed Civil Writ Pe- 
titions for issuing writs in the nature of 
certiorari for quashing the orders of the 
Returning Officer on the ground of im- 
proper rejection of their nomination 
papers. The question that arose for con- 
sideration in the reference made to the 
Full Bench was whether in view of the 
remedy of an election petition provided 
for under Section 357 (1) Madhya Pra- 
desh Panchayats Act,-the High Court 
could exercise their powers under Arti- 
eles 226 and 227 for interfering with an 
interlocutory order passed during the 
process of election. It was answered in 
the negative. In that connection their 
Lordships of the Full Bench had to con- 
Bider several decisions including AIR 
1952 SC 64. It will be remembered that 
in the Madhya Pradesh Panchayats Act 
there is no appeal provided against im- 
proper acceptance or rejection of nomi- 
nation papers as in our Rules. This fact 
was noticed by their Lordships while 
rendering the decision. Secondly $S. 357 
clause (1) of the Madhya Pradesh Pan- 
chayats Act is identically same as S. 80 
of the Representation of the People Act, 
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1951. In this connection notice was taken 
of Art. 329 (b) of the Constitution. Final- 
ly the Full Bench observed as follows:— 

“In view of the provisions of the Ma- 

dhya Pradesh Panchayats Act, 1962 
which provides for an adequate remedy, 
namely the remedy of an election peti- 
tion to be presented after the election is 
over for all grievances whether ground- 
ed on the ultimate result of the election 
or upon any interlocutory order passed 
in the process of election, we are of the 
view that where that remedy is avail- 
able, it would not be proper for the High 
Court to exercise its undoubted powers 
under Articles 226 and 227 of the Con- 
stitution for interfering with an inter- 
locutory order passed during process of 
election, save in very exceptional circum- 
stances.” 
Two things emerge from the aforesaid 
decision. The Madhya Pradesh Pancha- 
yats Act, 1962 provides an adequate re- 
medy by way of election petition to be 
presented after the election is aver for 
all grievances including improper rejec- 
tion or nomination of candidature. Ex- 
cept in very exceptional circumstances 
the High Court should be slow in exer- 
cising its undoubted powers under Arti- 
cles 226 and 227 of the Constitution. The 
third admitted thing is that the Madhya 
Pradesh Panchayats Act, 1962 did noť 
contain a provision such as the ons found: 
in our Rules, 

The next case relied upon is the case 
of A, K., Shrivastava v, Bhupendra Ku- 
mar Jai, AIR 1977 SC 1703. It has been 
observed therein that where thera is an 
appropriate or equally efficacious re- 
medy, the Court should keep its hands 
off, This is more particularly so where 
the dispute relates to an election, Still 
more so where there is a statutorily pre- 
scribed remedy which almost reads in 
mandatory terms. That case arose out 
of election to the Bar Council of Madhya 
Pradesh. In the Rules for election ta 
Madhya Pradesh Bar Council under the 
Indian Advocates Act with the approval 
of the Bar Council of India there is spe- 
cific provision regarding the constitu- 
tion of Election Tribunals, The Supreme 
Court had to consider in the appeals 
whether the High Court fell into a griev- 
‘ous error in entertaining the writ peti- 
tion in view of a specific provision re- 
garding challenge of the election under 
the Election Rules. On the application 
of the dictum laid down by the Supreme 
Court as referred to above, the appeals 


_ were allowed. To put. it differently the 
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Supreme Court found that Rule 31 pro- 
vides an appropriate and efficacious re- 
medy for challenging the election before 
the Tribunal. 


In the case of Keshav Govind v. Extra 
Asst. Judge (AIR 1960 Bom 127) which 
arose out of Bombay District Municipal 
Act of 1901 the moot question was whe- 
ther in an election petition filed under 
Section 22 of the aforesaid Act the peti- 
tioner could challenge the validity of 
the nomination of the opponent on the 
ground of their disqualification to stand 
for election under Section 15 (1) of the 
Act. It was held that the question could 
be raised and decided in an application 
filed under Section 22. 


The next case referred to by Mr. Us- 
gaocar is Dattatraya Narhar v. Prabha- 
kar Divakar, AIR 1975 Bom 205 (FB) 
` which arises out of Maharashtra Muni- 
cipalities Act, 1965. The applicant there- 
in had filed a revision petition against 
the order of the learned Extra Asst. 
Judge, Amraoti setting aside his election 
to Amraoti Municipal Council on an elec- 
tion petition filed against him by one of 
the defeated candidates on the ground 
that the applicant was ineligible for con- 
testing from a particular ward on ac- 
count of the fact that his wife was em- 
ployed as the headmistress in the Muni- 
cipal Marathi Girls School, Amraoti. 
There was no question of alternative 
remedy in that case. One of the points 
urged in support of the retention was 
that in a petition und-~ Section 21 of the 
Act the election of a successful candi- 
date would only be challenged on the 
ground that he was guilty of corrupt 
practice and that it was not permissible 
in such a petition to urga by way of a 
ground a plea as regards disqualification 
of Councillor as contemplated by Sec- 
tion 16 (1) (i) of the Act. This argument 
was repelled and it was held that the 
candidate was not deprived of that right 
when he was entitled to file an election 
petition in his capacity as an elector as 
well. Another argument raised was that 
in view of finality attached to `a decision 
as regards an appeal filed under Rule 15 
before the District Judge in the matter 
of improper rejection or acceptance of 
nomination papers, no election petition 
touching that point could be filed. This 
argument was also not accepted on the 
basis that Rule 15 could not override 
the statute which properly interpreted 
means that objection regarding improper 
rejection of nomination papers could be 
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subject-matter of an election petition un- 
der Section 21. The Supreme Court in 
the case of Madhukar v. Jaswant, AIR 
1976 SC 2283 approved the abovemen- 
tioned Bombay case. The following ob- 
servation of their Lordships may be 
read:— ` 

“x x x We are satisfied that an elec- 

tion petition under Section 21 is all-in- 
clusive and not under-inclusive. What we 
mean is that even if the invalidation of 
the election is on the score of the dis- 
qualification under Section 16 it is appro- 
priate to raise that point under Sec. 21 
which is comprehensive. All grounds on 
the strength of which an election can be 
demolished can be raised in a proceed- 
ing under Section 21. The language of 
the provision is wide enough. May be 
that supervening disqualifications after a 
person is elected may attract Section 44. 
But we are unable to agree that the 
latter provision goes back on the width 
of the specific section devoted to calling 
in question an election of a Councillor 
(including the President). We are in this 
regard with the Full Bench decision in 
Dattatraya (AIR 1975 Bom 205 (FB)) 
Likewise is the fate of the feeble argu- 
ment that because there is a provision 
for challenging the nomination of a can- 
didate and for appealing against the de- 
cision of the Returning Officer regarding 
that petition it is not permissible to urge 
the grounds then available later before 
the Tribunal,” 
From the decision of the Supreme Court 
it is clear that irrespective of a provision 
affording an opportunity to challenge 
the nomination of a candidate by way 
of an appeal provided in the Rules, the 
same ground. can still be urged, before 
the Election Tribunal later. 

10. I will now proceed to examine 
some decisions cited-by Mr. Kakodkar, 
The first case to be noticed is the one 
rendered in the case of Dilip Kumar 
Singh v. State of Bihar, AIR 1971 Pat 65 
(FB). The dictum laid down therein and 
relevant for our purpose may be quoted 
as under:— 

“Applications filed before the Poll is 
actually held deserve somewhat different 
consideration. If nomination paper of a 
candidate is rejected on a ground which 
on the face of the record is illegal; it 
will not be in the interest of justice to 
ask that candidate to wait till the elec- 
tion is over and then to file an election 
petition before the Election Tribunal. In 
such cases the High Court may inter 
fere,” 





1980. 


So according to the above decision exist- 
ence of an alternative remedy is no bar 
for maintainability of a writ. The next 
case is AIR 1963 Bom 183. It says that 
ordinarily the High Court will not stay 
an election or pass any order which will 
result in the election being postponed. 
Where however, the matter is brought 
before the High Court sufficiently in ad- 
vance and where the matter can be heard 
and disposed of before the polling is due 
to take place and where there is an error 
apparent on the face of the record, there 
is no reason why the High Court should 
not correct the error. Though no hard 
and fast rule can be laid down in this 
manner, each case should be considered 
on its own facts and where without stay- 
ing or postponing the election it is pos- 
sible to set matters right before the elèc- 
tion takes place, it will be appropriate 
and desirable to do so. In arriving at the 
above conclusion their Lordships took 
note of the decision reported in AIR 
1952 SC 64 and distinguished the same. 
The Calcutta High Court had occasion to 
examine this self-same question in rela- 
tion to Article 227 of the Constitution, 
in the case of Narendra Nath Chatterjee 
v. Commr. of Bally Municipality, AIR 
1962 Cal 53. The Bengal Municipal Act 
itself under the Election Rules provides 
distinctly for an appeal to the District 
Magistrate at a pre-election or pre-pol- 
ling stage against inter alia improper re- 
jection of a nomination paper as in our 
case. The said Rule further attaches fina- 


lity to the decision of the District Magis-. 


trate also similar to our case. The Court 
held that in regard to elections under 
the Bengal Municipal Act, the High 
Court has power to interfere in exercise 
of its extraordinary power under Art. 227 
of the Constitution even at a pre-elec- 
tion or pre-polling stage when there is 
improper rejection of a nomination paper 
of a candidate, In that case it was found 
that the appellate authority had not ap- 
plied its mind to the real question in- 
volved and therefore the Court finally 
quashed the order and made the rule 
absolute. 


11. It will be seen that Articles 226 
and 227 of the Constitution confer very 
wide powers on the High Courts. They 
prescribe no limit on their power. It is 
nowhere said that High Courts cannot 
issue writ if an alternative remedy is 
available to the petitioner and that has 
not been availed of: But it is now quite 
settled that where an: alternative remedy 
is open to a petitioner and that he does 
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not exhaust that remedy a Court ordi- 
narily would not issue a writ in his fav- 
our. At the same time it is also well 
established that in appropriate cases 
writs may be issued by a High Court 
where an alternative remedy exist; and 
has not been availed of by the petitioner, 
To put it otherwise, existence of an alter- 
native remedy is no bar to the exercise 
of the powers of a High Court under 
Articles 226 or 227 if the circumstances 
of the case demand interference. An 
error apparent on the face of the records 
may be one such circumstance. Similar- 
ly, avoidance of hardship to a party may 
be another circumstance. Mr. Kakodkar 
cannot possibly now argue that the pre- 
sent dispute cannot be raised under Sec- 
tion 22 of the Municipal Act in view of 
the Bombay decision approved by the 
Supreme Court (supra). What remains 
to be examined is whether the remedy 
is efficacious and whether the circum- 
stances are such so as to call for inter- 
ference under the extraordinary powers 
of the Court. As to the first ‘point it is 
argued that the dispute under S. 22 oł 
the Municipal Act will have to be filed 
before the District Court which decided 
the present dispute. Once the court has 
taken one view, it is hardly expected 
that the Court could take a different 
view. This apprehension is baseless. The 
District Judge may not entrust the peti- 
tion under S. 22 of the Act to the same 
Judge; he may himself dispose it of if 
need be. If the District Judge himself 
hears the election petition, the present 
grievance will not arise. Likewise the 
argument that the petitioner cannot be 
relegated to his former position is with- 
out any substance, How the petition un- 
der Section 22 of the Act would be dis- 
posed of, it is difficult to say at this stage, 
It has also not been pointed out to me 
how the petitioner will not be relegated 
to his former position, if he succeeds in 
establishing the dispute. Now coming te 
the exceptional circumstances, it is aj- 
mitted that election in this case has not 
yet taken place; in other words, the p2- 
titioner has approached the Court at the 
pre-polling stage. But this by itself will 
not be a sufficient ground unless it is 
shown that there is some patent error in 
the impugned order which required to 
be set right. Every error will not attract 
Art. 226/227. It is only such errors which 
are apparent on the face of the record 
or which involve jurisdiction which can 
eall in interference by exercising powers 


under Articles 226 and 227 of the Consti- 
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tution. So far no court has laid down 
specifically what is an error apparent on 
the face of the record. The matter has 
been left to the Court to determine it 
with reference to the facts and circum~ 
stances of each case, In so far as this 
case is concerned, I am unable to hold 
that the error as regards the finding 
that the petitioner has incurred the dis- 
qualification being a lessee is apparent 
on the face of the record, though un- 
doubtedly it is not a sound one and as 
such an illegal order, Every illegal order 
cannot be put right under writ jurisdic- 
tion. But there is another thing which 
seems to have affected the very jurisdic- 
tion of the Court and it is regarding the 
non-joinder of the necessary parties to 
the petition filed before the District 
Judge, later transferred and disposed of 
by the Civil Judge. It is not disputed 
that necessary parties have not been im- 
pleaded but the contention is that this 
point not having been taken ought nof 
to be allowed in this Court. I am unable 
to agree to this because, law and rule 
provide as to who should be made par- 
ties to such a petition in appeal, A Court 
gets jurisdiction to decide a cause only 
if it conforms to the statutory require- 
ment. In this case the rule regarding im- 
pleading of parties has been found to be 
in mandatory terms. So it was the duty 
of the Court to examine before taking up 
the hearing as to if the appeal petition 
filed was in accordance with the statu- 
tory requirements or not. The Court in 
this regard has failed to exercise a juris- 
diction vested in it under the rule hav- 
ing the force of law, This in fact and 
substance amounts to illegal exercise of 
jurisdiction touching upon the maintain~ 
ability of the petition, This feature fur- 
nishes one cogent ground that can be 
pressed into service in holding that the 
impugned order suffers from a jurisdic- 
tional error, In these circumstances it 
is difficult to hold that the learned Civil 
Judge sitting as the appellate authority 
acted at all in discharging his duties as 
contemplated by the relevant statutory 
rule particularly when it is reasonably 
clear beyond all possible doubt that he 
overlooked an important requirement 
which alone could have made the appeal 
competent and vested in him the juris- 
diction to dispose it of in the manner 
he chose and even wrongly irrespective 
of the position that the interested party 
did not take objection or failed to point 
out the defect. This instant case in my 
opinion is one where the tribunal has nol 
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kept itself within the bounds of its au- 
thority which is generally an accepted 
ground for interference, 


12. Now turning to the other aspect 
or circumstance, I am inclined to take 
the view that if the petitioner in the in- 
stant case cannot get the relief against 
the wrong that has been done to him 
consequent upon rejection of his nomina- 
tion papers on an unsustainable ground, 
he will certainly suffer irreparable in= 
jury and loss and will have to wait with- 
out any fault on his part till the elec- 
tion is over. In the view I have taken I 
have the support and approval of the 
Calcutta High Court in the case of 
Narendra Nath (supra) in which a point 
Similar to the one under discussion has 
been ably and clearly dealt with. For 
the reasons as aforesaid, I am inclined 
in favour of the view that the petitions 
ean be entertained under Art, 227 of the 
Constitution at least, It is true that in 
these cases no rule nisi has been issued, 
It is for this reason the case was again 
posted for hearing and Mr, Usgaocar 
waived his objection on this score. In 
other words he did not evince serious 
Objections to the petitions being enter- 
tained under Article 227 or 226 and to 
dispose them of accordingly without is- 
suing rule nisi, provided the petitions 
are to be entertained in view of his ob- 
jection about their maintainability. Since 
in this case even at the first hearing, Mr, 
Usgaocar had apprehended the situation 
and advanced his argument against tha 
petitions being considered under Arti« 
cles 226 and 227 there seems to be no 
legal difficulty in granting necessary re~- 
lief to the petitioners under Article 227, 
in spite of the fact that rule nisi has not 
been issued in the case, Nor Mr. Usgao~ 
car could lay his hand on any authority 
to show that the course proposed to be 
adopted is completely and wholly illegal, 
In the circumstances of the case and from 
the reasons advanced I come to the con- 
clusion that there appears to be no vali- 
dity in the submissions that no writ will 
lie in the present case. In other words, in 
my considered opinion, having regard to 
the fact that no poll has yet taken place, 
that the nomination ‘paper of the peti- 
tioner has been illegally rejected, and 
lastly that the learned Civil Judge has 
not been alive to his duty in not consi- 
dering the statutory rule namely as to 
whether the appeal petition is properly 
constituted or. not, this is an 


-appropriate and-proper.case where wrif 
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petition will lie and suitable relief can 
be granted to the petitioner who other- 
wise is likely to suffer irreparable loss, 
if made to avail of the alternative 
remedy. 


13. Assuming that no petition will lie 
for the issuance of a writ, I have no 
manner of doubt that a revision will 
definitely lie for the reasons already 
` stated earlier. The next point that arises 
is whether the petitioner has made out 
any case for interference by this Court 
in its revisional jurisdiction under Sec- 
tion 115 C.P.C. In so far as this point is 
concerned, it is too well known that re- 
lief can be granted in a revision peti- 
tion provided there is a jurisdictional 
error. As to that, I have already noticed 
that the appeal before the learned Civil 
Judge was not competent. Secondly the 
decision of the appellate Court that the 
petitioner had incurred the disqualifica~ 
tion is not-.simply a question of law. Tt 
was a finding upon which the jurisdic- 
tion of the Court to grant the particular 
relief prayed for depended. The ques- 
. tion was therefore one which involved 

a the jurisdiction of the Appellate Court, 
The Appellate Court could not possibly 
by a wrong decision upon the question 
confer upon itself a jurisdiction which 


it did not otherwise possess. Its order- 


therefore attracts clearly .the interfer- 
ence by the High Court and the order 
deserves to be set aside in revision, by 
the High Court. To support this view of 
mine I can refer to the decision of the 
Supreme Court rendered in Prem Raj 
v. DLF Housing and Construction 
(@vt.) Ltd, (AIR 1968 SC 1355), 


14. To sum up, my findings are;—- 

The petitioner has not incurred any 
disqualification by reason of the fact 
that he is a lessee under the Margao Mu- 
nicipality. He is protected under the 
provisions contained in Sec. 16 (2y (a) of 
the Municipal Act. The District Judge 
or as a matter of fact the Addl. Civil 
Sudge who ultimately disposed of the ap- 
peal on being authorised to do so which 
is permissible, is a court subject to the 
revisional jurisdiction of the High Court. 
His decision, to put it differently, though 
not appealable is certainly revisable. A 
writ would lie against the said decision 
in view of the jurisdictional error in- 
volved in the decision. Absence of non- 
issue of rule nisi is a technicality which 
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tioner in getting the relief to which he 
seems to be clearly entitled. Even as- 
suming that no writ petition is main- 
tainable under Article 227, having re- 
gard to the fact that revision will lie 
and the appellate authority has acted 
illegally and with material irregularity 
in the jurisdictional sphere, the order 
deserves to be set aside, 


15. Thus it will be seen that both on 
merits and also on technical aspect the 
petition is entitled to succeed. I accord- 
ingly set aside the order of the learned 
Civil Judge and direct him to order ac- 
ceptance of the petitioner's nomination 
papers as valid for the purpose of the 
ensuing Municipal election of Margao 
Municipality. Since this relief is avail- 
able to the petitioner under the revi- 
sional jurisdiction of the Court under 
Section 115 C.P.C., I do not propose to 
issue any writ in. terms of Article 227. 
In other words though I am of the view 
that a writ petition is maintainable, since 
the relief asked for is otherwise admissi- 
ble I refrain from entertaining the peti- 
tions under Article 227 of the Constitu- 
tion. There will be no order for costs in 
the peculiar circumstances of the case. 

Petition allowed. 
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TITO MENEZES, J. C. 


Food Corporation of India, Appellants 
v, M/s. Thakur Shipping Co, Ltd., Bom- 
bay, Respondents, i 

First Civil Appeal No, 90 of 1979, D/- 
6-9-1979. 

(A) Arbitration Act (1940), Sec. 34 — 
Application for stay not accompanied by 
affidavit showing readiness and willing- 
mess as required by Section 34 — Such 
affidavit filed with Court’s permission 
long afterwards when no steps had been 
taken in suit — Such affidavit can be 
relied upon by Court as a piece of evi- 
dence in deciding question, (Para 4) 

(B) Arbitration Act (1940), Sec. 34 — 
‘Ready and willing’ — Proof — Time for 
compliance, 


Under Section 34, Arbitration Act the 
existence of willingness and readiness to 
refer to arbitration is not necessary prior 
to the commencement of the suit. Even 
if the party had stated before the suit 


. that it was unwilling to go to arbitration, 


will not stand in the way of the peti- KW/KW/F354/79/KSB 
1980 Goa, Daman & Diu/2 (2), XII G—22 ` 
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but later on succeeds to prove that at the 
commencement of the suit the party 
was willing to refer the matter to arbi- 
tration and still remains so willing, there- 
after, the provisions of Sec, 34 must be 
deemed to have been complied with. 


AIR 1975 SC 469, Dist. (Para 6) 
Cases Referred ; Chronological Paras 
AIR 1975 SC 469 7 


P. K. Patkar, for Appellants; S V, 


Joshi, for Respondents, 


JUDGMENT :— The appellants filed 
a suit against the respondents for re- 
covery of a certain amount due to them 
under an agreement. The agreement 
contained a clause for arbitration. Be- 
fore any step was taken in the suit, the 
respondents filed an application under 
Section 34 of the Arbitration Act, 1940, 
hereinafter called “the Act”, for the 
suit being referred for arbitration. The 
application was opposed to by the ap- 
pellants on the ground that the respon- 
dents had not complied with the provi- 
sions of Section 34 inasmuch as they 
had not shown their willingness to refer 
the suit to arbitration. The objection 
was overruled by the order impugned 
in this appeal. 

2. It is contended before me by Shri 
Patkar that when the application for re- 
ference to arbitration was made on 1-4- 
1977, the respondents did not satisfy the 
Court that they were, at the time when 
the proceedings were commenced, ready 
and willing to do all things necessary for 
the proper conduct of the arbitration. 
This argument is advanced on the ground 
that the affidavit supporting the applica- 
tion was filed on November 2, 1977, 
much after the application for reference 
to arbitration was made, 


3. Shri Joshi, on behalf of the re- 
spondents, contends that no step was 
taken in the suit after the filing of the 
application and that the mistake that 
occurred by oversight in not filing the 
affidavit along with the application was 
condoned by the permission given by 
the Court to file the affidavit at a later 
date. 


4, I agree with Shri Joshi. The affi- 
davit is a piece of evidence which was 
necessary to enable the Court to give a 
finding on the fact as to whether the 
respondents were willing at the time of 
the suit, to refer the suit.to arbitration. 
The permission for filing that piece of 
evidence was given by the Court obvi- 
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ously because no steps had been taken 
in the suit, between the filing of the 
application for reference to arbitration 
and the filing of the affidavit, Besides, 
the permission given by the Court to 
the respondents to file the affidavit 
was not challenged, The affidavit could 
therefore be duly relied upon by the 
trial Court, when deciding the question 
as to whether the respondents were wil- 
ling to refer the matter to arbitration, 


5. At paragraph 8 of the affidavit, the 
respondents have stated that they have 
always been ready and willing and con- 
tinue to be ready and willing to refer 
all disputes to arbitration. This aver- 
ment made by the respondents was accep- 
ted by the trial Court and I have no 
reason to differ from that Court’s find- 
ing. 

6. Shri Patkar contends that the re- 
spondents had to show not only willing- 
ness at the commencement ‘of the suit, 
but also prior to the commencement of 
the suit. This interpretation of the pro- 
visions of Section 34 of the Act is totally 
unwarranted. The wording of the Sec- 
tion is clear and the existence of willing-) 
ness prior to the filing of the suit need 
not be shown. In fact I would go as far 
as to say that even if the party had 


` stated before the suit that it was un- 


willing to go to arbitration, but later on 
succeeds to prove that at the commence- 
ment of the suit the party was willing 
to refer the matter to arbitration and 
still remains so willing, thereafter, the 
provisions of Section 34 must be deemed 
to have been complied with. 

7. Reliance was placed by Shri Patkar 
on the case of ‘Food Corporation of 
India v. M/s, Thakur Shipping Co.’ AIR 
1975 SC 469, The facts there were dif- 
ferent. There the defendants had shown 
reluctance in referring the matter to 
arbitration prior to the filing of the suit, 
‘After the suit was filed an application 
was made for referring the matter for 
arbitration and the statement made by 
the defence then, was, that they are 
willing to refer the matter to arbitra- 
tion. The willingness shown was ex- 
pressed in the present tense. The de- 
fendants did not show that not only at 
the time of the application for reference 
to arbitration were they willing to make 
the reference, but that they were also 
willing to make the reference at the 
commencement of the suit and thereafter 
until the date of the application for re- 
ference, In the absence of such clear 
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statement and proof of the fact of will- 
ingness to make the reference at the 
time of the commencement of the suit, 

, the presumption arises that their un- 

~ willingness to refer the matter to arbi- 
tration, shown prior to the filing of the 
suit, continued till the commencement 
of the suit and until the date of the 
application for reference. It is for that 
reason that the Supreme Court reversed 
the decision of the High Court in AIR 
1975 SC 469, 


. I find that the impugned order was 
properly passed. I therefore dismiss the 
appeal with costs, 

Appeal dismissed, 
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Vassu Janu Borkar, Appellant v. 
Damodar Narcinva Naik, Respondent. 

Misc. Civil Appeal No. 6 of 1979, D/- 
23-8-1979. 


Goa, Daman and Diu Agricultural 
„Tenancy Act (7 of 1964), Section 2 (1-A) 
— Inserted by (Fifth Amendment) Act 
(1976) —- Effect of Amending Act of 1976 
— Order dt/- 4-4-1979, of Judicial Com- 
missioner’s Court, Goa, striking down 
Amending Act of 1976 — Effect of. 


By the Goa, Daman and Diu Agricul- 
tural Tenancy (Fifth Amendment) Act, 
1976, the Goa, Daman and Diu Protec- 
tion of Rights of Tenants (Cashewnut 
and Arecanut Gardens) Act 1971 was 
repealed and by inserting Section 2 (1-A) 
in Goa, Daman and Diu Agricultural 
Tenancy Act, 1964, the new definition of 
‘agriculture’ included the raising of food 
crops, grass and garden produce. Thus 
by the Amending Act of 1976 the cashew- 
nut gardens and grass lands were 
brought under the purview of the Act, 
and the tenant was also declared to be 
owner of the land and tenancies were 
abolished. As a result of the Amending 
Act, the jurisdiction of the Mamlatdar 
to decide questions of tenancy regarding 
paddy fields, cashew groves, grass lands 
etc., ceased, because the disputes between 
landlords and tenants became disputes 
between two landlords. The jurisdiction 
to decide such disputes no longer vested 
in the Mamlatdar, but vested in the 
Civil Court. Thereafter, the Amending 
Act was struck down by the order of 
Goa J. C’s. Court dated April 4, 1979. 


KW/KB/F355/79/KSB 
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Thereafter the Supreme Court passed an 
order D/- 4-5-1979, staying the operaticn 
of the order of J. C’s, Court D/- 4-4-1979. 

Held (1) On an interpretation of the 
Order of the Supreme Court that the 
status quo ante the Order of the J. C’s. 
Court D/- 4-4-1979, was to be maintain- 
ed as regards possession only. But the 
later part of that order implied that the 
claims for rents to which. the landlords 
were entitled prior to the Amending 
Act, are enforceable unless and until 
the tenants approach the Supreme Court 
to obtain a stay order in that regard 
(Paras 6, 9) 


(ii) that, after the order of the J. C's. 
Court striking down the amending Act, 
the tenant who had become the owner 
was reverted back to his position as 
tenant and the landlord who had been 
divested of the ownership was reverted 
back to his position as landlord, The pro- 
visions of the Act, in as far as they 
govern the relations between the land- 
lord and the tenant and the forum for 
resolving questions arising under the 
Act, was restored. (Para 13) 


(iii) that after the Amending Act of 
1976 was struck down the amended de- 
finition of the word, “agriculture” was 
obliterated and leases in respect of 
cashew gardens and grass land ceased to 
be governed by the Act except in as far 
as recovery of possession was concerned. 
The Cashewnut Act is now defunct and 
cannot be availed of. Therefore the juris- 
diction to decide matters governing 
leases of cashew groves and gross lands | 
vests in the Civil Court, 

(Paras 12, 13) 

G. S. Marathe, for Appellant; M. S. 
Kantak, for Respondent. 

JUDGMENT :— The appellant chal- 
lenges the order of the Additional Civil 
Judge Senior Division, Margao, whereby 
he granted a temporary, injunction in fa- ` 
vour of the respondent/plaintiff in a suit 
filed by him against the appellant/defen- 
dant for a declaration that the defendant 
was not a tenant in respect of the suit 
land consisting of cashew grove and grass 
land and for a permanent injunction re- 
straining the appellant from interfering 
either with his cashew grove or grass 
land. 

2. Shortly stated the facts of the case 
relevant to the issue before me are that 
the appellant filed an application before 
the Mamlatdar for obtaining a declara- 
tion that he was a tenant of the suit 
land and prayed for a temporary injunc- 
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tion. Ex parte temporary injunction was 
granted to him, but evertually the en- 
tire proceedings instituted by the appel- 
lant before the Mamlatder was dismiss- 
ed on the ground that the Mamlatdar 
had no jurisdiction in view of the fact 
that by virtue of the Goa, Daman and 
Diu Agricultural Tenancy (Fifth Amend- 
ment) Act 1976 (hereinafter referred to 
as “The Amending Act”) the appellant 
had ceased to be a tenant and had be- 
come the owner of the suit land. On 
November 10, 1978, at the instance of 
the appellant some person started cut- 
ting grass from the suit land. A com- 
plaint was lodged and the appellant was 
warned by the police. As there was a 
likelihood of the appellant interfering 
with the suit land again, the respondent 
filed the present suit, before the Civil 
Court, inter alia, praying for perpetual 
injunction restraining the appellant from 
interfering with the suit land. The tem- 
porary injunction prayed for by the re- 
spondent, during the pendency of the 
suit, was granted by the trial Court. The 
appellant challenges the order of interim 
injunction, in this appeal on the ground 
that the trial Court had no jurisdiction 
to try the suit after the Amending Act 
was struck down by this Court as un- 
constitutional. 


3. Before I proceed to consider the 
contentions of the parties, it would be 
necessary to make a short narration of 
the various enactments relating to the 
subject. The Goa, Daman and Diu Pro- 
tection of Rights of Tenants (Cashewnut 
and Arecanut Gardens) Act, 1971, (here- 
inafter referred to as the “Cashewnut 
Act”) was enacted on October 2, 1971. It 
- was initially to last for 2 years, but its 
life was extended from time to time and 
eventually it was to expire on October 2, 
1977. Meantime the Amending Act came 
_into force on October 8, 1976. By the 
Amending Act the Cashewnut Act was 
repealed, However, the Amending Act 
also amended the definition of the word, 
“agriculture” in the Goa, Daman and 
Diu Agricultural Tenancy Act, 1964, 
(hereinafter referred to as “the Act”), 
by inserting sub-section (1-A) in Sec. 2 
of the Act. The new definition of “agri- 
- culture” included the raising of food 
crops, grass or garden produce, Thus the 
cashewnut gardens and grass lands were 
brought under the purview of the Act. 
By the Amending Act, the tenant was 
also declared to be the owner of the land 
and tenancies were abolished. As a re- 
sult of the’ Amending Ac:, the jurisdic- 
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tion of the Mamlatdar to decide ques- 
tions of tenancy regarding paddy fields, 
cashew groves, grass lands etc. ceased, 
because the disputes between landlords 
and tenants became disputes between 
two landlords, This Court therefore held 
in various cases that came up before it 
that the jurisdiction to decide such dis- 
putes no longer vested in the Mamlatdar, 
but vested in the Civil Court. Thereafter 
the Amending Act was struck down by 
the order of this Court dated April 4, 
1979, 


4. Shri Marathe argues that since 
the Amending Act was struck 
down the jurisdiction to decide 
questions between landlord and ten- 
ant in respect of disputes re- 
garding cashew groves and grass lands 
had again passed to the Mamlatdar as 
the tenants who were declared to be 
landlords by the Amending Act had 
ceased to be landlords and had reverted 
back to the position of tenants, Shri 
Kantak on the other hand contends that 
the order of this Court striking down the 
Amending Act was stayed by the order 
of the Supreme Court dated May 4, 1979 
and that therefore the jurisdiction re- 
garding such disputes continued to vest 
in the Civil Court. Shri Kantak further 
argues that in any event, the Cashewnut 
Act had expired by the efflux of time 
and the question of the Mamlatdar hav- 
ing any jurisdiction in this matter does 
not arise. Į shall take up the first ques- 
tion for my consideration, namely, whe- 
ther the order of this Court striking 
down the Amending Act was stayed by 
the order of the Supreme Court dated 
May 4, 1979. 


§ The relevant part of the order of 
the Supreme Court dated May 4, 1979 
reads as under :— : 

“That status quo as was before the 
decision of the impugned judgment as 
regards possession which was immediate- 
ly before it will be maintained. Nobody 
will part with the land in any manner 
for the time being; vis-a-vis the clair 
of the respondents for rents against the 
tenants we make no order on stay today, 
but it will be open to the tenants either 
in this appeal or in any appeal which 
may be filed by them to ask for an ap- 
propriate order in regard to rent also. 


Although all the parties concerned, 
are not before us, more or less the dis- 
pute or the interest of the landlord on 
the one side and the tenants on the other 
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are of identical nature. That being so 
the operation of this judgment will be 
deemed to have stayed on the lands indi- 
cated above in respect to others also”. 


6. The first sentence of the first para- 
graph of the order states, “that status 
quo as was before the decision of the im- 
pugned judgment as regards possession 
.twhich was immediately before it will be 
maintained”, This indicates that the sta- 
tus quo ante the order of this Court 
-lwas to be maintained as regards posses- 
sion only. There is no reference made to 
status quo im respect of any other 
thing.” 

7. It appears that between the words 
“time being” occurring in the second 
sentence of the first paragraph and the 
word `“vis-a-vis” that follows the said 
words, a semi colon was put due to a 
typing mistake, instead of a point. The 
third sentence of the first para starts 
therefore with the word “vis-a-vis”, 


8. Thus read, the third sentence of 
the first paragraph reads: ‘“Vis-a-vis the 
claim of the respondents for rents 
against the tenants we make no order on 
stay today, but it will be open to the 
tenants either in this appeal or in any 
appeal which may be filed by them to 
ask for an appropriate order in regard to 
rent also”. After the Amending Act 
there could be under the Act no claim 
for rents as the tenants were declared to 
be the owners of the land in respect of 
which they were tenants. The reference 
made by their Lordships of the Supreme 
Court to the claim of the ‘respondents 
(landlords) for rents against tenants in- 
dicates that, to the extent to which the 
Amending Act declared the tenants to 
be the landlords and conferred owner- 
ship upon them and exonerated them 
from their liability to pay rents to the 
landlords, the Amending Act stands an- 
nulled because of its repugnancy to the 
Constitution, If the order of this Court 
striking down the Amending Act had 
been stayed by the order of the Supreme 
Court, there would be no reference to 
“claim for rents” and to “tenants” in the 
order of the Supreme Court. 
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9. I am fortified in the interpretation 
which I gave to the order of the 
Supreme Court by the expression, ‘vis- 
a-vis the claim of the respondents for 
rents against the tenants, we make no 
order as ta stay”, occurring in their 
Lordships’ order, This part of their Lord- 
ships’ order implies that the claims for 
rents to which the landlords were en- 
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titled prior to the Amending Act, are 
enforceable unless and until the tenan:s 
approach the Supreme Court to obtain a 
stay order in that regard also. Liberty 
was given by their Lordships to the ten- 
ants to approach the Supreme Court for 
an appropriate order in regard to rent 
also. This liberty was obviously given 
because the landlord is now, free to re~ 
cover from the tenant all the arrears of 
rent due to him, 


20. I, therefore, accept the contention 
of Shri Marathe and hold that, after the 
order of this Court striking down the 
Amending Act, the tenant who had be- 
come the owner was reverted back to 
his position as tenant and the landlord 
who had been divested of the ownership 
was reverted back to his position as 
landlord. The provisions of the Act, in 
as far as they govern the relations be- 


tween the landlord and the tenant and . 


the forum for resolving questions arising 
under the Act, are restored. 


22. I now come to the second question 
raised by Shri Kantak and that is that 
with the striking down of the Amending 
Act, the amendments made by the 
Amending Act in the definition of Agri- 
culture was changed back and the Act 
was no longer applicable to cashewnut 
gardens and grass lands; it follows that 
leases in respect of these types of land 
are now governed by the Transfer of 
Property Act; neither is the Cashewnut 
Act applicable because that Act has ex- 
pired by the efflux of time, . 


12. I agree with Shri Kantak. After 
the Amending Act was struck down by 
the order of this Court, the amended de- 
finition of the word, “agriculture” was 
obliterated and leases in respect of 
cashew gardens and grass jand ceased to 
be governed by the Act except in as far 
as recovery of possession is ccncerned. 
The Cashewnut Act is now defunct and 
cannot be availed of, 


13. In this view of the matter I hold 
that the jurisdiction to decide matters 
governing leases of cashew groves and 
grass lands vests in the Civil Court. This 
appeal is therefore dismissed. In the cir- 
cumstance of the case I make no order 
as to costs, 


Appeal dismissed, 
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K. M. MISHRA, ADDL. J. C. 

Dyneshwar Hari Masurkar, Petitioner 
v. Atmaram Babusso Pednekar and 
others, Respondents. 

Civil Mise. Appin. No. 15 of 1978, D/- 
13-7-1979, 

Civil P. C. (1908), O. 39, R. 2 — Power 
to grant temporary injunction in manda- 
tory form — Ambit of — Absence of 
finding that status quo was only to be 
maintained — Case on ground of balance 
of convenience, not made out — Issue of 
mandatory injunction — Not proper. 

Courts have power to grant mandatory 
injunction on interlocutory application. 
But if a mandatory injunction is granted 
at all on an interlocutory application, it 
is granted only to restore the status quo 
and not granted to establish a new state 
of things, differing from the state that 
existed at the date when the suit was 
instituted. The consideration which 
arises in issuing temporary injunction 
does arise also while issumg mandatory 
injunction on interlocutory application; 
AIR 1978 Pat 144 and AIR 1956 Cal 428, 
Foll, (Para 6) 


Where on an application for grant of 
interim injunction restraining defendants 
from interfering plaintiff with the con- 
struction of compound wall on suit plot, 
the Court confirmed the ex parte order 
in favour of the plaintiff, but on the ap- 
plication of defendants for mandatory 
injunction in temporary form the court 
directed the plaintiff to demolish the 
compound wall, in absence of any clear 
finding that by the previous order the 
plaintiff was not permitted to proceed 
with the construction or that the status 
quo was only to be maintained, the court 
fell into grave error by issuing the man- 
datory injunction against the plaintiff 
and as such exercised the jurisdiction 
vested in it in an improper manner, 
more so when the defendants did not 
make out a case on the ground of 
balance of convenience or irreparable 
loss in asking for the mandatory injunc- 


tion. (Paras 6, 7) 
Cases Referred : Chronological Paras 
AIR 1978 Pat, 144 6 
AIR 1956 Cal 428 6 


S. K. Kakodkar, for Petitioner; M. S. 
Usgaonkar, for Respondents. 


ORDER :— This Civil Miscellaneous 
Application has been filed under Sec- 


IW/KW/E732/719/SSG 
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tion 115 of C. P. C. and Article 227 of 
the Constitution. The matter arises in 
the following way. 

2 The petitioner as plaintiff has 
brought a suit for permanent injunction. 
His case is that he purchased a plot of 
land adjoining his house by a sale deed 
dated 26-11-1976. He obtained licence 
from the Panchayat for construction of a 
compound wall covering his purchased 
land. Accordingly he engaged some 
masons for the construction of the com- 
pound wall on 10-10-1977. The defen- 
dants obstructed the plaintiff and the 
masons engaged by him from construct- 
ing the said wall. It is on those allega- 
tions the suit has been filed, In the 
suit plaintiff made an applica- 
tion for ad interim injunction restraining 
the defendants from obstructing the con- 
struction of the compound wall, The 
Court by its Order dated 15-10-1977 
granted an ex parte injunction in favour 
of the plaintiff and against the defen- 
dants. 


The defendants not only prayed for 
vacation of the ad interim injunction, 
but asked for mandatory injunction in 
temporary form. The Court confirmed 
the ex parte injunction granted on 
15-10-1977 and thus disposed of plain- 
tiffs petition for interim injunction, The 
Court further directed therein that the 
defendants, their agents, servants or 
anyone claiming on their behalf, not to 
interfere in the suit plot till final dis- 
posal of the suit. On the defendant’s 
petition for mandatory injunction, in 
temporary form, the court directed the 
plaintiffs to demolish the entire com- 
pound wall except foundation to the ex- 
tent of 40.90 metres, 7.40 metres and 4.65 
metres as shown in the sketch and site 
inspection notes between points b, c, d, 
e and f which was admittedly construct- 
ed after issue of ex parte ad interim in- 
junction within a ‘period of 15 days from 
the date of the order. Being aggrieved 
by the aforesaid direction in the Order 
dated 3-4-1978, the plaintiff has filed this 
application. 


3. Mr. Kakodkar, learned Advocate 
for the petitioner, has contended that the 
temporary injunction was sought solely, 
with the view of obtaining Courts pro- 
tection against. the illegal obstruction 
caused by the defendants and con- 
sequently to proceed with the construc- 
tion, The trial Court misdirected itself in 
law in holding that the ex parte injunc- - 
tion granted on 15-10-1977 obliged the 
plaintiff not to construct the compound 
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wall during its operation. The Trial 
Court also misconstrued the concept of 


status quo in the context of the appli- 


cation for temporary injunction. The 
direction hence deserves to be set aside. 


4. The learned trial Court while 
granting ex parte ad interim injunction 
on 15-10-1977 and confirming the same 
by the impugned order was convinced of 
existence of a strong prima facie case in 
favour of the plaintiff. It was also con- 
vinced of the untenability of the defen- 
dants’ contention that they were the 
owners in possession of the suit strips of 
land. It is on the basis of the aforesaid 
findings that the Court restrained the 
defendants, their agents, servants, ete, 
from interfering in the suit plot, 


5. Mr. Usgaonkar has submitted that 
the Court by the above order maintain- 
ed only the status quo and did not per- 
mit the plaintiff to proceed with the con- 
struction of the compound wall, I am 
unable to agree with him on this score, 
firstly because there is no reference to 
maintenance of status quo in the order 
itself and secondly having regard to the 
nature of interim injunction asked for, 
it must be held that the plaintiff had to 
proceed with the construction work, 
after the defendants were restrained 
from interfering with the construction of 
the said wall. The court has not record- 
ed any clear finding that by the previous 
order the plaintiff was not permitted to 
proceed with the construction or that 
the status quo was only to be maintained, 
Such a finding was necessary in order to 
enable the court to accommodate the 
contention raised on behalf of the defen- 
dants. The Court is further of the opin- 
ion that no inconvenience or irreparable 
loss would be caused to the defendants 
if the compound wall built after the 
grant of the ex parte injunction is not 
ordered to be demolished, 


In other words the defendants have 
Not made out a case on the ground of 
balance of convenience or irreparable 
loss in asking for the mandatory injunc- 
tion. The Court seems to have been in- 
fluenced by certain conduct of the plain- 
tiff which according to it amounts to 
gross misuse of the process of law. In 
its view the plaintiff misled the Court in 
achieving his object of completing the 
construction of the compound wafl. This 
view of the Court is unsound. If the 
Court at the time of issuing ad interim 
injunction ex parte wanted the plaintiff 
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not to proceed with further construction 
pending disposal of the suit, it was open 
to it to have said so, Having not taken 
care to make an observation, it is not 
permissible for the Court to interpret 
the order in a manner different from the 
meaning the order purports to convey. 
The Court has also proceeded to impute 
some dishonest motive to the plaintiff 
while applying for police protectian. 
Here also the Court has gone wrong. In 
other words, the Court has taker. extra- 
neous consideration into account while 
interpreting interim injunction when 
order issued clearly restrained the de- 
fendants from interfering with the con- 
struction of the compound wall by the 
plaintiff. 

6. It is not in dispute that Courts 
have power to grant mandatory injunc- 
tion on interlocutory applications, But it 
is equally settled in law that if a man- 
datory injunction is granted at all on an 
interlocutory application, it is granted 
only to restore the status quo and not 
granted to establish a new siate of 
things, differing from the state that ex- 
isted at the date when the suit was in- 
stituted, vide AIR 1978 Pat 144 and AIF 
1956 Cal 428. In the instant case, I have 
already indicated that the theory of sta- 
tus quo does not arise because the orcer 
in question lacks reference to any such 
situation, Ii is not possible at this stage 
to interpret the order bereft of the set- 
ting of facts and the context in which 
the order was issued. It is also well set- 
tled in law that the consideration which 
arises in issuing temporary injunction, 
does arise also while issuing mendatcry 
injunction on interlocutory application. 


The Court, as I have already pointed 
out, has not accepted the case of the de- 
fendants that they are the owners of the 
suit strip of land. The Court is on the 
other hand convinced that the plaintiff 
has by documentary evidence established 
a srtong prima facie case about his 
ownership over the said land. Being con- 
vinced of the rights of the parties, vis-a- 
vis the suit strip of land, the Court felt 
that it was a case where the defendants 
should be restrained from interfering 
with the construction of the compound 
wall and accordingly issued the order. 
The Court is further convinced that the 
defendants would not suffer irreparable 
loss if the construction made after the 
temporary injunction is not pulled down, 
The Court has further observed that the 
balance of convenience does not alsa 
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favour the defendants. In view of the 
above position, the Court has fallen into 
grave error by issuing mandatory in- 
junction on the interlocutory application 
of the defendants. In issuing the afore- 
said direction, the Court exercised juris- 
diction vested in it in an improper man- 
mer, 


Mr. Usgaonkar tried fo support the 
order on another ground, namely, that if 
the order of injunction is vacated and 
the plaintiff's suit is dismissed, the de- 
fendants would be driven to another suit 
for getting the compound wall demolish- 
ed. Such apprehension is baseless. In the 
event of the dismissal of the suit, it is 
open to the defendants to ask for a di- 
rection for the demolition of the wall to 
be incorporated in the decree and tke 
defendants need not go to a separate 
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suit, What all the defendants are requir- 
ed to do is to press for such a diréction 
before the trial Court at the time of 
hearing of the suit. In any event, the 
mandatory injunction cannot be main- 
tained merely because the defendants 
apprehend that they may be driven to 
further litigation in order to get the wall 
demolished, 


7. In the result, for the reasons stated 
above, this Miscellaneous Application is 
allowed and the direction contained in 
the impugned order issued to the plain- 
tiff to demolish the compound wall to 
the extent mentioned therein is hereby 
vacated, In the circumstances there will 
be no order for costs, 


Application allowed, 


——————$———— 


END 
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Sch, 10 though may entail imposition of 
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creating trust of his immovable proper- 
ties and appointing himself as sole trus- 
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AIR 1980 GUJARAT 1 
FULL BENCH 


S. H! SHETH, D. P. DESAI AND 
A. N. SURAT, JJ. 
Rameshchandra Tukaram  Talekar, 
Appellant v. State of Gujarat, Respon- 

` dent. ' 
_ Criminal Appeal No. 739 of 1976, D/- 
6-12-1978.* 

Prevention of Corruption Act (1947), 
S. 5 — Bribery case — Phenolphthalein 
powder applied to currency notes — So- 


dium bicarbonate solution used in ex-. 


periment — Solution has to be preserv- 
ed for production before Court — Omis- 
sion to preserve — Adverse inference 
can be drawn, (Penal Code (1860), S. 161 
— Evidence Act (1872), S. 114 Illus. (g) ). 


It is necessary for the investigating 
agency to preserve the solution used 
for the experiment as regards detection 
of Phenolphthalein powder on the per- 
son of the accused or on his clothes or 
on anything that he has touched. In 
ease of failure or omission of the in- 
vestigating agency to preserve such 
solution, it is open to the Court to raise 
an inference adverse to the prosecution 
at the trial, depending upon the facts 
and circumstances of each case, and to 
determine upon the impact of that in- 
ference on the other evidence before it. 
AIR 1976 SC 91 and Criminal Appeal 
No. 408 of 1975, D/- 21-11-1975 (Guj) 
Foll. (Paras 7, 11) 


*Against Judgment and Order of N. A. 


Chauhan, Addl. Spl. J., Narol, D/- 
31-8-1976. 
IW/IW/E547/79/MVJ 


1980 Guj./1 I G—i9 


` production before the 


The need for preservation of the sozu- 
tion which turns pink cannot ke over- 
emphasized. It is a corroborative piece 
of evidence and the prosecution by re- 
sorting to a scientific method seeks tə 
bring into existence a piece cf evidenca 
which is corroborative in nature. In 
fairness, therefore, the prosecution as 
well as the investigating agency are re 
quired to preserve this solution. Even - 
the investigating agency in order to be 
fair to the accused should see that this 
solution is kept in a duly sealed bottl2 
and preserved so that whenever its 
Court is neces- 
sary, the same can be produced. It 
would be worthwhile to get the solu- 
tion analysed chemically prior to send- 
ing the charge-sheet with a view to get 
the opinion of the Chemical Analyser 
whether it contained sodium bicarbo- 
nate and phenolphthalein powder or 
some other chemical substance. (Para 5) 

Investigating agency cannot have the 
choice of destroying this solution with 
impunity. In fact, it may well be said 
that by destroying this solution, the in- 
vestigating agency is destroying a re- 
levant piece of evidence. To this ex- 
tent, it can be said that the investigat- 
ing agency has been unfair to tke 
public servant who has been trapped. 

(Para 6) 

It could not be contended that once 
the solution is required by the defence 
before the Court and the investigatirg 
agency delcares that it did not preserva 
it, the Court must shut its eyes, close 


_its minds to all the evidence on record 


and must acquit the accused irrespec- 
tive of the quality of evidence led 
against him. The correct approach in 


= 


t 
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such circumstances would be to lay 
down the proposition so well known 
and so often applied to appreciation of 
evidence, namely, that, in a given case, 
the Court, on account of non-preser- 
vation of such solution and non-produc- 
tion of any- other evidence as to its 
character as found after its analysis 
after the trap, may raise an adverse in- 
ference against the prosecution and 
may as well come to the conclusion 
that it would be hazardous to convict 
the accused in the particular circum- 
stances of the case before it. {Para 9) 

Held, that in the instant case the 
solution was destroyed not on account of 
any dishonesty on the part of the in- 
vestigating agency but on accourt of a 
direction issued by the Head of the 
Department. Therefore the observation 
in the case should not have impact one 


way or the other on cases pending 
before courts. (Para 10) 
Cases Referred: Chronological Paras 


AIR 1976 SC 91: 1976 Cri LJ 172 4,9 
(1975) Criminal Appeal No. 408 of 1975 


D/- 21-11-1975 (Guj), Rasiklal 
Narmadashanker Bhatt v. State of 
„Gujarat 4 


AIR 1974 SC 989 : 1974 Cri LJ 784 4 


H. K. Thakore, for Appellant; K. M. 
Chhaya, Public Prosecutor, for the 
State. : 


D. P. DESAI, J.:— A Division Bench 
consisting of our learned brothers A. N. 
Surti, J., who is one of us now, and 
A. M. Ahmadi, J.. has referred a ques- 
tion of considerable importance arising 
frequently in cases under the Preven- 
tion of Corruption Act, 1947 (here- 
inafter referred to as “the Act”). This 
question arises in cases where the ir- 
vestigating agency which lays a trap, 
which trap, according to the prosecu- 
tion, has succeeded, carries out the 
demonstration or experiment with the 
aid of phenolphthalein powder which 
is applied to the marked currency 
notes and, as a result of the seid ex- 
periment, after the trap, the fingers or 
the clothes of the accused or any part 
of his body are dipped in a solution 
of sodium bicarbonate and the result 
found is the turning of the solution 
which was white into.pink. The ques- 
tion is, whether that solution, which 
has turned pink, must be preserved by 
the investigating agency so as to enable 
its production before the Court trying 
the accused when necessary or whe- 
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ther the investigating agency with im- 
punity can destroy that solution. If 
the answer to that question is that the 
investigating agency must preserve the 
solution, the next question is what 
would happen on the failure or the 
omission of the investigating agency to 
do so. These two questions, in our 
opinion, require examination and an- 
swer by this Bench. 

2 The facts giving rise to these 
questions may be stated briefly. The 
appellant in this appeal, original ac- 
cused No, 1, together with another, was 
charged with having demanded and 
accepted a bribe of Rs. 1,000/- for a 
new telephone connection while the 
appellant was acting as Sub-Divisional 
Officer (Telephones) in Valsad. He 
along with the co-accused is alleged to 
have accepted an amount of Rs. 1,000/- 
as bribe for the aforesaid illegal grati- 
fication on February 14, 1974 at Valsad. 
At the end of the trial, the appellant 
came to be convicted under Section 5 
(2) read with Section 5 (1) (d) of the 
Act and Section 161 of Indian Penal 
Code, whereas his co-accused was ac- 
quitted. He has been sentenced to 
rigorous imprisonment for two years 
and a fine of Rs. 2,000/- with further 
R. I. of three months in case of default. 


3. According to the prosecution at 
the time of the trap, experiment to 
detect phenolphthalein powder on the 
hands of the appellant was carried out 
and the solution which was made of 
sodium bicarbonate turned pink on dip- 
ping the hands of the appellant there- 
in. As against this, the case of the ap- 
pellant was that his hands were not 
dipped in the aforesaid solution. No 
attempt was made to get the solution 
produced in the trial Court. In course 
of cross-examination of the investigat- 
ing officer in this case, it was brought 
out that the solution which turned pink 
as a result of the aforesaid experiment 
(as per the prosecution case) was not 
preserved, 

4 Whilst arguing this appeal before 
the Division Bench, reference was made 
on behalf of the appellant te Raghbir 
Singh v. State of Punjab, AIR 1976 
SC $1 and a Division Bench Judgment 
of this High Court rendered by D. A. 
Desai and M. C. Trivedi, JJ. on Novem- 
ber 21, 1975 in Criminal Appeal 
No. 408 of 1975 (Rasiklal Narmada- 
shanker Bhatt v. State of Gujarat). In 
the former case, the Supreme: Court 
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made the following observations in para- 
graph 11: 


“We may take this opportunity of 

pointing out that it would be desirable 
if in cases of this kind where a trap 
is laid for a public servant, the mark- 
ed currency notes, which are used for 
the purpose of trap, are treated with 
phenolphthalein powder so that the 
handling of such marked currency notes 
by the public servant can be detected 
by chemical process and the court does 
not have to depend on oral evidence 
which is sometimes of a dubious charac- 
ter for the purpose of deciding the fate 
of the public servant. It is but meet 
that science-oriented detection of crime 
is made a massive programme of police, 
for in our technological age nothing 
more primitive can be conceived of 
than denying the discoveries of the sci- 
ences as aids to crime suppression and 
nothing cruder can retard forensic effi- 
ciency than swearing by traditional oral 
evidence only, thereby discouraging 
liberal use of scientific research to 
prove guilt”. 
The Supreme Court referred to an ear- 
lier decision reported in Som Prakash 
v. State of Dethi, ATR 1974 SC 989. In 
the earlier criminal appeal (supra), the 
Division Bench of this Court made the 
following observations in the context of 
peculiar facts of that case, one of which 
was that the evidence of Rajendrakumar 
lent corroboration to the evidence of 
the accused and contradicted the evi- 
dence of the complainant. There, the 
accused was that he 
was using a ball pen with red ink just 
before the trap and some stain of that 
ink on his finger may have made the 
solution pink. In this connection the 
Division Bench was led to make the 
following pertinent observations bear- 
ing upon the need for preserving the 
solution : 


“Now, it is quite possible that if the 
Court was given an opportunity to 
examine the solution and expert evi- 
dence was led, it would have been 
found out whether the solution turned 
light pink because of emersion of phe- 
molphthalein powder or the stains of 
red ink and the Chemical Analyser 
could have revealed it. It is surpris- 
ing that this solution is not preserved. 


We have threefold objection to the 
destruction of this solution. Panch 
No. 1 is a non-matriculate, We would 
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presently poini out that Panch No. 2 
is one quiie known to the complainant 
Jafarkhan says that he had prepared 
the solution of sodium bicarbonate in 
normal saline, We fail to see how this 
non-matriculate understood what this 
sodium bicarbonate is. This apart if 
that solution turned light pink, it 
could have been preserved and sealed 
and could have been sent to the Court 
as piece of evidence corroborating the 
oral testimony. It could have been sent 
to the Chemical Analyser for its ex- 
pert opinion whether it was solution 
of sodium bicarbonate. It is well 
known that even small crystal of potas- 
sium permanganate turn the normal 
saline into pink colour, dark light or 
dark pink colour. In this state of sci- 
entific knowledge it is unusual for the 
prosecution to keep this evidence away 
from the Court. If the solution did 
turn pink because of the exis 
tence cf phenolphthalein powder it has 
to be preserved in a sealed bottle and 
submitted to the Court as a piece of 
evidence. It is all the more worth- 
while in a given case to send it first to 
the Chemical Analyser and obtain ex- 
pert opinion on the subject. Even it is 
unfair to the accused in that the ac- 
cused could as well challenge that what 
is trotted out to the Court as a solu- 
tion of sodium bicarbonate is normal 
saline or it is something like red ink. 
The accused in anxiety may say that 
the solution may have turned light pink 
because of the stains of red ink in his 


hand.............., But why does the pro- 
secution keep solution away from the 
Court? What it is afraid of. A piece 


of evidence is destroyed with impunity. 
Jafarkhan every time stated that he 
threw away the same as if it was his 
private property. If in fact the tips of 
fingers of accused when dipped in solu- 
tion of sodium bicarbonate turned light 
pink, it was necessary to preserve it 
because the Court would have looked 
at it and no expert evidence was neces- 
sary to say whether it was red pink 
blue or green or otherwise.............. 
Therefore. we do not approve of the 
conduct of the prosecution in ,destroy- 
ing this solution. This evidence deprives 
the circumstantial corroboration to the 
direct testimony given in the Court. 
It is open to verification. Therefore, in 
the absence of that evidence. in view 
of the infirmity pointed out in the 
oral evidence it is not possible to be- 
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lieve that Tribhovandas gave currency 
note which the accused handled.” 


5. Coming to the first part of the 
question, the need for preservation of 
the solution which turned pink cannot 
be overemphasized. It is a corrobora- 
tive piece of evidence and the prosecu~- 
tion by resorting to a scientific method 
seeks to bring into existence a piece 
of evidence which is corroborative in 
mature. In fairness, therefore, the pro- 
secution as well as the investigating 
agency are required to preserve this 
solution. There can be no difficulty as 
regards this conclusion because of the 
weighty observations made by the Di- 
vision “Bench of this Court with which 
we find ourselves in agreement. In 
fact, even the investigatmg agency in 
order to be fair to the accused should 
see that this solution is kept in a duly 
sealed bottle and preserved so that 
whenever its production before the 
Court is necessary, the same can be 
produced. As observed ‘by the Divi- 
sion Bench it would be worthwhile to 
get the solution analysed chemically 
prior to sending the chargesheet with a 
view to get the opinion of the Chemi- 
cal Analyser whether it contained so- 
dium bicarbonate and phenolphthalein 
or some other chemical substance. 


6. Mr. Chhaya for the State could 
not show to us why the investigating 
agency can have the choice of destroy- 
ing this solution with impunity. In 
fact, it may well be said that by des- 
troying this solution, the investigating 
agency is destroying a relevant piece of 
evidence. To this extent, it can be 
said that the investigating agency has 
been unfair to the public servant who 
has been trapped. 


7. Mr. Chhaya, however, pointed 
out that on November - 29, 1968, the 
Director of Anti-Corruption Depart- 


ment of this State had issued a circular 
dispensing with the need for preserva- 
tion of this solution on the ground that, 
on account of certain chemical process, 
the pinkish colour of the solution pre- 
served disappears and the solution be- 
comes colourless. He also gave the 
reason that difficulties are experienced 
to explain that position to the Court 
and it was probable that the case may 
suffer thereby. He pointed out that 
the practice of not preserving the solu- 
tion has started on account of this cir- 
cular, That may be so. But then, 
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we are of the opinion that this practice 
must now -be put to a stop-as early as 
possible if the investigating agency 
wants to avoid the charge of being de- 
liberately ‘unfair to the public servant 
in a given case. We fail to understand 
how the disappearance of pinkish 
colour of solution could create any dif- 
ficulty even if it is assumed that the 
said colour disappears after a lapse of 
time. Ex facie, we are not prepared to 
believe that the disappearance of the 
colour will also result in disappearance 
of the chemical contents of the solu- 
tion, namely, sodium bicarbonate and 
phenolphthalein powder, If any diffe 
culty is experienced, it is well for the 
Director to issue direction to the in- 
vestigating officers to put the solution 
m two bottles, seal them and send one 
of the bottles for opinion to the Chemi~ 
cal Analyser before it was too late so 
that there would be additional evidence 
of expert as to the contents of the 
solution which was used for the ex- 
periment in question. In answering the 
questions referred to us, we do not pro- 
pose to attach any importance to this 
circular. It only explains the prevail- 
ing practice. Except’ this, Mr. Chhaya, 
as stated by us earlier, could not point 
out to us what justification would be 
there for destruction of solution with 
impunity even though it was a piece of 
evidence in this case. We, therefore, 
see no hesitation in answering the first 
part of this question viz. that the solu- 
tion of sodium bicarbonate used in the 
experiment with a view to ascertain 
the presence of phenolphthalein powder 
on the person of the accused or on his 
garments or on any other thing handl- 
ed by him must be preserved. 


8 The next question is what would 
be the effect of non-preservation of this 
solution in a given case. Now, it is 
obvious that non-preservation of this 
solution in a given case would mean 
that a relevant piece of evidence has 
been withheld from the Court and it is 
at this. stage that we must make our- 
selves clear as regards the character 
of this question. The question essen- 
tially pertains to the domain of appre- 
ciation of evidence and notwithstand- 
ing a laborious effort made by Mr. Tha- 
kore for the appellant before us to lay 
down a yardstick by which all cases 
can be judged, we are not disposed to 
do so because it will hedge in the dis- 
cretion of the trial Judge in the dis- 
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cussion and appreciation of evidence. 
‘The contention of Mr. Thakore was that 
mon-preservation of this solution in a 
given case denies to the accused the op- 
portunity of getting it chemically ex- 
amined during trial, and demonstrating 
to the Court that the solution contained 
pure water or that it did not contain 
Phenolphthalein powder. His further 
submission was that, in absence of this 
opportunity, serious prejudice would 
be caused to the accused and eventual- 
ly it would result in denial of a fair 
trial to him. As a necessary sequel to 
this contention, Mr. Thakore urged 
before us to lay down that non-pre- 
servation of the solution by the inves- 
tigating agency must result in acquittal 
of the accused. To put it bluntly, the 
contention is that, once the solution is 
required by the defence before the 
Court and the investigating agency de- 
clares that it did not preserve it, the 
Court must shut its eyes, close its 
minds to all the evidence on record 
and, by the yard-stick by which Mr. 
Thakore wants us to act, must acquit 
the accused irrespective of the quality 
of evidence led against him. We see 
no reason in law or in principle to lay 
down such a proposition as it appears 
to us, on the face of it, untenable. 


§ On the contrary, the correct ap- 
proach in such circumstances would be 
to lay down the proposition so well 
known and so often applied to appre- 
ciation of evidence, namely, that, in a 
given case, the Court, on account of 
non-preservation of such solution and 
non-production of any other evidence 
as to its character as found after its 
analysis after the trap, may raise an 
adverse inference against the prosecu- 
tion and may as well come to the con- 
clusion that it -would be hazardous to 
convict the accused in the particular 
circumstances of the case before it 
All the same, before reaching such a 
conclusion, the Court, in duty and in 
law, is bound to appreciate the evi- 
dence, assess its credibility rather than 
shut its eyes to such evidence. In the 
circumstances of a conceivable case, it 
may be open to a Court to say that the 
evidence led before it as regards the 
passing of currency notes between the 
complainant and the public servant 
trapped is of such a character that it 
would not be accepted by it unless it 
is corroborated by this corroborative 


piece of evidence. The question essen- 
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tially is one pertaining to the domain 
of appreciation of evidence and, there- 
fore, it is open to the defence in a 
given case to urge before the Court 
that necessary adverse inference, look- 
ing to the circumstances of the case, 
may be drawn against the prosecution. 
Even im case of drawing of an adverse 
inference, the Court has to put that 
inference in the scale along with al 
the facts found by it on other evidence 
and then reach its conclusion as to the 
guilt or the innocence of the accused, 
It must be made clear, however, that 
non-preservation of the solution and its 
non-production when directed by the 
Court in a given case may lead the 
Court to find that the investigating 
agency was dishonest or unfair to the 
public servant. As to what would be 
the effect of this finding on other evi- 
dence led in the case would depend on 
the facts and circumstances of each 
case and no general proposition of law 
can be laid down. The need for use of 
phenolphthalein powder in cases of 
this type has already been stressed by 
the Supreme Court in Raghbir Singh's 
ease (supra). The investigating agency 
should bear this in mind before taking 
the hazardous step of dispensing with 
the experiment with this solution altc- 
gether. The Supreme Court has stressed 
upon the employment of science-orient- 
ed detection of crime in addition to the 
method of proof of swearing by tradi- 
tional evidence only. 


10. Mr. Thakore also urged that it 
is the bounden duty of the prosecution 
to bring the preserved solution before 
the Court because it is an importart 
piece of evidence. When it was point- 
ed out to him whether such a corrc- 
borative piece of evidence would be 
evidence essential to unfolding of the 
prosecution case, he frankly admitted 
that it would not be so. It was also 
urged that if the bottle containing the 
solution was brought before the Court 
with its seal, the Court can see the 
colour of the liquid in that solution 
and then appreciate the evidence in 
that light. We do not think wə should 
express any opinion on this contention 
one way or the other, because we do 
not know for certain that the colour 
of the solution found as a result of 
the experiment would always remain 
there and would not change. What we 
must point out, however, is that these 


contentions pertain to the domain of 
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appreciation of- evidence and we have 
already pointed out that it would not 
be possible to lay down a yard-stick to 
govern all the cases so that we can 
decide a case by the touch of that yard- 
stick only where the solution is not 
preserved. We must also emphasize as 
was done by the Division Bench in 
the earlier appeal that the investigat- 
ing agency in order to be fair to the 
public servant concerned should get a 
part of that solution chemically ex- 
amined with a view to obtain un- 
impeachable evidence before the Court 
as regards the contents of the solution 
which was used for the purpose of the 
experiment. After all, an investigating 
agency is expected to be as fair to the 
alleged culprit as the prosecution when 
the trial commences before the Court. 
We may say that the investigating 
agency hereafter would do well to take 
into consideration those observations 
and thereby avoid the hazard of an 
acquittal in a given case. We must 
hesitate, however, to add that these 
observations should not be construed as 
having an impact one way or the other 
upon cases pending before the Courts 
because, on account of the practice 
which has been attributed to a circular 
issued by the Head of a Department, 
the solution is not preserved. We, 
therefore, do not propose to say that, 
in all such cases, the Court must raise 
an adverse inference or come to the 
conclusion that the investigating agency 
has been unfair to the accused. The 
observations made in this judgment, in 
the nature of the things, cannot be 
utilized in such cases because of some- 
thing which has come into existence 
not on account of any dishonesty on 
the part of the investigating agency but 
on account of a direction issued by the 
Head of the Department. Hereafter, 
however, it is but meet that the in- 
vestigating agency should bear in mind 
the observations made in this judgment. 


therefore, to the 
to this Bench is as 


11. Our answer, 
question referred 
under : 


It is necessary for the investigating 
agency to preserve the solution used 
for the experiment as regards detection 
of Phenolphthalein powder on the per- 
son of the accused or on his clothes 
or on anything that he has touched. 
We further lay down that in case of 
failure or omission of the investigating 
agency to preserve such solution, it is 
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open to the Court to raise an inference 
adverse to the prosecution at the trial, 
depending upon the facts and circum- 
stances of each case, and to determine 
upon the impact of that inference on 
the other evidence before it. 

12. In view of the aforesaid answers 
to the questions referred to this Bench, 
we now direct that the matter will go 
back to the Division Bench for disposal 
on merits, 

Answer accordingly. 


AIR 1980 GUJARAT 6 
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Husseinbhai Ibrahimbhai Malek, Peti- 
tioner v. P. V. Bhatt and others, Re- 
spondents. 


Special Civil Appin. No, 470 of 1976, 
D/- 8-3-1979. 

(A) Gujarat Agricultural Produce 
Markets Act (20 of 1964), S. 11 (1) — 
Constitution of market committee — 
Voting rights — One co-operative so- 
ciety can have voting rights in, more 
than one constituency. 

There is no rule of law or logic that 
one man who is a voter in one consti- 
tuency in one capacity cannot be a 
voter in another constituency in an- 
other capacity. In the first constitu- 
ency of agriculturists, all the members 
of the Managing Committee of the Co- 
operative society dispensing agricul- 
tural credit for the market area are 
made voters individually. As far as 
the second constituency of traders is 
concerned, the very co-operative so- 
ciety dispensing agricultural credit in 
the market area is to be there in its 
capacity as the society as one indivi- 
dual trader and would have only one 
vote. As far as the first category is 
concerned, every co-operative society 
of that type would have as many votes 
as there are members of the Managing 
Committee of it. It is, therefore, not 
true to say that the very society would 
have a double representation, 

(Para 8) 


(By Gujarat Agricultural Produce 
Markets Act (20 of 1964), S. 2 (vw) — 
‘as such’ — Words ‘as such’ mean as a 
co-operative marketing society, ` 

(Para 9) 

S. K. Zaveri for Petitioner; R. M. 
Christie, Asstt. Govt. Pleader (for No. 1) 
and H. M. Mehta (for No. 3) for Re- 
spondents. 
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JUDGMENT :— This is a petition by 
a member of the Vyara Agricultural 
Produce Market Committee, challenging 
the voters’ lists prepared for the elec- 
tion of the Committee to be held on 
16-4-1976. 


2. Initially there was one common 
Market Committee for talukas, Songadh 
and Vyara, but the Government took a 
decision to establish two separate com- 
mittees for these two different areas of 
Songadh and Vyara talukas and this de- 
cision was made operative from 
22-1-1974. On this decision being im- 
plemented, the earlier Market Commit- 
tee, which was for the composite mar- 
ket area of two talukas, stood dissolved 
and the first Market Committee for 
Vyara taluka came to be appointed by 
the Government by nominating mem- 
bers. The petitioner was one of such 
nominees of the Government and in 
that capacity he was the member of 
the Market Committee. 


3. As said above, the first election 
to elect the members of the Market 
Committee was to take place on 16-4- 
76 and one of the preliminaries re- 
quired to be undergone for the purpose 
was preparation of three lists. Sec- 
tion 11 of the Gujarat Agricultural Pro- 
duce Markets Act, 1963 deals with the 
constitution or composition of Market 
Committees. Eight agriculturists as de=- 
fined in cl. (ii) of Section 2 of the Act 
constitute the first category of mem- 
bers. These agriculturists are to be 
elected by the members of the Manag- 
ing Committees of Co-operative Socie- 
ties (other than co-operative marketing 
societies) dispensing agricultural credit 
in the market area. The second cate- 
gory of members, four in number, are 
to be elected from amongst them- 
selves by the traders holding general 
licences and as the definition of the 
word ‘trader’ occurring in cl. (xxiii) of 
S. 2 of the Act, even a co-operative 
society, which carries on the business 
of buying or selling of agricultural pro- 
duce or of processing of agricultural 
produce for sale also can be a trader. 
The third category of members, two in 
number, are to be elected from amongst 
the members of co-operative marketing 
societies and they are to be the repre- 
sentative of such co-operative market- 
ing societies. The word ‘co-operative 
marketing society’ is defined in cl. (v) of 
S. 2 of the Act. 
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4. The petitioners contention was 
that the voters lists that were prepared 
for the purpose of ensuing electicn 
were objected to by him and others, 
The foremost contention of the peti- 
tioner was that various co-operative so- 
cieties having traders’ licence and 
therefore, finding place in the second 
constituency of traders for the pur- 
pose of traders’ representative had 
wrongly been given a place through the 
members of their managing commit- 
tees in the list of persons, who were 
entitled to elect 8 agriculturists, to re- 
present the interests of Agriculturisis 
on the committee. It was further con- 
tended by the petitioner that 24 socie- 
ties set out by him in paragraph 7 of 
his petition were as a matter of fact 
all co-operative marketing societies be- 
cause they were engaged in the busi- 
ness of buying and selling of agricul- 
tural produce and were holding a gene- 
ral licence for the purpose and so 
their proper place was in the third 
constituency of representatives of co- 
operative marketing societies and not 
even in the traders’ constituency or m 
the agriculturists’ constituency. For 
the purpose of convenience, I shall - re- 
fer to the three constituencies as the 
Agriculturists constituency, Traders’ con- 
stituency and co-operative marketing 
societies’ constituency. As the petitioner’s 
objections were overruled and the Di- 
rector of Agricultural Marketing and 
Rural Finance, the respondent no. 2, 
who is the head executive officer deal- 
ing with agricultural produce market 
committees throughout the State did 
not heed the representations made to 
him, the petitioner had moved this 
Court for quashing of the three lists of 
voters published by the respondent 
under Rule 8 of the Gujarat Agricul- 
tural Produce Markets Rules, 1965. An- 
nexure A, and to direct the respondents 
to exclude fromthe list of voters of the 
agriculturists’ constituency, members of 
the Managing Committees of those co- 
operative societies, which held licence 
under the Act and to include the mem- 
bers of the managing committees of 
those societies into the list No. 3 re- 
garding the Co-operative Marketing 
Societies and exclude representatives of 
the said societies from the list No. 2 of 
traders’ constituency. 


5. This petition was admitted and 
the election was stayed. So, till today 
the old nominated committee has been 


_—_ 
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managing the affairs of the Vyara Agri- 
cultural Product Market Committee. 
The special civil application, though ex- 
pedited, could not be taken up earlier 
because of the heavy work ‘of this 
court, 

6. The only material question that 
is formulated by. Mr. Zaveri and that 
arises for determination in this petition 
is whether a co-operative society, dis- 
pensing agricultural credit, but holding 
a traders’ general licence under S. 27 
of the Act is entitled to enroll itself as 
a voter only in the list of Co-operative 
Marketing Society and whether the 
members of the managing committees 
of these societies could be the voters in 
the agriculturists’ constituency and/or 
in the traders’ constituency. ; 

7. Mr. Zaveri, the learned advocate 
for the petitioner placed the matter 
very elaborately and fairly before me. 
S. 11 (1) of the Act , in the relevant 
part reads as follows:— 

“11 (1) Every market committee shall 
consist of the following members, 
namely, ; 

(iy eight agriculturists who shall be 
elected by members of managing com- 
mittees of co-operative societies (other 
than co-operative marketing societies) 


dispensing agricultural credit in the 
market area: 
(ii) four members to be elected in 


the prescribed manner from amongst 
themselves by the traders holding ge- 
neral licences. 


(iii) two representatives of the co- 
operative marketing societies situate in 
the market area and holding general 
licences, to be elected from amongst the 
members (other than nominal, associate 
or sympathiser members) of such socie- 
ties by the members of the managing 
committees of such societies: 

Provided that where the number of 
co-operative marketing societies so 
situate does not exceed two, only one 
representative shall be so elected:” 
We are presently concerned with 
Cl. (i) of Sec. 11 (1). The petitioner’s 
contention is that as a matter of general 
principle, one and the same person. 
@ither a living person or a juristic per- 
son, could not have representation in 
more than one constituency. Mr. Zaveri 
in this connection submitted that the 
paramount idea of establishing the 
Market Committee and as a matter of 
fact in enacting the Agricultural Pro- 
duce Markets Act, 1963, was to regulate 
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buying and selling of agricultural pro- 
duce so that the down trodden agricul 
turists were not exploited to great eco- 
nomic detriment of theirs by shrewd 
and organised traders. He, therefore, 
submitted that the Legislature had 
made a provision for having as many 
as eight agriculturists on the committee 
whereas it had reserved only four seats 
for the traders’ representatives. Mr, 
Zaveri’s argument, therefore, was that 
one and the same body as a matter 
of principle cannot have representation 
in more than one constituency. What- 
ever may be the basic concept and prin- 
ciple, the courts of law in the first in- 
stance are to be guided by the text of 
the law and aid of the possible or pro- 
pable intention of the Legislature is to 
be had if and only if the text of the sta- 
tute is in any way susceptible of wider 
or narrower connotation. In other 
words, a court of law is bound to gather 
the intention of the Legislature only 
from the text of the words used and 
unless repugnant to the text, the words 
read in the comity of all provisions, 
should have their natural and ordinary 
meaning uninhibited by any such high 
flown considerations. Keeping this well- 
entranched principle of interpretation 
in mind, I propose to examine the scope 
and ambit of S. 11 (1), (i) (ii) and (iii) 
as quoted above. 


8. The idea of the Legislature is 
that any eight agriculturists as defined 
in Cl. (ii) of S. 2 of the Act, that is, 
any person ordinarily engaged jin the 
production oor growth of agricultural 
produce, but not doing a trader’s or a 
broker’s business in the agricultural 
produce, can offer himself to be élected 
from that category. The voters are 
said to be members of the Managing 
Committees of the Co-operative Socie- 
ties dispensing agricultural credit in the 
market area with the exception of the 
co-operative marketing society as- de- 
fined in Cl. (v) of S. 2 of the Act for 
the obvious reason that such co-ope- 
rative marketing societies are given a 
separate representation. Any co-ope- 
rative society dispensing agricultural 
credit in the market area and which is 
not a co-operative marketing society as 
defined in Cl. (v) of S. 2 of the Act is 
entitled to have the members of its 
Managing Committee to compose the 
first constituency, entitled to elect eight 
agriculturists. The Legislature even in 
the year 1963 when this bill was intro- 
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duced in the Gujarat Legislature and 
when it passed the law in the year 
1964 was not oblivious of the fact that 
good. many co-operative societies in the 
State dispensing agricultural credit in 
the market area were holding traders’ 
licence. The 1963 Act had at its pre- 
cursor the 1939 Act, styled as the Bom- 
bay Agricultural Produce Market Act, 
1939, Still the Legislature in its wisdom 
did not specifically state in Cl. (i) above, 
that the agricultural co-operative socie- 
ties dispensing agricultural credit in the 
market area will not be entitled to have 
their members of Managing Committee 
in the voters’ list, if they were hold- 
ing general licence, Mr. Zaveri wants 
us to read Cl. (i) with the added phrase 
“and not holding general licences” on 
the strength of the assumed intention 
of the Legislature, to keep the three 
constituencies in water-tight compart- 
ments. If the Legislature had in its 
mind the intention attributed by Mr. 
Zaveri to it, there was nothing to pre- 
vent the Legislature from saying so ex- 
pressly. The first argument of Mr. 
Zaveri, therefore, that the agricultural 
co-operative societies (other than co- 
- operative marketing societies) dispens- 
ing agricultural credit in the market 
area, but holding general licence are 
to be excluded from the first category 
is difficult to be upheld. To me it ap- 
pears that there is no rule of law or 
logic that one man who is a voter in 
one constituency in one capacity can- 
not be a voter in another constituency 
in another capacity. In the first consti- 
tuency of agriculturists, all the mem- 
bers of the Managing Committee of the 
Co-operative Society dispensing agricul- 
tural credit for the market area are 
made voters individually. As far as the 
second constituency of traders is con- 
cerned, the very co-operative society 
dispensing agricultural credit in the 
market area is to be there in its capa- 
city as the society as one individual 
trader and would have only one vote. 
As far as the first category is concern- 
ed, every co-operative society of that 
type would have as many votes as there 
are members of the Managing Com- 
mittee of it. It is, therefore, not true to 
say that every society would have a 
double representation. In the first 
~ category, the members of the Manag- 
ing Committee because of their mem- 
bership of the Managing Committee are 
individual voters, but in the second 
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category of traders’ constituency, society 
qua society is one voter. It is, 
therefore, difficult to say that there is 
double representation for one and the 
same body of a co-operative society. 
The first argument of Mr. Zaveri, there- 
fore, that various co-operative societies 
holding general licences were wrongly 
given representation in the first con- 
stituency through the members of their 
managing committee is untenable. 


9. Mr. Zaveri’s second cantention 
was that the various societies enume- 
rated by the petitioner in paragraph 7 
of his petition, were co-operative mar- 
keting societies, because they ware 
fulfilling the requisites of a co-operative 
marketing society as defined in Cl. (v) 
of S. 2 of the Act. I reproduce below 
that clause for ready reference :— 


“(v) “Co-operative marketing socie-y” 
means a society registered or deemed to 
be registered as such under the Gujarat 
Co-operative Societies Act, 1961 and en- 


gaged in the business of buying or sell- 
ing of agricultural produce or of process- 
ing of agricultural produce and holding 
a licence, (emphasis is supplied by me)”. 

The above definition of a co-operative 
marketing society with the emphasis 
as indicated by me above calls for three 
requisites of a co-operative marketing 
society. The first requisite is that it 
must be a society registered or deemed 
to be registered under the Gujarat Co- 
operative Societies Act, 1961. Its re- 
gistration must be “as such” meaning 
thereby as a co-operative marketing 
society. Mr. Zaveri submitted that she 
two words “as such” mean that -he 
society must be registered urder the 
Gujarat Co-operative Societies Act or 
must be deemed to be registered as 
such, that is, as a co-operative society 
under the Gujarat Co-operative Socie- 
ties Act. Mr. Zaveri’s submission is not 
right. The meaning which he wants to 
derive can be had even without <he 
words “as such”. Had the Legislature 
wanted that the society should be a 
society registered under the Co-operative 
Societies Act, 1961 or deemed to be re- 
gistered under the Gujarat Co-operative 
Societies Act, 1961, the use of the 
words “as such” is not necessary. There- 
fore, it is inevitable to hold that he 
Legislature has used the words “as 
such” not redundantly or by way of 
tautology but with a specific purpose. 
“such” is a demonstrativel 
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pronoun. When we replace the pro- 
noun by a noun, we have to read the 
words “as such” to mean as a co-ope- 
rative marketing saciety, 

it. In this connection Myr. Zaveri 
urged that S. 9 of the Co-operative 
Societies Act, which deals with re- 
gistration, does not deal with registra- 
tion categorywise or classificationwise, 
It is no doubt true that S. 9 which 
speaks of registration does not speak 
of the society’s categorisation, but the 
provisions of law are to be read, not 
Givorced of the context. S. 12 that 
follows soon thereafter is to be read in 
conjunction with S. 9 and S. 12 itself 
lays down that the Registrar has to 
classify all societies into such manner 
and into such classes as he thinks fit 
and the classification of a society under 
any head of classification by the Regis- 
trar shall be final. The classification 
obviously is to be made at the time of 
registration, soon after registration. Rule 
4 of the Gujarat Co-operative Societies 
Rules enjoins on the Registrar to main- 
tain a register under S. 10 of the Act 
and it shall be in form B. It is obvious 
that this register is to be prepared and 
an entry is to be made therein soon on 
the registration of the society. The 
Form B itself has a column 6 captioned 
as follows: 


“Class of society as per section”. 

Mr. Zaveri in this connection urged 
that there was no section in the Act, 
which directly refers to the class of 
the society, and, therefore, column 6 
is redundant. It is not so. The fact 
that under S. 10 the register is to be 
kept, the fact that S. 10 follows the 
footsteps of S. 9, the fact that form B 
is a part of the Rules which have sta- 
tutory force and the fact that S. 12 
following soon thereafter speaks of the 
classification by the Registrar go to show 
that class of society as per section in 
column 6 of Form B is a classification 
given to it by the Registrar under 
S. 12. Mr. Zaveri, however, in this con- 
mection urged that it was open to the 
Registrar to go on changing the classi- 
fication. This is not true, because S. 12 
itself says that classification once given 
shall be final. It is, therefore, evident 


that a co-operative society can be given | 


classification of a co-operative 
marketing society at the time of its 
registration and, therefore, the first 
requirement of co-operative society as 


the 
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occurring in Cl, (v) of S.-5 clearly pro- 
vides that a co-operative marketing 
society in order to be labelled as a co- 
operative marketing society must have 
that label given to it soon on its birth 
by the Registrar by virtue of powers 
conferred on him by section 12, which 
powers once exercised are final. Mr, 
Zaveri’s contention that there is no 
provision in the Act to register a so- 
ciety as a co-operative society is not 
the correct submission: The 24 societies 
enumerated in paragraph 7 of his peti~ 
tion admittedly are not registered as 
co-operative marketing societies and, 
therefore, the first of the three essen- 
tials is lacking in that regard. If it. be 
so, the petitioner’s contention that those 
societies would have a place only in the 
third category falls through. 


14. In this connection. the respon~ 
dent No. 1 relied upon his notification 
Annexure I, appended to the affidavit- 
in-reply filed by the respondent No. 1, 
However, the said notification is not 
happily worded. The Registrar of Co- 
operative societies, who classifies socie- 
ties under S. 12 does so in his capacity 
qua Registrar under the Co-operative 
societies Act. He has not to bother with 
the provisions of the Agricultural Pro- 
duce Markets Act, 1963. Factually what 
has been stated in Annexure I may be 
true, but to classify a society for the 
purpose of S. 11 of the Agricultural 
Produce Markets Act is not a happy 
way of expressing the things, in the 
legal way. However, I am not requir- 
ed to pronounce any opinion on the 
validity or otherwise of that Annexure I, 


12. I have interpreted clauses (i), 
(ii) and (iii) of S. 11 (1) of the Act above 
for the purpose of guidance of the 
authorities and the would-be election 
for the purpose of Vyara Agricultural 
Produce Market Committee is to be 
carried out in accordance with it, 


13. As far as the petition is concern- 
ed, the prayer that is set out in the peti- 
tion cannot be granted. The petition 
is, therefore, liable to be dismissed and 
is hereby dismissed. Rule is accord- 
ingly discharged with no order as to 
costs, ` 


Rule discharged, 
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AIR 1980 GUJARAT 11 
N. H. BHATT J. 

Harilal Chakubhai Zaveri, Petitioner 
v. Jayantilal Kirchand Makani and an- 
other, Opponents. 

Civil Revn. Appin. No; 
D/- 11-5-1979.* 

Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
Ss, 29 (2), 11, 7 — Standard rent — Fixa- 
tion of — Order obtained by practising 
fraud on Court — liable to be set aside. 
(Civil P. C. (1908), O. 21, R. 92). 

An application for fixation of stan- 
dard rent was filed within 12 days of the 
hiring of the premises. The landlord 
coerced the tenant to state facts before 
the Court as if there was a dispute 
though there was none. 

. Held, the order fixing standard rent 
was obtained practising fraud on the 
Court as the whole proceeding was the 
outcome of engineering and scheming on 
the part of the landlord. So as to bind 
the tenant from the very inception of 
tenancy. A tenant in the initial stages 
of hiring the premises is hardly interest- 
ed in getting the standard rent fixed un- 
less he apprehends that the landlord 
would enhance the rent. When a Court 
is misled on a question of fact, the fraud 
arises because had there not been such 
a representation to the Court, the Court 
would not have proceeded to fix the 
-standard rent at all. There must be a lis 
before adjudication. In this case there 
was no lis and therefore adjudication has 
to be held perforce, a matter of clean 


1311 of 1977, 


cut fraud on the Court. AIR 1975 Guj 

" 140, Disting. (Para 8) 
Cases Referred: Chronological Paras 
(1975) 16 Guj LR 146: AIR 1975 Guj 
140 10 


S. M. Shah, for Petitioner; J. R. Nana- 
vati, for Opponents. ‘ 


ORDER :— This is a petition under 
Sec. 29 (2) of. the Bombay Rent Act bya 
tenant, who had filed a regular civil suit 
No. 590 of 1970 in the court of the Civil 
Judge (J. D.) Rajkot for a declaration 
that the alleged consent order by the 
Rent Court, Rajkot in Mise. Application 
No. 470 of 1969 fixing the standard rent 
of the rented premises at Rs. 225/- per 
month was vitiated by fraud practised 
on him and on the court. The said suit 


*Against order of J. M. Parikh, Joint’ 
Dist. J, Rajkot in C. A. No. 92 of 1976. 
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was decreed by the learned trial Judge 
by his judgment dated 13-12-1976. The 
respondents-landlords, that is, the land- 
lord and his father-cum-manager, pre- 
ferred the civil appeal No. 92 of 1976 in 
the District Court. It came to be allow- 
ed by the learned Joint District Judge 
there. The original tenant has, there- 
fore, moved this court by this revision 
application, seeking reversal of the ap- 
pellate order and restoration of the trial 
court’s order, 


2. A few facts require to be stated. 
There is situated a property at Rajkot 
belonging to Sudhirkant Jayantilal 
Makani, the real landlord and the de- 
fendant No. 2. The said property was 
managed by his father Jayantilal Makani, 
the original defendant No. 1. The facts 
which are established in this case and 
not in controversy are that the peti- 
tioner-tenant was under the decree of 
eviction from his landlord of earlier pre- 
mises, He had, therefore, contacted the 
defendant No. 1 for letting out the suit 
property to him. According to the peti- 
tioner, Jayantilal insisted on the stan- 
dard rent being fixed before he could be 
inducted into possession and, therefore, 
on 12-9-1969 advocate Mr. Doshi was 
jointly approached. The application, 
Ex. 76, was then prepared as if it was 
to be filed by the tenant Harilal. The 
application was drafted in a very clever 
manner as could be seen on reading the 
same. It did not state as to when the 
premises were taken on rent, but it was 
stated that the premises were taken on 


rent by the tenant at the rate of 
Rupees 250 per month with the 
tenant’s liability to pay house tax 


and education cess to boot in respect 
of the suit property. The tenant then 
alleged in the application that the rent 
was exorbitant and that the landlord, 
though called upon, did not show any 
readiness to get the standard rent fixed 
and, therefore, the tenant was constrain- 
ed to file the same. Then in paragraph 6, 
a prayer clause was set out that the 
standard rent of the premises should be 
fixed at Rs. 225 per month, taking into 
account the location and other facilities 
including the then prevailing rates and 
with the house tax and education cess, 
but with a liability of the tenant to pay 
the increase in those taxes (if it) is en- 
hanced thereafter. On the same day, Ad- 
vocate Mr. Doshi prepared the final 
compromise to be presented to the court. 
The application is Ex. 76 on the record 


and the compromise is Ex. 75 on the re- 
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cord. No order of issuance of. process 
appears to have been made below that 
application, but on 23-9-69 the compro- 
mise, Ex. 75, was presented requesting 
the court to fix the standard rent at 
Rs. 225 as the reasonable rent, looking 
to all attendant circumstances, including 
the then prevailing house tax and edu- 
cation cess, but with the liability of the 
tenant to pay increases in those taxes. 
Even in the application, Ex. 76, this 
tenant had himself requested the court 
that an order should be passed that 
future increase in the amount of house 
tax and education cess should be left to 
be borne by the tenant. Such an over- 
enthusiastic tenant is ordinarily not to 
be found, but we find him here. The 
standard rent came to be fixed by the 
court by passing the following order:— 

“parties above are present before me 
and admit the compromise...... the rent 
of Rs. 225 inclusive of taxes is reason- 
able. Hence I fix it accordingly.” 
Thereafter the rent note came to be ex- 
ecuted on 3-10-69 mentioning that the 
premises were let with effect from 1-9- 
69 for the rent of Rs. 225 p.m. The re- 
ceipt also was passed on 3-10-69 for 
Rs. 450 mentioning that Rs. 225 were re- 
ce'ved as a deposit and Rs. 225 were re- 
ceived as rent for the period from 1-9-69 
to 30-9-69. The receipt is Ex. 72 and 
Ex. 73 is the receipt of deposit of one 
month’s rent. The tenant’s say was that 
it was landlord’s insistence that he would 
be put into possession if and only if he 
got all those formalities finished as a 
condition precedent to letting, which was 
to be shown as if operative from 1-9-69. 
It is the tenant’s contention that it was 
thereafter that he was put into posses- 
sion and the rent was charged only for 
the month of October, though a show 
was made that rent for two months was 
paid simultaneously on 3-10-79. 

3. It appears that the initial agree- 
ment did not last longer and the tenant 
then filed the above-mentioned Civil 
Suit No. 590 of 1970 on 2-7-70, praying 
for a decree to the effect that said con- 
sent order in fact was a fraud on the 
court, though the plaint also mentioned 
that it was a fraud on the plaintiff-tenant 
also. 


4. The learned trial Judge viewed all 
the circumstances and held that the ten- 
ancy as a matter of fact had commenced 
after those formalities were completed 
on 23-9-69 and thereafter. Consequently, 
the learned trial Judge decreed the suit. 


The appellate Judge, however, held re- 
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lying upon the averments made in those 
various documents referred to abave and 
on the evidence of Advocate Mr. Doshi 
and the þroker Ex. 90 that possession 
was delivered to the plaintiff-tenant on 
1-9-69, though all payments were made 
after the court passed the final order of 
fixing the standard rent. The result was 
that the learned Joint District Judge dis- 
missed the plaintiff’s suit with costs 
throughout. . 


5. Mr. S. M. Shah, the learned Ad- 
vocate for the plaintiff-tenant, urged that 
the learned Appellate Judge did not take 
‘into account the documentary evidence 
and attendant circumstances and was car- 
ried away by the insignificant statements 
attributed to the tenant as if he had 
hired the premises on 1-9-69. He request- 
ed me to go through the game of: the 
landlord to evade the provisions of the 
Bombay Rent Act, which is on the sta- 
tute book as a measure against exploita- 
tion of the people in need of accommo- 
dation in places where there is more de- 
mand and less supply of accommodation 
comparatively. As against this submis- 
sion of Mr. Shah, Mr. Nanavati, the 
learned Advocate for the respondents- 
landlords, contended that the learned 
‘Appellate Judge had reached a finding 
of fact to the effect that the tenant was 
put into possession of the property on 
1-9-69 and it was not within the compet- 
ence of this court to go behind that find- 
ing of fact. He also submitted that there 
was no question of fraud as far as the 
plaintiff-tenant was concerned, because 
in his evidence he had admitted categori- 
cally that he had voluntarily appeared 
before the learned Civil Judge on 23-9- 
69 and admitted that he had entered into 
the compromise. Mr. Nanavati, however, 
urged that there would not be any ques- 
tion of fraud on the court and #f any 
fraud at all was practised, it was practis- 
ed by the tenant by filing the application 
and then calling upon the landlords to 
join him. In other words, Mr. Nanavati’s 
submission was, this court should not 
grant the prayer of a man, who on his 
own admission was a party to the fraud. 


6. I am conscious of my limitation on 
the question of a finding of fact. I, there- 
fore, proceed on the assumption that the 
tenant might have been put into posses- 
sion on 1-9-69, though no rent-note was 
executed till then, no rent was paid till 
then and nothing was there with the 
tenant on the basis of which he could 
raise a plea of tenancy, if the dispute 
had at all cropped up by then. Left to 
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myself, I would have certainly disagreed 
with the assessment of evidence at the 
hands of the learned appellate Judge 
and would have held that all this was 2 
‘hoax created by the landlord in order 
to see that before a tenant placed his 
toe into the premises of the landlord, he 
was bound down feet and hands so that 
he could not raise the defence afforded 
to him by law, namely, the Bombay Rent 
Act. The learned Appellate Judge should 
have seen that it was the case even of 
the tenant and the landlord that the rent 
finally agreed upon was Rs. 225. The 
landlord very categorically admitted in 
his evidence that the rent was fixed at 
Rs. 225 p.m. If the premises were let on 
1-9-69 and one month’s rent was already 
paid and the relations were not at all 
strained, there was no earthly reason for 
the tenant to state in the application, 
Ex. 76, that the rent was fixed at Rs. 250 
per month with all taxes to boot and 
that the landlord despite being requested 
was not amenable to getting the standard 
rent fixed and that on that count the 
court should fix the standard rent. And 
what is the prayer put forward by the 
tenant in his application Ex. 76? Instead 
of Rs. 250, the tenant besought the court 
that the rent should be fixed by the 
court at Rs. 225 per month. All these 
smack of a clear engineering on the part 
of the landlord, who was out to exploit 
the acute need of the tenant, against 
whom the decree of eviction from his 
earlier rented premises was already pass- 
ed and was executed on or before 1-9-69. 
However, as I said above, this finding 
based on some evidence, however gross- 
ly erroneous it appears to me, is not to 
be disturbed by me and that is why I 
proceed on the assumption that the phy- 
sical possession might have been deliver- 
ed to the tenant on 1-9-69 with a clear 
warning to him that unless he got the 
standard rent fixed, he would not have 
in his possession any documentary evi- 
dence even remotely suggesting his 
tenancy. 


7. The sole question that requires to 
be determined in a case like this is a 
question of fraud. Under the law of 
pleadings, fraud is to be both pleaded 
and proved, As far as the fraud on the 
plaintiff is concerned, there is none, 
though, as held by me above, there was 
coercion on him. Coercion is writ large, 
but coercion is certainly distinct from 
fraud, and the decree is sought to be 
avoided on one ground, namely, a fraud 
practised on the plaintiff-tenant. So this 
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ground is not available to the plaintiff- 
tenant. 


8. The next question is the fraud on 
the court. This landlord was out to see 
that the tenant did not have with kim 
any evidence of tenancy till the stand- 
ard rent was fixed. He was shrewd 
enough to get the tenant file an applira- 
tion, containing facts which were incor- 
rect to the knowledge of both. There was 
no occasion for the tenant to file such an 
application within 12 days of the alleged 
hiring of the premises. The averment in 
the application, Ex. 76, that the land- 
lord despite repeated request did not 
respond to the call of getting standard 
rent fixed is also clearly an engineered 
one. A tenant in the initial stages of hir- 
ing the premises is hardly interested in 
getting the standard rent fixed, unless of 
course he apprehends that the landlord 
would turn round and seek the enhanced 
rate of rent. Here the landlord assumes 
the pose of absolute innocence and if it 
be so, there was no earthly or conceiv- 
able reason for the tenant to file an ap- 
plication for fixation of standard rent 
within 12 days of the hiring of the pre- 
mises. The fact that he did so within 12 
days, the fact that he was made to state 
facts as if there was a dispute though 
there was none, and the fact that till 
then even the rent receipt is not passed, 
go to show that this was all an engineer- 
ing on the part of the landlord. The pur- 
pose is obvious. Though there was no 
dispute, the landlord made the tenant 
represent that there was a dispute and 
here lies the fraud. When a court is mis- 
led on a question of fact, the fraud arises 
because had there not been such a repre- 
sentation to the court, the court would 
not have proceeded to fix the standard 
rent at all. Under Sec. 11 of the Kent 
Act, the court’s jurisdiction is attracted 
if there is a dispute between the land- 
lord and the tenant. There must be a 
lis before adjudication. In this case, there 
was no lis and, therefore, the adjudica- 
tion has to be held perforce a matter of 
plot or arrangement or to put iz in legal 
language a matter of clean-cut fraud on 
the court. 





9. Mr. Nanavati’s argument, however, 
was that it was the plaintiff-tenant who 
had moved the court and if anyone had 
practised the fraud on the court, it was 
the tenant. This is too simple a view of 
the situation. A man coerced into filing 
such an application acted only as the 
helpless agent of the landlord. For all 
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practical purposes, this was the presen- 
tation of the application by the landlord 
through the tenant. This conclusion is 
inescapable in the facts and circum- 
stances of this case. The fact that the 
compromise was also drafted fully and 
finally by the very Advocate Mr. Doshi 
on 12-9-69 to be presented after a few 
days is a circumstance further clinching 
the issue. It is, therefore, inevitable to 
hold that this was all a tame affair al- 
ready mooted out well in advance and 
the court was made a sort of a tool for the 
purpose of pinning down the tenant to 
a position from which he could not resile 
and could not avail himself of the pro- 
tection of the law, namely, Sec. 7 of the 
Bombay Rent Act. This is nothing short 
of a dishonest design on the part of the 
landlord and it was a clever manoeuvr- 
ing arranged by the landlord. I am, 
therefore, not prepared to believe that 
the tenant and the landlord stand on 
equal footing as far as representation to 
the court is concerned. I say that the 
tenant was a helpless tool in the hand 
of the crafty landlord and the consent 
order that was passed is unequivocally 
in favour of the landlord. If this is no 
fraud on the court, no better case of the 
type can be had in the annals of the rent 
litigation. 


10. Mr. Nanavati, however, invited 
my attention to the judgment of my 
brother S. H. Sheth J. in the case of 
-Jayantilal Chunilal Pancholi v. Bai 
Jashoda, (1975) 16 Guj LR 146. In that 
case Mr. Justice Sheth did hold that a 
particular amount could be fixed as stan- 
dard rent by consent, more particularly 
when in respect of the premises let out 
for the first time the contract rent is the 
standard rent unless the court, upon a 
dispute having been raised by the tenant 
fixed a different amount as the standard 
rent, The learned Judge, however, was 
not oblivious of the interested pro- 
verbial foresightedness of the landlords 
and that is why in paragraph 7 of his 
judgment, he has observed as follows:— 


“Since in my opinion it was a valid 
and lawful order made by the court, it 
operates as res judicata and it is not 
open to the tenant to reagitate that 
question unless it has been got rid of 
on the ground of fraud, coercion, mis- 
representation, undue influence or on 
any such legal ground.” 


li. This is a case and in my view 
eminently a fit case where the court’s 
order can be annulled and declared in- 
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operative and ineffective on the ground 
of engineering of a plot at the behest of 
a landlord in which the tenant was a 
mere helpless tool. 


12. In above view of the matter, it is 
inevitable to hold that the earlier fixa- 
tion of standard rent stands vitiated. Tha 
learned trial Judge had, therefore, right- 
ly held it so. I, therefore, allow the re- 
vision application set aside the appellate 
court’s order and restore the trial court’s 
Judgment and order. Rule is accordingly 
made absolute with costs throughout. 


Revision allowed, 


AIR 1980 GUJARAT 14 
S. H. SHETH, J. 

Maganlal Parsottamdas Sevniwala, 
Petitioner v. Chimanlal Dahyabhai Modi, 
Opponent. 

Civil Revn. Appin. No. 72 of 1978, D/- 
8-5-1979.* 

(A) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 
1947), S. 28 — Claim of irrevocable 
licence for beneficial use of premises = 
Suit, by tenant under S. 28 — Suit is 
maintainable. : . 


A claim to an irrevocable licence 
simpliciter will certainly not fall within 
the ambit of S. 28 but when a tenant 
protected by the Bombay Rent Act 
claims an irrevocable licence to a 
latrine for the beneficial use of the 


‘premises let out to him, it is a claim 


which arises out of the provisions of 
the Bombay Kent Act. ‘Without any 
access to the latrine; the premises let 
out to a tenant will be rendered unusa- 
ble or unhabitable. Therefore, an ir- 
revocable license must be inferred from 
the terms of the tenancy in order to 
enable the tenant to make beneficial 


use of the premises let out to him which 


in its entirety forms a part of a claim 
which he can make against his land- 
lord under the provisions of the Act. 
Therefore the suit filed by the tenant 
under Section 28 was a competent suit, 





(Para 6) 

(B) Bombay Rents, Hotel and Lodg- 
ing louse Rates Control Act (57 of 
1947), S. 28 — Irrevocable licence 
*Against order of F. C. Mehta Extra 
Asstt. Judge, Surat in Regular Civil 


Appeal No. 13 of 1976. 
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arising cut of terms of tenancy — 
Proof. 


Where an irrevocable licence is to be 
inferred from the terms of the tenancy, 
it is not necessary to plead and prove 
it. What a tenant is required to plead 
and prove is the tenancy created in bis 
favour and the terms governing them. 
Once he proves that he is the tenant of 
the defendant and the terms on which 
he holds the tenancy, an irrevocable 
licence such as one as in this case can 
be easily proved by him. Therefore, 
the proof of an irrevocable licence 
depends upon the proof of the tenancy 
and its terms. They are not separable. 

(Para 10) 


(C) Bombay Rents, Hotel & Lodg- 
ing House Rates Control] Act (57 of 
1947), S. 28 — Easements Act (5 of 
1882), S. 60 (a) — Claim of irrevocable 
licence by tenant — Proof of transfer 
of property. 


The creation of a tenancy in respect 
of an immoveable property always 
means transfer of interest in immovea- 
ble property to the tenant. Tenancy 
rights themselves constitute immoveable 
property. Therefore, when the land- 
lord let out the premises in question to 
the tenant, there was transfer of in- 
terest in the immoveable property by 
the landlord to the tenant. Therefore, 
the terms of S. 60 (a) of the Easements 
Act were fully satisfied in the case. 

i (Para 11) 


(D) Civil P. C. (1908), S. 24 — Bom- 
bay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947), S. 28 — 
Transfer ef suit — Irrevocable licence 
arising out of terms of tenancy — Suit 
validly instituted in Court of Civil 
Judge (Junior Division) — Bifurcation 
of Court — Suit need not be trans- 
ferred to new Court. 


Where a suit relating to a claim aris- 
ing out of the terms of tenancy was 
validly instituted in the Court of Civil 
Judge (Junior Division) when there was 
no Provincial Small Cause Court it 
could continue to be on the file of the 
Civil Judge, even after establishment 
of Small Cause Court. Transfer of a 
suit is a positive act. What is expressly 
provided to be transferred stands trans- 
ferred to the new Court. Merely because 
a court is bifurcated, it does not mean 
that a suit which+was on the date of its 
inception validly imstituted ceases to be 
within the jurisdiction of the Court of 
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its institution and automatically stands 
transferred to the new Court or that it 
should necessarily be transferred to zhe 
new Court. The Civil Judge (Junior 
Division) had jurisdiction to decide che 
suit not because it related to the en- 
forcement of an irrevocable licence but 
because it was a validly instituted suit 
the transfer of which was not provided 
after establishment of the Provincial 
Small Cause Court. Therefore, it could 
validly’ continue on the file of the Civil 
Judge. He could, try and decided that 
suit even though the claim made by 
the plaintiff tenant therein related to “a 
claim or question” arising out of the 
terms of his tenancy. (Paras 8, 9) 


P. B. Majmudar, for Petitioner; 
P. V. Nanavati, for Opponent. 

ORDER :— The plaintiff-tenent filed 
in the Court of the Civil Judge (Junior 
Division) at Surat the present suit for 
a declaration that he is entitled to use 
the latrine situate on the ground floor 
of the building of which the suit pre- 
mises form a part. He also prayed for 
a permanent injunction restraining the 
defendant-landlord from interfering 
with his use of the latrine. The pre- 
mises in the occupation of the plaintift- 
tenant consist of a shop on the ground 
floor. The latrine in question is situate 
on the otta of the house of which the 
plaintiff’s shop forms a part. 

2 In defence it was contended by the 
defendant-landlord that the plaintif 
has no such right. He pleaded that it 
was not let out to the plaintiff-tenant. 

3. The learned trial Judge found 
that the defendant-landlord had not let 
out the latrine in question to the plain- 
tiff-tenant. He, therefore, dismissed the 
suit. f 


4. On appeal to the District Court by 
the plaintiff, the learned appellaze Judge 
confirmed. the finding that latrine was 
not let out by the defendant to the 
plaintiff. However, he held that as a 
tenant of a part of the building to which 
the latrine in question was attached, 
the plaintiff had an irrevocable license 
to use it. He, therefore, decreed the 
plaintiffs suit. It is that decree which 
is challenged by the defendant in this 
Civil Revision Application. 

5. Mr. Majumdar who appears on 
behalf of the defendant-landlord has 
raised a number of contentions. His first 
contention is that the subject matter of 
the suit was not governed by S. 28 of the 
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Bombay Rent Act and that, therefore, 
the present suit could not have been filed 
under the Rent Act. The proposition 
which he has tried to make out is that 
the claim to an irrevocable license made 
by the plaintiff-tenant is not a claim or 
question arising under the Bombay Rent 
Act. It cannot be gainsaid that the Court 
under S. 28 of the Bombay Rent Act has 
jurisdiction, inter alia, “to deal with any 
claim or question arising out of this Act 
or any of its provisions..,...”. The ques- 
tion, therefore, which I am required to 
answer is whether the claim to an ir- 
revocable license which a tenant makes 
against his landlord is “a claim or a 
question” arising out of the Bombay 
Rent Act or any of its provisions. 


6 A claim to an irrevocable license 
simpliciter will certainly not fall within 
the ambit of S. 28 of the Bombay Rent 
Act but when a tenant protected by the 
Bombay Rent Act claims an irrevocable 
license to a latrine for the beneficial use 
of the premises let out to him, it is a 
claim which, in my opinion, arises out 
of the provisions of the Bombay Rent 
Act. Without any access to the latrine, 
the premises let out to a tenant will be 
rendered unusable or unhabitable. There- 
fore, an irrevocable license must be in- 
ferred from the terms of the tenancy 
in order to enable the tenant to make 
beneficial use of the premises let out to 
him which in its entirety forms a part 
of a claim which he can make against 
his landlord under the provisions of the 
Act. In other words, it forms a part of 
the claim arising out of the Bombay 
Rent Act because it is to be inferred 
from the terms of the tenancy. There- 
fore, under S. 28 of the Bombay Rent 
Act the plaintiff-tenant could file the 
present: suit against the defendant. It 
was a competent suit. 


7. The second contention which Mr. 
Majumdar has raised also relates to juris- 
diction. There is no doubt about the 
fact that the present suit was filed on 
10th June 1972 when there was no Pro- 
vincial Small Cause Court at Surat. 
Small Cause Court at Surat was esta- 
blished on 14th July, 1975. Thereafter 
the learned trial Judge decided the suit. 
Relying upon the provisions of S. 28, 
Mr. Majmudar has argued that the only 
Court which had jurisdiction to try the 
above suit after 14th July 1975 was the 
Provincial Small Cause Court establish- 

ed' at Surat and not the Court of the 
ang 
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Civil Judge (Junior Division) at Surat. 
In other words, the argument which Mr. 
Majmudar has raised is this. Even 
though the suit on the date of its in- 
ception was validly instituted, it could 
not be tried by the learned trial; Judge 
and ought to have been transferred to 
the Provincial Small Cause Court estab- 
lished at Surat on 14th July 1975, 

8. Transfer of a suit is a positive act. 
What is expressly provided to be trans- 
ferred stands transferred to the new 
Court. Merely because a Court is’ bifur- 
cated, it does not mean that a suit 
which was on the date of its inception 
validly instituted ceases to be within the 
jurisdiction of the Court of its institu- 
tion and automatically stands transferred 
to the new Court or that it should ne- 
cessarily be transferred to the new 
Court. Mr. Majmudar has not been able 
to point out to me any provision which 
shows that suits validly instituted in 
other Courts before 14th July 1975 were 
required to be transferred to the Small 
Cause Court at Surat on its establish- 
ment on 14th July 1975. He has relied 
upon sub-sec. (2) of S. 28 in that ‘behalf. 
Sub-sec. (2) of S. 28 has no application 
to the present case because what sub- 
sec. (2) of S. 28 provides is the with- 
drawal of the suit by the learned Dist- 
rict Judge and transferring it to some 
other Court. This is not a case of that 
type. The second argument which Mr. 
Majumdar has raised, therefore, fails 
and is rejected, 


9. The third argument which Mr. 
Majumdar has raised relates to the re- 
asoning which the learned appellate 
Judge has given in his judgment, Ac- 
cording to the learned appellate Judge 
the learned trial Judge has jurisdiction 
to try the present suit because it relat- 
ed to the enforcement of an irrevocable 
license. The learned appellate , Judge 
has tried to show that enforcement of 
an irrevocable license is within the juris- 
diction of the Court of Civil Judge 
(Junior Division) at Surat and that, there- 
fore, the present suit was competently 
decided by him. That reasoning of the 
learned appellate Judge does not seem 
to be sound. The learned Civil : Judge 
(Junior Division) had jurisdiction to de- 
cide the present suit not because it re- 
lated to the enforcement of an irrevo- 
eable license but because it was a vali- 
diy instituted suit the transfer of which 
was not provided after the establishment 
of the Provincial Small Cause Court on 


ao 
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14th July, 1975 at Surat. Therefore, it 
could validly continue to be on the file 
of the learned Civil Judge (Junior Divi- 
sion) at Surat. He could, therefore, try 
and decide that suit even though the 
claim made by the plaintifi-tenant there- 
in related to ‘a claim or question’ aris~ 
ing out of the terms of his tenancy. It 
is necessary to make it clear that an 
irrevocable license such as one as in 
the present case is required to be in- 
ferred from the terms of the tenancy 
which forms a part of the claim or 
question arising out the provisions of 
the Bombay Rent Act. It is on ac- 
count of this reason, therefore, that 
the learned Civil Judge (Junior Divi- 
sion) continued to have jurisdiction to 
try and decide the suit. Though the 
conclusion which the learned appellate 
Judge has recorded is founded on 
erroneous reasoning, I confirm it for 
the reasons stated in this judgment. 
10. On merits Mr. Majmudar has 
argued that the learned appellate 
Judge could not have made out in fav- 
our of the plaintiff-tenant a case for 
an irrevocable license because it was 
neither pleaded by the plaintiff-tenant 
nor was it proved by him The 
argument which Mr. Majmudar has 
raised is mot well-founded. Where an 
irrevocable license is. to be inferred 
from the terms of the tenancy, it is 
not necessary to plead and prove it. 
What a tenant is required to plead 
and prove is the tenancy created in his 
favour and the terms governing them. 
Once .he proves that he is the tenant 
of the defendant and the terms on 
which he holds the tenancy, an irre- 
vocable license such as one as in this 
case can be easily proved by him. 
Therefore, the proof of an irrevocable 
license depends upon the proof of the 
tenancy and its terms. They are not 
separable.” They constitute one and 
single transaction. All that the plain- 
tiff-tenant in the instant case pleaded 
was that he had a right to use the 
latrine. He founded his claim upon 
the fact that he has. been the tenant of 
the defendant-landlord in respect of 
the- suit premises to which, as to 
the rest of the building, the latrine 
in question is attached. Therefore, 
when the learned trial Judge drew an 
` inference of an irrevocable license from 
the fact of the tenancy established by 
the plaintiff tenant and the terms of the 
tenancy proved bý, him, he did not 
1980 Guj./2 IL G—21 
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-Majmudar has raised 


‘terest in immoveable 


make out any new case in favour of 
the plaintiff-tenant. There are two 
positions which can be conceived in 
this behalf Landlord might have in 
express terms let out the latrine for 
the use of the tenant or he might not 
have done it. If it is proved that it 
was expressly let out to the tenant, 
nothing more is required to be done. 


. The plaintiffs claim such as cne as in 


the present case must be decreed. But 
if the plaintiff has not proved an ex- 
press term of tenancy under which he 
has right to use the latrine. it is open 
to the Court to find out whether from 
the transaction of tenancy and its 
terms he has proved something less. If 
it is held that he thas proved some- 
thing less, the lesser relief must be 
granted to him. It cannot be denied on 
the ground of want of pleadings and 
proof. The argument which Mr. 
Majmudar has raised would have re- 
quired serious consideration i? besides 
the tenancy and its terms the plaintiff- 
tenant was required to prove something 
else for making good his case. In the 
instant case there was nothing else 
which he was required to prove. 
Therefore, what the learned appellate 


, Judge has done is to grant lesser relief 


and not make out a new case for the 
plaintiff-tenant. The contention raised 
by Mr. Majmudar in that behalf, there- 
fore, is rejected. 


11. The last contention which Mr. 
relates to Sec- 
tion 60 of the Easements 
argument which he has raised is that 
it has not been proved, in order to 
make good the claim of an irrevocable 
license, that there was “transfer of 
property” in favour of the plaintiff- 
tenant. Section 60 inter alia provides 
as follows :— 


“A license may be revoked by the 
grantor, unless— 

(a) it is coupled with a transfer of, 

property and such transfer is in 
force.........”” : 
Clause (b) of Section 60 is not material 
for the purpose of this case. There is 
no doubt or dispute about the fact that 
the tenancy created by the defendant- 
landlord in favour of the plaintiff- 
tenant is in force. The creation of a 
tenancy in respect of an immoveable 
property: always means transfer of in- 
property. to the 
rights 


tenant. - Tenancy. -- themselves 
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constitute immoveable property. There- 
fore, when the defendant-landlord let 
out the premises in question to the 
plaintiff-tenant, there was transfer of 
interest in the immoveable property by 
the defendant-landlord to the plaintiff- 
tenant. There is no doubt or dispute 
about the fact that tenancy is in force. 
Obviously, therefore, the transfer is in 
force. Im my opinion, terms of Cl. (a) 
of Section 60 of the_ Easements Act 
were fully -satisfied in the instant case 
Section 61 to which Mr. Majmudar has 
referred does not have application to 
the facts of the instant case because 
it provides for revocation, express or 


implied, 
12. Since I find no substance in 
any of the contentions raised by Mr. 


Majmudar, the revision application fails 

and is dismissed. Rule is_discharged 

with no order as to costs, x 
Revision dismissed, 
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S. H. SHETH AND N. H. BHATT JJ. 
Hematlal Mulji Lohana ete. ete, 
Petitioners v. State of Gujarat and 
cthers etc., Respondents. 
Special Civil Applns, Nos. 716 and 


785 of 1971 and 750 of 1972, D/- 17-1- 
1979. a 
(A) Saurashtra Land Revenue Rules, 
E. 82 — Non-agricultural assessment of 
land to be used as building site — 
Must be fixed on the basis of percen- 
tage on full market value of the iland 
to be used as a building site — Sau- 
rashtra Government Notification No. 
ED/H/4-A/6(76) dated 26th August 
1954 as amended by Gujarat Govern- 
ment — Notification No. G. H. M. 
4035 — M.L. R. R. 1068-44841 D/- 4-11- 
1968 struck down as ultra vires R. 82. 
(Paras 7, 8) 
(B) Saurashtra Land Revenue Rules, 
RB. 86 (1) (a) — Order granting permis- 
sion to use land for non-agricultural 
purpose — Non-agricultural assessment 
leviable only from the day the land is 
actually put to non-agricultural use — 
R. 86 (1) (a), as adopted for Saurashtra 
region, held was in violation of See- 


tion 48 of the Bombay Land Revenue 
(Bombay 


*(Only portions approved for reporting 
by High Court are reported here.) 
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Code and hence imoperative. 


: Hematla v. State 


A.I R. 

Land Revenue Code (5 of 1879), S. 48 
(2) ). (Para 10) 
Cases Referred: Chronological Paras 
(1973) 14 Guj LR 156: AIR 1973 Guj 
187 10 


S. I. Nanavati for I. M. Nanavati (in 
Spl. C. A. Nos. 716 and 785 of 1971) 
and R. A. Mehta for H. C. Gandhi (in 
Spl. C. A. No. 750 of 1972), for Peti- 
tioners; J. R. Nanavati, Asstt. Govt, 
Pleader I/b P. J. Vyas of M/s. Purna- 
nand & Co. for Respondents, in all Spl, 
C. Applns. 


N. H. BHATT, J.:— 1-6. xx xx xx 

7. Coming to the first contention in 
respect of the two notifications, we find 
that the said notifications are liable to 
be struck down. The notification dated 
26-8-1954 reads as follows :— 


Saurashtra Government Gazette, 1954, 
Part V — Page 1956-57 
Revenue Department. 
NOTIFICATION, 

Sub.:— Application of R. 82 of the 
Bombay Land Revenue Rules, 1921. 

Rajkot, 26th August 1954, 


No. RD/It/4-A/6 (76):— In exercise of 
the powers conferred by Rule 82 of 
the Bombay Land Revenue Rules, 1921, 
as adapted and applied to the State of 
Saurashtra. Govt. is pleased to direct 
that the said Rule shall be applied to 
all cities, towns and other areas which 
have a population of 20,000 and above 
and that the rate of non-agricultural 
assessment in such areas shall be as 
under :— 


(1) areas having a population @0-0-3 per sq. yd. 


of 20000 and above but per annum, 
less than 50000, 

(2) Area havi: pulation 0.0-4 per sq. yde 
of 50000 and above. per annum. 


2. Government is further pleased to 
direct that the said rates of non-agri- 
cultural assessment shall come into 
force with effect from ist September 
1954, 

By order and in the nama 
of the Rajpramukh of 


Sd/ Banesinhji 


Secretary to the Gavern= 
ment of Saurashtra, Reves 
nue Department”. 

The notification dated 4-11-1968 
issued by the Gujarat Government is 
only amendatory in character in so far 
asit replaces the words “square yard” 
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by the words “square metre’. In a 
way it is not an independent notifica- 
tion. The notification dated 26-8-1954 
issued by the Revenue Department of 
the then State of Saurashtra purported 
to be issued in exercise of the powers 
conferred by Rule 82 of the Bombay 
Land Revenue Rules as adapted for 
_ and applied to the State of Saurashtra. 
Said Rule 82 reads as follows :— 


“82, In any area in which, on ac- 
count of there being a keen demand 
for building sites or for any other 
special purpose the State Govt. may, 
by notification in the Official Gazette, 
direct that this rule shall be applied, 
the rate of non-agricultural assessment 
shall be determined in accordance 
with the following provision and not 
under rule 81:— 


I. The non-agricultural assessment 
shall ordinarily be a percentage on the 
full market value of the land as a 
building site, 


. If In cases where this rule is ap- 
plied on account of there being a de- 
mand .for building sites, the market 
value of the land shall be estimated 
as far as possible on the basis of ac- 
tual sales of unoccupied land for build- 
ing purposes in the locality. In ‘cases 
where this rule is applied on account 
of the demand being for other special 
purposes, the market value shall be 
estimated as far as possible, on the 
basis of actual sales of unoccupied land 
of which the value is enhanced by the 
existence of the special demand. 

HI & IV. xx xx xx xx”, 


Even a casual glance at the above- 
quoted text of R. 82 is sufficient to 
convince anyone that for the pur- 
pose of deciding the rates under the 
said rule, the Government has to deal 
with different areas where there is a 
` keen demand for building sites or 
where there is a keen demand for any 
other special purpose. If either of the 
conditions exists and the Government 
is satisfied about it, the Government 
by a notification in the official Gazette 
may direct that Rule 82 shall be ap- 
plied and the rate of non-agricultural 
assessment shall be determined in ac- 
cordance with the provisions of that 
Rule 82 and not in accordance with the 
provisions of Rule 81. The provisions 
of Rule 82 are already quoted above, 
The basis that is permissible under 


Hematlal y, State 


‘and above but less 


a 
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cls. I and If is that N. A. assessment is 
ordinarily to be a percentage on the 
full market value of the land as a 
building site and where the rule is 
applied on the ground that there is a 
keen demand for building sites, the 
market value of the land is to be 
estimated, as far as possible, on the 
basis of actual sales of, unoccupied 


. land for the purpose of building in 


that locality and the next clause pro- 
vides that value is to be estimated as 
far as possible on the basis pf actual 
Sales of unoccupied land of which the 
value is enhanced by the existence of 
the special demand. 

8 It is, therefore, evident that bə- 
fore the Govt. elects to adopt Rule £2, 
the condition precedent is to examine 
the case areawise on the basis of a 
keen demand for building sites or a 
keen demand for any other special pur- 
pose and then a provision is to be 
made for assessing the value of the 
land and then fixing the N. A. assess- 
ment on the basis of percentage on the 
full market value of the land as a 
building site. The above-quoted noti- 
fication issued by the Saurashtra Gov- 
ernment, however, does not take into 
account any such factor and it is evi- 
dent that a uniform rate is prescrib- 
ed for the lands situated in cities 
having 50,000 or more population and 
a uniform rafe is prescribed for the 
areas having a population of 20,000 
than 50,000. In 
other words, the Saurasthra region is 
divided into three categories: {1) 
inhabited places having population of 
less than 20,000; (2) places having 
population of 20,000 or more, 
than 50,000; and (3) having population 
of 50,000 and above. This is ex facie a 
different standard adopted for the pur- 
pose of levying N. A. assessment. It 
cannot be uniformly stated that all the 
places in the towns having 20,000 or 
more souls but less than 50,000 would 
have a peculiar rate of demand for 
building sites nor could it be said that 
for cities having 50,000 or more popu- 
lation, there will be still more keen 
demand for building sites, Situaticns 
vary from place to place and from the 
very nature of things, there cannot be 
uniformity of demand either for build- 
ing sites or for any other special pur- 
pose. The second objection to this 
notification is that it does not adcpt 
any percentage on the full market 


but less’ 


— 
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value of the land as a ‘building site. 
It adopts an arbitrary standard-of 3 ps. 
per sq. yd. per annum or 4 ps. per Sq, 
yd. per annum. Tt is, therefore, evis 


dent that what has been provided for. 


in that notification of Saurashtra Gov- 
ernment is mot in accordance with the 
provisions of Rule 82 of the Land 
Revenue Rules, but it is something 
arbitrary and dehors those powers. 


9. Mr. J. R. Nanavati whe appears 


for the State and the Collector, how- 


ever, urged that it was open to the 
State Government and the Collector 
to view the urban areas with unifor- 
mity and he also urged that there was 
a notorious demand for building sites 
sin such big cities. If such a blanket 
standard is adopted, it wculd ex facie 
be open to the charge of non-applica- 
tion of mind to the provisions of 
Rule 82. Rule 82 from the very nature 
of things contemplates that specified 
areas are to be taken into account for 
the purpose of application of Rule 82. 
Say for example Rajkot, Jamnagar and 
Junagadh. ‘We are told at the Bar that 
at the relevant time all these three 
cities had population of more than 
50,000. It is absurd to suggest that 
all these three places can be clubbed 
together as a particular area for the 
purpose of invoking the powers of 
Rule 82 of the Land Revenue Rules. It 
is, therefore, not possible for us to 
subscribe to the submission of Mr. J. 
R. Nanavati that the State can adopt 
‘the population as the basis which in 
its turn should be presumed to be giv- 
ing rise to the inference regarding the 
demand for building sites. Despite 
there being population of 20,000 or 
more or as a matter of fact 50,000 or 
more, the keenness of demand may 
vary from place to place. Even apart 
from this lacuna, the adoption of a 
flat rate of 3 ps. or 4 ps. per sq. yd. 
as is to be found in that impugned noti- 
fication of the Saurashtra Government 
cannot be said to be a basis recognised 
by Rule 82. It is, therefore, evident 
that while issuing the said notification, 
the Saurashtra Government had not 
before its mind the provisions of Rule 
82 and that it had purported to lay 
down those arbitrary standards, both 
of population and rate, without any re- 
course to the provisions of R. 82. The 
said notification, thérefore, is to be 
held as ultra vires Rule 82 of the Land 


kag Rules as it was applicable to 


ow 
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Saurashtra region ‘and, therefore. iit is. 
liable to. be struck down as illegal, 


10, The second contention - that was 


` raised im these petitions was regarding 


the demand of N. A. assessment from 
date of the order granting per- 
mission for N. A. use. In this connec- 
tion, Section 48 of the Land Revenue 
Code gives a clinching reply. It pro- 
vides that the land revenue leviable 
on any land under the provisions of 
this Act is to be assessed with re- 
ference to the use of the land and 
sub-section (2) of Section 48 specifi- 
cally states that where land assessed 
for use for any purpose’ “is used for 
any other purpose”, the assessment 
fixed under the provisions of this Act 
upon such land shall be liable to be 
altered and fixed at a different rate. 
It is, therefore, evident that enhanced 
N. A. assessment is leviable only from . 
the day the land is actually put to N. 
A. use and the said assessment cannot 
be levied from the day of the order. 
As a matter of fact, the order that was 
passed in all the three cases reserved 
a liberty to the grantee to commence 


N. A. use at any time within six 
months from the date of the order. 
This means that even the order itself 


postulates the possibility of the land 
being put to N. A. use from a date 
subsequent to the day of the grant of 
permission. In this connection. there 
is a judgment of J. B. Mehta J., as he 
then was, in the case of Jorawarsinhji 
Himatsinhji Rana v., Gujarat State, 
(1973) 14 Guj LR 156. In that case, it 
was held very clearly that Rule 86 (1) 
(a) of the Saurashtra Revenue Rules, 
which provided for the liability before . 
even the actual use was changed would 
be in clear conflict with Section 48 (2) 
of the Land Revenue. Code and on that 
ground the rule was held inoperative. 
Mr. J. R. Nanavati, however, in this 
connection urged that the learned 
Single Judge of this Court had no au- 
thority at law to declare a statutory 
Rule ultra vires because as per the 
High Court Appellate Side Rules, this 
power is conferred on the Division 
Bench of this court and not on the 
Single Judge. However, we have no 
hesitation in arriving at the same con- 
clusion on our independent assessment 
of the legal provisions. We, therefore, 
declare that Rule 86 (1) (a) of the 
Saurashtra Land Revenue Rules.as ad- 
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opted for the Saurashtra ‘region was in’: 
violation of Section 48 of the Land’ 
Revenue Code and it was, therefore, to 
that extent bad at law and hence in- 
operative, 
, & fi x x g 


Rule made absolute 





_ AIR 19380 GUJARAT 21 
S. H. SHETA, J. 

_ Bhagwati Spinning & Weaving Works, 
Ahmedabad, Petitioner v, The Ahmed- 
abad New Cotton Mills Co. Ltd, Oppo 

nent, 
Civil Revn. 
D/- 7-5-1979." 
Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
S. 13 (1) (k) — ‘Premises’ — Meaning. 
On. analogy of S. 13 (1) (e) and 
S. 13 (1) (ee) of the Act and also on 
account of the social consequences 
which are likely to flow from the rigid 
construction of S. 13 (1)-(k) it must be 
held that the expression “the premises” 
used in S, 13 (1) (k) means the entire 

premises and not a part of it. 
(Para 7) 


Cases Referred: Chronological Paras 
(1977) Civil Revn. Appln. No. 891 of 
1976, D/- 6-10-1977 (Guj) 10 
(1977) Civil Revn. Appin. No. 1188 of 
1974, D/- 7-9-1977 (Guj) 10 
(1970) 11 Guj LR 377 ` 8g 


J.. N. Nanavaty and B. P. Tanna, for 
Petitioner; K, H. Kaji with A. K. Shah 
and J. M. Shah, for Opponent. 


ORDER: — The plaintiff filed the 
present suit for recovery of possession 
against the defendants on two grounds. 
Defendant No. 1 — tenant — had not 
used the suit premises for a continuous 
period of six months immediately pre- 
ceding the date of the suit and he had 
no reasonable cause to do so, Defen- 
dant No. 1 — the tenant — had unlaw- 
fully sublet a part of the suit premises 
to defendant No. 2. The suit premises 
are business premises where the power- 
looms have been installed, The suit pre- 
mises consist of three Survey Numbers 
— 16/14, 16/24 and 401/8. The rent 
agreed upon between the parties was 
Rs. 55/- per month. The plaintiff alleg- 
CREA ike eres a ee ee SS 


*From decision of Appellate Bench, 
Small Causes Court, Ahmedabad, in 
Civil Appeal No, 88. of 1975. 


IW/KW/E654/79/JHS 


Appin, No. 84 of 1978, 


ed that Survey- No. 16/24, a part of the 
suit premises was unlawfully sublet by 


defendant No.1 to defendant No. 2. 
Similarly Survey No. 401/8, another 


part of the suit premises was unlaw- 
fully sublet by defendant No. 1 to 
defendant No. 2, Survey No. 16/24 had 
not been used by defendant No. 1 wita- 
in the meaning of S. 13 (1) (k) of the 
Bombay Rent Act. 

2. In defence it was contended by 
defendant No, 1 that he had been using 
and occupying all of them and that his 
powerlooms were there. It was further 
alleged by defendant No. 1 that de 
fendant No, 2 had _ trespassed -into 
Survey No. 401/8, a part of the suit 
premises and that in collusion with 
the plaintiff he had handed over its 
possession to the plaintiff soon after 
institution of the suit. 

3. The learned trial Judge raised 
necessary issues and recorded his find- 
ings as follows: 

The plaintiff had not -proved that 
Survey No, 16/24 was unlawfully sublet 
by defendant No. 1 to defendant No. 2. 
The plaintiff had proved that defendant 
No. 1 had not used Survey No. 16/24 
within the meaning of S. 13 (1) (k) of 
the Bombay Rent Act. The plaintiff had 
proved that defendant No. 1 had unlavw- 
fully sublet Survey No. 401/8 to defen- 
dant No. 2. In view of the findings 
which he recorded in respect af Sur- 
vey Nos. 16/24 and 401/38, he passed 
against the defendant No. 1 decree for 
possession. 


4. Defendant No. 1 appealed against 
the decree to the Appellate Bench of 
the Court of Small Causes, Ahmedabad. 
In this appeal two findings were chal- 
lenged by the defendant No. 1, The 
first finding related to Survey No. 16/24 
and another finding related to Survey 
No. 401/8. The plaintiff who was res- 
pondent did not try to challenge the 
finding recorded’ in respect of Survey 
No. 16/24, The Appellate Bench con- 


firmed the findings recorded against 
defendant No. 1 and = dismissed the 
appeal. It is that appellate decree 
which is challenged by defendant 


No. 1 in this Civil Revision Application. 


5. Mr. Nanavaty, who appears on 
behalf of defendant No. 1 has firstly 
challenged the finding recorded by the 
lower Appellate Court in respact of 
Survey No. 16/24. The finding as to 
non-user of Survey No, 16/24, recorded. 
by. the Appellate Bench is a finding of. 
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fact. The Appellate Bench has observed 
that all the partners of defendant No. 1 
firm have been residing outside 
Ahmedabad where the suit premises 
are situate, They had not led sufficient 
evidence te prove what was the actual 
business which was carried on in Sur- 
vey No. 16/24. The electric supply in 
Survey No. 16/24 was disconnected fora 
long time, The partners of the defen- 
dant No. 1 firm had not examined their 
servant or agent who was alleged by 
them to be carrying on business in 
Survey No. 16/24. From these facts the 
lower Appellate Court has recorded 
the finding that Survey No, 16/24 was 
not used for very long time more 
than six months prior to the institution 
of this suit. The inference which has 
been drawn by the lower Appellate 
Court in its judgment is an inference 
of fact with which this Court cannot 
interfere in exercise of its revisional 
jurisdiction. 

6. However, Mr, J. R. Nanavaty has 
raised a legal contention with regard 
to the applicability of S. 13 (1) (k) of 
the Bombay Rent Act. According to 
him if it is proved that a part of the 
suit premises was not used then Sec- 
tion 13 (1) (k) has no application to the 
case, In other words according to him, 
non-user contemplated by S. 13 (1) (k) 
of the Bombay Rent Act must be the 
non-user of the entire premises. It is 
necessary in that behalf to note the 


language of S, 13 (1) (k) It reads as 
follows :— 
“13. (1) Notwithstanding anything 


contained in this Act but subject to the 
provisions of S. 15 a landlord shall be 
entitled to recover possession of any 
premises if the Court is satisfied— 
x x x x 
(k) that the 
used without reasonable cause for the 
purpose for which they were let for a 
continuous period of six months imme- 
diately preceding the date of the suit.” 
According to Mr. Nanavaty, the expres- 
sion “premises” used in S. 13 (1) (k) 
contemplates the entire premises and 
not a part of it. In that behalf he has 
invited my attention for the purpose of 
analogy to S. 13 (1) (e) and S. 13 (1) (ee) 
of the Bombay Rent Act where the 
Legislature has used different language. 
Section 13 (1) (e) inter alia reads as 
under :— 
“x x x x 
tenant has, since the 


(e) that the 
ae into operation of this Act, un- 


>. 
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lawfully sub-let the whole or part of 
the premises or assigned or transferred 
in any other manner his interest there- 
in.” 


Section 13 (1) (ee) inter alia provides as 
follows :— i 


R, 


x x x x 
(ee) that the tenant has, after the 
commencement of the Bombay Rents, 


Hotel and Lodging House Rates Con- 
trol (Gujarat Extension and ‘Amend- 
ment) Act, 1963, given the whole or 
any part of the premises on licence for 
monetary consideration to any’ person, 
without the previous permission of the 
landlord.” 


The emphasis has been placed by Mr. 
Nanavaty upon the expression "the 
whole or part of the premises” used 
in S. 13 (1) (e) and upon “the whole or 
any part of the premises” used in 
S. 13 (1) (ee). Mr. Nanavaty has argued 
that whenever the legislature wanted 
to refer to a part of the premises it 
has done so. Since according to him in 
S. 13 (1) (k) the legislature has used 
the expression “premises” without spe- 
cifying the whole of it or a part of it 
the expression ‘the premises’ used in 
S. 13 (1) (k) means only the whole pre- 
mises and not a part of the premises. 
The argument which Mr. Nanavaty has 
raised has a considerable amount of 
force. When S. 13 (1) (k) is read in 
the light of S. 13 (1) (e) and S. 13 (1) 
(ee), no doubt is left in my mind that 
the use of different expressions in 
these two sub-sections clearly denotes 
the intention of the legislature that 
the expression “the premises” used in 
S. 13 (1) (k) means the entire premises 
and not a part of it, 


7. It is also necessary to examine 
in this context the consequences which 
will flow if the expression “the pre- 
mises” used in S. 13 (1) (k) is held te 
include a part of the premises. In a 
good number of cases large’ premises 
let out to a tenant may not be put to 
use by the tenant in its entirety during 
the course or continuance of his ten- 
ancy. This is likely to happen in a 
case: when a person establishes’ a new 
business and looks forward to the ex~ 
pansion of his business in future, Any 
business set up by a businessman or a 
manufacturer is bound in the begin- 
ning to be small depending upon his re- 
sources, He may take on rent the pre= 
mises which are just sufficient for the 
purpose of his new business or he may 
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take on rent larger or bigger premises 
in order to provide for future expan- 
sion of the business, If he takes on rent 
the bigger premises than are needed by 
him at the start of ‘his business a part 
of the premises may remain unused 
until his business expands, Can we in 
such a case say that a businessman who 
has used only a part of his premises 
under the aforesaid circumstances for 
six months or more is liable to be evict- 
ed because he could not for the statu- 
tory period contemplated by S. 13 (1) (k) 
make use of the entire premises? To 
take any such view is to unduly hit the 
enants particularly the businessmen. 
Therefore, on analogy of S. 13 (1) (e) 
and S. 13 (1) (ee) of the Bombay Rent 
Act and also on account of the social 
consequences which are likely to flow 
from the rigid construction of Sec- 
ion 13 (1) (k) I am inclined to hold 
that the expression “the premises” used 
in S. 13 (1) (k) means the entire pre- 
ises and not a part of it. 


8 Mr. Kaji, however has argued 
that Survey No. 401/8 was also not 
used by the tenant. As found by the 
Courts below it was used by defendant 
No. 2. Advancing his line of argument 
further Mr, Kaji has contended that 
non-user by defendant No. 1 of Survey 
No. 401/8 will satisfy the requirements 
of S. 13 (1) (k). According to him the 
user of the premises let out to a 
tenant must be by the tenant himself 
and not by anyone else. In that be- 
half he has relied on the decision in 
Dalichand Virchand Shroff v, Babulal 
Rajmal (1970) 11 Guj LR 377. It is not 
open to Mr. Kaji to argue that I must 
hold that Survey No. 401/8 was also 
not used by deféndant No. 1 because 
that was not the allegation made by 
the plaintiff in his plaint and no issue 
was sought thereon. Therefore, it is 
not necessary for me to enter into the 
merits of decision cited before me. I 
am, therefore, not impressed by the 
finding recorded by the Courts below 
that within the meaning of S, 13 (1) (k) 
the plaintiff has proved that defendant 
No. 1 had not used the suit premises. 
Jt may also be noted that so far as 
Survey No. 16/24 was concerned, the 
allegation which the plaintiff made 
against defendant No. 1 was that it was 
unlawfully sublet by him to someone 
else. The trial Court held that the 
plaintiff had failed to prove that alle- 


gation, In respect of Survey No, 16/24 
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also there was no allegation of non- 
user by defendant No. 1. Ht is neces- 
sary to note that the plaintiff as res- 
pondent before the lower Appellate 
Court could have challenged the find- 
ing recorded in respect of Survey 
No, 16/24. However, he chose not to 
do so. Therefore, the plaintiff had not 
made an allegation that Survey Ne. 
16/24 and Survey No, 401/8 were not 
used by defendant No. 1, His case in 
so far as the non-usér was ccncerned 
related only to Survey No. 15/24, a 
part of the suit premises. On the 
construction of S. 13 (1) (k), the finding 
recorded by the Courts below must be 
set aside and it is ordered accardingly. 


§ So far as sub-letting is eoncerned 
it has been found by the Courts below 
that the defendant No. 1 had unlaw- 
fully sublet a part of the suit premises 
to defendant No. 2. The lower Appel- 
late Court has taken into account seve- 
ral facts to come to that conclusion. 
The allegation made by the defendant 
No. 1 to the effect that defendant No. 2 
was a trespasser has been negatived by 
the Courts below. Defendant No. 1’s 
allegation has been turned down on the 
basis of certain facts duly proved in 
the case, Defendant No, 1 had taken no 
action against the defendant No. 2 for 
along time even thdugh defendant 
No, 2, according to defendant No. 1 was 
a trespasser. It has also been observ- 
ed by the Courts below that if there 
was collusion between the -plaintiff and 
defendant No. 2, defendant No, 1 
would have taken steps which he did 
not do for evicting defendant No, 2. It 
has also been believed by the Courts 
below that ‘the Manager of the plain- 
tiff-company had met defendant No. 1 
twice in regard to the defendant No. 2 
who had been occupying the Survey 
No. 401/8. Mr. Nanavaty has tried to 
argue that defendant No. 2 had sur- 
rendered Survey No. 401/8 to the plain- 
tiff directly and that, therefore, it must 
beheld that there was collusion be- 
tween the plaintiff on one hand and 
defendant: No. 2 on the other hand. 
This fact has been taken into account 
by the Courts below. After having con- 
sidered the circumstances, in favour of 
the plaintiff and against the defendants, 
the Courts below have recorded the 
conclusion that it was defendant No. 1 
who had inducted the defendant No. 2 
into a part of the suit premises, This 
finding is a finding of fact with which 
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of its revisional jurisdiction, - 


-40. Mr. Nanavaty has however 
argued that in order to.» prove sub- 
tenancy, two facts must necessarily be 
proved, The alleged sub-tenant must be 
in exclusive possession of the suit. pre- 
mises or a part thereof. Secondly the 
tenant must have parted with the whole 
of the premises or a part of the pre- 
mises for valuable consideration. Ac- 
cording to Mr, Nanavaty these two facts 
have not been proved in this case. So 
far as exclusive possession is concerned 
the Courts below have come to the 
conclusion that defendant No. 2 was in 
exclusive possession of Survey No. 401/8, 
a part of the suit premises, They have 
. relied upon oral evidence as well as 
upon Municipal receipts to show that 
defendant No, 2 had been in occupation 
of Survey No. 401/8 for 5 years that is 
to say from 1968 to 1972-73. The 
Courts below have also relied upon 
other evidence in the case. As against 
this evidence there is nothing to show 
that the possession of defendant No. 2 
was not exclusive. Therefore, the 
finding recorded by the Courts below 
in that behalf is a finding of fact which 
this Court must accept. So far as valu- 
able consideration’ is concerned, there 
‘is no doubt about the proposition that 
there cannot be a sub-tenancy between 
a tenant and a sub-tenant except for 
valuable consideration. Mr. Nanavaty 
has relied upon two unreported deci- 
sions of Mr. Justice P. D. Desai record- 
ed in Civil Revn. Appln. No, 1188 of 
1974 decided by him on 7-9-1977 and 
in Civil Revn. Appln. No, 891 of 1876 
decided by him on 6-10-1977. The ques- 
tion which was argued beforé him 
.Telated to the proof required to be 
adduced to show that there was valu- 
able consideration on account of which 
the tenant had parted with the posses- 
sion of a part or whole of his premises 
to his sub-tenant. In those two revi- 
sion applications the learned Judge was 
not sure whether the sub-tenant was 
in exclusive possession or not. He has, 
therefore, referred in his decisions 
to his possession in hesitant terms. It 
is necessary to note a few facts in. that 
behalf, In Civil Revn. Appin. No. 1188 
of 1974, the persons who had been oc- 
cupying the premises were brother and 
` nephews: of the tenant. In Civil Revn. 
\ Appin. No. 891 of 1976 the brother of 


the tenant’ was occupying . the -premises 


s 


Bhagwati S. & W. Works v..Abmedabad New Cotton. Mills 
‘this Court cannot interfere in exercise- 


‘ discharged with Costs, ` 


ACT, Bs 
In such a case. the question of proving 


. whether they were occupying for valu- 


able consideration assumes a great im- 
portance, It is quite probable under 
those circumstances that they : may be 
occupying gratis. In such a case 
want of valuable consideration will 
derogate from the sub-tenancy, How- 
ever, where it is sublet to a total 
Stranger it is necessary to judge the 
concept of valuable consideration in 
that context. 


11. A fact may be proved expressly 
or it may be inferred from other facts. 
Though the existence of valuable con- 
sideration can be expressly proved by 
evidence it is extremely difficult for a 
landlord to show that there was valu- 
able consideration between the tenant 
and the sub-tenant, particularly when 


the act of sub-letting produces the 
serious consequences under the Act 
Therefore, where in a given case the 


existence of valuable consideration can- 
not be proved expressly, it can certain« 
ly be inferred from other  circum= 
stances. It may be a proof by infer- 
ence. In the instant case there is ona 
strong fact which cannot be controvert« 
ed. Defendant No. 2 was a total stran- 
ger to defendant No. 1 and yet, as 
found by the Courts below defendant 
No. 2 was inducted in a part of` the 
suit premises by defendant No. 1. It is 
difficult to imagine that a total stranger 
will be inducted by a tenant into his 


leasehold premises or a part thereof 
without. any -valuable consideration, 
That there was relationship of total 


stranger between defendant No. 1 and 
defendant No. 2 is fortified by the 
allegation made by defendant No. 1 
that defendant No, 2 was a trespasser, 
Therefore, there is no difficulty in in- 
ferring from the fact that defendant 
No. 1 had unlawfully sublet Survey 
No. 401/8, a part of the suit premises, 
to the defendant No. 2 for valuable 
consideration. The plaintiff, therefore, 
is able to prove the ground of unlaw- 
ful subletting though he has failed to 
prove his allegation under S. 13 (1) (k} 
of the Bombay Rent Act. 


12. In this view of the matter the 
decree passed by the Courts below must 
be confirmed. I do so only on tha 


round of unlawful sub-letting, © 


13. In the result 


Civil ‘Revision 
Application fails and is dismi 


Rule 
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-, 94. Mr. J. R. Nanavaty who appears 
on behalf of defendant No, 1 applies 
for time to enable defendant No, q1 to 
appeal to Supreme Court against this 
decision. Mr. K. H. Kaji has no objec- 
tion to the grant of time. It is, there- 
fore, directed that decree passed by 
the lower Courts and confirmed by me 
n not be executed until 3ist Aug., 
1979, 
: Revision dismissed, 
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Khodabhai Bhagwanbhai and others, 
Appellants v, Hirji Tapu and another, 
Respondents. 

First Appeal No, 
D/- 26-4-1979,** 


(A) Motor Vehicles Act (1939), Sec- 
` tion 110-B — Driving om public road 
during rains — Duty of vehicle driver 
to take care is much more — Mere 
sounding of horn isnot enough—Pedes- 
trian fatally hit by on-coming bus — 
Driver held was guilty of rash and 
megligent driving — Deceased also held 
contributed to extent of 25 per cent. | 


In the driving of a vehicle on @ 
- public way there is an implicit duty 
- east-on the drivers to see that: their 
driving does not endanger the life of 
the right users of the road, may he 
either vehicular users or pedestrians. 
The drivers of motor vehicles have to 
be conscious . of the common human 
experience that the users of the road, 


297 of 1974, 


whether drivers or pedestrians do not- 


always behave with reasonable. care 
and keeping this possibility in view, 
sufficient care has to be taken by the 
concerned Bus Vehicle driver on a 
public way. (Paras 14, 16) 


Held that on.the facts and circum- 


stances of the present case, the driver 


of the S. T. Bus should have. been 
even much more careful as it was al- 
ready raining on the way and as his 
own bus was crowded with passengers, 
When it was raining, the noise of the 


-~ Tain was likely to deafen the ears of. 


*Only portions approved -for reporting. 
..by High Court are reported here. 
Against decision of - N, B. Patel, 
M. A.C. . Tribunal, Bhavnagar im- 
. M. A. C.. T. Petn. No.. 27 of 1970. 
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. be substituted by other 
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the: pedestrians whose visibility also 
would naturally be affected. To drive a 
vehicle during rains will mot be as 
simple as to drive a vehicle in bright 
sunshine and the duty to take care in 
the situation in which the vehicle in 


question was driven was much more 


and the driver could not have rested 
content with merely sounding of ithe 
horn.: The driver of the S. T. Bus 
should have realised that mere sound- 
ing of the horn may not be of any 
avail as it may not be heard due to 
the incessantly falling rain on the road 
and when the pedestrian on the other 
side was one who had _ covared her 
ears with a quilt to prevent being 
drenched by rain water. Thus the dri- 
ver of S. T. Bus was not at all careful 
but on the contrary, both in a rash and 
negligent manner he drove his vehicle 
on the fateful day. (Para 15) 


Held further that since the pedes- 
trian went helter skelter on the road 
by getting panicky on the sudden 
emergence of a speeding vehicle, she 
also contributed to a small extent at 
least (to the extent of 25% by her own 
negligence) to the -unfortunate accident 
which cost her life. Thus the accident 
took place mostly due to the rash and 
negligent driving on the part of the 
driver of the S. T. vehicle and to that 
accident deceased had contributed to 
the extent of 25% being her part of 
contributory - negligence, (Para 19) 


(B) Motor Vehicles Act (1939), Sec- 
tion 110-B — Accidental death of wife 
— Husband’s claim for damages — 
Fact that wife was mon-earning does 
mot mean that ecomomic loss would be 
mil — Gratuitous services rendered by 
her has to be considered in computing 
economic loss to dependants; 


It is not as if that the accidental 
death of a non-earning wife means 
nothing to her dependants and. other 
family members and the economic loss 
to them would be practically nil. If 
the deceased wife was earning then her 
earning would certainly be considered 
for computing the net economic: loss to 
her family members. But, even if she 
was not earning, the gratuitous services 
rendered by her would be required to 

2 modes which 
will have their own economic import- 
that the pecuniary 


benefit “services in, the 


from. these. 


'. domestic front as well-as in the agri- 
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cultural operations of the husband 
when the wife may have acted as a 
helpful hand will have to be assessed 
on the totality of ‘all circumstances and 
a proper figure of multiplicand has to 

arrived at, and having considered 
the relative age of the wife and the 
husband and the dependants a proper 
multiplier has to be adopted while 
determining the damages on account of 
the untimely death of the wife and to 
ascertain the economic loss caused to 
those who were left behind. (Para 23) 
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MAJMUDAR, J.:.— This appeal is 
filed under S. 110-D of the Motor 
Vehicles Act by the original applicants 
in Motor Accident Claim Case No. 27 of 
1970 filed before the Motor Accidents\ 
Claims ‘Tribunal, Bhavnagar, Their 
Claim Petition having been dismissed 
by the Claims Tribunal they have ap- 
proached this Court by way of the pre- 
sent appeal. The appellants, original ap- 
plicants, preferred the aforesaid Claim 
Petition on account of the fatal acci- 
dant caused to one Bai Ratan, who 
was the wife of original applicant No. 1 
and mother of applicants Nos, 2 to 9, 
that she died on account of an accident 
caused to her when she was travelling 
on foot on Talaja Palitana Road on 
8-7-70. : 


2. The case of the original appli- 
cants is that at the relevant time 
deceased Bai Ratan was going on foot 
on the Talaja Palitana Public Road, 
proceeding from Palitana to her village 
Mota Pipaliya. She was walking on the 
extreme’ left side of the road. When 
she arrived near a Nala on the. road 
known as ‘Unda Nahera’, an S. T. Bus 
being No, GTE 3409 belonging to 
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respondent No. 2-State Transport 
Corporation and driven by its driver 
respondent No. 1 opponent No. 1, came 
from the opposite side ie. from the 
side of Talaja and it was a passenger 
bus. According to the claimants, the bus 
was being driven on the wrong side of 
the road ie. on the right hand side of 
the bus driver. It was alleged by the 
claimants that it was being driven at 
an excessive speed and the bus driver 
had not sounded the horn of thè bus 
to warn Bai Ratan to give way. ‘As a 
result of this, Bai Ratan was knocked 
down and was seriously injured and 
died on the spot. It was contended by 
the claimants that Ratan was . aged 
48 years at the time of her death and 
she was quite healthy, The claimants 
are a family of agriculturists and Bai 
Ratan was doing agricultural work as a 
labourer on daily wages and was earn- 
ing Rs. 4/- per day. The applicants 
claimants themselves have their own 
agricultural lands {about 20 bighas at 
the time of the filing of the applica- 
tion) and besides the work done by Bai 
Ratan on daily wages on the lands of 
others, she was also doing agricultural 
work on the claimants’ own land, Ac- 
cordingly Bai MRatan’s earnings per 
month were estimated at Rs. 100/- and 
on that basis, considering the life span 
of Ratan, an amount of Rs. 15,000/- 
was claimed as compensation by the 
claimants-appellants in the Claim Peti- 
tion preferred before the Claims Tribu- 
nal, 


3-13. x x x x 
14. The aforesaid resume of facts 
as established on the record of this 
case clearly indicates that the 5. T. 
driver namely the original opponent 
No. 1 had driven the vehicle in a rash 
and negligent manner with the result 
that the on-coming pedestrian: was 
fatally hit. It is pertinent to note that, 
at the relevant time, the Palatina< 
Talaja Road was running straight, 
Whatever curvatures were there ọn the 
road were at a long distance as 
deposed to by the witnesses, The S. T, 
bus was coming from Talaja side while 
Ratan was proceeding towards Talaja 
side. Thus the pedestrian in question 
was coming from the opposite direction. 
The evidence shows that she was walk- 
ing on the left side of the road ie 
quite on her correct side, Under these 
circumstances, when the S. T. bus was 


being driven from the opposite direc: 
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tion on a straight road and when the 
S. T. bus was a crowded bus and when 
there was drizzling of rain falling at 
that time as deposed to by the witness, 
the duty of the driver of the vehicle 
especially in such circumstances was 
to be extra vigilant and more careful 
so as to see that the on-coming pedes- 
trians are not run over by his vehi- 
ele. The conductor of the S. T. bus has 
deposed that.the driver of the S.T. 
bus had sounded the horn. But it 
should be appreciated that when there 
was drizzling of rain, Bai Ratan must 
have covered her head with a quilt to 
save her from the rain water. The dri- 
. ver should have, therefore, acted with 
more care and should have visualized 
that his horn may have not been heard 
by the pedestrian on account of the 
drizzling of the rain water as well as 
the fact that her ears were covered 
by a quilt to serve asa protection from 
the rain water. Under these circum- 
stances, he should have driven the 
vehicle most carefully and if it were 
so this unfortunate accident would have 
been avoided anda precious life would 
not have been lost. Save and except 
the sounding of horn, it appears, the 
S. T. bus driver felt no other duty on 
his part to take care and he seems: to 
have driven the heavily loaded vehicle 
with passengers with lot of speed and 
that has resulted in this unfortunate 
accident, Even apart from the afore- 
said fact which clearly emerges from 
the record, a further fact that is also 
well established is that even after the 
impact, the dead body is stated to have 
been lying 40 to 50 feet away from the 
bus as seen from the Panchnama. The 
Panchnama recited that there were 
wheel marks of the application of 
brakes which extended upto about 50 
feet on the east of the -place where 
the bus was standing at the time of 
preparation of the Panchnama. Mr. Shah 
submitted that in a heavy rain such 
wheel marks cannot remain after a 
couple of hours when the Panchnama 
was made and these recitals in the 
Panchnama appear to be false ones. 
The Claims ‘ Tribunal was inclined to 
accept the aforesaid submission on be- 
half of the respondent. It is not possi- 
ble for us to .accept the. aforesaid sub- 
mission of Mr. Shah for the simple 
reason that the case (of) the opponents 
as reflected in the trend of the cross- 
examination of the claimants’ witness 


Chhagan Khima Exh. 43 completely 
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gives a go bye to this defence. In 
para 5 of the cross-examination of wit- 
ness Chhagan Exh, 43 a suggestion was 
made on behalf of the opponents them- 
selves that the driver of the 5. T. Bus 
had applied brakes twice or thrice be- 
fore the collision. If that was the case 
it must necessarily follow that the 
application of brakes twice or thrice by 
the driver when the vehicle was in 
speed would necessarily result in the 
wheel marks being impressed on the 
surface of the road and that is actually 
what the Panchnama recites. Hence 
the recitals in the Panchnama cannot 
be said to be incorrect when the appli- 
cation of brakes even more than once 
is admitted by the other side. It is 
also pertinent to note that when the 
Panch witness Kanji Ramji was examin- 
ed at Exh. 37 for proving tke panch- 
nama he was shown the recitals in the 
panchnama and he admitted the reci- 
tals mentioned therein arid that is hew 
the panchnama was proved, Under the 
circumstances, it is crystal clear that’ 
the on-coming bus which was driven by 
the opponent No. 1 must have been 
driven in great speed even though it 
was raining on the road. The opponent 
No. 1 should have realised that when 
he was driving an over crowded bus 
and when it was heavily raining, his 
visibility was likely to be affected. 
Under the circumstances it was much 
more important for him to have dri- 
ven the vehicle very cautiously and 
carefully. Mere sounding of horn in 
such a situation would not absolve him 
of such further duties towards the 
users.of the road, In this case it ap- 
pears that the original opponent No. 1 
— the bus driver — seems to have 
thrown off all these considerations to 
the wind and appears to have rested 
content only with sounding of the 
horn. The very fact that the bus dri- 
ver after the impact drove the bus 
upto a distance of 50 feet shows that 
the bus must have been driven at the 
relevant time with lot of speed. Even 
after the application of brakes twice 
could 
not stop immediately but on the con- 
trary the bus went onwards up to 50 


‘feet. This fact alone shows beyond any 


doubt that the bus in question must 
have been driven with a great speed at 
the time when this unfortunate acci- 
dent wascaused andthe helpless pedes- 
trian was killed. It is further perti- 
nent to note that the evidence reveals. 


that the dead’ body of the deceased 
was found lying by about 2° feet near- 
about from ' 
tar road; That shows that the victim 
was proceeding on her correct side and 
at that stage the bus seems to have hit 
her. To that extent it would be clear 
that at the time of the impact the bus 
must have gone on its wrong side. 
Thereafter the driver seems to have 
driven his vehicle to the left side of 
the road having gone 50 feet ahead 
and seems to have stopped. Thus it ap- 
pears that at the relevant time when 
the impact was caused the victim was 
dragged on her correct side while the 
bus must have come with its full speed 


and must have gone on wrong side. 


that is the extreme right side of the 
bus and seems to have knocked down 
Bai Ratan and then the ‘driver seems 
to have taken the bus ahead upto 50 


feet. He ultimately could stop it after 
the application of brakes twice or 
thrice and ultimately stopped on the 


right side of the road, This fact also 
clearly establishes the rashness and 
negligence on the part of the S. T. Bus 
driver. As stated by us earlier, even 
the severe injuries caused to the 
deceased also establish the speéd with 
which the on-coming S. T. Bus must 
have dashed with the victim, The re- 


sult was that she fell down first having’ 


the impact on the right leg and while 
she fell down she must have received 
injuries from the right rear wheel of 
the bus, otherwise the  blocdstains 
would not have been found on the rear 
right wheel of the bus. It is axiomatic 





negligence on the part 
driver and we have not the slightest 
doubt about the same. We, therefore, 
hold that but for the rash and negli- 
gent driving on the part of the S. T. 
Bus driver this unfortunate accident 
would not have occurred. 


15. So far as the duty of a vehicle 
driver on a public road to take care is 
concerned, the same is now well set- 
tled by a series of judgments of various 
Courts. We may only mention 
judgment on the point in the case of 
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the northern side. of the’ 


one . 
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Upson reported in (1949) 1 All ER 60. 
There the House of Lords’ was con- 
cerned with the duty of an‘ omnibus 
driver when he drove near the ‘cros- 
sing even controlled ky lights, The im- 
plied duty to take care on the part of 
the omnibus driver in such a situation 
was very high. The Privy Council held 
that when the omnibus driver was 
prevented by the stationary taxi-car 
from seeing that there was no foot pas- 
senger on the crossirg, and, neverthe- 
less, approached at such a speed that 
he could not stop before reaching the 
crossing, he was guilty certainly and 
he can be said to have violated Regula- 
tion No. 3 of the Pedestrian Crossing 
Places (Traffic) Regulations, 1941.: But 
even apart from the breach of . such 
statutory rule the duty of an omnibus 


driver has been laid down by the 
Privy Council. Lord Uthwatt in the 
concurring judgment in the aforesaid 


decision observed that he desired’: only 
to register his dissent from the: view 
expressed by Lord Green, M. R., (1947) 
2 All ER 509 (612) that the drivers 
are entitled to drive on the assurnption 
that other users of the road, whether 
drivers or pedestrians, would behave 
with reasonable care. Disagreeing with 
the said view of Lord Greene, M. R. 
Lord Uthwatt observed that “it is’ com- 
mon experience that many do not. A 
driver is not, of course, bound to anti- 
cipate folly in all its forms, but he is ` 
not, in His Lordship’s opinion, entitled 
to put out of consideration the teach~ 
ings of experience as to the form those 
follies commonly take.” Thus the dri- 
vers of motor vehicles have to be con- 
scious of the common human experience 
that the users of the road, whether 
drivers or pedestrians do not always 
behave with reasonable care and keep- 
ing this possibility in view, sufficient 
care has to be taker. by the concerned 
Bus Vehicle driver on a public way. On 
the facts and circumstances of the pre- 
sent case, the driver of the S. T, Bus 
should have been even much: more 
careful as it was already raining on 
the way and as his own bus was crowd- 
ed with passengers. When it was rain- 
ing, the noise of the rain was likely 
to deafen the ears of the drivers of 
the on-coming vehicle or the pedes- 
trians whose visibility also : would 
naturally be affecteé. To drive a vehi- 
cle during rains will not be as ‘simple 
as to drive a vehicle in bright sun- 
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hine and the duty to take care in the 
ituation in which the vehicle in ques- 
tion was driven was much moie and 
the driver could not have rested con- 












of the S. T. Bus 
have realised that mere sounding of 
the horn may not be of any avail as it 
may not be heard due to the incessant- 
ly falling rain on the road and when 
the pedestrian on the other side was 
one who had covered her ears with a 
quilt to prevent being drenched by 
water. Under such circumstances 
she may not hear the sound of the 
horn, The evidence of the Bus Conduc- 
tor shows that Bai Ratan did hear the 
sound of the horn but very late and 
then she went helter skelter. If the 
bus was not driven with high speed 
she would not have been instantaneously 
killed by the impact, as we find in the 
present case. Thus it is apparent to 
us that the opponent No. 1, the driver 
of the S. T. Bus was not at all careful 
but on the contrary, both in a rash 
and negligent manner he drove his 
vehicle on that fateful day. 


16. That leaves the further question 
whether the S. T. Bus driver should 
be blamed entirely or whether the un- 
fortunate victim also contributed her 
own mite towards the unfortunate ac- 
cident. As the conductor of the S. T, 
Bus has deposed, it appears, that the 
deceased Ratan before the impact had 
covered her ears by a quilt to save her 
from the rain water. Consequently the 


sounding of the horn may nót have 
immediately been heard by her and 
she may not have noticed the on- 


coming S. T. vehicle immediately. She 
was a rustic villager and she would 
naturally have been frightened when 
she was placed in such a predicament 
being all of a sudden confronted by a 
speeding vehicle from the opposite 
side. Thus, being panicky, she must 
have gone helter-skelter on the road. 
To that extent, she also seems to have 
contributed to her own calamity. Thus, 
Mr, Shah is right when he submitted 
that the pedestrian also would be guilty 
of contributory negligence. We are in- 
clined to accept this submission of 
Mr. Shah. But in the facts and cir- 
cumstances of the case, we find that the 
major rashness and negligence rested 
on the shoulders of the S. T. driver. 
As the pedestrian Bai Ratan may be 
negligent to certain extent, her contri- 
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butory negligence cannot be more than 
25% and 75% of negligence would 
rest on the shoulders of the S. T, Bus 


` driver. 


17, The Privy Council in the case 
of Nance v. British. Columbia Electric 
Railway Co. Ltd. reported in (1951) 2 
All ER 448 had an occasion to consider 
the question of contributory negligence 
on the part of the pedestrians who are 
faced with a situation im which the 
motor vehicles dash against scch pedes- 
trians. It was observed in the afore- 
said decision of the Privy Council thas 
when contributory negligence is set 
up as a defence, its existence does not 
depend on any duty owed by the in- 
jured party to the party sued and all 
that is necessary to establish such a 
defence is to prove to the satisfaction of 
the jury that the injured party did 
not in his own interest take reasonable 
care of himself and contributed by 
this want of care, to his own injury. 
For when contributory negligence . is 
set up as a shield against the obligatior: 
to Satisfy the whole of the plaintiff’s 
claim, the principle involved is that, 
where a man is part author of his owr 
injury, he cannot call on the other 
party to compensate him in full, This. 
however, is not to say that’ in all 
cases the plaintiff who is guilty of con- 
tributory negligence owes to the defen- 
dant no duty to act carefully. Indeed, 
it would appear that in cases relating 
to running down accidents such a duty 
exists. The proposition can be put 
even more broadly.. Generally speak- 
ing, when two parties are so moving 
in relation to one another as to involve 
risk of collision, each owes to the 
other a duty to move with due care, 
and this is true whether they are 
both in control of vehicles, or both 
proceeding on foot, or whether one is 
on foot and the other controlling a 
moving vehicle. 


18. Thus, the duty to take care is 
not a one sided affair, All the users of 
the road are such that in case it is 
found that a pedestrian by a particular 
behaviour has contributed to his own 
misery resulting from the impact of a 
vehicle on the road, he would also be 
liable for contributory negligence, the 
extent of which will of course depend 
upon the facts of each case. In the 
aforesaid decision of the Privy Council. 
the earlier view of Denning, L. J. in 


the case of Davies v, Swan Motor ‘Co. 
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Ltd, reported in (1949) 1 All ER 620 
(631) is not endorsed in full. Denning, 
L. J. in Davies v. Swan Motor Co 
Ltd’s. case has observed as under: 
“When a man steps into the road he 
owes a duty to himself to take care for 
his own safety, but he does not owe 
to a motorist who is going at an exces~ 
sive speed any duty to avoid, being 
run down.” 
This view of Denning, L. J. was not 
approved by the Privy Council in 
Nance’s caSe (supra) wherein the Privy 
Council disapproved the. view that 
when a man steps into the road he 
owes a duty to himself to take care for 
his own safety, but he does not owe 
any duty to a motorist who is going 
at an excessive speed, and could not 
agree with it. Under the circum- 
stances, it is well established that the 
pedestrian using the public road has 
also some duty towards himself as well 
as to the other users of the road and 
if that duty is not properly carried out, 
the question of contributory negligence 
on the part of such a pedestrian would 
immediately arise. 


19. On the facts and circumstances 
of this case, as we have already observ~ 
d, we find that Bai Ratan who went 
helter skelter on the road by getting 
panicky on the sudden emergence of a 
speeding vehicle, has also contributed 
to a small extent at least (to the ex- 
tent of 25% by her own negligence) to 
the unfortunate accident which cost her 
life. As a result of the aforesaid dis- 
cussion, we hold that the finding arriv- 
ed at by the Claims Tribunal on issue 
No. 1 cannot be a justified one in this 
case and it must be held that the 
claimants have proved that the accident 
in question which took place on the 
8th July, 1970 on Palatina-Talaja Road 
as mostly due to the rash and negli- 
ent driving on the part of the driver 
of the S. T. vehicle and to that accident 
deceased Ratan had contributed to the 
extent of 25% being her part of contri- 
butory negligence, 


20. That takes us to the point No. 2 
for determination. That pertains to the 
assessment of proper damages to be 
awarded to the claimants who claim to 
be the dependants of deceased Bai 
Ratan. The Claims Tribunal had fram- 
ed issue No. 2 regarding this question 
and in the alternative the Claims Tri- 
bunal considered that question and 
came to the conclusion that the agri- 
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cultural holdings of the claimants had 
not been affected in any manner by the 
exit of Ratan from the scene and con- 
sequently not much loss seems to have 
been caused to the claimants on ac- - 
count of the death of Bai Ratan and 
hence, in the view of the learned Judge, 
nominal damages to the tune of 
Rs. 1,000/- to Rs. 2,000/- could hava 
been awarded in case they had: succeed- 
ed on issue No. 1. our view, the 
aforesaid reasoning of the Claims Tri- 
bunal is not at all justified on tha 
facts of the present case as well as 
in the light of established legal posi- 
tion. The entire evidence of witness 
Khoda Bhagwan shows that he had a 
large extent of agricultural land, that 
the deceased Ratan used to help him in 
his agricultural operation as well as in 
the house-hold matters, They had 8 
children. They would also naturally be 
looked after by the deceased. It is his 
further case that till the lifetime of 
Bai Ratan he had not engaged any 
Santhi whatsoever. That shows the ex- 
tent of her help which Bai Ratan must 
have been ,giving in the agricultural 
operations apart from the work which 
she must be putting in for, looking 
after the big house-hold consisting of 8 
children and the parents and the hus- 
band and herself. Mr, Shah seriously 
contended that the evidence of Khoda 
Bhagwan nowhere establishes the ex- 
tent of earning of Baji Ratan as a 
labourer, He submitted that when the 
husband was holding agricultural lands 
to the extent of 90 Bighas it is impos- 
sible to believe the case of the witness 
that Bai Ratan had worked as a Farm 
Labourer outside. This appears to be so, 
We are not inclined to accept: the case 
of the claimants that Ratan may be 
doing some work in the agricultural 
fields of others but that does not mean 
that she was not helping her family in 
the agricultural operations which she 
used to aid and the fact that she used 
to run. a big household cannot be 
lightly treated. Anyhow, no amount of 
monetary compensation can ever re- 
dress the wrong done to such .a house- 
holder when the cementing factoris gone 
for ever. It would remain irretriev- 
able. No amount of compensation can 
meet the pain and suffering, of thosa 
who are left behind. The extent of the 
house-hold work which the deceased 
used to do and the extent of the help 
which she used to render in the agri- 
cultural operations of her husband 
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would be difficult to be compensated 
in terms of money. Still, however, an 
attempt has to be made to roughly 
estimate the extent of the economic loss 
suffered by the dependants when such 


a foundation-stone of the house-hold is. 


gone for ever, 


21. We may refer with advantage to 
the observations of Kemp & Kemp in 
their book “the quantum of damages” 
in Vol. 1, 1975 Edition. In Chap. No. 26 
the learned authors have dealt with 
claims for compensation arising out of 
death of wife. It has been observed in 
this context that the Court still has to 
take into account the prospects of the 
husband’s remarriage and a fortiori, the 
fact of remarriage, if he has remarried 
by the date of the trial; whereas such 
factors are not to be taken into account 
in the case of a wife’s claim for the 
death of her husband. Apart from this 
important difference of principle, 
there is in theory no difference between 
a wifes claim under the Fatal Acci- 
dents Acts for the death of her hus- 
band and a husband’s claim for the 
death of his wife. But in practice 
there is a considerable difference, since 
the husband is usually the main, if 
not the sole, support of the house-hold. 
It follows that the pecuniary loss suf- 
fered by a husband through his wife’s 
death is usually comprised of loss of 
the services which his wife had gratuit- 
ously rendered for him, The observa- 
tion of Scrutton, J., in Berry v. Humm 
& Co. (1915) 1 KB 627 has been refer- 
red to by the learned authors. We may 
at this juncture refer to the aforesaid 
decision of the King Bench in the case 
of Berry v. Humm & Co., (1915) 1 KB 
627, Serutton, J. in the aforesaid deci- 
sion was concerned with the question 
of computation of compensation to be 
paid to a husband in the case of death 
of his wife. In Berry’s case (supra), 
the plaintiff, a workman earning 38s, a 
week, sued the defendants to recover 
damages for the death of his wife, who 
was knocked down by a motor taxicab 
belonging to the defendants and in- 
stantly killed. The wife had perform- 
ed the ordinary household duties of a 
woman in her position, and in conse- 
quence of her death the plaintiff had 
to employ a housekeeper and to incur 
extra expenses of management by the 
housekeeper instead of by his deceased 
wife. The jury assessed the plaintiff's 
damages of 50. Serutton, J. while 
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determining the claim of the 
plaintiff in the aforesaid case held that 
under the Fatal Accidents Act, 1848 
(Lord Campbell’s Act), the damages 
recoverable in such an action are not 
limited to the value of money lost, or 
the money value of things lost, but 
include the monetary loss incurred by 
replacing services rendered gratuit- 
ously by the deceased where ther? 
was a reasonable prospect of their 
being rendered freely in future but for 
the death, and, therefore, held that the 
plaintiff was entitled to recover the 
damages assessed by the jury. The 
learned Judges while considering the 
question posed before him in Berry’s 
case (supra) held that it is clear thai 
at common law, in the present state of 
the authorities, the death of a human 
being could not be complained of as an 
injury. But that common law rule in 
tort has been interfered with by Lord 
Campbell’s' Act, which allows the exe- 
cutor of the deceased to bring an ac 
tion for the benefit of the wife, hus- 
band, parent or child of the deceased, 
in which the jury may award them 
damages proportioned to the injury re- 
sulting to them from the death. The 
learned Judge took the view that even 
gratuitous services rendered have got 
be evaluated in terms of money for 
the renderer of gratuitous services was 


snatched away by the accident in 
question, 
_22. In Kemp & Kemp in volume 1 


on Quantum of Damages it is further 
Observed in this connection by the 
learned authors that probably the best 
way of assessing the husband’s damages 
insuch cases is to calculate his pecu- 
niary loss upon an annual basis and 
then to apply a suitable multiplied tc 
it. In determining the multiplier regard 
would be had to the respective ages of 
the husband and his deceased wife, 
and of their children where part of the 
wife’s services was comprised of look- 
ing after them; regard would also be 
had to the husband’s chances of re- 
marriage and thereby acquiring an- 
other wife to render these services for 
him, and also to the usual factors such 
as the uncertainties of life and the 
fact that the husband would be raceiv- 
ing alump sum payment. Sometimes, 
however, it is possible to assess one 
particular item of damage separately 
with a considerable degree of accuracy. 
for instance, where the husband has 
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to pay a baby-minder to look after his 
young child while he is out at work 
and where this expense will last for 
only a limited period until the child is 
old enoughtogo to schcol, In such case 
it would be simpler to assess this as a 
separate item of damage and add it to 
the sum reached by applying a suitable 
multiplier. Thereafter the learned 
authors have given a catalogue of vari- 
ous items of pecuniary losses arising to 
the husband on the death of his wife 
and the items enumerated are as under: 


(1) Loss of wifes contributions to 
household from her own earnings, 

(2) Expenses of employing a house- 
keeper or servant to verform services 
which wife had rendered gratuitously; 

43) Expenses of providing board and 
lodging for such housekeeper or ser- 
vant. 

(4) Additional expenses- caused by 
having household run by house-keeper 
or servant instead of wife. 


(5) Expense of furnishing room and 
providing requisite amenities for house- 
keeper or servant. 


(6) Expense of sending children away 
to boarding school. 

(T) Expense of buying children’s 
clothes instead of having them made 
by wife. ` 

(8) Expense of having his own 
clothes, etc. mended instead of having 
them cared for and mended by wife. 

(9) Having to eat meals out instead 
of having them cooked by wife, 

(10) Loss of element of security 
where husband’s employment was in- 
secure or his health bad, and where 
wife had been accustomed to go out 
to work to keep the home going when 
husband was not working, ete, 

23. Thus, all these facts have got 
to be kept in view while determining 
the damages on account of the untime- 
ly death of the wife and then the eco- 
nomic loss is to be ascertained for 
those who are left behind. Under the 
circumstances, it is not as if that the 









nomic loss to them would be practi- 
cally nil as assumed by the Tribunal 
the present case. If the deceased 
ife was earning then her earning 
‘lwould certainly be considered for 
computing ` 
m family members. But,. even if) she 
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the net economic. loss” to. 


rendered by her would now be requir- 
ed to be substituted by other. modes 
which will have their own economic 
importance and value and that th 
pecuniary benefit from these services in 
the domestic front as well as in the 
agricultural operations of the husband 
when the wife may have acted as a 
helpful hand will have to be assessed 
on the fotality of all circumstances and 
aproper figure of multiplicand has to 
be arrived at, and having considered 
the relative age of the wife and thi 
husband and the dependants a prope 
multiplier has to be adopted. As the 
Claims Tribunal did not _ adopt the 
aforesaid correct approach for assess- 
ing the damages in the instant case, 
we will have to make an attempt in 
the same direction afresh, 


24, The evidence which we have dis- 
cussed above, clearly shows that the 
deceased Bai Ratan was of great help 
to the large house-hold of which she 
was a member. She looked after the 
house-hold and also helped the husband 
in his agricultural operations. Consi- 
dering the gratuitous services rendered 
by her as well as the economic losses 
which her husband suffered on account 
of the untimely death of his wife, it 
would be reasonable to assess the net 
economic losses to the dependants at 
least at the figure of Rs, %5/- per 
month which would be a global figure 
and which will take care of all the 
relevant factors enumerated by us 
above, This, in our view, is a most 
conservative estimate of the economic 
loss suffered by the claimants on ac- 
count of the untimely death of Ratan, 
We are conscious of the fact that Ru- 
pees 75/- per month would really be no 
substitute for the void created in the 
house-hold of the claimants on’ account 
of the exit of Ratan but it would be 
only an incomplete but modest sub- 
stitute for the losses suffered by the 
claimants on account of the untimely 
death of Ratan. If Rs, 75/- per month 


, is taken as the net economic loss suf- 


fered’ by the claimants on account of 
the unfortunate accident which snatch- 


ed away Ratan from their midst, this 
` would be the multiplicand which can 
be taken as a datum figure and on 


that basis the economic loss per annum 
would be. Rs. 900/-. Now remains the 


question of finding out a suitable multi-'- 
‘plier, As. observed 


earlier, multiplier , 





ALR. | 





1980 


will depend upon the relative age of 
the deceased at the time of her death 
and the age of those who are left be- 
hind. Mr. Shah contended with em- 
phasis that the evidence on the record 
shows that Ratan was a very old lady 
at the time of her death. Reliance was 
placed on the evidence of Dr. Harjivan 
Madhavji Ghelani. At the time of the 
post-mortem her age was shown to 
be 60 as seen from the post-mortem 
notes Exh. 50 but he immediately cor- 
rected himself by saying that this age 
was given to him by the relatives of 
the deceased. Thus the Doctor made 
it clear that he stated about the age 
of the deceased from what he was told 
by the relatives of the deceased. 
Consequently, mere mentioning of 
the age of the deceased at 60 years 
on the basis of hearsay will be neither 
a conclusive evidence nor a positive 
evidence regarding her correct age. No- 
body knows who gave the Doctor the 
said age. On the contrary we have 
got positive evidence on the record 
when the claimant No. 1 Khoda- Bhag- 
wan, the husband of the deceased, had 
deposed that she was 48 years at the 
time of her death. The very fact that 
the first son of the deceased was aged 
85 years in 1973 when Khoda Bhagwan 
had deposed at Exh. 36, the said son 
Bachubhai must be aged 32 years at 
the time of the accident which took 
place in July, 1970. As Bai Ratan was 
a rustic belonging to the rural society 
she must have married quite young. 
Thus. if her first son was aged 32 
years in 1970 she could have reason- 
ably been aged 50 years at the time of the 
accident. The Claims Tribunal on the 
basis of the aforesaid positive evidence 
has taken the view that the deceased 
must have been aged 50 years at the 
time of her death. We see no reason 
to differ from the said conclusion 
reached by the Claims Tribunal. Thus, 
we can safely take the age of the de- 
ceased as 50 years when she met with 
the unfortunate accident. Looking to 
her advanced age at the time of 
her death, we feel that a multiplier of 
8 will meet with the ends of justice. 
We are conscious of the fact that in 
the case of victims of the age group 
between 20 to 35 years, the usual 
multiplier taken is 15 but, 
of the advanced age of 50 years 
we think it safe to take the multi- 
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plier of 8 which will take into 
consideration of all the imponderables 
and uncertainties underlying the as- 
sessment of the damages. We have al- 
ready arrived at the multiplicand at 
the annual figure of Rs. 900/- and with 
the multiplier of 8 for the purpose of 
capitalisation we come to the total of Rs. 
7200/-. Thus, the claimants will be 
entitled to Rs. 7200/- towards the eco- 
nomic loss suffered by them on account 
of the untimely death of Bai Ratan. To 
this we will have to add conventional 
figure of loss of expectation of life. We 
find that this conventional figure was 
usually taken at Rs. 3,000/- but sub- 
sequently with the passage of time, 
this conventional figure is raised to 
Rs, 5,000/- on account of the fall in 
the purchasing power of money, A 
Division Bench of this Court consisting 
of Justices M. P. Thakkar and N. E 
Bhatt in First Appeal No. 524 of 1976 
decided on 21st August, 1978 had an 
occasion to consider this question, M. P. 
Thakkar J. speaking for the Division 
Bench in the aforesaid case, took the 
view that on account of the rise in 
prices and the fall in the purchasing 
power of money the conventional figure 
of Rs. 3,000/- has got to be now sub- 
stituted with the figure of Rs. 5,000/-. 
We will, therefore, add Rs. 5000/- to 
this amount of Rs, 7200/- being com- 
pensation for the loss of expectation of 
life and for pain and suffering. Thus 
the total figure when worked out comes 
to Rs. 12,200/-. We can take the global 
figure of Rs. 12,000/- as proper com- 
pensation which can be awarded to the 
claimants. But, as we have found that 
Ratan must have contributed by her 
negligence to the unfortunate accident 
to the extent of 25%, and as the claim- 
ants claimed amount on account of 
her death, we will have to slice down 
this figure to 75% and consequently we - 
arrive at the figure of Rs. 9,000/- after 
deducting 25% towards the contribu- 
tory negligence of the deceased. 


Appeal allowed. 
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Patel Jaikrishna Motibhai, Appellant v, 
Patel Ishwarbhai Fakirbhai and others, 
Respondents. 

. First Appeal No. 926 of 1973, D/- 12-1- 
1979.** 

Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), Ss. 32G and 85 — 
Bar of jurisdiction of Civil Court — 
Determination of price to be paid by 
tenant who has become deemed purchaser 
— Question of title. 


While deciding the main question under 
Sec. 32G, viz. determination of price to 
be paid by tenant who has become deem- 
ed purchaser, the Tribunal has also the 
right to decide all questions including the 
questions of title which are neces- 
sary for deciding the main question. 
Thus in the instant case where A 
admittedly was’a tenant, the Tribunal 
had jurisdiction to decide whether B was 
the landlord or whether B’s minor son C 
was the landlord in view of the alleged 
deed of partition. The jurisdiction of 
Civil Court to decide the question was 
barred. (1967) 8 Guj LR 110, Relied on. 


(Paras 5, 8) 

Cases Referred : Chronological Paras 
(1967) 8 Guj LR 110 7 
AIR 1962 SC 287 > 6 
ATR 1962 SC 547 6 
B. H. Mehta, for Appellant; Miss 


V. P. Shah, for Respondents. 


M. K, SHAH, J. :— The appellant is the 
original plaintiff whose suit for a declara- 
tion that the partition effected by the 
plaintiff's father defendant No. 2 on 10th 
July, 1956 under which the suit land 
came to the share of the plaintiff and 
that the plaintiff, therefore became the 
Yandlord of the suit land on and from 
10th July, 1956 and for a further decla- 
ration that defendant No. 1 tenant was 
not a deemed purchaser vf the suit land 
and the award passed in the proceeding 
under S. 32G of the Bombay Tenancy and 
Agricultural Lands Act, 1948 (‘the said 
Act’) is ilegal and without jurisdiction. 
was dismissed-‘by the learned Second 
Joint Civil Judge (Senior Division) 
Baroda, the suit being special civil suit 
No. 184 of 1971. 

Paras 2to4[xxxx] 





*Only portions approved for reporting by 
High Court are reported here. 

**Against decision of R. K. Parmar, Joint 
Civil J., Sr. Division, Baroda, in Spl 
Civil Suit No. 184 of 1971. 
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5. Mr. B. H. Mehta, the learned Ad- 
vocate appearing for the appellant-plain- 
tiff submits that the lower court erred in 
dismissing the suit on the ground that it 
had no jurisdiction. In the submission of 
Mr. Mehta, the jurisdiction of the civil 
court with regard to the decision of title 
between the parties is not barred by the 
provisions of the Tenancy Act. It is true, 
concedes Mr. Mehta, that by Section 32-G 
of the said Act, the question with regard 
to determination of the price of land to 
be paid by the tenants who are deemed 
to have purchased the lands by virtue of 
the provisions contained in Section 32 of 
the said Act is left to the exclusive 
jurisdiction of the Agricultural 
Lands Tribunal uncer the said Act and 
that by virtue of the provisions contained 
in Section 85 of the Act, the jurisdiction 
of the civil court to settle, decide or deal 
with any question which is by or under 
the Act required to be settled, decided or 
dealt with by the Mamlatdar or the Tri- 
bunal, Manager, Collector, Gujarat Re- 
venue Tribunal or the State Government 
in appeal or revision or the State Govern- 
ment in exercise of the power of control, 
is barred and as provided in sub-sec. (2), 
no order of the Mamlatdar, Tribunal, 
Collector or Gujarat Revenue Tribunal 
or the State Government made under the 
Act can be questioned in any civil court 
or criminal court. But urges Mr. Mehta, 
that bar would not apply to the questions 
concerning title to properties and the 
civil court’s jurisdiction therefore so far 
as it relates to the disputed questions of 
title between the parties with regard to 
properties remains unaffected by this pro- 
vision. In our opinion, when the Tribu- 
nal has been conferred with the exclusive 
powers and authority to determine price 
of land to be paid ky tenants who have 
become the deemed purchasers under 
Section 32 of the said Act and when 
machinery is provided for deciding such 
questions, the Tribunal will have the 
authority and jurisdiction to go into all 
questions which are required to be decid- 
ed for resolving the controversy. on the 
main question viz. determination. of the 
price to he paid by the tenant who has 
become a deemed purchaser. It may be 
noted at this stage that in the instant 
case, the plaintiff wanted to take shelter 
under the provisions of Section 32-F of 
the said Act on the ground that by virtue 
‘of the partition, he had become the land- 
lord-and as he was a minor, the tenant’s 
right to purchase land under Section 32 
was in abeyance for the period prescrib- 
ed by Section 32-F viz. one year from 
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the expiry of the period during which the 
landlord was entitled to terminate the 
tenancy under Section 31. In face of this 
‘teontroversy, it was absolutely necessary 
for the Tribunal to enter into and decide 
the question as to whether the plaintiff 
was the landlord of the land on which ad- 
mittedly the first respondent (defendant 
No. 1) was a tenant or as to whether the 
plaintiff's father, that is defendant 
No. 2, was the landlord thereof. Unless 
this question is decided, the main ques- 
tion arising under Section 32-G of fixing 
the price cannot be decided. The Tribu- 
nal has to take all steps necessary for the 
purpose of deciding the main question 
and, therefore, the bar with regard to the 
jurisdiction of the civil court would 
operate in the instant case 


6. Mr. Mehta cited a couple of autho- 
rities in support of his contention that the 
jurisdiction of the civil court has not to 
be lightly excluded and that the same 
was not affected so far as the decision 
with regard to the question of title was 
concerned with regard to the first part 
of Mr. Mehta’s submission, there cannot 
be any dispute. With regard to the second 
part, the provisions themselves have to be 
looked into to see if the bar is absolute or 
partial. There is no universal rule that 
there cannot be statutory enactment af- 
fecting civil court’s jurisdiction to try 
questions relating to title. The decisions 
cited by Mr. Mehta do not apply to the 
facts of the present case. They refer to 
cases arising under provisions which are 
not similar to the provisions with which 
we are concerned in the instant case. The 
said cases do not deal with the scope and 
ambit of the Tribunal’s jurisdiction under 
the said Act and the nature of exclusion 
of civil courts’ jurisdiction thereunder. 
The ratio, therefore, does not apply to 
the facts of the present case. We will, 
therefore, merely mention the decisions 
cited by Mr. Mehta. They are Bhagwan 
Dayal v. Mt. Reoti Devi, AIR 1962 SC 
287 and Magiti Sasamal v. Pandab Bissoi, 
AIR 1962 SC 547. Some other authorities 
dealing with other Acts where the re- 
venue authorities concerned were not 
clothed with exclusive powers, were also 
cited. But they being not applicable in 
the instant case, it is not necessary to re- 
fer to them. 


7. As against this, Miss Shah, the 
learned Advocate for, the respondent 
No. 1 has drawn our attention to Babu- 
bhai Lunvir v. R. B. Mehta, (1967) 8 Guj 
LR 110. This is a decision which aptly 
applies to the facts of the present case, 
because the same arises under the very 


Union of India Guj, 35 
Act with which we are presently concern- 
ed. The following pertinent observations 
from the said decision are quoted 
below :— 


“When an authority has been given 
power to decide or determjne something, 
it has implied power to decide not orly 
that something but also incidental and 
subsidiary matter which will enable it to 
decide the principal matter in regard to 
which authority is conferred”. 

8. It will be thus seen that the Tribu- 
nal has the jurisdiction to decide not only 
the main or the principal question but it 
has also to take all necessary steps m 
order to decide the duties cast upon it by; 
law. In the instant case also, the Tribu- 
nal had the implied power to decide not 
only the question with regard to the 
determination of the purchase price but 
also incidental and subsidiary matter with 
regard to the person who was the land- 
lord of the suit land on which deft. 
No. 1 was admittedly a tenant. This, 
therefore, falls within the exclusive 
jurisdiction of the Tribunal and the 
jurisdiction of the civil court, therefore, is 
completely barred with regard to the 
said question which was required to de 
decided by the Tribunal and which has in 
fact also been decided by the Tribunal. 
There is, therefore, no substance cr merit 
in Mr. Mehta’s contentions urged in sup- 
port of the appeal of the appellant. The 
appeal, therefore, fails and is dismissed 
with costs. 

Appeal dismissed. 
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‘Appellant v. The Union of India, Respon- 


dent. 


First Appeal No. 923 of 1973, D/- 10-7- 
1979.** 

(A) Displaced Persons (Compensation 
and Rehabilitation) Act (44 of 1954) Sec- 
tion 21 (3) — Operation of — Sec, 21 {3} 
is retrospective — Regional Settlement 
Commissioner is competent to decide 
question of liability for payment of 
amount which was time barred when the 
provision came into force. AIR 1960 Fat 
306 Diss.; AIR 1961 Punj 565 and AIR 1963 
Punj 225, Rel. on. (Paras 13, 14) 


Only portions approved for reporting by 
High Court are reported here. 

**Acainst order of H.-V. Bakshi, Judge, 
6th City Civil Court Ahmedabad in 
C. S. No. 2246 of 1968. 
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(B) Displaced Persons (Compensation 
and Rehabilitation) Act (44 of 1954), Sec- 
tion 21 (2) — Delegation of power by 
Regional Settlement Commissioner — 
Peripheral work done by other Officers 
does not vitiate the inquiry. 


Where full opportunity had been given 
to the party to present his case, he was 
heard and the Regional Settlement Com- 
missioner passed an order thereafter but 
during the inquiry communications and 
notices informing him of the dates of 
hearing were issued by other Officers. 

Held that if any peripheral inquiry or 
any fact-finding work is done by other 
Officers, that would not vitiate the pro- 
ceedings. The proceedings in the instant 
case were, therefore, held not vitiated. 
AIR 1956 SC 285 Rel. on. (Para 17) 

(C) Displaced Persons (Compensation 
end Rehabilitation) Act (44 of 1954) Sec- 
tion 21 (1) — Persons liable under — 
Persons other than evacuees can also be 
proceeded against under Sec. 21 (1). 

A person who was in charge of evacuee 
property was found liable to certain 
amount arising out of the income from the 
property. It was contended that he, not 
being an evacuee, could nat be proceeded 
against under Sec. 21 (1). 


Held that what is relevant and mate- 
rial under sub-sections (1) and (2) is 
the amount of money payable to the Gov- 
ernment in respect of any evacuee pro- 
perty, irrespective of the person liable 
for such payment. It does not refer to the 
amount being payable necessarily by an 


evacuee himself. (Para 19) 
Cases Referred : Chronological Paras 
AIR 1964 SC 1256 15 
AIR 1963 Punj 225 11 
AIR 1961 Punj 565 , 10 
AIR 1960 Pat 306 8, 10 
AIR 1956 SC 285 17 

A. H. Mehta, for Appellant; 
K. J. Vaidya, Asstt. Govt. Pleader, for 
Respondent. 


M. K. SHAH, J. :— This is an appeal by 
the original plaintiff whose suit against 
the Union of India for a declaration that 
the order dated 18th April 1966 for re- 
covery of an amount of Rs. 29,926.14 paise 
passed by the Regional Settlement Com- 
missioner in proceedings under Sec. 21 of 
the Displaced Persons (Compensation and 
Rehabilitation) Act, 1954 (1954 Act’) was 
Wegal, ultra vires and without jurisdic- 
tion and for a perpetual injunction re- 
straining the defendant from recovering 
the same as arrears of land revenue, was 
dismissed by the learned Judge, City Civil 
Court, (6th Court), Ahmedabad by his 
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Ln a and decree dated 13th October, 
2, 


2. After 25th April, 1962, the suit pro- 
perty considered as an evacuee property 
by virtue of its having been already 
declared as an evacuee property under 
the 1950 Act, was acquired under the 
provisions of Chap. 3 of the 1954 Act so 
as to form part of the compensation pool 
tor rehabilitation of persons displaced 
from Pakistan and accordingly the suit 
property came to be managed, by a 
Managing Officer appointed under the 
1954 Act. It was the case of the plaintiff 
that on 8th May, 1963, the Managing 
Officer issued a notice to pay the afore- 
said amount of Rs. 42,530.89 paise. The 
plaintiff served a statutory notice on 28th 
June 1963 upon the Regional Settlement 
Commissioner, Bombay functioning under 
the 1954 Act, the Manager and Callector, 
Ahmedabad and the Deputy Custodian 
General of Evacuee Property, Ahmeda- 
bad contending that the abovementioned 
officer was not entitled to recover the said 
amount for want of jurisdiction, as also 
on the ground of limitation. The Regional 
Settlement Commissioner by his order 
dated 23rd September, 1963 held that the 
said recovery was not barred under Sec- 
tion 48 (amended) of the 1950 Act and 
the plaintiff was, therefore, required to 
submit accounts of the rental income till 
17th July 1953. The plaintiff accordingly 
submitted accounts before the Deputy 
Custodian. 


3. Thereafter, the Assistant Custodian 
and Managing Officer, Bombay wrote a 
letter dated 23rd December, 1963 requir- 
ing the plaintiff to attend hearing in res- 
pect of the above accounts. It appears, 
the plaintiff objected on the ground that 
as the suit property was acquired under 
the .1954 Act by the Central Government, 
the Deputy Custodian had ne jurisdiction 
in the matter: and the matter was there- 
after referred to the Regional ' Settle- 
ment Commissioner at the instance of the 
plaintiff under Section 21 (2) of the 1954 
Act for inquiry. The plaintiff appeared 
before the Regional Settlement Commis- 
sioner along with his advocate and the 
order dated 23rd September 1963 was 
passed remanding his case to the Manag- 
ing Officer for taking accounts of the ex- 
penses claimed by the plaintiff for the 
management of the suit property. The 
plaintiff thereafter filed his statement of 
accounts before the Managing Officer and 
after a lot of delay, the matter was ulti- 
mately fixed before the Regional Settle- 
ment Commissioner on 9th March, 1966 
and the impugned order dated 18th April, 
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1966 was then passed by the Regional 
Settlement Commissioner giving credit to 
the plaintiff for expenses to the extent of 
Rs. 15,604.55 paise and deducting the 
same from the amount as originally claim- 
ed. viz. Rs. 42,530-69 paise, the plaintiff 
‘was ordered to pay the balance of Rupees 
26,926.14 paise. A demand notice was also 
ordered to be issued by the Regional 
Settlement Commissioner upon the plain- 
tiff with a further order that the amount 
should be recovered from the plaintiff as 
arrears of land revenue if he commitied 
default. i 


4. It was in this background that the 
plaintiff filed civil suit No. 2246 of 1968 
in the City Civil Court. Ahmedabad from 
which the present appeal arises, challeng- 
ing the legality and validity of the im- 
pugned order dated 18th April, 1966 pass- 
ed by the Regional Settlement Commis- 
sioner at Bombay under the vrovisions of 
Section 21 of the 1954 Act. The order was 
challenged on various grounds set out im 
paras 6 to 16 of the plaint by the plain- 
tiff and alternatively the plaintiff pleaded 
that even if he was liable to pay, the 
amount would be Rs. 9231-55 paise and 
not Rs. 26,926.14 paise as demanded in the 
impugned notice. ‘The plaintiff served a 
notice under Section 80 Civil P. C. before 
filing the suit. 


53. The suit was contested, inter alia, 
on the ground that the civil court had no 
jurisdiction to try the suit in view of the 
provisions of sub-section (2) of Sec. 27 
and Section 36 of the 1954 Act which was 
a complete Code in itself dealing with 
special rights and liabilities between the 
parties and also providing for specific re- 
medies to adjudicate the same. The defen- 
dant also supported the impugned order 
on merits and contended that the same 
was passed after giving proper hearing to 
the plaintiff through his advocate. Five 
issues were framed by the court. No oral 
evidence was led by any of the parties 
and the court, after considering the docu- 
mentary evidence on record and hearing 
the learned Advocate for the parties, de- 
cided issue No. 1 against the plaintiff 
holding that the court had no jurisdiction 
to, try the suit by virtue of Sections 27, 
36 and Section 21 (2) of the 1954 Act. 
Other issues were not decided. by the 
court on the ground that they did not 
survive on the decision on issue No. 1 and 
the plaintiff's suit was, therefore, dismiss- 
ed with costs. Hence this appeal by the 
original plaintiffs. 

6. It may be noted at this stage that 
Section 27 of the 1954 Act clothes every 
order passed by any officer: or authority 
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under the Act with finality prohibiting its 
being called in question in any court. Sez- 
tion 36 bars jurisdiction of civil courts to 
entertain any suit or proceeding in respect 
of any matters which the Central Gov- 
ernment or any officer or authority ap- 
pointed under the Act is empowered by 
or under the Act to determine and it de- 
bars the granting of an injunction by any 
court or other authority in respect of any 
action taken or to be taken in pursuance 
of any power conferred by or under the 
Act. 


4. Mr. A. H. Mehta, the learned Advo- 
cate appearing for the appellant-plaintiff 
has, first of all, contended that in the 
instant case, the Regional Settlement 
Commissioner was not competent to make 
inquiry into and decide the question with 
regard to the liability in respect of a sum 
payable by the plaintiff which kad be- 
come time barred and therefore, the pro- 
visions contained in sub-section (3) of 
Section 21 which are prospective and not 
retrospective will not be applicable to 
such time barred debt. While developing 
this submission, Mr. Mehta started by 
saying that the liability accrues from 
month to month and that, therefore, the 
demand from 14th August, 1947 to July 
17, 1953 for which the amount is claimed, 
every month’s amount would become 
time barred on expiration of three years. 
Alternatively, taking the whole period 
for which the amount is claimed and 
sought to be recovered viz. the period 
from 14th August, 1947 to 17th July, 1953 
when the property vested in the Custc- 
dian and when possession was taken over, 
it would be time barred on and from 17th 
July 1956. The Regional Settlement Com- 
missioner, therefore, had no jurisdiction. 
The Managing Officer appointed under the 
1954 Act had, therefore, no jurisdiction to 
issue notice of demand on. 8th May 1963 
demanding Rs. 42,530.69 . paise. In any 
case, on 23rd September 1963, the 
Regional Settlement Commissioner had 
no jurisdiction to pass such an order or 
making such demand for claiming the 
amount after giving credit for expenses. 


8. On the second limb of his argument, ~ l 


Mr. Mehta submits that when the 
amendments in the 1950 and the 1954 Aci 
were brought into effect on 22nd October, 
1956 by Act 91 of 1956 and Act 86 of 
1956, respectively, as per amended Sec- 
tion 48 (1) of the 1950 Act and Sec. 21 (1) 
of the 1954 Act, the suit amount had al- 
ready become time barred and, therefore, 
Section 48 (3) of the 1950 Act and sub- 
section (3) of Section 21 of the 1954 Act 
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cannot have an effect of reviving such 
debt which had already become time 
barred, because these sections are pro- 
spective in their operation and not retro- 
spective. Mr. Mehta relied on Bansidhar 
Lal v. Assistant Custodian, Evacuee Pro- 
perty Sasaråm. AIR 1960 Pat 306. While 
considering the effect of amendment 
of Section 48 by Act 91 of 1956, the 
Patna High Court observed as follows :— 


“It is clear, therefore, that on the date 
the amending Act came into force the 
right of the certificate authorities to pro- 
ceed against the petitioner for recovery of 
the arrears of rent beyond three years of 
the date of the requisition was barred. In 
other words, the petitioner had acquired 
a vested right on the date of the coming 
into force of the Amending Act to treat 
the claim against him by the custodian as 
already barred”. 


9. In order to appreciate the rival con- 
tentions, it would be desirable at this 
stage to set out the contents of Section 21 
of the 1954 Act. They read thus :-— 


"21, Recovery of certain sums 
arrears of land revenue: 


(1) Any sum payable to the Govern- 
ment or to the Custodian in respect of 
any evacuee property, under any agree- 
ment, express or implied lease or other 
document or otherwise howsoever, for 
any period prior to.the date of acquisition 
of such property under this Act, which 
has not been recovered under Section 48 
of the Administration of Evacuee Pro- 
perty Act, 1950 (31 of 19&0), and any sum 
payable to the compensation pool, may 
be recovered in the same manner as an 
arrear of land revenue. 


as 


(2) If any question arises whether a 
sum is payable to the Government or to 
Custodian within the meaning of sub- 
section (1) in respect of any property 
referred to therein, it skall be referred 
to the Settlement Commissioner within 
whose jurisdiction the property is situated 
and the Settlement Commissioner shall 
after making such inquiry as he may 
deem fit and giving to the person by 
whom the sum is alleged to be payable 
an opportunity of being heard, decide the 
question and thé decision of the Settle- 
ment Commissioner shali, subject to any 
appeal or revision under this Act, be 
final ‘and shall not be called in question 
by any court or other authority. 


(3) For the purpose of this section, a 
sum shall be deemed to be payable to the 
custodian notwithstanding that its re- 
covery is barred by the Indian Limita- 
tion Act, 1908 (9 of 1908) or any other 
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law for the time being in force, relating 
to limitation of actions”. E 
The contents of Section 48 of the 1950 Act , 
are almost in identical terms and jso need 

not be set out. 


10. Mr. Mehta also relied on Custo- 
dian General of Evacuee Property, New 
Delhi v. Jewan Lal Verma, AIR 1961 
Punj 565. On going through this judgment, 
we find that instead of supporting Mr. 
Mehta, it goes against him. The Patna 
ease of Bansidhar Lal (supra) has been 
dissented from and in clear terms, it is 
observed as follows :— | 


“It was submitted that sub-section (3), 
which saved limitation applied only to 
those cases in which the amount , became 
recoverable after the amending Act was 
passed. A careful reading of the section, 
however, makes it quite clear that what 
the section is dealing ith is 
the amounts found due irrespective of 
when the liability was incurred. ` 


As long as a sum is found due to the 
Custodian the Custodian can take‘ action 
for its recovery even though the claim 
may be barred by time under ordinary 
law. This conclusion is inevitable from 
the wording of the section. The section 
speaks of sums payable to Government 
and sub-section (3) says that a sum is to 
be deemed to be payable despitelthe fact 
that its recovery is barred by limitation. 
Therefore, it is clear that this section was 
intended to cover those dues which had 
one barred before the Act came into 
orce”, ' 


11. In support of the view canvassed 
by the respondent that sub-section (3) of 
Section 48 is retrospective and not pro- 
spective, Mr. K. J. Vaidya, the ; learned 
Assistant Government Pleader heavily re- 
lies on a later decision of the Punjab 
High Court in Amar Nath v. Deputy 
Custodian Punjab, AIR 1963 Punj 225, 
As clearly observed in this decision :— 


“By sub-sections (2) and (8), of the 
amended Section 48, a machinery has 
been provided for deciding any | question 
that arises as to whether a sum is payable 
to the Custodian within the meaning of 
sub-sec. (1) of Section 48 or not and a 
deeming provision has been intrdduced to 
the effect that even time barred sums 
would become payable within the mean- 
tng of that sub-section. The entire pur- 
pose of amending this section ‘is to get 
over the difficulties created by the judi- 
cial decisions in respect of thej old see- 
tion, the result of which was that the 
Custodian could not realise such sums as 
were due to Muslim evacuees but which 
had beconie barred by time. 
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the intention of the legislature 
is left in no doubt that whenever the 
question of the recovery of a time barred 
debt is raised, it will be the Custodian 
who will decide it after making a proper 
enquiry and giving a hearing to the par- 
ties concerned. Once he determines that 
such a sum is payable to the Custodian 
within the meaning of sub-section (1) of 
Section 48, then that can be realised as 
an arrear of land revenue”. 


12. In view of the legislative history 
and on going through the contents -of the 
three sub-sections of Section 48 of_the 
1950 Act and Section 21 of the 1954 Act, 
there is no doubt in our mind that sub- 
section (3) was specifically inserted to get 
over the difficulties which the Govern- 
ment had to face with regard to debts 
which were becoming time barred. It was 
specifically to tide over such difficulties 
that sub-section (3) was inserted. The in-- 
tention of the legislature is, therefore, - 
clear in enacting sub-section (3) that is to 
make the provisions thereof operative 
retrospectively and not prospectively. 
With respect to the learned Judges who 
decided the Patna case (AIR 1960 Pat 306) 
(supra), we fully agree with the views 
expressed by the Punjab High Court in 
the two decisions cited above. Sub-sec- 
tion (3) therefore arms the respondent 
with an answer to the plea of limitation 
and the scheme of Section 48 of the 1950 
Act and Section 21 of the 1954 Act makes 
it clear that all questions with regard to 
such recovery are to be decided by the 
competent authority under the Act. 


13. If we place the interpretation on 
the contents of sub-sec. (3) as canvassed 
-by Mr. Mehta, the same would have an 
effect of striking at the very intent and 
purpose of the amendment by which the 
said sub-section was brought on the 
statute book. The distinct purpose for 
which the said amendment was effected 
was to meet with the situation created by 
the judicial pronouncement arising out of 
pleadings of persons accountable for the 
realisation in connection with the evacuee 
property, taking shelter under the 
umbrella of non-recoverability of the 
debts on the ground that they had become 
time barred at the relevant time. 
Without going into the larger question as 
to whether the provisions contained in 
sub-section (3) are of a procedural nature 
and therefore retrospective, the contro- 
versy can be resolved by virtue of the 
view which we have taken as aforesaid to 
the effect that by looking to the nature 
and content of the ‘provisions contained 
in that sub-section, the legislative history 
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behind it, the intent and purpose for en- 
acting the said sub-section by an amend- 
ment, in our opinion, there is nc doubt 
that the legislature intended the provi- 
sions to be retrospective though they are 
not expressly so made. 


14. There is, therefore, no substance 
in Mr. Mehta’s submission that the Re- 
gional Settlement Commissioner is not 
competent to inquire into and decide the 
question with regard to a debt which ap- 
pears to be time barred. In view of our 
decision with regard to the point raised 
by Mr. Mehta, it is not necessary to go 
into the question raised by Mr. Vaidya 
that sub-section (3) being a provision 
dealing with procedural law, it should be 
held to be retrospective and not prospec- 
tive. 


15. Mr. Mehra also drew our atten- 
tion to Memon Abdul Karim Haji Tayab 
v. Deputy Custodian General, New Delhi, 
AIR 1964 SC 1256. Here also, the ques- 
tion with regard to the interpretation as 
to whether sub-section (3) of Seczion 48 
is prospective or retrospective, was raised 
before the Supreme Court, but the 
Supreme Court, on its decision on other 
points, did not allow the question as to 
the effect of sub-section (3) of Section 48 
to be raised for the first time before the 


. Supreme Court and the question was, 


therefore, left open by the Supreme 
Court. This decision, therefore, dces not 
help Mr, Mehta in advancing the point 
which he canvasses viz. sub-sec. (3) is 
prospective and that the Custodian is not 
competent to inquire into the debt which 
is time barred. 


16. Mr. Mehta then urged that, in the 
instant case, the proceedings are vitiated 
because under Section 21 (2) of the 1954 
Act, the Regional Settlement Commis- 
sioner is the only authority which can 
determine the questions involved in the 
inquiry and he cannot delegate his powers 
to the Deputy Custodian of Evacuee Pro- 
perty or to any other officer as was done 
in the present case. Mr. Mehta relied on 
documents produced at Exs. 31 and 33 to 
39 in this connection. On scrutiny-of these 
documents, we find that they are. mostly 
communications or notices issued, either 
by the Deputy Custodian or Assistant 
Custodian upon the plaintiff informing 
him -about various date of hearing fixed 
in the recovery proceedings. To illustrate, 
Ex. 31, though it is signed by the Deputy 
Custodian of Evacuee Property, in terms, 
shows that the plaintiff is requested to 


appear with all the evidence he wants to 
4 ` 
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produce in support of his say before the 
Regional Settlement Commissioner, Bom- 
bay on the date fixed for hearing viz. 23rd 
August 1963. One of the documents shows 
that the Regional Settlement Commis- 
sioner has delegated his functions of de- 
riding the questions which arise in the 
inquiry under Section 21 (2) to any other 
officer or authority. As a matter of fact, 
the learned Advocate for the plaintiff did 
appear before the Regional Settlement 
Commissioner and he was heard in res- 
pect of the amount due to the Custodian 
department. Further time was granted to 
the plaintiff to produce vouchers in sup- 
port of the deductions which he claimed 
and, thereafter, on the resumed date of 
hearing that is on 2ist March, 1966, the 
impugned order was passed, when neither 
the plaintiff nor his advocate was present 
nor was any adjournment sought. The 
impugned order Ex. 57 does show that it 
is the Regional Settlement Commissioner 
who has applied his mind to the facts of 
the case. He has also considered the 
plaintiff’s case with regard to deductions 
and as a matter of fact, he has allowed 
deductions to the extent of Rs. 15,000/- 
and odd, and then fixed the final amount 
payable by the plaintiff to the depart- 
ment, J 


17. Again, in such matters, if any 
peripheral inquiry or any fact finding 
work is done by other officers, that would 
not vitiate the proceedings. We are forti- 
fied in the view that we take by a deci- 
sion of the Supreme Court in the case of 
Praydat Kumar Bose v. Chief Justice of 
Calcutta High Court, AIR 1956 SC 285. 
As observed by the Supreme Court in this 
decision :— 


“It is well recognised that a statutory 
functionary exercising such a power can- 
not be said to have delegated his func- 
tions merely by deputing a responsible 
and competent official to enquire and re- 
port. That is the ordinary mode of ex- 
ercise of any administrative power. What 
cannot be delegated except where the 
law specifically so provides is the ultimate 
responsibility for the exercise of such 
power. A functionary who has to decide 
an administrative matter, such as the dis- 
missal of a member of the staff, can ob- 
tain the material on which he is to act in 
such manner as may be feasible and 
convenient, provided only the affected 
party has a fair opportunity to correct or 
contradict any relevant and prejudicial 
material”. 

‘fn the instant case, full opportunity was 
given to the plaintiff fo present his case 
and he was heard and‘thereafter the final 
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order was passed by the Regional Settle- 
ment Commissioner. There is, theretore| 
no substance in this point urged by Mr, 
Mehta. 


18. Mr. Mehta then submitted that in 
the instant case, the plaintiff was not an 
evacuee but he was a “third party” and 
the Regional Settlement Commissioner 
has, therefore, no authority to proceed 
against a third party. Liability, if any, of 
a third party can be enforced by means 
of a suit and not by having resort to the 
machinery provided under the 1954 Act. 
The inquiry relates to money claim which 
is not an evacuee property and which has 
to be recovered from a third party who is 
mot an evacuee and the Regional Settle- 
ment Commissioner, in the submission of 
Mr. Mehta, would have no jurisdiction te 
recover the amount from the plaintiff who 
is not an evacuee. 


19. Now, this is not an inquiry with 
regard to evacuee property, as such, but 
as provided by Section 21 (1), “any sum 
payable to the Government or to the 
Custodian in respect of any evacuee pro- 
perty”, under any agreement express or 
implied, lease or other document or other- 
wise howsoever, for any period prior to 
the date of acquisition, of such property 
under this Act, which has not been re- 
covered under Sec. 48 of the Administra- 
tion of Evacuee Property Act, 1950 (31 
of 1950), and any sum payable to the 
compensation pool, may be recovered in 
the same manner as an arrear of land re- 
venue, The section, therefore, authorised 
the authority concerned to recover a sum 
payable in respect of an evacuee property 
which sum may be due in any of the con- 
tingencies set out in the section, the list 
thereof to cover liabilities of a non-eva- 
cuee is wide enough as is indicated by 
the words “otherwise howsoever”. Again 
such a sum becomes payable to the Gov- 
ernment not necessarily by the evacuee 
himself, but by any person who inter- 
meddles with the evacuee property and 
who is, therefore. bound to account for 
his management during the period he was 
in possession thereof from the date the 
property was effectively declared as 
evacuee property till the date possession 
was taken over by the Custodian depart- 
ment and therefore, sub-section (2) pro- 
vides for an inquiry for considering the 
question that arises namely whether the 
sum is payable within the meaning of 
sub-section (1) in respect of any property 
referred to therein. Such question has to 
Commis- 
sioner who, after making such inquiry as 
he may deem fit and giving to the person 
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by -whom the amount is payable, an op- 
portunity of hearing, decide the question. 
The question of third party, therefore, 
does not arise here. The relevant ques- 
tion is whether the plaintiff is the person 
by whom the sum is alleged to be pay- 
able. If so, an opportunity has to be given 
to him of being heard and then the 
Settlement Commissioner has to decide 
the question, which has been done in this 
case. What is relevant and material under 
sub-sections (1) and (2) is the sum or the 
amount of money payable to Government 
in respect of any evacuee property, 
irrespective of the person liable for such 
payment. It does not refer to the amount 
being payable necessarily by an evacuee 
himself. This contention of Mr. Mehta 
also is devoid of any substance and does 
not carry his case any further. It has to 
be borne in mind in this connection that 
recovery proceedings are in respect of a 
sum which has become payable to the 
Government in respect of the evacuee 
property because, after the property 
became evacuee property, the 
plaintiff had no right to keep possession 
and to recover and retain- the income 
from the property. Such a sum becomes 
payable to the Government or to the 
‘Custodian. The recovery proceedings for 
such a sum would therefore clearly come 
within the scope of sub-section (1) of Sec- 
tion 21 and asa question touching re- 
covery of such sum arises, the same has 
to be referred to the Settlement Commis- 
sioner as provided in sub-section (2) of 
Section 21. This last contention, therefore, 
of Mr. Mehta also fails. 


20. Appeal dismissed. 
Appeal dismissed, 


Jagannath v. 


AIR 1980 GUJARAT* 41 
N. H. BHATT AND M. K. SHAH, JJ. 


Jagannath'Govind Shetty, Appellant v, 
Jayantilal Purshottamdas Patel, Respon- 
‘dent. 


First Appeal Nos. 891 to 893 of 1973, 
D/- 9-7-1979.** 


(A) Easements Act (1882), Sec. 52 — 
Immovable property of the grantor” — 
Tenant even though not owner of premi- 
ses can license out the same. 


*Only portions approved for reporting by 
High Court are reported here. 

**Asainst decision of B. S. Kansara, J. 
lith, City Civil Court, Ahmedabad in 
Civil Suits Nos. 1392, 2386 and 1505 of 
1970. j 


KW/LW/F394/79/MBR 


Jayantilal Guj. 41 
In order to grant license a man need 
not be its owner. The tenancy rights of an 
immovable property are also the immov- 
able property of the tenant and, there- 
fore, he can well grant the license of the _ 
same, of course, subject to the limitation 
and the extent to which he may be able 
to transfer his interest viz, the tenancy 
rights. (Para 9) 
(B) Easements Act (1882), Sec. 60 (a) — 
“Transfer-of Property” — Meaning. 


Where the tenant had put the licence in- 
fo possession of the property and had also 
put him in charge of the furniture, stock- 
in-trade and also good-will for running a 
business, it does not amount to transfer 
of aninterestin the property. A transfer 
of property in terms of Chapter VI of the 
Act necessarily refers to transfer of an 
interest in immovable property. More- 
over, giving a right to use the furniture 
and stock-in-trade does not amount to 
transfer. At the most it would be a per- 
mission or license to use it. (Para 10) 


(C) Easements Act (1882), Sec. 60 (b) — 
Execution of work of permanent charac- 
ter — Hotel premises — Renovation of 
premises for making them attractive and 
bringing some moveable assets in premi- 
ses for purpose of running business — 
Does not amount to execution of work of 
permanent character. (Para 10) 


(D) Easements Act (1882), Sec. 60-— 
Revocation of license — License coupled 
with specific agreement — Under terms 
of agreement, license not to be revoked 
so long as licensee pays license fee regu- 
larly — Specific agreement does not make 
license in question irrevocable. ATR 1964 
Guj 44, Foll. {Para 11) 


Cases Referred : Chronological Paras 
AIR 1964 Guj 44 ul 
ATR 1959 Bom 533 11 

A. S. Qureshi, for Appellant; Miss 


V. P. Shah, for Respondent. 
BHATT, J.:— Paras 1 to 8 (xxxxxx!} 


9. The next and moot question that 
arises for our consideration is whether 
the license in question was ‘lawfully 
terminated by Jayantilal. At this stage 
we would like to resolve the belated con- 
troversy half-heartedly sought ta be rais- 
ed by Mr. Qureshi regarding the correct 
nature of the relationship between the 
parties. Mr. Qureshi read Section 52 of tke 
Indian Easements Act, 1882 before us and 
urged that under Section 52 of the Act, 
Jayantilal was not the owner of the im- 
movable property viz. the suit premises 
and,. therefore, he could not grant license 
of the same to Jagannath, Section 52 reads 
as follows :— 
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“52. Where one, person grants to an- 
other, or to a definite number of other 
persons, a right to do, or continue to do, 
in or upon the immovable property of the 
grantor, something which would, in the 
absence of such right, be unlawful, and 
such right does not amount to an ease- 
ment or an interest in the property, the 
right is called a license”. . 


Mr. Qureshi emphasised the dieas “of the 
grantor” occurring in the above-quoted 
section and urged that Jayantilal who 
himself was a tenant and not the owner 
could not license out the premises. Mr. 
Qureshi reads in the section more than 
what it expresses or necessarily implies. 
Even the tenancy rights aré immovable 
property of the tenant. In order to grant 
license a man need not be its owner. The 
tenancy rights of an immovable property 
are also the immovable property of the 
tenant and, therefore, he can well grant 
the license. But by virtue of Section 53 of 
the Act he can obviously grant license 
subject to the limitation and the extent 
to which he may be able to transfer his 
interest viz. the tenancy rights. Relying 
on the provisions of Section 15 (1) of the 
Bombay Rent Act, Mr. Qureshi said that 
there was an absolute ban against the 
transfer of his interest by the tenant. A 
tenant is able to transfer his tenancy 
rights to sub-lessee or an assignee if the 
landlord does not object or assent to it. 
Secondly, the Bombay Rent Act is a piece 
of“transitory operation. A tenant ordi- 
narily is entitled to transfer his interest 
but he cannot do so beyond the term of 
his lease. We, therefore, do not sub- 
scribe to the view put forth by Mr. 
Qureshi that the licensing by a tenant is 
something obnoxious to the concent of 
law. As we shall repeat, this is a betat- 
ed and half-hearted departure sought to 
be made by Mr. Qureshi in the face of 
his initial concession and in the face of 
the concession made before the learned 
trial Judge by the advocate of Jagannath, 
viz. the relationship between them was of 
a licensor and a licensee. 

10. Mr. Qureshi then urged that such 
a license could not be revoked because of 
clauses (a) and (b) of Section 60 of the 
Easements Act. Said Section 60 is repro- 
duced below :— : 

“60. A license may be revoked by the 
grantor, unless :— 

(a) it is coupled with a transfer of pro- 
perty and such transfer is in force; 

(b) the licensee. acting upon the license, 
has executed a work of permanent 
character and incurred oe ai in the 
execution”. 3 
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Mr. Qureshi urged that here was the 
transfer of property along with license of 
the hotel premises ‘and this transfer of 
possession to a licensee was accompanied, 
by the transfer of the property via. the 
furniture and stock-in-trade belonging to 
Jayantilal. It cannot be gainsaid : that 
Jayantilal, as evidenced by exhibit 29 had 
not only put Jagannath into possession 
of the property but had also put him in 
charge of the furniture and stock-in-trade 
and also good-will. However, this does 
not amount to transfer of an interest in 
the “property”. A transfer of property in 
terms of Chapter VI of the Indian Ease- 
ments Act necessarily refers to transfer of 
an interest in immoveable property. 
Moreover, giving a right to use 
the furniture and stock-in-trade does not 
amount to transfer. At the most it would 
be a permission or license to use the 
furniture and stock-in-trade. Viewed 
from any angle, the submission of Mr. 

Qureshi with reference to clause (a) of 
Section 60 of the Act does not stand in 
good stead. Reference to clause (b) is 
absolutely uncalled for because nowhere 
Jagannath had pleaded in any of the 
three suits that he had executed a work 
and that too of a permanent character by 
incurring expenses in execution of that 
work. For want of any pleading on the 
score, this belated plea raised by Mr. 
Qureshi cannot be entertained. No doubt 
in the agreement Exh. 29 there is a 
reference to the renovation of the hotel 
premises and making them attractive and 
pleasant to the customers and it is referr. 

ed to as required to be carried out by 
Jagannath at his costs but this cannot 
amount to execution of any work of 
permanent character. The words “of a 
permanent character” speak of a clear 
connotation of the words “executing the 
work” in the context of the execution of 
work, would mean putting up some 
permanent structures in the premises, for 
example, a bath-room or a loft of 
permanent duration or some such things. 
The word “work”, therefore, is to be 
necessarily interpreted to have connec- 
tion with the construction on some struc- 
ture on the land and bringing of some ad- 
ditional moveable assets for the purpose 
of running a business of hotel, cannot be 
said to be execution of work of a perma- 
nent character. 






11. Mr. Qureshi, however, urged that 
here was the license coupled’ with the 
specific agreement that as long as the 
licensee went on- paying the licerise fee 
regularly every month, the alleged part- 
nership was not dissoluble. Such a speci- 
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fic term is there in the latter part of 


paragraph 11 of the agreement. In place 
of word “partnership”, we have to read 
the word “license” as a real relationship 
contemplated by the parties. There is, 
therefore, no difficulty in concluding on 
the basis of exhibit 29 that the parties 
had agreed that as long as Jagannath 
went on paying regularly the amount of 
fixed consideration, the license was not 
revocable. Leaning heavily on this speci- 
fic and express agreement between the 
parties Mr. Qureshi urged that the license 
was not revocable and any attempt on 
the part of Jayantilal to revoke this 
license should not be entertained. On the 
other hand, Miss Shah for Jayantilal sub- 
mitted that wherever there is a rela- 
tionship of licensor or licensee, the 
license is revocable irrespective of such 
an agreement to the contrary and the 
irrevocability is confined to clauses (a) 
and (b) of Section 60 alone and that such 
an agreement even though express and 
explicit is not to be given any 
weight. We frankly say that this 
is a question on which there is no uni- 
form opinion of various High Courts, 
However, as far as this High Court is 
concerned, the Division Bench of this 
Court consisting of Miabhoy, J. (as he 
then was) and Modi, J. has concluded the 
controversy. The question has been clin- 
ched and the view submitted by Miss 
Shah is the one laid down by the said 
Division Bench of this Court in the case 
of Hanifa Jusab Bai v. Memon Dadu A. 
Gani Sardharia, AIR 1964 Guj 44. There 
was in the field the judgment of the 
Single Judge of the Bombay High Court 
in the case of M. F, Desouza v. Children’s 
Education Uplift Society, AIR 1959 Bom 
533. Supporting the contention of Mr. 
Qureshi before us the matter was referr- 
ed to the Division Bench by the learned 
Single Judge before whom the question 
had cropped up and the Division Bench 
after examining the divergent views of 
. various High Courts, viz. Allahabad and 
Calcutta High Courts and the earlier 
decision of the single Judge of the Bom- 
bay High Court, concluded as follows :— 


Jagannath v, 


“(iv) The Easements Act is exhaustive 
in connection with matters which 
it deals with. It deals with licences 
exhaustively and as such, as far as 
licences are concerned, it defines the law 
in relation to licenses. The savings con- 
tained in Section 2 do not touch licences. 
The grant of a licence may be (i) a grant 
simpliciter or (ii) the grant may be 
coupled with an agreement. As far as any 
grant simpliciter is concerned, under the 


‘irrevocable. As 
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first part of Section 60, any licence may 
be revoked by the grantor and as such 
such a grant can be revoked. As far as 
any grant coupled with a transfer is con- 
cerned, that is specifically dealt -with in 
Section 60 (a) and it makes any grant 
coupled with a transfer of property 
far as grants coupled 
with agreements are concerned, they may 
be of two types (1) grant and egreement 
acting upon which a license may carry 
out work of a permanent natur2 and in- 
cur expenses thereon, (2) grants with 
some other agreements such as relating 
to time for subsistence of the licence. As 
far as (1) is concerned, such a licence is 
made irrevocable under Section 60 (b). A 
grant coupled with an agreement other 
than of the type mentioned in (1) is al- 
ways revocable at the will of the grantor. 
That this was the intention of the Legis- 
lature is amply shown by Section 64. If 
there is an agreement (which would 
postulate consideration) and the grantor 
evicts a grantee before the term of the 
agreement has expired, the, only right 
that the grantee would have is to recover 
compensation from the grantor. - The 
Legislature in terms contemplated the re- 
vocability of all licenses other than the 
licenses mentioned in Section 60 by pro- 
viding for compensation for its breach. 
This section can leave no doubt that any 
licence with an agreement, say for a 
term of years, would always be revoc- 
able at the volition of the grantor.” 


Jayantilal 


We are appreciative of the contention of 
Mr. Qureshi that this is a substantial 
question of law of general public impor- 
tance and we also concede that the posi- 
tion, generally speaking, cannot be said 
to be free from doubt on first principles, 
However, as far as this High Court 
is concerned, the earlier Division Bench 
has expressed itself categorically. 
Sitting in the Division Bench 
we are bound to follow the said view 
respectfully. We, therefore, de not up- 
hold the contention of Mr. Qureshi that 
the above-mentioned specific agreement 
makes the license in question irrevoc- 
able. Mr. Qureshi’s submission that the 
ratio of Division Bench’s judgment is not 
applicable to the facts of the present case, 
is difficult to be accepted. Mr. Qureshi is 
not right in his submission that the 
license in the case of Bai MHanifa’s case 
was a license simpliciter. It was a case 
of license with specific condition to con- 
tinue the license till the specified con- 
tingencies took place. Those contigencies 
in that case had not come up and still the 
license was revoked. Bai Hanifa’s defence 


io 
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in terms was that the license was irrevo- 
cable till either of the two contingencies 
arose and the Division Bench held that 
` there were only two cases set out in 
clauses (a) and (b) of Section 60 of the 
Easements Act that made a license 
irrevocable and that in all other cases if 
was not irrevocable. The ratio of - that 
case squarely applies to the facts of the 
ease on hand. 


x x x x X X X x x 


Appeal dismissed, 


AIR 1980 GUJARAT? 44 
N. H. BHATT AND M. K. SHAH JJ. 
Gurdipsingh, Appellant v. Chauhan 
Bhupendrakumar Udesingh and another, 
Respondents. 
First Appeal No, 619 of 1974, D/- 3-9- 
1979** 


. Motor Vehicles Act (1939) S. 1108B8 — 
Compensation for permanent disability — 
Principle and test — Technical Assistant 
of Oil and Natural Gas Commission, 29 
years old, in field work earning Rupees 
&10/- per month suffering permanent dis- 
ability in knee joint impairing physical 
capacity — Compensaton of Rs. 45,000/- 
granted in addition to Rs. 26,660/- award- 
ed by Tribunal. 


The loss of bodily integrity gives a 
right to damages even if there is no 
damage at all to the earning -capacity or 
even to enjoyment of life. But damages 
then are considered commensurate with 
the extent, gravity and duration of in- 
fury. The test is whether the physical 
integrity of the injured is broken, whe- 
ther it is temporary or permanent and the 
extent to which it will be reflected in 
his earning capacity. (Para 4) 


When a technical assistant of Oil and 
Natural Gas Commission, 29 years old, 
doing field work involving physical strain 
including good amount of walking and 
earning Rs, 810/- per month, suffers loss 
of 38% of flexion of the knee joint, there- 
by becoming unable to bend his knee be- 
yond 105 degrees, there is impairment of 
his physical capacity which may also af- 
fect his mental capacity. This impairment 
is therefore bound to reflect on his effi- 
ciency in his work irrespective of the 
field in which he is operating. more so in 
FOnly portions approved for reporting by 

the High Court are reported here. 
s+Against decision of D. C. Gheewala, 

M. A. C. Tribunal, Baroda in M. A. C. 

Appin. No. 131 of 1973. 
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the field work done by him during the 
accident. Having been found unfit totally 
for some type of field work when he has 
been transferred to office section thereby 
losing his field allowance, the incapacity 
is also in all probability bound to affect 
his chances of promotion as also his 
chances in labour market. Thus the ac- 
cident will permanently reflect on his 
earning capacity according to the extent 
and gravity of the physical handicap. It 
will hence be an error in not granting 
any compensation on this head. (Hara 5) 

In such a case with chances of promo- 
tion and revised pay scale, in the years to 
come he would have got more than ex- 
pected at the time of the accident, Con- 
servatively estimated, his income |taken 
at Rs. 1,000/- per month and loss of, earn- 
ing capacity at 25% due to the permanent 
disability with a multiplier of 15, a com- 
pensation of Rs. 45,000/- in addition |to the 
amount of Rs. 26,660/- awarded by the 
Tribunal may be granted. (Para 6) 


R. N. Oza, for Appellant; G. N. Desai, 
for Respondent No. 2. 


M. K. SHAH, J.:— This appeal! is by 
the original claimant in an M. A. C. ap- 
plication No. 131 of 1973 wherein, as 
against the claim of Rs. 1,00,000/+ pre- 
ferred by him, the Motor Accident Claims 
Tribunal at Baroda by its award dated 
28th June 1974, awarded an amount of 
Rs. 26,660/- only. 


2. (His Lordship after narrate the 
facts, said:) Mr. R. M. Oza, the learned 
Advocate appearing for the appellant 
submitted that, in the instant case, the 
learned District Judge constituting the 
Tribunal erred in taking the impact of 
the permanent disatility as slight dis- 
comfort and in not ewarding any com- 
pensation on the head of loss of earning 
capacity. 


3. As per the evidence of Dr. eat 
examined at Ex. 25, the claimant had (1) 
fractures of lateral condyle of z right 











tibia and upper and of the right fibula; (2) 
fractures of the shafts of the right tibia 
and. fibula and (3) fracture of the! nasal 
bone. He was operated on 30-6-1973. In 
all, two surgical interventions had|to be 
carried out. The doctor examined the 
patient lastly on 1-4-1974 when he |found 
that knee flexion was possible up to 105 
degrees only instead of normal flexion 
of 170 degrees. In the opinion of the doc- 
tor, these are permanent disabilities and 
they are irreversible. The patient was 
required to go for another operation for 
removal of the plate which hadi been 
placed on 30-6-1973. He would not be 
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able to bend the knee joint fully and 
after 5 to 10 years, he might need an- 
other operation and the pain in future 
would become unbearable and the knee 
joint will have to. be stiffened and in that 
case, though pain could be removed, yet, 
he will not be able to bend the knee at 
all. At the time when the doctor examin- 
ed him, the patient could walk without a 
limp and the only discomfort which he 
was experiencing was that while squatt- 
ing and climbing, he would feel pain. As 
per his opinion, the chances of getting 
pain in future in the knee joint are more 
than 50%. The patients who have sus- 
tained such types of injuries, almost in- 
variably develop pain in the knee joint 
in future. Up to 25th March, 1974, the 
patient was not complaining of pain but 
thereafter, he started complaining about 
pain in the knee joint and because of 
that, physio-therapy had to be stopped. 
No further improvement was registered. 
So far as sitting on chair is concerned, the 
patient would not feel any discomfort as 
while sitting on a chair the knee joint is 
to be bent only upto 90 degrees. The 
doctor did not expect any further im- 
provement in this case and ultimately, 
the patient will have to undergo future 
operation. 


4 As the evidence shows, the salary 
which the claimant was getting -at the 
time of the accident was Rs. 810/- per 
month as a senior technical assistant in 
O. N. G. C. He was doing field work 
which involved a lot of walking. After 
the accident, he was not able to attend 
to field work and he was posted in the 
office. He was getting field allowance of 
Rs. 100/- per month and though it was 
not stopped in the beginning, as the ad- 
ditional evidence shows, that has been 
stopped from 28th June 1974. Looking to 
the nature of injuries, treatment under- 
gone, operations carried out and chances 
of operation in future and chances of los- 
ing capacity for flexion of the knee joint 
totally, it passes one’s imagination as to 
how one could record a finding that this 
is a “slight discomfort” which will not 
have any effect or impact on the earning 
capacity of the injured person. In princi- 
ple, the loss of bodily integrity gives a 
right to damages even if there is no 
damage at al] to the earning capacity or 
even to enjoyment of life. But damages 
in such cases are awarded commensurate 
with the extent, gravity and duration of 
the injury. The test in such case is to ask 
as to whether physical integrity of the 
injured person is broken, and if so, 
whether the same is of a temporary or a 
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permanent nature and thirdly, what im- 
pact, that is, to what extent this physical 
incapability or temporary or permanent 
disability will be reflected in the earning 
capacity of the injured. 


5. In the instant case, as we find, 

there is loss of flexion to the extent af 
38% of the knee joint. The claimant is 
not able to bend his knee beyond 105 
degrees. He, therefore, will experience 
difficulty in squatting, sitting and walk- 
ing at a stretch. There is impairment of 
his physical capacity which may also 
affect his mental capacity. This impair- 
ment is, therefore, bound to reflect on his 
efficiency in his work, irrespective of the 
field he is operating in and much more 
in the field in which he was employed at 
the time of the accident viz. technical as- 
sistant in the O. N. G. C, His duty at tha: 
time involved considerable physical 
strain including a good deal of walking. 
As his immediate superior Anand Prakash 
Gopinath Shrivastav, Ex. 43 says, the 
claimant after the accident was not fully 
fit to work as technical assistant. After 
looking into the medical certificates, he 
was entrusted light duty. He was not in a 
position to do his work satisfactorily and 
he was not fully fit for any type of field 
work and, for some type of field work, 
he was totally unfit and the witness was 
thinking of getting the claimant trans- 
ferred from production section to the 
office section. As a matter of fact, he was 
transferred to the office section on and 
from 28th June 1974.and the field al- 
lowance of Rs. 100/- per month, which h 
was getting till then, was stopped in his 
case. This incapacity is also, in all prob- 
ability, bound to affect his chances of 
promotion and his chances in the labour 
market are bound to be affected. 
Thus, it cannot be gainsaid that th 
permanent disability with which the clai- 
mant is saddled on account of the acci- 
dent will be permanently reflected in hisi 
earning capacity according to the extent 
and gravity of his physical handicap. Thet 
Tribunal was, therefore, patently in} 
error in not granting any compensation 
on this head. 







6. That will take us to the questicn’ 
with regard to the quantum of compensa- 
tion on this head. The claimant is 29 
years old. He was drawing a salary of; 
Rs. 810/- at the relevant’ time. He hed; 
chances of promotion and with the revis- 
ed pay scale, in the years to come, he was 
bound to get more than expected at ‘te 
time when the accident had happened. | 
In our opinion, on a 


conservative esti-' 
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mate, if his income is taken at Rupees 
1,000/- per month and loss of earning 
capacity at 25% which, in our opinion, is 
the reasonable estimate of the probable 
reflection of the permanent disability on 
his earning capacity, and 2 multiplier of 
15 is applied, then, the compensation will 
work out as follows :— 

250 X 12 = 3000 X 15 = 45,000/-. 
The claimant will, therefcre, get an ad- 
ditional compensation of Rs. 45,000/- over 
and above the compensation already 
awarded by the Tribunal and the appeal 
to that extent will, therefore, succeed, 

7. Appeal partly allowed. 

Appeal partly allowed. 
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N. H. BHATT AND M. K. SHAH, JJ. 

S. M. Vyas and another, Appellants v, 
Smt. Sudhaben Sukethu Sutaria and an- 
other, Respondents. 

First Appeals Nos. 
1974, D/- 27-6-1979.** 

Motor Vehicles Act (1939), Sec. 110B — 
Contributory negligence — Collision be- 
tween car and scooter due to negligence 
of car driver — Scooter driver cannot be 
held guilty of contributory negligence 
merely because scooter carried four per- 
sons though permissible limit was two 
persons including driver. (1976) 17 Guj 


445 and 446 of 


LR 910 Distinguished. (Para 7) 
Cases Referred : Chronological Paras 
(1976) 17 Guj LR 910 6 


Shyam Bhatt, for I. M. Nanavati, for 
Appellants; R. N. Oza, for Respondents, 


M. K. SHAH, J.:— These two first ap- 
peals are filed by the original opponent 
No. 2 (owner of the vehicle) and the con- 
cerned Insurance Company (insurer of 
the vehicle) against awards given by the 
_ Motor Accident Claims Tribunal at 

Ahmedabad awarding Rs. 35,728/- with 
interest and costs to claimant Sudhaben 
in M. A. C. T. No. 1-A/144 of 1971 and 
also awarding a sum of Rs. 47,500/- to 
claimant Sukethu in M. A. C. T. Applica- 
tion No. 1-A/145/71 with similar order for 
costs and interest, 

Paras 2 to 5 (xx xx xx) 

6. Mr. Bhatt, in this connection, sub- 
mits that there is evidence on record 


*Only portions approved: for reporting by 
High Court are reported here. 

**Asainst decision of A. M. Ahmadi, 
M. A. C. Tribunal, Ahmedabad in 
M. A. C. Appin. Nos. 1-A/144 of 1971 
and 145 of 1971. : 
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showing that the scooter, at the relevant 
time, carried four persons though it is 
not permissible to carry more than two 
persons including the driver on a scooter 


as per rules under the Motor Vehicles 
Act and, that therefore, the Tribunal 
ought to have held that this breach on 


the part of the driver of the scooter 
amounted to negligence attributable to 
the accident itself. In Mr. Bhatt’s submis- 
sion, when a vehicle, meant for carrying 
two persons, carries four persons, it is not 
only possible or plausible that the driver 
who carries them will be guilty of con- 
tributory negligence, but, in all probabi- 
lities he will be guilty of . contributory 
negligence and in the instant case, there- 
fore, the Tribunal, on being satisfied that 
Sukethu at the time of the accident was 
driving the scooter carrying thereon, be- 
sides himself, his wife and his two minor 
children, ought to have held that he was 
guilty of contributory negligence. Mr, 
Bhatt in this connection’ draws our atten- 
tion to the case of Amthiben Maganlal 
Wd/o Maganlal Pranlal Mistry v., Supdt., 
Geophysicist, O. N. G. C. (1976) 17 -Guj 
LR 910. This was a case in which an 
O. N. G. C. Truck and jeep met with an 
accident and it was shown that the dri- 
ver and two others were occupying the 
front seat of the jeep; and it was observ- 
ed that 


“Even if it had not contravened any 
statutory rule, they were exposed to some 
greater risk, by sitting in that fashion, of 
being thrown out in case of collision. The 
driver of the jeep would have also some 
difficulty to change or control his gears 
between the two seats in front, Just ‘as 
actionable negligence required the fore- 
seeability of harm to others, so contribu- 
tory negligence required foreseeability of 
harm to oneself. A person was guilty of 
contributory negligence if he ought 
reasonably to have foreseen that, if he 
did not act as a reasonable, prudent man, 
he might hurt himself, and in his 
reckonings he must take into account the 
possibility of others being careless. There- 
fore, once negligence was proved then no 
matter whether it was actionable negli- 
gence or contributory negligence, the per- 
son who was guilty of it must ‘bear his 
proper share of responsibility for the 
consequences. The consequences did nof 
depend on foreseeability but on causation. 
This principle would be clearly applic- 
able in the present case because the 
deceased by occupying extreme right 
hand seat together with the injured wit- 
ness who was in the middle on this 


single 30” seat had exposed himself to 
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some greater risk in case of such colli- 
sion.” : 

7. In eur opinion, : merely because, 
apart from the driver and one adult 
member on the pillion seat, two children 
were carried on a scooter, if cannot be 
said that the driver of the scooter was 
guilty of contributory negligence if the 
scooter met with an accident on account 
of the negligence on the part of the dri- 
ver of the other vehicle as is found in the 
instant case unless there is evidence on 
record establishing the same solely 
because breach of a rule is made, it can- 
not lead to an inference that the breach 
has culminated into contributory neglig- 
ence in an accident of this type. In the 
decision cited the facts are entirely differ- 
ent. There the deceased had by his own 


act of sitting in a particular position ex-' 


posed himself to danger and had thereby 
contributed to the negligence. The ratio 
laid down therein does not apply to the 
facts of the present case. Here there is a 
clear finding based on assessment of evi- 
dence by the ‘Tribunal, with which as- 
sessment we are entirely in agreement 
that it was the Ambassador car which 
came from the opposite direction with ex- 
cessive speed with the headlights fully on 
and passing over to the wrong side of the 
road, dashed against the scooter, which 
was being driven on the correct side of 
the road. This position is borne out by the 
notes made in the panchnama within a 
short time of the accident which did re- 
veal that the car had crossed over to the 
other side of the road at the time of the 
accident and it was found lying towards 
the right hand side of the road, so far as 
the car is concerned, while the scooter 
lay on its left side. These are primary 
facts and they tell their own story; and 
it would be, therefore, for the opponents 
to rebut the presumption of negligence 
on the part of the car driver which they 
have failed to do in the instant case, 
Again, there is cogent and reliable evi- 
dence on the record of the three eye wit- 
nesses examined on behalf of the clai- 
mants clearly establishing that the acci- 
dent happened because of the exclusive 
` negligence on the part of the car driver 
and there was no question of any con- 
tributory negligence on the part of the 
scooter driver. As against this, the second 
opponent who stepped into the witness 
box could not throw any light on the 
“ncident because, as is admitted by him- 
self, his attention was drawn only after 
the collision occurred between the two 
vehicles. He is, therefore, not in a posi- 


tion to” show as to how the accident 
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happened, We, therefore, do not find any 
substance, in Mr. Bhatt’s submission with 
regard to the finding of negligence. Mr. 
Bhatt has not challenged the finding with 
regard to the quantum of the award and 
he has not been able to show how the 
conclusions arrived at by the Tribunal 
are erroneous, so far its findings about 
negligence and contributory negligence 
are concerned. There is, therefore, no 
merit in these appeals and they deserve 

to fail. 
Both the appeals dismissed with costs, 
Appeals dismissed, 
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Lekhraj Sabumal and another, Appel- 
lants (ori. pltis) v. State of Gujarat and 
others, Respondents (ori. defts.). 

First Appeal No. 669 of 1974, E/- 10-8- 
1979.* 


Land Acquisition Act (1894), Ss. 4 


and 6 — Specific Relief Act (1963), 
S. 34 — Delay of six years and 9 
months between notifications under 


Ss. 4 and 6 — Delay being unreason- 
able, S. 6 notification is invalid — Per- 
son in occupation of land, even if he is 
not a ‘person interested’ if can obtain 
declaration and injunction in such a 
case, 


A notification under S. 4 of the Land 
Acquisition Act was issued on 5-4-1957 
and the notification under S. 5 was 
issued on 21-11-1963. The plaintiffs 
constructed their huts and buildings on 
the land sought to be acquired 20 years 
back and were in occupation with the 
consent of owner of land to whom 
they were regularly paying rent. 
On being threatened that their’ con- 


structions would be forcibly remov- 
ed, plaintiffs filed suit for decla- 
ration that the notification and. 


Land Acquisition proceedings were not 
binding on them and illegal ard for 
injunction, There was no evidence as 
to what was the time required for 
enquiry and for making report under- 
S. 5-A to Government. 

Held: There is nothing to justify 
that the long period of six years and 
9 months which elapsed between the 
notifications under S. 4 and S.6 can 


cise nage ee he E a N 
*Against decision of -B. S. Kapadia, 
Judge, 10th Court, City Civil Court, 
Ahmedabad in C. S. No. 74 of 1970. 
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be termed as reasonable, In the abs- 
ence of any evidence as to time requir- 
ed for making enquiry and report 
under S. 5-A, the only inference that 
can be drawn is that the time taken in 
issuing S. 6 notification is unreasonable. 


The said notification is invalid. (1970) 
11 Guj LR 95, Foll, (Para 9) 


It is evident from the scheme of the 
Land Acquisition Act that unless there 
is a valid declaration as required under 
S. 6, further proceedings for acquisi- 
tion ca¥inot be taken. If the plaintiffs 
are not persons interested that would at 
the most disentitle them to have certain 
notices served on them. If there is no 
valid notification under S. 6 the autho- 
rities cannot act vis-a-vis the land 
under purported acquisition and if an 
attempt is made to take possession 
from a person in occupation, he would 
not be debarred from resisting illegal 


action. The position would not be‘ dif- 
ferent if the plaintiffs are trespassers 
on land. If the acquisition proceedings 


are illegal and if there is no valid 
‘notification issued under S. 6 then the 
very source from which the said power 
of state flows to deal- with land, that 
is to acquire and get possession dries 
out and the State becomes functus 
Officio so far as this land is concerned. 
Tf the plaintiffs are trespassers on the 
land, it would be a matter between 
them and the real owner of land and 
the State would be a stranger or a 
third party so far as this land is con- 
cerned. It therefore, follows that the 
Government, in the absence of valid 
notification under S. 6, will have no 
authority or power whatsoever to deal 
with the land purported to be acquired 
and consequently any action contem-. 
plated against a person interested in 
the land or in occupation of the land 
or even a trespasser or any action for 
removal of structures standing on the 
land will- not have the backing of any 
authority under the law and will there- 
fore be illegal, unauthorised and ultra 
vires the powers vested in Government 
by the Act. The plaintiffs are not debar- 
red from resisting such an illegal ac- 
tion or from approaching Court with 
a prayer for restraining the authority 
from disturbing their possession or re- 
moving their constructions purporting 
to act under power conferred bv the 
‘Act. which power does not vest in the 
authority in the absence of valid noti- 
fication under 5S, 6, simvly because 
they are not persons interested as such 
or are trespassers. - (Paras ‘11, 12, 13) 
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Cases Referred: Chronological ' Paras 
(1970) 11 Guj LR 95 8 


Miss M. N. Bhavnani, for Appellants; 
M. A, Trivedi (or No. 1) and B, B. 
Oza (for Nos. 2 to 47), for Respon- 
dents. : 


JUDGMENT: — This appeal by two 
oi the original plaintiffs is directed 
against the judgment and decree of the 
learned Judge of the City Civil Court, 
6th Court, Ahmedabad dated 29th 
Sept. 1973 in Suit No. 74 of 1970 which 
was dismissed by the learned Judge. 


2, Respondent No. 1 is the original 


defendant-State of Gujarat while re- 
spondents Nos, 2 to 47 are original 
plaintiffs Nos. 3 to 48. The plaintiffs 


instituted the said suit for a declara- 
ration that the notification and the land 
acquisition proceedings were not bind- 
ing on the plaintiffs and illegal and 
they prayed for an injunction restrain- 
ing the defendant-Government, from 


‘taking possession of the land on which 


the plaintiffs had constructed their huts 
and structures and from removing the 
said constructions, without obtaining 
orders from the competent Court or 
without following the required proce- 
dure under law. 


3. It was the case of the plaintiffs 
that in the land of survey number 62 
of Behrampura Ward, Ahmedabad, 
there were huts, rooms and buildings 
in the property called Lekhraj Maha- 


dev Chawl and the same were cons- 
tructed by then 20 years before the 
purported acquisition by their own 


money and they were residing’ therein 
with their families and their occupa- 
tion was with the consent of the owner 
of the suit land to whom they were 
regularly paying rent in respect of the 
land in their possession over which 
they had constructed the said struc- 
tures. The State Government issued the, 
notification under S. 4 of the: Land 
Acquisition Act (‘the Act’) for acquir- 
ing the suit land for the purpose of a 
burial ground and a slaughter house 
for the Ahmedabad Municipal Corpo- 
ration and it was the plaintiffs’ case 
that though they were persons ‘interest- 
ed in the land, no notices were served 
on them and no intimation of the said 
proceedings was given to them though 
they were persons in actual possession 
of the land. The notification under S. 4 
of the Act was issued on 5th ‘April 1957 
and the notification under S. 6 was 
issued on 21st Nov. 1963 and in August 
1969, on being threatened that their 





1980 Lekhraj v, State 


constructions would be forcibly remov- 
ed if the same were not removed by 
22nd August 1969, the 48 plaintiffs filed 
the said suit against the defendant 
State and Special Land Acquisition 
Officer (defendant No. 2) and Ahmeda- 


bad Municipal Corporation (defendant 
No. 3). Defendants Nos. 2 and 3 were 
Sater deleted by an order passed as 


per Ex. 38 in the suit and the suit, 
therefore, proceeded against the sole 
defendant — that is — State of Guja- 
rat, 


4 The suit was resisted by the 
defendant inter alia on the ground 
that the same was not maintainable; 
that the plaintiffs had no right to file 
the same and that they were not per- 
sons interested in the land under 
acquisition, It was also denied that the 
plaintiffs were residing on the suit 
premises for over a period of 20 years. 
it was also contended that the requisite 
notices under S. 4 (1) of the Act were 
issued after publication of the notifica- 
tion under S. 4 of the Act against per- 
sons whose names were in the revenue 
record and were affixed on the site 
and the prominent place as required 
under the Act and persons interested 
in the land under acquisition filed 
their objections and after making neces- 
sary inquiry under S. 5-A of the Act, 
the said notification under S. 6 of the 
Act was issued which was published 
in the Gazette on 2ist Nov. 1963 and 
that, therefore, the plaintiffs’ suit was 
misconceived and that the plaintiffs 
were not entitled to any of the reliefs 
prayed. As many as 13 issues were 
framed by the learned Judge, but in 
view of the joint purshis given by the 
parties as per Ex. 66, issues Nos. 1, 2, 
3, 4, 7, 9 and 10 were not pressed and 
the evidence was laid on the remain- 
ing issues. On the evidence led, the 
learned Judge recorded a finding that 
though it was not necessary tọ decide 
issue No. 5 with regard to the locality 
of the acquisition proceedings, yet, if 
the said issue was to be answered, the 
answer was that the plaintiffs had 
proved that the land acquisition ~ pro- 
ceedings in respect of the suit land 
were illegal. Similarly, he answered 
issue No. 6 in the affirmative and held 
that the plaintiffs had proved that the 
Jand acquisition 
reasonably delayed as allegedin para GA 
of the plaint. He, however, held that in 
view of his finding that the plaintiffs 
were not persons interested in the land, 
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proceedings were wn- . 
- ance of the notification 


the plaintiffs would not be entitled to 
the reliefs claimed by them and he, 
therefore, dismissed the suit, and hence 
this appeal by original plaintiffs Nos. i 
and 2. 


5. Miss Bhavnani, the learned Ad- 
vocate appearing for the appellants 
submits that in the instant case, in 
spite of the finding by the learned 
Judge that the acquisition proceedings 
were illegal and that there was unr- 
reasonable delay in publishing the 
notification under S. 6 of the Act, the 
learned Judge erred in not granting 
the reliefs prayed for, to the plaintiffs 
on an erroneous view that the plain- 
ie were not persons interested in the 
and, 


6 In the first instance, it is her 
grievance that there is cogent and re- 
liable evidence on record showing that 
the plaintiffs were in occupation of the 
suit land for a considerable period and 
that they had put up their construc- 
tions on the land and they were 
tenants of the landlord paying rent to 
him and were, therefore, prima facie, 
persons imterested and the learned 
Judge was, therefore, wrong in holding 
that they were not persons interested. 
In the alternative, she submits that 
even assuming for the sake of argu- 
ment, that the plaintiffs are not persons 
interested and even trespassers, as im- 
pliedly assumed by the learned Judge, 
even then, they would be entitled to 
the reliefs claimed of injunction against 
the Government, because the Govern- 
ment will have no authority to take 
any action of whatsoever nature in 
respect of this land because the acqui- 
sition proceedings are illegal by virtue 
of the fact that the notification under 
S. 6 of the Act from which flows the 
power of acquisition is invalid, 


% I find considerable force in this 
alternative argument of Miss Bhavnani 
and it is, therefore, not necessary to go 
into the first question because she has 
avery good case on the alternative 
submission. i 


8. Reliance in this connection was 
placed on Valji Mulji Soneji v. State of 
Gujarat (1970) 11 Guj LR 95. This was 
a case in which there was delay of 15 
years between the issuance of the noti- 
fication under Section 4 and the issu- 
under S. 6 of 
the Act and the Division Bench of this 
Court held that the delay being un- 
FOR PRED the impighed S. .6 notifica- 
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tion cannot be said to be validly issued 
by the Government. Bhagwati, C, J. 
(as he then was) who delivered the 
judgment of the Court, after referring 
to the scheme of Ss. 4, 54 and 6 of the 
Act, and after referring to the conse- 
quences of delay, made these important 
observations which appear at p. 102:— 
“These circumstances clearly and in- 
evitably point to the conclusion that 
the Legislature could never have in- 
tended that the declaration under S. 6 
may be made at any time even after 
the expiration of an indefinite or un- 
reasonable length oof time after the 
issue of S. 4 notification. The exercise 
of the power to make a declaration 
under S. 6 after an indefinite or un- 
reasonable length of time would clear- 
ly be unreasonable and must therefore 
lead to the implication that the notifica- 
tion under S. 6 must be issued within 
reasonable time after S. 4 notification.” 
This Court ultimately, on not being 
satisfied that the period of 15 years 
which elapsed between the date of S. 4 
notification and the impugned S. 6 noti- 
fication could be said to be reasonable 
time within which the impugned S. 6 
notification could be validly issued by 
the Government, struck down the im- 
pugned S. 6 notification as invalid. 


9. In the instant case also, there is 
nothing to justify that the long period 
of § years and 9 months which elapsed 
between the two notifications can be 
termed as reasonable, As rightly ob- 
served by the learned Judge, there is 
no evidence to show as to what was 
the time required for the enquiry and 
for making a report under S. 5-A to 
the Government and that in the 
absence of any evidence led by the 
defendant, the only inference that can 
be drawn is that there was unreason- 
able time taken in issuing the notifica- 
tion under S. 6 of the Act. 


10. But it was then urged by 
Mr. Trivedi, the learned Assistant Gov- 
ernment Pleader appearing for the 


State that if the plaintiffs are not per- 
sons interested and are trespassers in 
the land as held by the trial Court, 
then they would not be entitled to the 
relief of injunction because a tres- 
passer has no right of possession in the 
land. 


11. I am unable to accept this con- 
tention of Mr. Trivedi. In the first in- 
stance, there is no clear and unequivo- 
cal finding by the trial Court that the 
‘plaintiffs are trespassers on the land. 
‘The only clear finding which the trial 
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Court recorded is about the plaintiffs 
not being persons interested. That 
would at the most disentitle them to 
have certain notices served on them on 
the basis that they are persons inter- 
ested and as such, entitled to such 
notice. But if there is no valid notifi- 
cation under S. 6 of the Act, the autho- 
Tities cannot act vis-a-vis the land 
under purported acquisition and if an 
attempt is made to take possessio 
from a person in occupation or,to re- 
move and demolish structures or cons- 
truction put up by a party, he. would 
not be debarred from resisting such an 
illegal action or from approaching a 
Court of competent jurisdiction with 
a prayer for restraining the authority 
from disturbing his possession or re- 
moving his construction purporting to 
act under power conferred by the Act, 
which power does not vest in the con- 
cerned authority in the absence of a 
valid notification under S. 6 of the, 
Act, simply because he is not a person 
interested, as such. i 





12. The position would not be dif- 
ferent if the plaintiffs have trespassed 
on the lands which are later purport- 
ed to be acquired but in respect of 
which no valid notification as contem- 
plated under S. 6 of the Act is issued. 
In the instant case, the threatened ac- 
tion of the Government to get posses- 
sion of the land in occupation of the 
plaintiffs is on the basis that by virtue 
of a valid notification issued under S., 6, 
the State is entitled to acquire and get 
possession of the suit land. If.the ac- 
quisition proceedings are illegal and if 
there is no valid notification issued 
under S. 6, then, the very source from 
which the said power flows to deal with 
this land, that is to acquire and to get 
possession dries out and the State be- 
comes functus officio so far as this land 
is concerned. If the plaintiffs are tres- 
passers on the land, it would be a mat- 
ter between them and the real owner of 
the land. In such a context, the State 
would be a stranger or a third party 
so far as this land is concerned. So 
long as there is no valid notification 
empowering the Government to' acquire 
the land, the proposed action on the 
part of the Government to remove the 
plaintiffs from the land, or to remove 
and demolish their structures is without 
any authority and the plaintiffs, there- 
fore. would be entitled to an injunction 
to the effect that the State Government, 
its servants and agents be restrained 


from removing the plaintiffs from the 


» 
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land under the purported acqisition by 
virtue of the impugned notification 
under S. 6 and that the plaintiffs’ struc- 
tures be not removed without due pro- 
cess of law or without following the 
required procedure according to law. 
This, of course, does not debar the 
Government from issuing in future a 
valid notification under S. 6 and pro- 
ceed to acquire the land on the basis 
of such a notification by following the 
procedure prescribed by law. 


13. The view which I am taking ısin 
consonance with the Scheme of the Act 
and the purpose and object which it 
has to achieve by following the pro- 
cedure prescribed under the Act. If 
we scrutinise the relevant part of the 
Scheme of the Act, it becomes evident 
that unless there is a valid declara- 
tion as required under S. 6 of the Act, 
further proceedings for acquisition of 
the land cannot be taken. First of all, 
as provided by S. 7, the Government 
or some. officer authorised by appro- 
priate Government, has to direct the 
Collector to take an order for acquisi- 
tion of the land. Thus, the Collector 
has to be clothed with a specific order 
for acquisition of the land. Now, the 
condition precedent for issuing such an 
order as contemplated under S. 7 is a 
valid declaration under S. 6 because 


S. 7 starts with the words “Whenever 
any land shall have been so declared 
to be needed...... ” Unless, therefore, 


there is a valid declaration as requir- 
ed under S. 6, no order under S. 7 
clothing the Collector to take acquisi- 
tion proceedings can be issued. Again, 
the further steps as contemplated in 
S. 8 for measurement ete. followed by 
notices to persons interested under S. 9, 
issuing requisitions under S. 10 for 
making statement as to mames and 
interest and an inquiry and award by 
the Collector as contemplated under 
S. 11, cannot be taken unless they are 
preceded by a valid declaration under 
S. 6. The power to take possession 
under S. 16 after the making of award 
under S. 11 whereafter the property 
vests absolutely in the Government 
free from all- encumbrances as also 
special powers in cases of emergency as 
provided in S. 17 for possession where- 
upon also the land vests absolutely in 
Government free from all encumbrances, 
cannot be exercised in absence of a 
valid notification under S. 6 of the 
Act. It would be thus seen that the 
very bottom would be knocked out of 


the State’s case for taking any action 
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as sought to be taken in the instant 
case in respect of a land under pur- 
ported acquisition, unless it has the 
protective umbrella of a valid notifica- 
tion under S. 6 of the Act. It, there- 
fore, follows that the Government, in 
absence of any such valid notification 
issued under S. 6, will have no autho- 
rity or power whatsoever to deal with 
the land purported to be acquired and 
consequently any action contemplated 
against a person interested in the land, 
or in occupation of the land, or even 
a trespasser, or any action for removal 
of structures standing on the land, will 
not have the backing of any authority 
under the law and will, therefcre, be 
illegal, unauthorised and ultra vires the 


powers vested in the Government by 
the Act. 
14. The result, therefore, of the 


above discussion is that the appeal will 
be allowed and the decree and order of 
the trial Court dismissing the plain- 
tiffs’ suit will be set aside and in its 
place will be substituted a decree and 
order issuing an injunction against the 
defendant-State in terms set out in the 
last para above. However, in the facts 
and circumstances of the case, there 
will be no order as to costs throughout. 

Appeal allowed. 
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V. V. BEDARKAR, JJ. 
Shah Bharatkumar Premchand, Appel- 
lant v. M/s. Motilal and Bharulal, Re- 
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Second Appeal No. 41 of 1975, Dy- 
26-9-1979.* 


Civil P.C. (1908), O. 9, R, 18 — Setting 
aside of decree — Witness whose evi- 
dence was recorded before setting aside 
of decree offered for cross-examination 
of defendant — Evidence is not required 
to be re-recorded — It is not inadmissi- 
ble evidence by reason of S. 33 of Evi- 
dence Act. AIR 1974 Andh Pra 1 (FB) 
and AIR 1962 All 381, Dissented from — 
(Evidence Act (1872), S. 33). 


Where an ex parte decree is set aside, 
it is unnecessary to re-record the evi- 
dence of a witness recorded before the 
setting aside of the decree provided the 


*Against decision of C. C. Maorakhia, 
Extra Asstt. J., Baroda, in Civil Ap- 
peal No. 251 of 1973. 
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said witness is offered for cross-exami- 
nation after the ex parte decree is set 
aside. If the defendant refuses to avail 
of the opportunity to cross-examine the 
witness after the setting aside of the ex 
parte decree, or if the defendant again 
remains absent when the case comes up 
for hearing, the evidence recorded prior 
to setting aside of the ex parte decree 
can be treated as evidence for the pur- 
pose of passing a decree. AIR 1974 Andh 
Pra 1 (FB) and AIR 1962 All 381, Dis- 
sented from. (Para 10) 


Order 9 Rule 13 empowers a Court to 
make an order setting aside ‘a decree 
passed ex parte” against the defendant if 
the Court is satisfied that the summons 
was not duly served or that the defen- 
dant was prevented by sufficient cause 
from appearing when the suit was call- 
ed out for hearing. It is necessary to 
emphasise that the power of the Court 
is merely the power to set aside the 
“decree”. When the Court accedes to the 
request made on behalf of the defendant 
against whom a decree has been passed 
ex parte, at the highest, the Court can 
set aside the ex parte decree. Setting 
aside the ex parte decree does not mean 
striking off from the record the evidence 
already recorded. The legal effect of the 
order setting aside the decree is to re- 
legate the defendant to the original po- 
sition when the suit was heard ex parte. 
The purpose of setting the clock back 
Is to enable the defendant to do what 
he could have done if he was present on 
the date when the suit was called out in 
his absence. The manifest object is to 
ensure that the defendant does not suf- 
fer any prejudice having regard to the 
fact that he cannot. be blamed for his 
absence on the date when the suit was 
heard ex parte. If the defendant had not 
been prevented by sufficient cause from 
remaining present on the day on which 
the suit was heard ex parte, and has 
been able to remain present, he could 
have cross-examined the witnesses and/ 
or raised an objection regarding admissi- 
bility of documents or other evidence. 
When the ex parte decree is set aside 
and he is relegated to the position where 
he is enabled to do wHat he could not 
do, the prejudice resulting to him is more 
than amply erased by affording him an 


opportunity to cross-examine the wit- . 


nesses whose evidence was recorded in 
his absence. Nothing done during his ab- 
sence can bind him. Therefore, if the 
‘Court has admitted a document which 
is not admissible in evidence, the defen- 
dant can insist on the document being 
de-exhibited. For instance, if an order is 
-passed in his absence that the document 
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is properly stamped or does not require 
registration, that does not bind him and 
he can challenge such a decision not- 
withstanding the previous order. How- 
ever, it cannot be said that the evidence 
already recorded should be treated as 
non est or non-existent in the eye of law 
and the Court must be obliged, to re- 
record the evidence. The prejudice occa- 
sioned to the defendant would stand re- 
dressed as soon as the witness concerned 
is offered for cross-examination. (Para 5) 


Further, there is nothing in Sec. 33 of 
the Evidence Act which requires re-re- 
cording of the evidence even when the 
defendant refuses to avail of the oppor- 
tunity to cross-examine or remains ab- 
sent. In fact the principle underlying 
Section 33 is respected rather than vio- 
lated when the witness is offered to the 
defendant for cross-examination and he 
is afforded an opportunity which he 
could not avail of on account of his ab- 


sence. (Para 9) 
Cases Referred : Chronological Paras 
AIR 1974 Andh Pra 1 (FB) 5 6, 8, 9 


AIR 1962 All 381 : 1962 All LJ 305 8 


ATR 1957 Cal 170 5, 8 
ATR 1956 Mad 633 6, 10 
ATR 1928 Mad 969 (2) 8 


D. U. Shah, for Appellant: R. C. Tri- 
vedi for C. M. Trivedi, for Respondent. 


THAKKAR, J.:— Does the law com- 
mand a purposeless re-enactment of a 
Court scene by re-recording the evidence 
of a witness even when the defendant 
after the setting aside of an ex parte 
decree refuses to cross-examine the wit- 
ness upon being offered for cross-exami~ 
nation? Or remains absent? Madras High 
Court says ‘no’. Andhra Pradesh and 
some other High Courts say tyes’. A Di- 
vision Bench has referred the question 
to a larger Bench to decide with which 
school we should throw our lot. 


2. The facts essential for the purposes 
of resolving the question are few. Ap- 
pellant-defendant remained absent when 
the suit giving rise to the appeal reached 
hearing. The Court recorded the evidence 
adduced by the plaintiff in his absence, 
and passed a decree ex parte. The said 
decree was set aside on the Court con- 
cluding that there was sufficient cause 
for the absence of the defendant. When 
the matter came up for hearing after the 
ex parte decree was set aside, the defen- 
dant’s counsel was present, but he him- 
self was not. The witness, whose evi- 
dence was recorded earlier in the ab- 
sence of the defendant, was offered for 
eross-examination. Counsel for the de- 
fendant did not- avail of the opportunity 
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but filed a purshis that as there was no 
legal evidence on record, he did not 
want to adduce evidence. Again a decree 
was passed which was modified by the 
appeal Court. Thereupon the defendant 
has appealed to this Court, 


3. It was argued in the course of the 
hearing before the learned single Judge 
that it was not sufficient that the witness 
concerned was offered for cross-exami- 
nation after the setting aside of the ex 
parte decree. it was obligatory to re- 
record the evidence of the witness 
though the defendant was not desirous 
ef cross-examining him and that since 
his evidence was not so re-recorded, his 
previously recorded evidence, which ac- 
cording to him was non est, could not 
form the basis of the decree. Hence the 
reference to the larger Bench. 


4. There is a sharp cleavage of judi- 
cial opinion in regard to the question 
whether the evidence of a witness re- 
corded before the setting aside of an ex 
parte decree can be treated as non est 
or whether a decree can be passed on 
‘the basis of such evidence without re- 
recording the evidence of the same wit- 
ness again, so Jong as the said witness 
is offered for cross-examination. In other 
words, the question is whether the evi- 
dence already recorded should be treat- 
ed as non-existent and the same evi- 
dence should be re-recorded. The Madras 
` High Court has taken the view that the 
evidence recorded before the setting 
aside of the ex parte decree does not 
become non est and when the ex parte 
decree is set aside, all that the other 
side can insist upon is the right to cross- 
examine the witness if he so desires, No 
doubt any decision taken by the Court 
regarding admissibility of document or 
etherwise would not be binding to the 
ether side, but subject to this it is not 
necessary that the evidence should be 
re-recorded even if the other side does 
not wish to cross-examine or the other 
side remains absent. The view taken by 
some other High Courts is that the evi- 
dence recorded before the setting aside 
of the ex parte decree becomes non est 
and is not legal evidence at all once the 
ex parte decree is set aside. The evi- 
dence must be re-recorded by the Court, 
and if this is not done, any decree pass- 
ed on the basis of the evidence already 
recorded would be unsustainable, Three 
High Courts, namely, Andhra Pradesh, 
Allahabad and Calcutta have subscribed 
to this view. 

5. Order 9 Rule 13 of the Code of 
Civil Procedure empowers a Court to 
lee ‘an order setting aside “a decree 


Shah Bharatkumar v: Motilal-& Bharulal (FB) >` -> 


Guj. 58- 


passed ex parte” against the defendant 
if the Court is satisfied that tke sum- 
mons was not duly served: or that the 
defendant was prevented by sufficiens 
cause from appearing when the suit was 
called out for hearing. It is necessary to 
emphasize that the power of the Cour: 
is merely the power to set aside the 
“decree”. When the Court accedes to the 
request made on behalf of the defendan; 
against whom a decree has been passed 
ex parte, at the highest, the Court can 
set aside the ex parte decree. Setting 
aside the ex parte decree does not mean 
striking off from the record the evidence 
already recorded. The legal effect of the 
order setting aside the decree is to rele- 
gate the defendant to the original posi- 
tion when the suit was heard ex parte. 
The purpose of setting the clock back is 
to enable the defendant to do what he 
could have done if he was present on the 
date when the suit was called out in his 
absence. The manifest object is tc ensure 
that the defendant does not suffer any 
prejudice having regard to the fact that 
he cannot be blamed for his absance on 
the date when the suit was heard ex 
parte. If the defendant had not been 
prevented by sufficient cause from re- 
maining present on the day on which 
the suit was heard ex parte, and had 
been able to remain present, he could 
have cross-examined the witnesses and, 
or raised an objection regarding admis- 
sibility of documents or other evidence. 
When the ex parte decree is set aside 
and he is relegated to the position where 
he is enabled to do what he could rot 
do, the prejudice resulting to him is 
more than amply erased by affording 
him an opportunity to cross-examine the 
witnesses whose evidence was recorded 
in his absence. Nothing done during his 
absence can bind him. Therefore, if the 
Court has admitted a document which is 
not admissible in evidence, the defenden: 
can insist on the document being de- 
exhibited. For instance, if an order is 
passed in his absence that the document 
is properly stamped or does not require 
registration, that does not bind him and 
he can challenge such a decision not- 
withstanding the previous order. There 
is, however, no warrant for taking the 
view that the evidence already recorded 
should be treated as non est or non-ex- 
istent in the eye of law and the Couri 
must be obliged to re-record the evi- 
dence. The prejudice occasioned to the 
defendant would stand redressed as scon 
as the witness concerned is offered žo 
cross-examination. There is no conceiv: 
able purpose in insisting upon the exa- 
mination-in-chief recorded in his absence! 
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being re-recorded. It must be emphasiz- 
ed that Order 9 Rule 13 does not provide 
that the proceedings which have taken 
place in the absence of the defendant 
will stand annulled, All that is provid- 
ed is that the “decree” will be set aside. 
Setting aside of the decree cannot be 
equated with setting aside of all the pre- 
vious proceedings and treating the evi- 
dence already recorded as non-existent. 
However, in Aziz Ahmed v. I. A. Patel, 
AIR 1974 Andh Pra 1, a Full Bench 
constituted to consider this question has 
taken a different view. The view has 
been taken by the Andhra Pradesh High 
Court that the previous statement on 
oath of the plaintiff recorded prior to 
the setting aside of the ex parte decree 
was non est and that the plaintiff ought 
to have been called once again and his 
evidence recorded afresh even if the de- 
fendant had remained absent as is evi- 
dent from the following passage extract- 
ed from paragraph 9 of the report :— 


“The question therefore is: can the 
previous statement on oath of the plain- 
tiff recorded in the absence of the de- 
fendant before the ex parte decree was 
passed be used per se as legal evidence 
against the defendant at a later stage 
after the ex parte decree is set aside. Of 
course, no such question would have 
arisen had the plaintiff been called once 
again and his statement recorded even 
though it may be in the absence of the 
defendant as the proceedings were set 
ex parte. As. already noticed, after the 
proceedings were set ex parte for a se- 
cond time, the Court has not recorded 
amy evidence in the case; but relied only 
on the material including the testimony 
of the plaintiff which formed the basis 
of the earlier ex parte decree which was 
set aside. The legal effect of setting 
aside the ex parte decree is that all that 
was done from the date of the defen- 
dant’s non-appearance in Court becomes 
non est as against him. Therefore, it can 
no longer bind him.” 


According to Andhra Pradesh High 
Court, even though the second time also 
the defendant remained absent, the 
Court should have gone through the idle 
formality of re-recording the evidence of 
the plaintiff. This view has been taken 
on the premise that the evidence of the 
plaintiff recorded prior to the setting 
aside of the ex parte decree becomes 
non est. No reasons (it must be observ- 
ed), are articulated for holding that the 
evidence recorded prior to the setting 
aside of the ex parte decree becomes non 
existent in the eye of law. So also no 
feasons are assigned for the assertion 
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made that “the legal effect of setting 
aside the ex parte decree is that all that 
was done from the date of the defen- 
dant’s non-appearance in Court becomes 
non est as against him”. It is merely an 
ipse dixit of the Court. So far as O. 9, 
R. 13 is concerned, it only empowers the 
Court to set aside the decree and stop 
short at that. Now setting aside the 
decree does not mean that everything 
done by the Court prior thereto becomes 
non-existent in the eye of law. As dis- 
cussed earlier, the purpose of . setting 
aside the decree is to enable the defen- 
dant to do what he could not do as he 
was prevented from doing so by suffici- 
ent cause when the case was heard ex 
parte. In other words, the object of the 
provision is to enable the defendant (1) 
to exercise the right to cross-examine 
the witness which right he could not 
avail of when the evidence was record- 
ed earlier in his absence and (2) to ques- 
tion any express or implied decision as 
regards admissibility of evidence render- 
ed in his absence. The Andhra Pradesh 
High Court has proceeded further to ob- 
serve as under :— ! 


“But the natural result of the ex 
parte decree being set aside was thaf 
the parties were relegated back to the 
same position as they occupied before 
the non-appearance of the defendant. 
That testimony no longer remained as 
evidence in the case thereafter.” 


With due respect for the Andhra Pra- 
desh High Court it must be said that 
the proposition affirmed in the aforesaid 
passage viz. that the testimony recorded 
earlier no longer remained as evidence 
upon the setting aside of the ex parte 
decree is no more than mere ipse dixit. 
It has been taken as axiomatic that it 
is so. In our opinion, there is no war- 
rant for making such an assumption in 
Order 9 Rule 13 or any other provision 
of the Civil Procedure Code. Nor is 
there any warrant for making such an 
assumption on general principles. In 
Aziz Ahmed’s case reliance has been 
placed on Phani Bhusan Mukherjee v. 
Phani Bhusan Mukherjee and others, 
AIR 1957 Cal 170, and the Full, Bench 
has sought support from the said deci- 
sion rendered by Lahiri, J. The entire 
reasoning of Lahiri, J., is embodied in 
paragraph (4) of the judgment which 
reads thus :— 

“The second ground for which I. hold 
that the Patna decision does not apply 
to the facts of this case is that.in the 
Patna case(A) some evidence was re- 
corded and the report of a hand-writing 
expert was received by the Court. But 
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in the case before me there were no 
materials upon which the Court could 
pass an ex parte decree in favour of the 
plaintiff. Mr. Das Gupta has argued that 
the materials which were before the 
Court at the time of passing an ex parte 
decree on the 29th May, 1952 could also 
be utilised for the purpose of passing 
another ex parte decree on the 2nd De- 
cember, 1954. I am also unable to ac- 
cept this argument as correct. I have 
already stated that the ex parte decree 
was set aside by an order dated the 3rd 
March, 1953. The effect of the order set- 
ting aside the ex parte decree is that 
all proceedings subsequent to the stage 
of the defendant’s non-appearance on 
the 29th May, 1952 would no longer bind 
him. In other words, as the defendant’s 
non-appearance was condoned by the 
setting aside of the ex parte decree, the 
evidence which was recorded in his ab- 
sence will not also be admissible against 
him. For these reasons I am unable to 
hold that the Court had any material 
upon which it could have passed an ex 
parte decree on the 2nd Dec, 1954.” 

It will be seen that the view taken by 
Lahiri J. is that the proceedings con- 
ducted subsequent to the non-appearance 
of the defendant would not bind him. 
There can be no doubt that once the ex 
parte decree is set aside, the proceedings 
which had taken place in the absence of 
the defendant would not bind him. La- 
hiri J., has, however, proceeded to ob- 
serve that the evidence recorded in the 
defendant’s absence will not be admis- 
sible against him. With great respect for 
Lahiri J., we do not think any question 
regarding admissibility of evidence is in- 
volved, The real question is as to whe- 
ther the evidence disappears from the 
record merely because the ex parte 
decree has been set aside. It is one thing 
to say that the proceedings would not 
bind the defendant, it is another to say 
that the proceedings must be treated as 
non-existent. Lahiri, J. rightly observed 
that the proceedings would not bind the 
defendant. The logical corollary of that 
proposition would be that the defendant 
would be entitled to cross-examine the 
witness and to challenge the order pass- 
ed with regard to the admissibility of 
any doccument or evidence in his ab- 
sence. It, however, does not mean that 
by some fiction the evidence must be re- 
garded as not having been recorded at 
all. The legal effect of holding that the 
proceedings do not bind him means that 
he can question what has happened in 
his absence. Supposing he does not want 


to cross-examine the witness, the evi- 
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dence recorded in his absence does not 
disappear. No question of admissibility 
is involved at all. What is possibly 
meant is that the evidence cannot be 
used against him. Of course it cannot 
be used against him till it is subjected 
to cross-examination if so desired. But 
if the defendant does not wish to cross- 
examine the witnesses, it can certainly 
be used against him. We do not think 
that there is anything in Phani Bhu- 
san’s case which would oblige us to take 
the view propounded therein, and in 
Aziz Ahmed’s case. 

6. In Aziz Ahmed’s case reliance has 
also been placed on the following obser- 
vations by Ramesam, J. in Selvarayan 
Samson v. Amalorpavanandam, AIR 1928 
Mad 969 (2):— 

“When we set aside the ex parte 
decree, we really set aside all proceed- 
ings from the stage of his non-appear- 
ance.” 

Now, it appears that the true ratio of 
the said decision had been considered by 
a Division Bench of the Madras High 
Court itself in Doraiswami v. Palaniandi, 
AIR 1956 Mad 633. After taking into 
consideration these observations which 
were explained therein, a Division 
Bench in AIR 1956 Mad 633 has taken 
the view that we are inclined to take, 
namely, that it is not necessary to re- 
record the evidence of a witness for the 
sake of empty formality and that the 
evidence previously recorded does not 
become non est but can be treated as 
evidence subject to the rider that the 
witness must be offered for cross-exami- 
nation. Rajamannar, C. J., speaking for 
the Division Bench in Doraiswami’s case, 
AIR 1956 Mad 633, has dealt with the 
observations of Ramesam J. in para- 


graph (3) of the judgment as under :— 


‘In the next case, Sevarayan Samson 
v. Amalorpavanandam 55 Mad LJ 262: 
(AIR 1928 Mad 969 (2)) there was an ex 
parte decree passed on an apolication 
filed under Section 20 of Sch. II, Civil 
P. C. which was subsequently registered 
as a suit. In appeal, the ex parte decree 
was set aside, It was held that the effect 
of the setting aside of the ex parte 
decree was to set aside the prior order 
filing the award. We fail to see how this 
decision has any bearing on the present 
ease. Reliance, however, is placed on the 
following observation of Ramesam J.: 

“When we set aside the ex parte de- 
cree, we really set aside all proceedings 
from the stage of his non-appearance.” 
Strictly speaking, this is true in the 
sense that the absentee defendant is not 
bound by proceedings, which had taken 
place in his absence. Such proceedings 
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have not become final as against him. 
These decisions, however, do not prevent 
the plaintiff choosing to treat the evi- 
dence given by him at the ex parte trial 
as evidence after the ex parte decree had 
been set aside and a fresh trial had 
commenced. 


Of course, the defendant would have 
the right to cross examine the witnesses, 
who had been examined on behalf of the 
plaintiff, but it will be an idle farce, if 
it is necessary that the plaintiff should 
re-examine the witnesses already ex- 
amined to repeat what they had said 
already. The plaintiff can very well in- 
form the the Court that the prior evi- 
dence may be taken to be the evidence 
tendered after the fresh trial had com- 
menced, That is what should be deem- 
ed to have happened in this case. Instead 
of the plaintiff calling the two witnesses, 
he tendered their evidence already taken 
as evidence at the fresh trial and, with- 
out any objection, the ccurt accepted 
that evidence”, 


It will be seen that Ramesam J.’s obser- 
vations have been rightly construed as 
laying down that the absentee defendant 
is not bound by the proceedings which 
had taken place in his absence and no 
more. In the words of Rajamannar C. J. 
strictly speaking, this is true in the sense 
that absentee defendant is not bound by 
the proceedings which had taken place 
in his absence. Such proceedings have 
not become final as against him”. Having 
considered, Selvarayan’s case AIR 1928 
Mad 969 (2), the same High Court in 
1956 has taken the view in Doraiswami’s 
case as above and has held that there 
is nothing in the said decision to prevent 
the plaintiff from choosing to treat the 
evidence given by him aè the ex parte 
trial as evidence after the ex parte decree 
has been set aside without going through 
the meaningless exercise of re-record- 
ing the evidence. A rider has of course 
been added that it would be subject to 
the right of the defendant to cross-ex- 
amine the witnesses. In Doraiswami’s case 
the Division Bench has rightly observed 
that, even if the plaintiff does not in so 
many words say that the evidence re- 
corded when the defendant was. absent 
may be treated as evidence at the sub- 
sequent stage, he must be deemed to have 
said so as is evident from the following 
passage :— 


“The plaintiff can very well inform 
the Court that the prior evidence may 
be taken to be the evidence tendered 
after the fresh trial had commenced. 


That is what should be deemed to have 


happened: in this case”, 
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We may also mention that in Selvara- 
yan’s case the Court was not concerned 
with the question of re-recording of evi- 
dence. In that case an award was filed 
before the Court in the absence of a party 
and an ex parte decree in terms of the 
award had been passed. The ex parte 
decree was ordered to be set aside. Even 
so it-was argued that the award remain- 
ed intact and alive. 
text that Ramesam, J. had observed that, 
with the setting aside of the ex parte 
decree the award must also be deemed 
to have been set aside, and it was in that 
context that the aforesaid observation 
had been made. Selvarayan’s case was 
explained by the same High Court sub- 
sequently in 1956 in Doraiswami’s Case. 
Ultimately the Madras High Court has 
taken the view which we are inclined to 
take. No doubt the Andhra Pradesh 
High Court has differed from the said 
view as discussed in paragraph 19 of the 
decision in Aziz Ahmed’s case. The re- 
asons advanced for differing fram the 
said view are two viz: (1) that the earlier 
proceedings would be non est and (2) 
that the previous statement of a witness 
cannot be considered to be relevant and 
admissible and be used as evidence at 
the subsequent stage unless it satisfies 
the conditions of Section 33 of the Indian 
Evidence Act. We have already dealt 
with the first dimension of the matter 
and for the reasons indicated hereinabove 
we are unable to agree with the Andhra 
Pradesh High Court on this point. 


7. The argument in the context of 
Section 33 of the Indian Evidence Act 
may now be examined. The provision 
reads thus :— 


“33. Evidence given by a witness in a 
judicial proceeding, or before any per- 
son authorized by law to take it, is re- 
levant for the purpose of proving, in a 
subsequent judicial proceeding, or in a 
later stage of the same judicial proceed- 
ing, the truth of the facts which it 
states, when the witness is dead or 
cannot be found, or is incapable of giv- 
ing evidence, or is kept out of the way 
by the adverse party, or if his presence 
cannot be obtained without an amount 
of delay or expense which, under the 


circumstances of the case, the Court 
considers unreasonable: 
Provided — 


that the proceeding was between the 
same parties or their representatives in 
interest; 

that the adverse party in the first pro- 
ceeding had the right and opportunity 
to cross-examine; i i 
that the questions. in issue were sub- 





Jt was in that con- - 
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stantially the same in the first as in the 
second proceeding. - 


Explanation. :— A criminal trial or 
inquiry shall be deemed to be a pro- 
ceeding between the prosecutor and the 
accused within the meaning of this sec- 
tion”. à 


Section 33 of the Evidence Act relates 
to the relevancy of evidence of a wit- 
ness recorded in a judicial proceeding in 
a Court of law in a subsequent judicial 
proceeding or at a later stage of the same 
‘judicial proceeding when the witness is 
dead or cannot be found or is incapable 
to adduce evidence or is kept out of the 
way by the adverse party etc. We are 
mot concerned with such a case and it 
would not be legal or proper to draw 
the inference from Section 33 that evi- 
dence recorded prior to setting aside of 
the ex parte decree would become irre- 
levant unless the evidence is re-record- 
ed. Section 33 makes evidence of wit- 
nesses in certain circumstances relevant. 
Since we are not concerned with the case 
of a witness who is covered by Sec. 33, 
it is unnecessary to examine the pro- 
visions contained therein, But even if one 
were to take into account the principle 
enshrined in Section 33, what is of im- 
portance is to realise that the proviso 
enjoins that one of the conditions of ad- 
mitting such evidence would be that the 
adverse party in the first proceeding had 
the right and opportunity to cross-ex- 
amine the witness, The raison d’etre of 
the rule and essence of the matter is 
that the admissibility of evidence de- 
pends upon the obligation to afford to 
the other side the opportunity to cross- 
examine the witness. We are, however, 
considering a case where the defendant 
does not wish to cross-examine or does 
not remain present to cross-examine the 
witness, though the witness is offered for 
eross-examination and the opportunity 
in that behalf is afforded to the appel- 
lant. The question then is whether the 
evidence already recorded would be- 
come non est notwithstanding the fact 
that such opportunity is offered and the 
intransigent defendant refuses to avail 
of it or does not remain present to avail 
of it. We may also say (what is obvious) 
that when the evidence was recorded, i 
was legally and properly recorded. 
Merely because the defendant was pre- 
vented by sufficient cause from remain- 
ing present when the evidence was re- 
corded it will not be rendered illegal. Of 
course, in order to do him justice the 
‘decree would be set aside by the Court 


‘and he would be relegated to the same. 


' position. That is to say, he would be 
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afforded an opportunity to do what he 
could have done if he was not so pre- 
vented and was present. By no stretch of 
imagination, however, can it be said that 
the evidence recorded in his absence 
was rendered illegal and became non- 
existent subsequently when the Court 
came to the conclusion that the defen- 
dant was prevented by sufficient cause 
from remaining present. 


8. Lastly we must deal with Mst.Lak- 
shmi Devi v. Roongta and Co., AIR 1962 
All 381, on which reliance was placed in 
Aziz Ahmed’s case. In Mst. Lakshmi 
Devi’s case reliance has in turn been 
placed on Phani Bhusan’s case, (AIR 1957 
Cal 170), which we have already discuss- 
ed, and it has been observed as under :— 


“The principle laid down, if we may 
Say so with respect, appears to be un- 
exceptionable. A decree can be passed - 
against the defendant only on admissible 
material and any evidence produced in 
his absence cannot be utilised against 
him and treated as admissible material. 
The earlier ex parte decree against the 
appellants having been set aside they 
became entitled to be relegated back to 
the stage at which they were absent and 
could insist that everything which had 
been done in their absence should be 
done again in their presence. The evi- 
dence of Gobardhan had been recorded 
in their absence. They had no oppor- 
tunity of cross-examining the witness. 
The reason for that absence having been 
found to be sufficient they could say 
that if the evidence of Gobardhan was 
to be relied upon against them, Gobar- 
dhan should be examined again. On the 
basis of the evidence recorded in their 
absence, the decree in question could 
not, therefore, be passed against them”. 


It has rightly been observed that the 
defendants would become entitled to be 
relegated back to the stage at which they 
were absent. We are, however, unable 
to agree with the view that they can in- 
sist upon redoing of everything which had 
been done in their absence with respect to 
the learned Judges, in our opinion, there 
is no warrant for this proposition. What 
the defendants can insist upon is to do 
what they could have done if they were 
present. It is one thing to say that they 
should be given an opportunity to erase 
the prejudice by permitting them to do 
what they could have done. It is another 
to say that they can insist on everything 
being redone in their presence which 
was done in their absence. Sound prin- 
ciple and anxiety for doing justice de- 
mand that the -defendant is afforded. an 
opportunity to do what he could not do 
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when he was prevented from remaining 
present when the case was heard in his 
absence. There is, however, no princi- 
ple in commanding that everything which 
was done should be re-done, The pur- 
pose of reopening what has been done is 
to enable the defendant to cross-examine 
the witness or to challenge the decision 
rendered in his absence regarding ad- 
missibility of document which might 
occasion prejudice to him, and no more. 
In our opinion, therefore, with respect 
to the Allahabad High Court, we are 
unable to agree with the view propound- 
ed therein. Consequently we are unable 
to subscribe to the view ‘adopted by the 
Andhra Pradesh High Court on the basis 
thereof, 


§. To summarize the situation, the 
view taken by the Andhra Pradesh High 
Court in Aziz Ahmed’s case is mainly 
based on two grounds: (1) that the evi- 
dence recorded in the absence of the de- 
fendant prior to the setting aside of the 
ex parte decree at a point of time when 
the defendant was prevented by suff- 
eient cause from remaining present be- 
comes non-existent or non est when the 
decree is set aside upon the Court tak- 
ing the view that there was sufficient 
cause for absence and 


(2) such evidence is rendered illegal 
or inadmissible by reason of Section 33 
of the Evidence Act. In our opinion, 
there is no warrant in any provision of 
Civil Procedure Code or the first princi- 
ples of law for upholding the first pro- 
position, namely, that such evidence 
would become non est or non-existent 
in the eye of law. So far as the second 
proposition is concerned, there is noth- 
ing in Section 33 which makes such evi- 
dence inadmissible. In fact the principle 
underlying Section 33 is respected rather 
than violated when the witness is offer- 
ed to the defendant for cross-examina- 
tion and he is afforded an 
which he could not avail of on account 
of his absence. There is nothing in Sec- 
tion 33 which requires re-recording of 
the evidence even when the defendant 
refuses to avail of the opportunity to 
cross-examine or remains absent. 


10. We do not see any good reason 
to opt for a view which would oblige a 
Court to waste public time by re-record- 
ing the evidence without any point or 
purpose. Even if the Courts were not 
carrying the unbearable burden of huge 
arrears which the Courts are doing to- 
day, there is no rational ground for 
wasting Judge-time as also public time 
in fruitlessly doing something without 
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any point or purpose. Would’ re-record- 
ing of evidence promote the ends of 
Justice? Would it prevent miscarriage of 
Justice? The proponents of the view that 
the evidence must be re-recorded cannot 
answer these questions in the affirmative. 
The re-recording of evidence cannot help 
the defendant if he again remains absent. 
Nor can it help the defendant if he re- 
fuses to cross-examine the witness whose 
evidence was recorded in his absence. 
The whole purpose of relegation is ‘to af- 
ford him an opportunity to  crdss-ex- 
amine. If he does not wish to do so or 
if he chooses to remain absent, how can 
any benefit accrue to him or how can ends 
of justice be furthered merely by re- 
recording the same evidence once again? 
Even God cannot help those who do not 
want to help themselves. Besides, there 
is sound principle to buttress the pro- 
position that even if there is something 
amiss in the conduct of a case, so long 
as it does not go to the root of the mat- 
ter and does not occasion failure of 
Justice, law does not insist on setting at 
naught what has been done in obéisance 


to considerations of pragmatism afd ex-. 


pediency. The institution can ill-afford 
the time-cost of doing so in view of the 
long queue of citizens waiting for Justice. 
The quéue will become longer and their 
misery multiplied without any compensat- 
ing benefit to the cause of Justice. This 
principle has been accorded recognition 
even in criminal jurisprudence where 
the Court is concerned with the life and 
liberty of a citizen. 
Code of Criminal Procedure provides 
that no error in stating the offence or 
necessary particulars in the charge and 
no omission to do so shall be regarded 
at any stage of the case as material un- 
less the accused was misled and — it 
has occasioned a failure of justice. Sec- 
tion 299 of the Code of Criminal Pro- 
cedure empowers a Court to examine a 
witness produced on behalf of the pro- 
secution and to record his evidence in 
the absence of an accused person, if the 
accused has absconded and there is no 
immediate prospect of arresting him, or 
if the deponent is dead or incapable of 
giving evidence or cannot be found etc. 
The significance of this provision cannot 
be over-emphasized because it shows 
that even in a criminal case the evidence 
of a witness for the prosecution record- 
ed in his absence though not subjected 
to cross-examination can be received in 
evidence under certain circumstances. 
Of course the Court would have to con- 
sider how much weight should be attach- 
ed to that evidence and would have to 
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evaluate the evidence with immense care 
and caution. The point of the matter, 
however, remains that the evidence is 
treated as relevant and admissible and 
can be acted upon even when the wit- 
ness cannot be cross-examined. If in 
a criminal case the evidence recorded in 
the absence of the accused can be treat- 
ed as relevant it is difficult to compre- 
hend on what principle the evidence in 
a civil case can be considered as irre- 
levant and can be disregarded notwith- 
standing the fact that witness is offered 
for cross-examination merely because 
the evidence recorded ex parte is not 
re-recorded. Unless, therefore, there is 
any compulsion to take the view that 
the evidence recorded before the setting 
aside of the ex parte decree becomes 
non est, it would be impossible to sub- 
scribe to the view that the evidence al- 
ready recorded must be re-recorded just 
for the sake of satisfying a concept or 
a notion. And compulsion there is none. 
We, therefore, have no hesitation in pre- 
ferring the Madras view expounded in 
Doraiswami v. Palaniandi, AIR 1956 Mad 
633, to the view of the other High Courts 
and in answering the question referred 
to us as under :— 

It is unnecessary to re-record the evi- 
dence of a witness recorded before the 
setting aside of an ex parte decree pro- 
vided the said witness - is offered for 
cross-examination after the ex parte 
decree is set aside. If the defendant re- 
fuses to avail of the opportunity to cross- 
examine the witness after the setting 
aside of the ex parte decree, or if the 
defendant again remains absent when 

“Ithe case comes up for hearing, the evi- 
dence recorded prior to setting aside of 
the ex parte decree can be treated as 
evidence for the purpose of passing a 
decree. 

The record may now be placed before 
the learned single Judge for proceeding 
further with the appeal, the reference 
made to the Full Bench having been ans- 
wered in the aforesaid terms. 

Order accordingly. 


AIR 1980 GUJARAT 59 
B. K. MEHTA AND 
D. C. GHEEWALA, JJ. 

Shivlal Nathuram Vaishnav, Peti- 
tioner v. Smt. Sulochana and others, Op- 
ponents. 

Civil Revn. Appln. No. 810 of 1977, 
D/- 26-7-1979. 

Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 1947), 
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S. 13 G) (i) — Scope and width of — 
Not necessary that tenant must continue 
in possession of acquired or allotted house 
at the time of decree for eviction, 


In view of the present perfect tense in 
which the Legislature has expressed 
Section 13 (1) clause (1), the completed 
event which is a ground on which eject- 
ment action is based must have some re- 
lation to the present time. In order that 
a landlord may successfully claim a 
decree for eviction under this clause, it 
should be necessary that a tenant has 
acquired or been allotted a suitable resi- 
dence and that the acquisition or allot- 
ment continued in existence till the date 
of the filing of the suit. That is, the 
cause of action must.exist not only by 
or before the notice to quit but it must 
also exist at the time when suit is filed. 
In order to get a decree for eviction 
under this clause, it is not necessary 
that the tenant must continue to be in 
possession of the residence at the time 
of the decree. AIR 1969 SC 1291, Rel. 
on. (Para 8) 
Cases Referred : Chronological . Paras 


(1977) 1 Ren CJ 372 (Madh Pra) 8 
(1977) 1 Ren CJ 868 (Madh Pra) 8 
AIR 1971 Delhi 98 8 
AIR 1969 SC 1291 7 
(1968) Spl. Civil Appln. No. 2998 of 1967, 
D/- 31-7-1968 (Bom) 3 
M: R. Barot, for Petitioner; J. M. Patel 
for M. M. Patel, for Opponent No. 1. 


MEHTA, J.:— Our learned Brother 
Surti, J., has referred this Revision Ap- 
plication to us in the following circum- 
stances : 


In Regular Civil Suit No. 291 of 1972, 
Civil Judge (J. D.) Palanpur granted an 
eviction decree against the present pe- 
titioner on the ground that he has ac- 
quired suitable residence after coming 
into operation of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947 (hereinafter referred to as 
“the Bombay Rent Act”). This eviction 
decree was granted under Section 13 (1) 
(l) of the Bombay Rent Act. The ap- 
peal of the petitioner-tenant was dismiss- 
ed by the learned District Judge, Banas- 
kantha at Palanpur with the result thet 
the eviction decree was confirmed. The 
petitioner-tenant, therefore, carried the 
matter in revision before this Court. In 
the course of hearing of this revision, a 
contention was urged on behalf of the 
petitioner-tenant that a decree for evie- 
tion would not be according to law if 
the tenant has disposed of the property 
the acquisition of which has exposed the 
tenant to an eviction decree. The learned 
single Judge was impressed by this con- 
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tention since in his opinion it was a 
question of considerable importance af- 
fecting a large number of tenants, He 
has therefore, referred the entire matter 
to us. 


2. Short question, which, therefore, 
arises in this reference is as to at what 
relevant point of time a trial Court 
dealing with an ejection action should 
consider the relevant ground of eviction 
under Section 13 (1) (l) of the Bombay 
Rent Act? Is it necessary that this 
ground of acquisition by or allotment to 
a tenant of a building suitable for his 
residence should necessarily be existing 
at the time when an eviction decree is 
made, or that a trial Court would be 
justified in granting a decree of eviction 
in spite of the cause of action having ex- 
hausted itself in the sense that the ac- 
quired or allotted residence is disposed 
of by a tenant? 


3. A Division Bench of this Court 
(consisting of B. J. Diwan & V. R. Shah 
JJ.) was called upon to consider the ex- 
act import of words, “has sub-let” in 
Section 13 (1) (e) of the Saurashtra Rent 
Control Act. The Division Bench, speak- 
ing through V. R. Shah J., held that it 
was enough for a landlord to satisfy the 
Court that after the Saurashtra Rent 
Control Act had come into operation, the 
tenant did sub-let the premises or a 
part thereof unlawfully and it was not 
necessary to further show that the sub- 
tenancy was subsisting at the date of the 
suit. Reliance has been placed on this de- 
cision by the learned Advocate appear- 
ing on behalf of the respondent-landlord. 
On the other hand, the contention was 
sought to be fortified by the learned 
Advocate for the petitioner-tenant by 
placing reliance on one unreported de- 
cision of a learned single Judge of the 
Bombay High Court in Spl. Civil Appin. 
No, 2998 of. 1967 decided by Bal J. on 
31-7-1968 where the learned Judge has 
held, while considering the import of 
words “has built or acquired” under Sec- 
tion 13 (1) (l) of the Bombay Rent Act 
as is in force in the State of Maha- 
rashtra, that even if a tenant had ac- 
- quired suitable premises but was out of 
possession thereof at about the material 
point of time by selling it off or by 
otherwise disposing it, the clause would 
not apply, and the material point of 
time, according to the learned single 
Judge, is either the date of notice to 
quit or when the landlord makes his 
claim under the said clause. 


4. We have not been able to appreciate 


how either of the above decisions can 
-be of any assistance to the cause of the 
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respective parties before us. The decision 
of the Division Bench of this Court was 
dealing with the question of unlawful 
subletting which has been made an offence 
and for which a penalty is prescribed 
under the Rent Act. If, therefore, a tenant 
has incurred the penalty, he would not be 
absolved from the consequences merely 
because the act which constitutes offence 
has ceased to exist. The ground of un- 
lawful subieiting cannot, therefore, be 
equated with the ground prescribed un- 
der Section 13 (1) (1) where a tenant 
has acquired or has been allotted a suit- 
able residence for the obvious reason 
that the latter is merely an enabling 
ground which may entitle a landlord to 
seek a decree of eviction while the for- 
mer is not merely an enabling ground 
but is also an offence. In our opinion, 
therefore, that decision will not:be of 
much assistance to the problem with 
which we are faced in this reference. 


5. Similarly, the decision which has 
been relied upon on behalf of the peti- 
tioner-tenant also does not carry his case 
any further, because, at the most, what 
the learned single Judge of the Bombay 
High Court has held is that the cause 
of action must be subsisting at the rele- 
vant point of time namely when the 
landlord gives a notice to quit or when 
he files the suit claiming possession of 
the premises. If we may say so, with re- 
spect to the learned Advocate appearing 
on behalf of the petitioner-tenant, that 
this decision goes against him, it is an 
admitted position so far as the present 
case is concerned that when the suit was 
filed in the trial Court, the petitioner- 
tenant had acquired residence which he 
had sold away on 21st June, 1974 be- 
fore the trial Court granted a decree of 
eviction on 18th March 1975. According 
to the decision of the Bombay High 
Court, the cause of action must be sub- 
sisting at the time of notice to quit or 
at the time when the suit is filed. We 
have, therefore, to consider what is.the 
exact scope and width of clause (l) of 
Section 13 (1) of the Bombay Rent A 
which reads as under: ; 


"3. Q) Notwithstanding anything con- 
tained in this Act but subject to the pro- 
visions of Section 15, a landlord shall 
be entitled to recover possession ‘of any 
premises if the Court is satisfied — 

(a) to Œ) xx Xx xx 

Q) that the tenant after the coming 
into operation of this Act has built, ac- 
quired vacant possession of or been al- 
lotted a suitable residencce.” = 

6. Surti J., has found himself unable 
to agree with this contention advanced 
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on behalf of the petitioner-tenant since 
im his opinion if the contention urged on 
behalf of the tenant was accepted, it 
would require rewriting of a clause 
or reading more than what has been pre- 
scribed therein, According to Surti, J., 
it was not possible for him to agree to 
add to clause (l) or read more than 
what is warranted therein since the con- 
tention of Mr. Barot in effect was that 
the eviction decree would be justified if 
the tenant is in “actual possession of a 
suitable residence” at the time of the 
decree instead of the prescription in the 
clause, namely that he must have ac- 
quired or been allotted a suitable resi- 
dence. f 

7. In Gappulal v. Thakurji Shriji 
Dwarkadheeshji, AIR 1969 SC 1291, the 
Supreme Court was concerned with the 
question of subletting under Section 13 
(1) (e) of the Rajasthan Premises (Con- 
trol of Rent and Eviction) Act, 1950 and 
held, — 

“Tf the ‘tenant’ has sublet the premises 
without the permission of the landlord 
either before or after the coming into 
force of the Act, he is not protected 
from eviction under Section 13 (1) (9 
‘and it matters not that he had the right 
to sublet the premises under Section 108 
{j) of the Transfer of Property Act. This 
becomes clear upon construction of 
clause (e) of Section 13 (1). The relevant 
words in clause (e) are “has sublet”. 
The present perfect tense contemplates 
a completed event connected some way 
with the present time. The words take 
within their sweep any  sub-letting 
which was made in the past and has 
continued up to the present time.” 

The ratio of this decision will apply also 
in case when eviction is sought under 
Section 13 (1) (1) of the Bombay Rent 
Act because that clause also enjoins that 
a landlord will be entitled to get an 
eviction decree if the tenant has “ac- 
quired or been allotted suitable resi- 
dence”, The Legislature has expressed 
this in the present perfect tense and, 
therefore, it necessarily contemplates 
not only a completed event but connec- 
tion of that event in some way with the 
present time. We are, therefore, of the 
opinion that in order that a landlord 
may successfully claim a decree for 
eviction, it should be necessary that a 
tenant has acquired or been allotted a 
suitable residence and that the acquisi- 
tion’ or allotment continued in existence 
till the date of fling of the suit. The 
reason for reaching this conclusion is 
obvious that on the known principle the 
cause of action must have accrued at 
the date of the suit and the cause of ac- 
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tion in the present case is that the tenant. 
“has acquired or been allotted suitable 
residence” which on the authority of the 
above decision of the Supreme Court 
contemplates a completed event con- 
nected in some way with the present 
time. 


8 Our attention has been invited to 
two decisions of Madhya Pradesh High 
Court in Ram Gopal v. Shantilal (1977) 
1 Rent CJ 372 and Ahmed Khan v. Mi- 
chel Nath, (1977) 1 Rent CJ 868 where 
the view has been taken that if a tenant 
has acquired or been allotted a suitable 
residence, it is immaterial whether he is 
in actual or constructive possession 
thereof at the time of the suit, or at the 
time of the decree. A Division Bench 
of the Delhi High Court has taken simi- 
lar view in Batoo Mal v. Remeshwar 
Nath, AIR 1971 Delhi 98. The reasoning 
which has weighed with the Madhva 
Pradesh High Court as well as Delhi 
High Court is that once a fetter which 
is imposed on the right of a landlord 
to recover possession is removed by ac- 
quisition by or allotment to a tenant of 
a suitable residence, an embargo is lift- 
ed and the landlord is entitled to re- 
cover possession, and the Court need 
not read in the clause more than what 
is warranted, With respect to the learn- 
ed Judges of both the Courts, having re- 
gard to the aforesaid decision of the 
Supreme Court in Gappulal’s case 
(supra) we are of the opinion that in 
view of the present perfect tense in 
which the Legislature has expressed this 
clause, we must hold that the complet- 
ed event which is a ground an which 
ejectment action is based must havel- 
some relation to the present time. We 
are, therefore, of the opinion that the 
cause of action provided in Section 13 
(1) (1) of the Bombay Rent Act must 
exist not only by or before the notice 
to quit but it must also exist at the 
time when the suit is filed. The conten- 
tion urged on behalf of the petitioner- 
tenant that in order to get a decree of 
eviction under this clause, the tenant 
also must continue to be in possession 
of the residence at the time of the 
decree is not warranted and we must 
reject it. 

9. There are no other justifying 
grounds on which we can interfere with 
the decree of eviction passed by the trial 
Court and affirmed in appeal by the 
learned District Judge. 


10. Before parting with this judg- 
ment, we may indicate that in a. given 
case trial Court or the appellate Court 
may be justified in considering . for 
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bona fide reasons beyond control of a 
tenant he was obliged to dispose of the 
acquired premises and, therefore, a 
decree of eviction should not follow as 
a subsequent event to the filing of the 
suit. 


11. The result is that this revision ap- 
plication fails and is dismissed. Rule is 
discharged with no order as to costs. It 
is directed that warrant for possession 
should not be executed against the peti- 
tioner-tenant till 31st December, 1979, 
on the condition that he shall file an un- 
dertaking in this Court before 15th 
August, 1979 that he will regularly pay 
an amount of Rs. 30/- per month as and 
by way of damages for use and occupa- 
tion of the premises and will hand over 
quiet and vacant possession of the pre- 
mises in question to the landlord on the 
expiry of the aforesaid period, and will 
also undertake not to part with the pos- 
session of the premises or any part 
thereof and will not transfer or assign 
in any manner his right cr interest, if 
any, in the premises to any other per- 
son, 

Revision dismissed 
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S. H. SHETH, A. N. SURTI 
AND N. H. BHATT, JJ. 


Mulshanker Kunverji Gor and others, 
Petitioners v. Juvansinhji Shivubha 
Jadeja, Respondent. 

Civil Revn. Appin. 
D/- 18-9-1979* 


Gujarat Co-operative Societies Act (10 
of 1962), Section 42 (a) — Co-operative 
housing society — Tenant Co-partner- 
ship society — Immovable property al- 
lotted by it to its member if can he 
transferred by the member with ap- 
proval of society to another person with- 
out a registered instrument of transfer 
— (Registration Act (1908), Section 17). 

Sec. 42 of the Gujarat Co-operative 
Societies Act, inter alia, exempts from 
compulsory registration instruments re- 
lating to shares in a society notwith- 
standing that the assets of such society 
consist wholly or in part of immovable 
property. Shares in a co-operative hous- 
ing society have a necessary relation to 
the immovable properties which the so- 
ciety - constructs and which are allotted 


*Against decision of M. §. Desai, Asstt. 
Judge, Kutch at Bhuj in Civil Ap- 
peal No. 42 of 1973. 


AX/AX/A420/80/LGC 


No. 526 of 1976, 


Mulshanker Kunverji' v. Juvansinhji Shivubha (FB) 


A.LR. 


by the society to its members. There ara 
two types of co-operative housing socie- 
ties. One type is called “tenant co-part- 
nership Society”. Another is called 
“tenant ownership society”, A “tenant 
co-partnership society” is a society where 
the land is owned by the society and upon 
which houses are constructed by the 
society for the benefit ot its members, 
When a member of a tenant co-partner- 
ship society transfers his shares to an- 
other with the approval of the society, he 
not only transfers the shares but also, 
as a necessary incident thereof, trans- 
fers his interest in the immovable pro- 
perty which has been allotted to him. 
What Section 42, clause (a), therefore, 
exempts from the rule of compulsory 
registration is an instrument relating to 
“shares in a society” which carry with 
them, as a necessary incident, member’s 
interest in the immovable property oc- 
cupied by him, both- the land on which 
the house has been constructed by the 
society and the house itself vest in the 
society in the eye of law. 
(Para 5) 


It is therefore clear that in case of “a 
tenant co-partnership society” the trans- 
fer of shares necessarily carries with it 
the transfer of member's interest in the 
immovable property allotted to him and 
that such a transfer can be brought 
about without a registered instrument 
because clause (a) of Section 42 carves 
out an exception to the rule enuniciated 
in sub-section (1) of Section 17 of the 
Registration Act. (Case law disctissed.) 

(Paras 5, 7) 


Section 17 (2) (ii) of Registration Act 
exempts from compulsory registration 
instruments relating to shares in a joint 
stock company notwithstanding that the 
shares of a joint stock company consist 
in whole or in part of immovable pro- 
perty. This exemption is limited to trans- 
fer of shares in a joint stock company 
and does not extend to transfer of 
shares in a co-operative society notwith- 
standing that the assets of the society 
consist wholly or in part of immovable 
property. It is clear therefore that the 
intention of the Legislature in enact- 
ing clause (a) of Section 42 of Gujarat 
Co-operative Societies Act, is to extend to 
co-operative societies the exemption from 
compulsory registration extended by 
clause (ii) of sub-sec. (2) of Section 17 
of the Registration Act to joint stock 


companies. (Para 3) 
Cases Referred: Chronological _ Paras 
ATR 1975 SC 1470 va 
(1974) 76 Bom LR 375 , 7 
(1969) 73 ITR 555 (Guj) t 8 
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Miss. V. P. Shah for 
Petitioners; K. S. Nanavati 
Mehta, for Respondent. 


S. H. SHETH, J.:— In order to ap- 
preciate the question which has been re- 
ferred to the Full Bench, it is necessary 
to state a few facts. Plot No. 8 was al- 
lotted by Santosh Co-operative Housing 
Society to one Girish Morarji Mehta. 
The society constructed houses-and the 
house constructed on plot No. 8 was 
allotted by the society to Girish. On 16th 
December, 1965, Girish applied to the 
society for transfer of his shares to 
Juvansinh Shivubha Jadeja — the plain- 
tiff. The society accepted the transfer 
of the shares and admitted Juvansinh 
Shivubha Jadeja to its membership. 
When Girish was occupying the house 
in question, he had let it out to the de- 
fendants. Upon transfer of shares by 
Girish to Juvansinh the plaintiff, the 
latter claimed to recover from the de- 
fendants rent in respect of the suit pre- 
mises. The defendants did not accept 
Juvansinh’s title as a result of which 
rent remained unpaid from ist January, 
1966 to 31st October 1967. Notice of 
demand was served upon the defendants 
rent also remained in arrears thereafter. 
Thereupon the plaintiff filed against the 
defendants the present suit for recovery 
of possession of the suit: premises on the 
ground of arrears of rent and also claim- 
ed decree in respect of arrears of rent. 
The learned trial Judge upheld the de- 
fence raised by the defendants and dis- 
missed the suit. The plaintiff appealed 
to the District Court. The learned Ap- 
pellate Judge reversed the finding re- 
corded by the learned trial Judge, allow- 
ed the appeal, set aside the decree of 
dismissal passed by the learned trial 
Judge and passed in favour of the plain- 
tiff decree for possession. It is that de- 
cree which is challenged by defendants in 
this civil revision application. 


N. R. Oza, for 
with R. A. 


2. This civil revision application was 
in the first instance placed before me. 
It appeared that it raised an important 
question as to the validity of transfer of 
the suit premises from Girish to the 
plaintiff. It was therefore referred to a 
Division Bench. It came up before the 
Division Bench consisting of my learned 
brethren A. N. Surti and M. K. Shah, JJ. 
who felt that the question which the 
civil revision application raised was a 
question of considerable importance af- 
fecting a fairly good section of our socie- 
ty. Therefore they referred to the Full 
Bench the following question :— 

“Whether any registered document is 
necessary in favour of any transferee for 
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transferring the super-structure stand- 
ing on the land allotted by any co-ope- 
rative society in favour of any of its 
members?” 


It is under these circumstances that this 
civil revision application has been placed 
before the Full Bench for answering the 
question referred to it. 


3. It is not in dispute that Girish was 
the original allottee from Santosh Co- 
operative Housing Society Ltd., of the 
super-structure standing on plot No. 8 
and that Girish, in his turn, had transfer- 
red his shares in the society along with 
the suit premises to the plaintiff with 
the approval of the society. It is not 
in dispute before us that this transaction 
was not effected by a registered instru- 
ment such as one contemplated by Sec- 
tion 54 of the Transfer of Property Act. 
Obviously, therefore, the provisions of 
Section 17 of the Registration Act, 1908, 
were not satisfied. The question there- 
fore which we are required to answer 
is whether an immovable property allot- 
ted by a co-operative housing society to 
its member can be trdnsferred by the 
member with the approval of the society 
to another person without a registered 
instrument of transfer. In order to ex- 
amine the contention which has been 
raised before us, it is necessary to refer 
to certain provisions of the Gujarat Co- 
operative Societies Act, 1961. Section 30 
specifies restrictions on transfer of shares 
or interest. It provides as follows: 


“30. (1) Subject to the provisions of 
Section 29 and sub-section (2) a transfer 
of, or charge on, the share or interest of 
a member in the capital of a society 
shall be subject to such conditions as 
may be prescribed. 


(2) A member shall not transfer any 
share held by him, or his interest in 
the capital or property of any society, 
or any part thereof, unless — 

(a) he has held such share or interest 
for not less than one year; 

(b) the transfer or charge is made to 
the society, or to a member of the so- 
ciety, or to a person whose application 
or membership has been accepted by 
the society; and 

(c) the committee has approved such 
transfer”. 

Section 30 makes it abundantly cleer 
that a member of a co-operative housing 
society to whom the society has allotted 
a house is not an absolutely free agent 
to transfer the property allotted to him. 
In order to enable himself to transfer to 
another person a house allotted to’ him, 
it is, inter alia, necessary that he must 
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have held the share or interest in the 

capital or property of the society for not 
less than one year and that, with the 
approval of the committee of the society, 
such ‘transfer is sought to be made to a 
member of the society or to a person — 
if he is initially an outsider — whose 
application for membership has been 
accepted by the society. Section 37 is 
required to be noted for the purpose of 
discovering that the society is a body 
corporate with perpetual succession and 
a common seal and has the power to ac- 
quire, hold and dispose of property, to 
enter into contracts, to institute and 
defend suits and other legal proceedings 
and to do all such things as are necessary 
for the purpose for which it is constitut- 
ed. It is clear, therefore, that a co-ope- 
rative housing society upon its registra- 
tion becomes a legal person which is 
distinct from its members. We now 
turn to Section 42 which is a very much 
material section and which clinches the 
issue. It provides as follows: 


"42, Nothing in clauses (b) and (c) of 
sub-section (1) of Section 17 of the 


Indian Registration Act, 1908, shall 
apply — 
` (a) to any instrument relating to 


shares in a society, notwithstanding that 
the assets of the society consist in whole 
or in part of immovable property; or 


(b) to any debenture issued by any 
society and not creating, declaring, as- 
signing, limiting or extinguishing any 
right, title or interest to or in immovable 
property, except in so far as it entitles 
the holder to the security afforded by a 
registered -instrument whereby the so- 
ciety has mortgaged, conveyed or other- 
wise transferred the whole or part of 
its immovable property, or any interest 
therein to trustees upon trust for the 
benefit of the holders of such deben- 
tures; or i 

(c) to any endorsement upon, or trans- 
fer of, any debenture issued by any so- 
ciety.” 

Clauses (b) and (c) are not relevant for 
the purpose of this case, So far as cl. (a) 
is concerned, it carves out an exception 
to the rule enunciated in clauses (b) and 
(c) of Section 17 of the Registration Act, 
1908. In order to appreciate the full im- 
port of the exception carved out by Sec- 
tion 42, it is necessary to turn to cls. (b) 


and (c) of sub-section (1) of Section 17- 


of the Registration Act, 1908. They read 
as follows :— i 

“17. (1) The following documents shall 
be registered, if the propėrty to which 
they relate is situate in a district in 
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“movable property. 


ALE 


which, and if they have been executed 
on or after the date. on which, Act 
No. XVI of 1864, or the Indian Registra- 
tion Act, 1866, or the Indian Registra- 
tion Act, 1871, or the Indian Registra- 
tion Act, 1877, or this Act came or comes 
into force, namely — 


(a) ... si os 

(b) other non-testamentary instruments 
which purport or operate to create, de- 
clare, assign, limit or extinguish, whe- 
ther in present or in future, any right, 
title or interest, whether vested or con- 
tingent, of the value of one hundred ru- 
pees and upwards, to or in immovable 
property: 

(c) non-testamentary instruments which 
acknowledge the receipt or payment of 
any consideration on account of the 
creation, declaration, assignment, limita- 
tion or extinction of any such right, title 
or interest;......... 3 i 


Clauses (b) and (c) in terms require 
compulsory registration of non-testa- 
mentary instruments specified therein. 
An instrument by which interest in im- 
movable property is transferred by one 
person to another will certainly fall 
either under clause (b) or clause (c) of 
sub-section (1) of Section 17 provided 
the consideration for such transfer is of 
the value of one hundred rupees or up- 
wards. But for Section 42 of Gujarat 
Co-operative Societies Act, 1961, Girish 
could not have transferred the house in 
question to the plaintiff except under a 
registered sale deed. That is the com- 
bined effect of Section 54 of the Trans- 
fer of Property Act read with Section 17 
(1) (b) and (c) of the Registration Act, 
1908. Sub-section (2) of Section 17 itself 
carves out a limited exception to the 
tule specified in clause (b) and clause (c) 
of sub-section (1) of Section 17. It pro- 
vides as follows :— 


(2) Nothing in clauses (b) and (c) of 
sub-section (1) applies to— ; 

(i) amy composition-deed; or 

tii) any instrument relating to shares 
in a Joint Stock Company, notwithstand- 
ing that the assets of such Company con- 
sist in whole or in part of immovable 
property;”. 
Clause (ii) of sub-section (2) of Sec. 17 
therefore exempts from compulsory re- 
gistration instruments relating to shares 
in a joint stock company notwithstand- 
ing that the shares of a joint stock com- 
pany consist in whole or in part of im- 
This exemption is 
limited to transfer of shares in a joint 
stock: company and does 'not“extend -to 
transfer of shares in a co-operative so- 
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ciety. It is by clause (a) of Section 42 of 
Gujarat Co-operative Societies Act, 1961 
that the exemption from compulsory re- 
gistration has been extended to transfer 
of shares in a co-operative society not- 
withstanding that the assets of the socie- 
ty consist wholly or in part of immov- 
able property. When we read clause (ii) 
of sub-section (2) of Section 17 with 
clause (a) of Section 42 of Gujarat Co- 
operative Societies Act, 1961, we find 
that the language, used in both is in 
pari materia. It is clear therefore that 
the intention of the Legislature in en- 
acting clause (a) of Section 42 of Guja- 
rat Co-operative Societies Act, 1961, is 
to extend to co-operative societies the 
exemption from compulsory registration 
extended by clause (ii) of sub-section (2) 
of Section 17 of the Registration Act, 
£908 to joint stock companies. 


4, Before we further proceed to exa- 
mine the argument raised by Miss Shah, 
it is necessary to make a brief refer- 
ence to S. 43. It confers upon the State 
Government power to remit stamp duty, 
even taxes, otherwise payable, in case 
of co-operative societies. Section 48 pro- 
vides for recovery of prior claims of a 
society, Section 49 provides for charge 
on immovable property of members bor- 
rowing from certain societies. It inter 
alia provides that no member shall alie- 
mate the whole or any part of the land 
or interest therein specified in the de- 
claration made under clause (a) or (b) 
until the whole amount borrowed by the 
member together with interest thereon 
is repaid in full. It also provides that 
alienation made in contravention of the 
provisions of clause (d) shall be void. 
Rule 18 of Gujarat Co-operative Societies 
Rules, 1965, lays down the procedure for 
transfer of shares. It provides: 


“18. (1) No transfer of shares shall be 
effective, unless — 

(a) it is made in accordance with the 
provisions of the bye-laws; 

(b) a clear fifteen days’ notice in writ- 
ing is given to the society indicating 
therein the name of the proposed trans- 
feree, his consent, his application for 
wembership, where necessary, and the 
value proposed to be paid by the trans- 
€eree; 


(c) all liabilities of the transferor due ` 


to the society are discharged; and 

(d) the transfer is registered in the 
books of the society. 

(2) Any charge in favour of the socie- 
ty on the share so transferred will con- 
finue unless discharged otherwise.” 
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5. We have no doubt in our minds 
that Section 42 of the Gujarat Co-opera- 
tive Societies Act, 1961, inter alia, ex- 
empts from compulsory registration in- 
struments relating to shares in a society 
notwithstanding that the assets of such 
society consist wholly or in part of im- 
movable property. Shares in a co-opera- 
tive housing society have a necessary 
relation to the immovable properties 
which the society constructs and which 
are allotted by the society to its mem- 
bers. It is necessary, therefore, to find 
out what an instrument of transfer re- 
lating to “shares in a society” conveys 
to the transferee. It has been argued 
that there are two types of co-operative 
housing societies. One type is called 
“tenant co-partnership society”. Another 
is called “tenant ownership society”. A 
“tenant co-partnership society” is a so- 
ciety where the land is owned by the 
society and upon which houses are con- 
structed by the society for the benefit 
of its members. It is the co-operative 
venture of all the members of a co-ope- 
rative housing society which brings into 
being the houses which the members in 
their turn may occupy. They are con- 
structed out of its own assets and out 


. of the moneys borrowed by it. The debt, 


is discharged by the society by collect- 
ing periodical contributions fram them 
in specified amounts. In such a society, 
it is the society in which the land and 
the buildings in the eye of law vest. 
The learned District Judge has on facts 
found in the instant case that the socie- 
ty in question is a tenant co-partnership 
society. Therefore, when a member of 
such a_ co-operative housing society 
transfers his shares to another with the 
approval of the society, he not only 
transfers the shares but also, as a neces- 
sary incident thereof, transfers his in- 
terest in the immovable property which 
has been allotted to him. What Sec- 
tion 42, clause (a), therefore, exempts 
from the rule of compulsory registration 
is an instrument relating to “shares in a 
society” which carry with them, as a 
necessary incident, member's interest in 
the immovable property occupied by 
him. We say so because both the land 
on which the house has been construct- 
ed by the society and the house itself 
vest in the society in the eye of law. 
It is therefore difficult to uphold the 


argument raised by Miss Shah that with 
the transfer of “shares in such a 
society”, what are transferred are mere- 
ly the shares in the society and not the 
right to occupy the house which neces- 
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sarily flows from the allotment of the 


houses by the society to its members. 
In case of a “tenant co-partnership 
society”, “shares in a society” which a 
member holds appear to us to be insever- 
able from his interest in the immovable 
property which has been allotted to him 
for his occupation and enjoyment. Now, 
it is necessary for us to make it clear 
that the expression “shares in a society” 
used in clause (a) of Section 42 connotes 
Shares in the assets of the society which 
include the immovable properties of the 
society which the society has allotted to 
its members for enjoyment and occupa- 
tion. Looking at it from another angle, 
we find that since the immovable pro- 
perty — the land and the house — vest 
in the society, no title is transferred to 
the purchaser with the transfer of shares, 
Title continues to remain with the so- 
ciety. Right to occupy and enjoy it is 
transferred by the transfer of his shares 
by one member to another. This expres- 
sion does and cannot therefore embrace 
within its sweep any personal interest, 
independent of the society, which a 
member may have in the immovable 
property which he occupies. Such a situ- 
ation arises in case of “a tenant owner- 
ship society”. It has been argued that in 
“a tenant ownership society”, the land 
belongs to the society and the super- 
structure thereupon is constructed, not 
by the society out of its funds but, by 
the member out of his personal funds. 
In such a case, when by an instrument 
a member transfers his “shares in the 
society” to another person, he not only 
transfers his shares but also his right 
to occupy and enjoy the land belonging 
to the society and the super-structure 
which he has constructed out of his per- 
sonal funds and which belongs to him 


personally. The transfer of such a super- . 


structure cannot be effected except un- 
der a registered conveyance because 
clause (a) of Section 42 does not ex- 
empt from compulsory registration the 
transfer of a member’s personal immov- 
able property — not belonging to the 
society — to another, It is therefore 
clear that in case of “a tenant co-part- 
nership society”, the transfer of shares 
necessarily carries with it the transfer 
of member’s interest in the immovable 
property allotted to him and that such 
a transfer can be brought about without 
a registered instrument because clause 
(a) of Section 42 carves out an exception 
to the rule enunciated in sub-section (1) 
of Section 17 of the Registration Act, 
1908. In case of “a tenant ownership 
society”, shares carrying with it, as ne- 
cessary incident, the member’s interest 
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in the land which belongs to the society’ 
can be transferred without a registered 
instrument but the super-structure can- 
not be transferred except under .a re- 
gistered instrument contemplated by 
sub-s. (1) of Sec. 17 of the Registration 
Act, 1908 read with Sec. 54 of the Trans- 
fer of Property Act because the expres- 
sion “shares in a society” used in Sec- 
tion 42 (a) of the Gujarat Co-operative 
Societies Act, 1961 casts its net upon 
land which belongs to the society but 
does not reach the super-structure which 
exclusively belongs to the member and 
which has nothing to do with the mem- 
ber’s “shares in a society.” 





6. Our attention has been invited by 
Miss Shah to three decisions. The first 
decision is in Sakarchand Chhaganlal v. 
Controller of Estate Duty, Gujarat, 
(1969) 73 ITR 555 (Guj). In that case, 
the deceased was a share-holder in a 
co-operative housing society of the 
“tenant ownership type”. This Court 
examined the scheme of bye-laws of the 
society and held that, unlike the Eng- 
lish law, the law in India recognizes 
dual ownership, the land belonging to 
one person and the structure upon it be- 
longing to another. Therefore, this Court 
held that though the land of the plot 
was owned by the society, the super- 
structure upon it belonged to the de- 
ceased. It was held that the deceased 
could not have gifted the super-structure 
except under a registered instrument. It 
could not have been done only by trans- 
ferring the shares. The principle laid 
down in that decision has no application 
to the instant case because, in that case, 
the Court was concerned with analysing 
the concept of “tenant ownership socie- 
ties’ and not that of “tenant co-part-~ 
nership societies”. 


7. The next case is Ramesh Himatlal 
Shah v. Harsukh Jhadavji Joshi, (1974) 
76 Bom LR 375. It is not necessary for 
us to make a detailed reference to this 
decision of the’ Bombay High Court be- 
cause it has been reversed by the 
Supreme Court. The judgment of the 
Supreme Court is reported in Ramesh 
Himatlal Shah v. Harsukh Jadhavji 
Joshi, AIR 1975 SC 1470. It was a case 
of tenant co-partnership society and the 
question which arose was whether a flat 
allotted to a member in such a society 
could be attached in sale in execution 
of a decree against the member to whom 
it was allotted. The Supreme Court held 
that the member’s interest in the flat 
allotted to him in such a society could 
be sold and attached. Relying upon this 
decision, Miss Shah has argued that the 
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Supreme Court has made a clear distinc- 
tion between the assets of the society 
and the right to occupy which a mem- 
ber enjoys upon allotment of the pro- 
perty to him by the society. The 
Supreme Court in that case was not con- 
cerned with the question of compulsory 
registrability or otherwise of the trans- 
fer of right to occupy which a member 
enjoys upon allotment of the immovable 
property to him by a “tenant co-part- 
nership society”. Such a right of occu- 
pation conferred upon the member by 
the tenant co-partnership society can in- 
deed be attached and sold as held by the 
Supreme Court. It, however, does not 
mean that it can be transferred only un- 
der a registered instrument. The facts 
of the case and the principle laid” down 
by the Supreme Court therein have, in 
our opinion, no application to the facts 
of this case. We are therefore of the 
opinion that, as found by the learned 
District Judge in the instant case, the 
Santosh Co-operative Housing Society 
Ltd. is a “tenant co-partnership society” 
and since the land and the super- 
structure constructed thereon belong in 
the eye of law to the society, in the 
matter of transfer of shares relating to 
them, compulsory registration is not ne- 
cessary on account of exemption enacted 
by the State Legislature in clause (a) of 
Sec. 42. We are therefore of the opinion 
that the transfer of the property in ques- 
tion from Girish to plaintiff was a valid 
transfer. Our answer to the question re- 
ferred to us is in the affirmative if the 
land and the super-structure belong in 
the eye of law to the co-operative hous- 
ing society and is in the negative if they 
or any one of them belongs to the mem- 
ber personally. It appears to us that 
there are several other contentions which 
have been raised in this civil revision 
application. It is necessary, therefore, to 
send the matter back to the learned sin- 
gle Judge for finally deciding this civil 
revision application in light of the ans- 
wer which we have given to the ques- 
tion referred to us. 

Answered accordingly. 
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FULL BENCH 
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AND S. B. MAJMUDAR, JJ. 

Dr, Jayantilal Pranlal Thakore, Ap- 
pellant v. Shrikant Jasvantlal Thakkar 
and another, Respondents, 

First Appeal No. 33 of 1978, D/- 13-9- 
1979.* 


(A) Hindu Law — Debts — Pre-par- 
tition debts — Son’s liability — Pious 
obligation. 


A son is liable even after partition for 
the pre-partition debts of his father 
which are not immoral or illegal and 
for the payment of which no arrange- 
ment was made at the time of partition. 
Thus in respect of debts incurred by the 
father prior to partition, sons who have 
received their shares in the joint family 
estate as a result of the partition which 
subsequently took place are liable and 
the property which they receive on par- 
tition can be reached for the purpose of 
Satisfying such debts. AIR 1952 SC 170 
Foll. (Paras 9, 11) 


(B) Hindu Law — Debts — Pre-parti- 
tion debts of father — Son’s liability — 
Insolvency proceedings against father — 


Effect — (Provincial Insolvency Act 
(1920), Sections 34 and 50). 
During the pendency of insolvency 


proceedings against the father in whick 
he has been adjudged an insolvent, a 
pre-partition debt incurred by him not 
tainted with immorality or illegality — 
is not recoverable out of the assets which 
have gone to his sons upon partition of 
the joint family estate between him and 
his sons, (Para 17) 


In order to make the sons liable ta 
pay the father’s pre-partition debts, the 
liability of the father and the sons must 
co-exist. As soon as a father is adjudg- 
ed an insolvent, the original contractual 
liability in respect of his pre-partition 
debt which was fastened upon the joint 
family estate comes to an end and is ex- 
tinguished and a new liability emerges 
from its ashes, It is “the insolvency 
debt” — a debt which is provable only 
in the Insolvency Court and recoverable 
pro-rata or fully out of his assets re- 
alised by the Official Receiver for dis- 
bursement amongst his creditors. It is 
difficult to imagine the “full” recovery 
of insolvency debt. (Para 15) 


Against decision of R. R. Patel, Judge, 
City Civil Court. Ahmedabad in Civil 
Suit No. 1018 of 1973. 


AX/BX/A430/80/MVJ 
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The liabilities attach themselves only 
to the insolvent’s assets in the Official 
Receiver’s hands and do not peep at the 
pre-partition assets which have, on parti- 
tion, gone to his son’s shares. There- 
fore, the liability of the sons to pay, 
after partition, their father’s pre-parti- 
tion debts — not tainted with illegality 
or immorality — ceases to co-exist with 
the liability of the father to discharge 
his insolvency debts through the Official 
Receiver who has realised his assets. 

(Para 15) 

Thus it must be held that once the 
father is adjudged an. insolvent, the 
pious obligation of his sons under Hindu 
Law to discharge his pre-partition debts 
— not tainted with illegality or immo- 


rality — comes to an end. (Para 15) 
Cases Referred: Chronological Paras 
AIR 1970 Mad 406 16 
AIR 1959 SC 282 10 
1952 SCR 544: AIR 1952 SC 176 9 
AIR 1940 Pat 149 17 
(1917) ILR 40 Pat 581: AIR 1917 Mad 

989 14 
(1904) ILR 27 Mad 243 13 


J. M. Thakore Advocate General, with 
R. M. Vin, for Appellant; B. D. Shah, 
for Respondents. 


S. H. SHETH, Ag. C. 
plaintiff filed the present suit against 
the defendants to recover a sum of 
Rs. 27,600/- which consisted of the prin- 
cipal amount of Rs. 15,000/- and the in- 
terest amount of Rs. 12,600/- from 23rd 
February 1966 to 23rd February 1975. 
The principal amount was advanced by 
the plaintiff to Jaswantlal, the father of 
the defendants, who was carying on busi- 
ness in partnership in the name and style 
of “Central Sales Corporation”. One 
Sadashiv and another Manubhai were 
the other partners of that firm. On 
23rd February 1966, the plaintiff deposit- 
ed the amount of Rs. 15,000/- with the 
firm, At that time, Jaswantlal, the 
father of the defendants, and the defend- 
ants, who are his sons. were joint. On 
10th October 1967, partition of the Joint 
family estate was effected between 
Jaswantlal on the one hand and his two 
sons on the other hand. Thereafter, In- 
solvency Petition No. 15 of 1968 was 
filed against the Central Sales Corpora- 
tion and its partners who included Jas- 
wantlal, the father of the defendants. 
On 7th August 1970, the firm and its 
partners were adjudged insolvents. Offi- 
cial Receiver was appointed to collect 
the assets of the insolvents. On 24th April, 
1972, the plaintiff demanded from the 
Official Receiver the payment of his 
dues. He received no reply from him. 


J. :— The 
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Prior thereto, on 5th February, 1971; 
insolvent Jaswantlal had taken: out a 
notice’ of motion for being discharged. - 
On 27th July, 1973, his notice of motion 
was dismissed. The effect of the order 
was that he was not discharged. On 
23rd February, 1973, the plaintiff ‘served 
notice upon the defendants, who are the 
sons of Jaswantlal, and instituted the 
present suit against them on 7th March, 
1973. 

Z. In defence, the defendants denied 
their liability in respect of the amount 
claimed from them. They also pleaded 
that there was no pious obligation which 
required them to discharge the debt in- 
curred by their father. 

3. The learned trial Judge after hav- 
ing raised the necessary issues recorded 
the finding that the plaintiff has proved 
the debt. He also recorded the finding 
that the defendants are liable to pay the 
amount claimed by the plaintiff only 
because they are the sons of Jaswantilal. 
While recording that conclusion, he pres- 
sed into service the doctrine of pious 
obligation of the sons to discharge their 
father’s debt. However, he held that, 
in absence of Jaswantlal, who had bor- 
rowed the suit amount from the plain- 
tiff, the suit was not maintainable. He, 
therefore, dismissed the suit. 


4. It is that decree which is challeng- 
ed in this appeal by the plaintiff. 


5. This appeal came up for. hearing 
on 13th November 1978 before a Division 
Bench of which I and my learned brother 
Mr. Justice Surti were the members. 
During the course of the hearing, it was 
found that the appeal raised substantial 
questions of law which were required 
to be decided by the Full Bench. ' There~ 
fore, the following three questions were 
referred to the Full Bench; 

(1) Whether the father is a neces- 
sary party to the suit which his creditor 
files only against his sons to recover pre- 
partition debt out of the share in’ a joint 
family property which has gone to the 
sons — the debt being the personal debt 
of the father not tainted by immorality 
or illegality. 

(2) Do the sons have a remedy agains? 
the father in case decree is passed 
against them and in favour of the father’s 
creditor? . ; 

(3) If the sons have a remedy agains? 
the father, will that remedy be prejudice- 
ed by the absence of the father in the 
suit and in absence of any decree passed 
against him at the instance of his creditor? 


6 It is under the aforesaid circum- 
stances that this appeal has come up be- 
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fore this Full Bench for answering the 
question referred to it. 


7. Before we examine the rival con- 
tentions raised on behalf of the parties, 
it is necessary to note certain facts which 
are not in dispute and which have a vital 
bearing on the questions which are re- 
quired to be answered, Jaswantlal, the 
father of the defendants, incurred the 
present debt as a partner of Ceniral 
Sales Corporation. At that time, he and 
the defendants were joint. There is no 
doubt about the fact, therefore, that the 
suit debt is a pre-partition debt of Jas- 
wantlal. Thereafter, joint family estate 
was partitioned between Jaswantlal on 
the one hand and his two sons — the de- 
fendants—on the other hand. It is also 
not in dispute that the property which 
has gone to the share of the defendants 
is in their possession. After the partition 
of the joint family estate was effected 
between Jaswantlal and the defendants, 
Insolvency Petition No. 15 of 1968 was 
filed in which, amongst others, Jaswant- 
lal was adjudged an insolvent. The in- 
solvency proceedings are still pending. 
Jaswantlal has not been discharged. In 
this insolvency proceedings, the plaintiff 
has lodged a claim in respect of the 
amount which he claims from the defen- 
dants in the present suit. 


8. Upon these undisputed facts, the 
first question which we are required to 
answer is whether Jaswantlal, the pri- 
mary debtor of the plaintiff, is a neces- 
sary party to the suit and whether the 
suit, in his absence, is maintainable. The 
learned trial Judge has taken the view 
that the present suit against the defen- 
dants alone, in absence of Jaswantlal, 
is not maintainable. It is necessary in the 
first instance to examine the nature of 
the claim which the plaintiff makes and 
to find out whether he jis ordinarily 
entitled to reach the property which the 
defendants have received on partition. 


9%. In Pannalal v. Mst. Naraini 1952 
SCR 544, the Supreme Court has lucidly 
and eloquently analysed the liabilities of 
the sons in respect of their fathers 
debts. In that case, the father as the 
manager of the joint Hindu family con- 
sisting of himself and his sons had ex- 
ecuted a mortgage bond in favour of 
Mst. Naraini and one Talok Chand. 
Under that transaction certain moveable 
properties belonging to the joint family 
were hypothecated to secure a loan of 
Rs. 16,000/-. The sons filed a suit in the 
Civil Court against their father for par- 
tition of the joint family properties. It 
resulted in the final decree for partition 
which was passed on 20th July 1928. In 
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pursuance of the decree for partition, 
the joint family properties were divided 
by metes and bounds and separate pos- 
session of their shares was taker. by the 
father as well as the sons. In 1934, Mst. 
Naraini filed a suit in the Civil Court ai 
Ambala against Baldev Das, the father, 
for recovering a sum of Rs. 12,500/- due 
on the mortgage bond referred to above. 
She stated in the plaint that the amount 
was borrowed by Baldev Das as the ma- 
nager of the joint Hindu family. She 
therefore, prayed for a decree against 
the mortgaged property as well as against 
the joint family. In course of pro- 
ceedings in the suit, the sons made an 
application under Order 1, Rule 10 and 
Order 34, Rule 1, Civil Procedure Code, 
for being added as party defendants to 
the suit because they wanted all the con- 
tentions between the parties to be decid- 
ed in their presence. It was stated by 
the sons in their application made under 
Order 1, Rule 10, C.P.C. that their father 
Baldev Das was not the manager of the 
joint family and that the joint family 
properties .had been partitioned by a 
decree of the Court as a result of which 
the properties which were alleged to be 
the subject-matter of the mortgage were 
allotted to their shares. It appears that 
the plaintiff thereupon gave up her 
claim for a mortgage decree against the 
properties in suit and stated that she 
would be satisfied only with a money 
decree against Baldev Das — the father 
— personally. The plaint was accord- 
ingly amended. Thereupon the sons 
withdrew the application for being made 
parties to the suit but reserved their 
right to take proper legal action if and 
when one was found necessary. There- 
after, Baldev Das, the father, died and 
his sons as well as Baldev Das’s widow 
were brought on record as his legal 
representatives. They filed a fresh 
written statement in which they raised 
a number of pleas in answer to the 
plaintiff's claim. One of the contentions 
which they raised was that Baldev Das 
had been indulging in speculative transac- 
tions and that if any money was 
due to the plaintiff at all in connection 
with such transactions, the debt was 
illegal and immoral and not binding 
upon the joint family property. Ulti- 
mately, the parties arrived at a compro- 
mise and a simple money decree was 
passed in favour of the plaintiff for the 
full amount claimed by her in tre suit. 
Certain attempts were made to execute 
the decree. They proved unsuccessful. 
In 1945, an application for execution was 


made by the decree-holder in the Civil 
Court at Ambala In those execution 
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proceedings, at the instance of the de- 
cree-holder, the Court directed the at- 
tachment of certain immoveable proper- 
ties consisting of a number of shops in 
' possession of the sons and situated at a 
place called Abdullapur. The sons filed 
objections to the attachment and resist- 
ed it on the ground that the properties 
under attachment did not belong to Bal- 
dev Das and that they were the separate 
and exclusive properties of theirs which 
they had obtained on partition of the 
joint family estate between them on the 
one hand and their father Baldev Das 
on the other hand. It was, therefore, 
contended that those properties could 
not be made liable for the satisfaction of 
the decretal dues which could he realiz- 
ed under the terms of the decree only 
out of the estate left by Baldev Das. The 
Executing Court came to the conclusion 
that there was, in fact, a partition be- 
tween Baldev Das and his sons and that, 
as a result of that partition, the properties 
under attachment had gone to the shares 
of: his sons. He also recorded the find- 
ing that the decree which was sought to 
be executed was obtained after parti- 
tion of the joint family estate but that, 
since it was in respect of a debt which 
was contracted by the father prior to it, 
the properties in possession of the sons 
were liable under Hindu Law for attach- 
ment and sale for the satisfaction of the 
pre-partition debt of their father which 
was not immoral or illegal. In the result, 
the objections filed by the sons were dis- 
missed. On appeal, the order made by 
the Executing Court was confirmed by a 
learned single Judge of the High Court. 
An appeal against the order of the 
learned single Judge under Letters Pa- 
tent was also dismissed and it was the 
order recorded in the Letters Patent Ap- 
peal which was challenged in the 
Supreme Court. One of the contentions 
which was raised before the Supreme 
Court was that if there was any pious 
obligation on the part of the sons to pay 
the father’s debt incurred before parti- 
tion, it could be enforced against the 
sons only in a properly constituted suit 
and not by way of execution of a decree 
obtained in a suit which was brought 
against the father alone during his life- 
time and to which the sons were made 
parties only as legal representatives after 
the father’s death. It was in this con- 
nection that the Supreme Court examin- 
ed the liability of a son under Hindu 
Law to pay the debts of his father pro- 
vided they \were not tainted with illega- 
lity or immorality. One of the principles 


laid down by the Supreme Court in that 
connection is that, as regards debts con- 
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tracted by the father after partition, 
sons could not be made liable to dis- 


charge them. The share which the 
father receives on partition and which 
after his death, goes to his sons may 
certainly at the hands of the latter be 
available to the creditors of the father 
but the shares allotted on partition to 
the sons cannot be made liable for the 
post-partition debt of the father. How- 
ever, the material question which arose 
before the Supreme Court was whether 
the sons could be made liable for an un- 
secured debt of the father incurred be- 
fore partition in respect of which the 
creditor had filed his suit and obtained 
decree after partition took place. The 
Supreme Court found that there was di- 
vergence of opinion on the subject and 
the majority of the decided cases were 
in favour of the view that the sepa- 
rated share of a son could be made li- 
able even after partition for the pre- 
partition debts of the father which were 
not illegal or immoral. The view taken 
in a few other cases was that once a 
partition took place, the obligation to 
discharge the debt of the father came 
to an end. After having examined the 
Hindu texts on the subject, the opinion 
which the Supreme Court has expressed 
is that a son is liable even after parti- 
tion for the pre-partition debts of his 
father which are not immoral or: illegal 
and for the payment of which no ar- 
rangement was made at the time of 
partition. This decision is an authority 
for the proposition that in respect of 
debts incurred by the father prior to 
partition, sons who have received their 
shares in the joint family estate as a 
result of the partition which subsequent- 
ly took place are liable and that the 
property which they receive on partition 
can be reached for the purpose of satis- 
fying such debts, 


10. In S. M. Jakati v. S. M. ‘Borkar 
AIR 1959 SC 282, the principle laid 
down by the Supreme Court in Panna- 
lal’s case (supra) has been affirmed. The 
Supreme Court has observed that unless 
the sons succeed in proving that the 
decree was passed in respect of a debt 
which was contracted for an immoral or 
illegal purpose, the creditor’s right of 
seizing in execution of the decree the 
whole coparcenary property including the 
son’s share remains unaffected because 
except where the debt is for an illegal 
or immoral purpose it is open to the ex- 
ecution creditor to sell the whole estate 
in satisfaction of the judgment obtained 
against the father alone. It has also 
been observed by the Supreme Court 
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that in Hindu Law there are two mutu- 
ally destructive principles: one is the 
principle of independent coparcenary 
rights in the sons which is an incident 
of birth and which gives to the sons 
vested right in the coparcenary property. 
The other is the pious duty of the sons 
to discharge their father’s debt not taint- 
ed with immorality or illegality. It is 
this principle which lays open the whole 
estate to be seized for the payment of 
such debts. 


11. These two decisions leave no 
doubt in our minds about the proposition 
that the joint family property which, 
upon partition, has gone to the sons can 
be reached to satisfy the pre-partition 
debt incurred by the father provided ít 
is not tainted with illegality or immo- 
[rality. 


12. There are two more decisions to 
which reference has been made but 
they, in our opinion, do not so much 
clinch the issue. 


13. In Periasami Mudaliar v. Seetha- 
rama Chettiar, (1904) ILR 27 Mad 243, 
the question which arose was as follows: 
Independently of the debt arising from 
the original transaction, whether the 
decree against the father, by its own 
force, created a debt as against him 
which his sons, according to the Hindu 
Law, were under an obligation to dis- 
charge, unless they showed that the debt 
was illegal or immoral. It was a case in 
which an attempt was made to recover 
from the sons a judgment debt due by 
a father. That is not the situation in the 
instant case. In that decision, Mr. Jus- 
tice Bhashyam Ayyangar has made an 
observation that during the father’s life- 
time a suit cannot be brought only 
against the son for recovery of a debt 
due by the father. The context in which 
the said observation has been made by 
the learned Judge does not permit us to 
apply it to the facts of the present case. 

14. A. R. P. Narayana Chettiar v. 
K. P. V. R. Veerappa Chettiar, (1917) 
ILR 40 Mad 581, was a case in which a 
Hindu who was domiciled in India but 
who carried on trade in Singapore was 
adjudicated a bankrupt by the Supreme 
Court at Singapore for the debts in- 
curred by him at Singapore. He even- 
tually obtained a discharge under the 
Singapore law. The plaintiff who was 
one of the creditors proved his debt and 
received two of the dividends due to 
him. He was a party to the order of dis- 
charge. It was held by the High Court 
of Madras that the extinguishment of 
the debt under Singapore law operated 
as a discharge of the insolvent’s debt 
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everywhere and that the creditor could 
not sue him and his undivided sons in 
India for the balance of the debt as if 
it was still subsisting. Jn the instant 
case, Jaswantlal, the father of the de- 
fendants, has not yet been discharged 
by the Insolvency Court. The question 
of extinguishment of his debts, there- 
fore, does not arise. It is needless for 
us to say that if, by operation of lew, 
Jaswantlal’s debts had been extinguish- 
ed, the plaintiff could not have sued the 
defendants — Jaswantlal’s sons — for 
recovery of such a debt. 


15. In the instant case, the insolven- 
cy proceedings are still pending. Defen- 
dants’ father Jaswantlal has not vei 
been discharged. Under these circum- 
stances, when Jaswantlal’s debt is out- 
standing subject to the result in the in- 
solvency proceedings, is it open to the 
plaintiff to sue his sons in tke Civil 
Court for recovering Jaswantlal’s debt 
without making Jaswantlal a party? In 
the first instance, we felt that if the 
plaintiff wanted to recover the pre- 
partition debt due by Jaswantlel from 
the property which, upon partition, had 
gone to the defendants, there should be 
no reason why he could not do so un- 
less Jaswantlal was a necessary party to 
the suit. There is no doubt about the 
fact that Jaswantlal is the plaintiff's pri- 
mary debtor. It is he who borrowed the 
moneys. it is he against whom the debt 
is primarily provable. It is he from 
whom the debt is primarily recoverable. 
It is only on account of the operation of 
the doctrine of pious obligation that his 
sons are coming in. In such a situaticn, 
we prima facie feel that Jaswantlal is 
a necessary party. We are, however, not 
expressing any final opinion on this 
question because it is not necessary for 
us to do so in this case. In the instant 
case, the situation is different. It cannot 
be gainsaid that the liability of the sons 
can co-exist only with the liability of 
the father. If the liability of the father 
is extinguished by the operation of lew 
or otherwise, it cannot exist against the 
sons. Jaswantlal’s liability to pay the 
present debt will indeed be extinguish- 
ed upon Jaswantlal obtaining an order 
of discharge from the insolvency Couct. 
In such a case, it cannot remain subsist- 
ing against the defendants — his sons. 
Now if, during the pendency of the suit 
against the sons, Jaswantlal obtains an 
order of discharge, the suit will auto- 
matically come to an end because the 
cause-of-action upon which it is founded 
will vanish with the extinguishment of 
the liability of Jaswantlal resulting from 
the order of discharge made by the In- 
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solvency Court in his favour. If that is 
the effect of the order of discharge, 
made in favour of an insolvent, upon 
the suit filed against his sons in respect 
of debts recoverable from the insolvent, 
what is the effect of pending insolvency 
proceedings upon such a suit? It is ne- 
cessary in this connection to refer to 
Section 34 of the Provincial Insolvency 
Act, 1920. It, inter alia, provides: “all 
debts and liabilities, present or future, 
certain or contingent, to which the deb- 
for is subject when he is adjudged an 
insolvent, or to which he may become 
subject before his discharge by reason 
of any obligation incurred before the 
date of such adjudication, shall be 
deemed to be debts provable under this 
Act”. It is clear, therefore, that the suit 
debt which the plaintiff claims from the 
defendants is provable against Jaswant- 
fal in insolvency proceedings. Section 50 
of the said Act provides: “Where the 
receiver thinks that a debt has been im- 
properly entered in the schedule, the 
Court may, on the application of the re- 
ceiver and after notice to the creditor, 
and such inquiry (if any) as the Court 
thinks necessary, expunge such entry or 
reduce the amount of the debt”. Sub- 
section (2) of Section 50 provides: “The 
Court may also, after like inquiry, ex- 
punge an entry or reduce the amount of 
a debt upon the application of a creditor 
where no receiver has been appointed, 
or where the receiver declines to inter- 
fere in the matter or, in the case of a 
composition or scheme, upon the appli- 
cation of the debtor.” Now, what hap- 
pens if the debt provable in the in- 
solvency proceedings is shown to be non- 
existent? Or what happens if the plain- 
tiff is unable to prove it against the in- 
solvent? Can it be said, on a question 
of principle, that the plaintiff is entitled 
to recover it from Jaswantlal’s sons (as- 
suming that he proves it against them in 
a Court of Law) even if he has failed to 
prove it against Jaswantlal in insolvency 
Court? We are unable to contemplate 
with equanimity that a debt which has 
not been proved against an insolvent can 
be proved against his sons and that the 
sons can be made liable to discharge it 
on the principle of pious obligation to 
discharge their father’s debt-— indeed on 
account of their having received the 
share from the joint family properties. If 
such a situation is allowed to operate, it 
is quite probable that in respect of one 
debt, there may be two conflicting deci- 
sions one recorded by the Insolvency 
Court in insolvency proceedings against 
the insolvent and another recorded by 


the Civil Court against his sons. To take 
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this view is to defeat the purpose and 
object of the Insolvency Act. The Insol- 
vency Act is intended to relieve an in- 
solvent from his obligation to pay his 
debts to the extent to which his assets 
do not permit them to be discharged, 
The object of statutorily discharging the 
debts of an insolvent because’ he is 
otherwise incapable of discharging them 
will be defeated if those very debts ara 
permitted to be recovered from his sons 
who have received a share from the joint 
family estate on partition thereof. It is 
necessary to remember that the plaintiff 
has one and indivisible cause of action 
against the father and his sons. We are, 
therefore, of the opinion that a debt 
which an insolvent owes to a person is 
only provable in the Insolvency Court. 
It cannot be proved against his sons in 
a Civil Court. The principle which has 
been laid down by Madras and Patna 
High Courts in the decisions to which we 
are presently referring is a sound prin- 
ciple. It enunciates that in order to make 
the sons liable to pay the father’s pre- 
partition debts, the liability of the 
father and the sons must co-exist. Now, 
as soon as a father is adjudged an in- 
solvent, the original contractual liability 
in respect of his pre-partition debt 
which was fastened upon the joint 
family estate comes to an end.and is 
extinguished and a new liability emerges 
from its ashes. It is ‘the insolvency debt’ 
— a debt which is provable only in the 
Insolvency Court and recoverable pro- 
rata or fully out of his assets realised by 
the Official Receiver for disbursement 
amongst his creditors. It is difficult to 
imagine the ‘full’ recovery of insolvency 
debt because if the assets of an insol- 
vent are capable of fully discharging all 
his debts, the insolvent, in ordinary 
course of human behaviour, will not 
knock at the doors of the Insolvency 
Court nor will he permit-or enable his 
creditor or creditors to drag him to the 
Insolvency Court. Otherwise also, a wise 
creditor will not drag his debtor to an 
Insolvency Court if he can recover all 
his dues from his debtor’s assets, There- 
fore, in ordinary course, ‘insolvency 
debts’ are either partially satisfied or 
not satisfied at all. The liability in re- 
spect of the unpaid part or whole, as 
the case may be, is statutorily extin- 
guished. Therefore, as soon as the father 
is adjudged an insolvent, his liabilities 
undergo metamorphosis and emerge in 
an altogether different garb. They attach 
themselves only to the ‘insolvent’s assets 
in the Official Receiver’s hands' and do 
not peep at the pre-partition assets 


which have, on partition, gone to his 
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son’s shares, Therefore, the liability of 
he sons to pay, after partition, their 
father's pre-partition debts— not tainted 
with illegality or immorality — ceases to 
co-exist with the liability of the father 
to discharge his insolvency debts through 
the Official Receiver who has realised his 
assets. We are, therefore, unable to ima- 
gine that when the law of insolvency 
transforms the fundamental character of 
the insolvent’s debts and statutorily ex- 
tinguishes them, the pious obligation of 
a son to discharge his father’s pre-parti- 
tion debts extends to their full recovery 
out of the pre-partition assets which 
have, on partition, gone to him. In that 
view of the matter, we hold that once 
the father is adjudged an insolvent, the 
pious obligation of his sons under Hindu 
faw to discharge his pre-partition debts 
— not tainted with illegality or immo- 
rality —- comes to an end. 


16. In Muniswamy Reddiar v. Rama- 
murti, AIR 1970 Mad 406, it has been 
observed by a Division Bench of the 
High Court of Madras that the son’s pi- 
ous obligation arises on account of the 
existence of father’s debt and that if the 
debt itself is extinguished by an order 
of discharge of the father, the very 
foundation of the pious obligation is 
gone. Indeed, the learned Advocate- 
General who appears on behalf of the 
plaintiff has drawn our attention to the 
fact that, in that case, the insolvent had 
been discharged and that, therefore, his 
fiability to pay his debts had been ex- 
tinguished. Secondly, in that case, the 
mortgagees and the mortgagors had col- 
tuded with each other and, therefore, the 
mortgagees could not get decree in the 
suit against the father. 


17. In Nathuni Prasad v. Firm 
Radha Kishun Dutt Rai, AIR 1940 
Pat 149, it has been observed by a Divi- 
sion Bench of that Court that the son’s 
pious obligation arises on account of the 
existence of the father’s debt and that 
tf the debt itself is extinguished, the 
very foundation of the pious obligation 
is‘ gone. In that case, decree was passed 
against the father alone and the decretal 
debt due by the father was sought to be 
recovered in an execution proceedings 
from his sons. Secondly, the creditor had 
filed no independent suit against his 
sons. The learned Advocate-General has 
tried to argue that these two facts make 
all the difference in applying to the facts 
of the present case the principle laid 
down by the Patna High Court. In our 
opinion, the basic principle that the li- 
ability of the sons to. discharge their 
father’s pre-partition debts in pursuance 
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of their pious obligation can only co- 


exist with their father’s liability cannot 


be disputed. If the father has statutorily 
or otherwise ceased to be liable, pious 
obligation does not require the sons to 
discharge it. An insolvent’s creditors 
cannot recover anything from outside 
the insolvent’s assets in the hands of the 
Official Receiver. If they cannot do so, 
they cannot claim anything from the 
sons as well. We are, therefore, of the 
opinion that the suit debt, contracted Ly 
the defendants’ father prior to partition, 
cannot be recovered by the plaintiff 
from the assets which the defendanis 
received upon partition of the joint 
family estate on account of their father 
having been adjudged an insolvent in 
the insolvency proceedings. The only 
remedy which the plaintiff has is to 
prove his claim in the insolvency pro- 
ceedings and to recover whatever he can 
out of the insolvent’s assets in the hands 
of the Official Receiver. In this view of 
the matter, the first question which has 
been referred to the Full Bench is re- 
quired to be re-framed as under: 


“Whether, during the pendency of in- 
solvency proceedings against the father 
in which he has been adjudged an insol- 
vent, a pre-partition debt incurred ky 
him — not tainted with immorality or 
illegality — is recoverable out of 
the assets which have gone to his sons 
upon partition of the joint family estate 
between him and his sons.” 


Our answer to this re-framed question is 
in the negative. In view of the answer 
which we have given to the first ques- 
tion, the two other questions do not 
arise. Therefore, we do not = ans- 
wer them. Now, this appeal should 
be ordinarily sent back to the Divi- 
sion Bench for deciding it finally in ac- 
cordance with the answer which we 
have given. However, in view of tke 
answer which we have given, nothing 
remains to be decided in the appeal. 
Both the parties have agreed that a for- 
mal final order may be recorded by this 
Bench. p 


18. In view of the answer which. we 
have given, the appeal fails and is dis- 
missed. We direct that in the circum- 
stances of the case, there shall be no or- 
der as to costs, 


- Appeal dismissed. 
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B. J. DIVAN, C. J. AND 
R. C. MANKAD, J. 


Behramshaw Hormanshan Bharda and 
others, Petitioners v. Dastoorji Dr. Hor- 
masdyar Kayoji Mirza and others, Re- 
spondents. 


Spl. Civil Appln. No. 319 of 1979, D/- 
13-7-1979. 


(A) Civil P. C. (1908), S. 113 — Power 
of Court to refer case for opinion of 
High Court — Power is subject to com- 
ditions prescribed by Rules — O. 46, 
R. 1. 

The power of reference under S. 113 
main part can be exercised subject to 
such conditions and limitations as may 
be prescribed. The word “prescribed” 
means prescribed by rules. Order XLVI 
of the Civil P.C. provides the conditions 
and limitations of making a reference 
to the High Court. (Para 6} 


One of the conditions for exercising 
the powers of reference as prescribed by 
Order XLVI Rule 1 is that the suit or 
the appeal at the hearing of which or 
in the course of which a doubt regard- 
ing any point arises must be a suit or 
an appeal in which the decree is not 
subject to appeal. An appeal always lies 
under the provisions of the Civil P. C. 
to the High Court against the decree of 
a Civil Judge, Senior Division passed in 
a Special Civil Suit and therefore the 
power of reference under Section 113 
main part cannot be exercised in the 
light of the provisions of Order XLVI 
Rule 1. (Para 6) 


(B) Constitution of India, Article 228 
— Suit involving substantial question of 
law as to interpretation of Constitution 
pending in subordinate court — Power 
of High Court to withdraw the case and 
determine the said question —— Phrase 
“Suit involving substantial question” — 
Meaning — Validity of custom challeng- 
ed in a suit on' ground of it being un- 
constitutional — Question involves ques- 
tion as to interpretation of Constitution. 


Where there are decisions of the 
Supreme Court finally and conclusively 
settling a particular aspect regarding any 
Constitutional provision, then, there can- 
not be said to be a substantial question 
of laws as to the interpretation of the 
Constitution any longer surviving and 
therefore, the case would go out automa- 
tically of Article 228 of the Constitution 
if there is a final statement of Jaw on 
that particular provision of the Consti- 
tution in the context of which the ques- 
ee an rea ae in Re See at ne ee 
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` tion as -to invalidity is raised, the deci- 


sion being that of the Supreme Court. 
(Para 8) 
Where the validity of the custom re- 
lied upon by the plaintiffs in the plaint 
in the Special Civil Suit is challenged 
on the ground that it violates the funda- 
mental rights of the petitioners | under 
Articles 25 and 26 of the Constitution, 
and there is no decision of the Supreme 
Court directly on the point regarding 
Articles 25 and 26, the question would 
involve a question as to the interpreta- 
tion of the Constitution as examination 
of the validity of the custom would in- 
volve an examination of the scope and 
content and parameter of Articles 25 and 
26 of the Constitution and the petition 
under Article 228 would be maintainable. 
AIR 1958 SC 293, AIR 1960 SC 356 and 
AIR 1971 Cal 368, Foll. (Paras 10, 11) 


{C) Constitution of India, Article 228 
— Words “necessary for the disposal of 
ease before trial Court” — Question of 
validity of custom alleged by plaintiff in 
a suit put in issue by defendant — With- 
out decision of that question case held 
could not be disposed of — Determina- 
tion of question regarding validity of 
custom was therefore necessary for dis- 
posal of a case. AIR 1958 SC 293, Foll. 

(Paras 12, 13) 

Cases Referred : Chronological Paras 
AIR 1976 SC 2433 : 1976 Lab IC 1551 7 
AIR 1971 Cal 368 9 
(1969) 1 SCWR 213 7 
AIR 1965 SC 682: 1965 (1) Cri LJ 608 
, l1 

8, 9, 11 

ATR 1958 SC 293 
: 7, 9, 10, (12, 13 

B. R. Zaiwalla with Deepak K. Tri- 
vedi and Kushroo Zaiwalla, for Peti- 
tioners; S. B. Vakil with Jagdish M. 
Panchal, for Respondents Nos. 1 to 7. 


DIVAN, C. J.:— This special civil ap- 
plication is under Art, 228 of the Consti- 
tution and the petitioners herein, pray 
that this Court should call for the record 
and proceedings of Spl. Civil Suit No, 72 
of 1978 from the Court of the Civil 
Judge, Senior Division, Valsad and dis- 
pose of the said suit or, in the alterna- 
tive, that this Court should determime 
the issue as to the interpretation of the 
Constitution of India and thereafter re- 
turn the said case to the Court of the 
Civil Judge, Senior Division, ‘Valsad 
with a direction to dispose of the mat- 
ter in the light of the judgment of this 
Court on the said issue. The petitioners 
herein are some of the defendants in 
the suit pending in the Court of the 
Civil Judge, Senior Division, Valsad. Re- 


AIR 1960 SC 356 
1958 SCR 1150: 
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spondents Nos. 8 to 11 are also defen- 
dants in the said suit. Respondents 
Nos. 1 to 7 in this special civil applica- 
tion are the plaintiffs in the said suit. 
The facts leading to the present special 
civil application are as follows: On 
August 23, 1971, one Kekobad Faramrose 
Sidhva executed a gift deed in respect 
of a plot of land situated at Udwada in 
Pardi Taluka of Valsad District. This 
land at the time of the gift was agricul- 
tural land. The donee of the gift was 
Minochar Nusserwanji Pundole. Peti- 
tioners Nos. 6 (a) to 6 (d) and Peti- 
tioners Nos. 7 to 9 are the heirs of 
Sidhva and respondents 8 to 11 are the 
heirs of Pundole, Petitioners 1 and 2 are 
Parsi priests carrying on the profession 
of priesthood at Udwada. Respondents 1 
and 2 are priests, respondent No. 1 be- 
ing the high priest at Udwada at the 
Chief Parsi Fire Temple called Atash 
Beheram at Udwada. Respondent No. 3 
is an Anjuman, that is, an association of 
the descendants of the original nine fa- 
milies which settled at Udwada, and re- 
spondents Nos. 4 to 7 are also connect- 
ed with Atash Beheram at Udwada in 
one capacity or another. On January 29, 
1974, the Collector of Valsad granted 
permission to Pundole for building an 
Agiyari which is referred to as Atash 
Aderau, on the plot of land which had 
been gifted by Sidhva in 1971. On 
March 1, 1975, the Collector of Valsad 
granted permission to Pundole for con- 
verting the plot of land to non-agricul- 
tural use. In 1975, respondents Nos. 1 to 
7 filed Special Civil Appin. No. 314 of 
1975, challenging the two orders of the 
Collector of Valsad and that special civil 
application was ultimately rejected on 
March 24, 1975 by this High Court be- 
cause, according to the High Court, there 
was nothing illegal in the grant of per- 
mission by the Collector of Valsad. 
Thereafter construction work of the Agi- 
yari, Atash Aderau, was started on this 
plot of land and in due course of time 
the construction work was completed and 
according to the materials on the record 
of this special civil application, the total 
cost of construction came to rupees three 
lacs. At this stage it may be pointed out 
that according to Parsi belief, there are 
three types of sacred fire: Atash Behe- 
ram which is considered to be most sacr- 
ed: the second in point of sanctity is 
Atash Aderau which is referred to in 
popular parlance as Agiyari, and the 
third in point of sanctity is Atash Dadga. 
Both Atash Beheram and Atash Aderau 
are, required to be consecrated according 


to proper ceremony, more elaborate cere- 
monies being required in the case of 
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Atash Beheram, and as a matter of fact, 
there are four centres of Atash Beheram 
throughout India, namely, Udwada, Nav- 
sari, Surat and Bombay. Atash Dadga 
does not require any consecration. 
Though it is a sacred fire, it can be esta- 
blished by any Parsi house-holčer and 
it could also be kept in an Agiyari’ with- 
out any consecration. After the work oł 
construction of the Agiyari on Pundole’s 
land was completed but before the con- 
secration of the sacred fire had taken 
place, on October 25, 1976 respondents 
Nos. 1 to 7 filed a suit, being Special 
Civil Suit No. 114 of 1976, in the Cour: 
of the Civil Judge, Senior Division, Val- 
sad at Navsari. This very suit was sub- 
sequently transferred to the Court of the 
Civil Judge, Senior Division, Valsad 
when the Court at Valsad was set up 
during the pendency of the suit and the 
suit is now numbered as Special Civil 
Suit No. 72 of 1978 in the Cour: of the 
Special Civil Judge, Senior Division at 
Valsad. 


2. On October 25, 1976, on the appli- 
cation presented by the plaintiffs in that 
suit the Civil Judge, Senior ‘Division, 
Navsari, granted an ad interim injunc- 
tion against the defendants of that suit, 
namely, the petitioners herein and re- 
spondents 8 to 11, restraining them from 
carrying out the ceremonies of consecra- 
tion of the sacred fire in the Agiyari and 
thus setting up Atash Aderau, that is 
Agiyari, on Pundole’s land. On Novem- 
ber 13, 1976, the learned Civil Judge, 
Senior Division, Navsari vacated the ex 
parte injunction that had been granted 
earlier, and it is the case of the peti- 
tioners herein that on November 14, 
1976, the Agiyari on Pundole’s land was 
consecrated. Respondents 1 to 7 chal- 
lenge that contention of the petitioners. 
On that very day, later in the course of 
the day, an appeal against order was fil- 
ed by the present respondents 1 to 7 in 
this High Court and on a Civil Applica- 
tion filed in that appeal from order, ad 
interim injunction was obtained but ac- 
cording to the petitioners by the time 
the ad interim injunction could be serv- 
ed upon the petitioners herein and re- 
spondents 8 to 11, the ceremony of con- 
secration in the newly built Agiyari had 
been completed. On November 18, 1975 
this High Court passed an order permit- 
ting the sacred fire in the Agiyari to be 
maintained and on November 24, 1976, 
A. D. Desai, J. of this High Court pass- 
ed an order in the appeal from order 


directing that status quo should be 
maintained. On February 10, 1977 the 
petitioners applied to the learned Civil 
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Judge, Senior Division, Navsari, pray- 
ing that two issues should be tried as 
preliminary issues and on that very day, 
this application was rejected by the 
fearned Judge. Subsequently the issues 
were framed and settled in the suit on 
August 8, 1978. In November 1978, the 
present petitioners applied by way of 
civil application in the appeal from or- 
der praying that an order should be 
passed under Article 228 of the Consti- 
tution withdrawing one issue regarding 
the interpretation of Articles 25 and 26 
of the Constitution to this Court and 
praying for reliefs under Article 228. It 
was pointed out that a civil application 
in an appeal from order was not the ap- 
propriate procedure for obtaining relief 
under Article 228 and that a substan- 
tive petition was necessary for obtaining 
relief under Art. 228, and thereupon, on 
December 20, 1978, when the civil ap- 
plication was placed before S. H. Sheth, 
J. of this High Court, the learned single 
Judge directed that no order should be 
passed in the Civil Application and 
thereafter, on January 24, 1979, the pre- 
sent special civil application came to be 
filed, . 


3. In the plaint in Special Civil Suit 
No. 72 of 1978 in the Court of the learn- 
ed Civil Judge, Senior Division, Valsad, 
the contention of the plaintiffs is that 
there is a custom which was recognised 
as far back as 1883 by the leader of 
Parsi community, late Dadabhoy Naoroji, 
which custom was also recognised by 
the then High Court of Baroda, accord- 
ing to which custom, only Atash Behe- 
ram at Udwada can be maintained and 
that without the permission of the High 
priest of Atash Beheram at Udwada and 
others connected with that Atash Behe- 
ram, no other sacred fire can be conse- 
crated within certain limits of that 
Atash Beheram at Udwada, the limits in 
respect of which the custom is claimed 
is the area between Par river near Pardi 
and Vaitarna river near Bombay. The 
plaintiffs further say that in accordance 
with Articles 25 and 26, they have & 
right to maintain their religious institu- 
tions and to insist that this custom 
should be continued. It is on the basis 
of this alleged custom that the plaintiffs 
have filed Special Civil Suit No. 72 of 
1978 and contended that since the Agi- 
yari on Pundole’s land at Udwada has 
been built without the requisite permis- 
sion, it should not be allowed to be con- 
secrated and should not be allowed to 
be run as an Agiyari. That is the sum 
and substance of Special Civil Suit 
No. 72 of 1978.. One of the contentions 
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taken up by the defendants of that suit- 


is that this custom is violative ‘of the 
fundamental rights of the defendants 
under Articles 25 and 26 of the Consti- 
tution and the custom being violative cf 
the fundamental rights is illegal and 
without any legal authority and there- 
fore the plaintiffs’ suit, even if such cus- 
tom is established, is liable to be dis- 
missed. In this petition under Article 228 
of the Constitution, the petitioners wani 
that this issue regarding the validity of 
the custom alleged by the plaintiffs in 
the plaint, particularly in view of the 
contention as to validity being required 
to be judged in the light of the conten- 
tion of the petitioners based on Arts. 25 
and 26 of the Constitution, should te 
examined by this Court so that, if this 
High Court comes to the conclusion that 
the alleged custom would be violative of 
Articles 25 and 26 and hence illegal and 
of no binding effect, the whole ‘suit at 
Valsad could be disposed of on the find- 
ing recorded by this High Court, 


4 At the hearing of this petition, va- 
rious contentions based on the language 
of Article 228 and the decisions given 
under Article 228 have been canvassed 
and it has been contended on behalf of 
the respondents that no relief should be 
granted under Article 228 of the Consti- 
tution. 


5. Article 228 as it stands today, after 
its amendment by the Constitution (44th 
Amendment) Act, is in these ternis: 

“If the High Court is satisfied that a 
ease pending in a court subordinate to 
it involves a substantial question of law 
as to the interpretation of this Constitu- 
tion the determination of which is ne- 
cessary for the disposal of the case, i? 
shall withdraw the case and may 


(a) either dispose of the case itself, or 

(b) determine the said question of law 
and return the case to the court from 
which the case has been so withdrawn 
together with a copy of its judgmient on 
such question, and the said court shail 
on receipt thereof, proceed to dispose of 
the case in conformity with such judg- 
ment.” 
Mr. Vakil on behalf of respondents 1 to 
7 who are the contesting respondents has 
urged two preliminary objections. His 
first objection is that this petition: is no? 
maintainble without following the pro- 
cedure under Order XXVII-A Rule 1 of 
the Code of Civil Procedure read with 
Article 132 of the Constitution. He con- 
tends that under Order XXVII-A Rule i 
of the Civil P. C., “In any suit in which 
it appéars to the Court that any such 
question as is referred-to in clause (1) 
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of Article 132 read with Article 147 of 
the Constitution, is involved, the Court 
shall not proceed to determine that 
question until after notice has been 
given to the Attorney General for India 
if the question of law concerns the Cen- 
tral Government and to the Advocate- 
General of the State if the question of 
law concerns a State Government.” When 
one turns to Article 132 clause (1), one 
finds that under that clause, the case 
must involve a substantial question of 
law as to the interpretation of the Con- 
stitution. Article 147 of the Constitution 
defines “any substantial question of law” 
to mean any substantial question of law 
as to the interpretation of the Govern- 
ment of India Act, 1935 (including any 
enactment amending or supplementing 
that Act), or of any Order in Council or 
order made thereunder, or of the Indian 
Independence Act, 1947, or of any other 
order made thereunder. Mr. Vakil con- 
tended that in this case there is a sub- 
stantial question of law regarding the 
interpretation of Article 228 and there- 
fore, notice to the Attorney General is 
necessary and unless notice to the At- 
torney General is given, the petition is 
not maintainable. We are unable to ac- 
cept this contention of Mr. Vakil be- 
cause we are not concerned with a ques- 
tion of law concerning the Central Gov- 
ernment and moreover, so far as Art. 228 
is concerned, as we shall point out later 
on in the course of this judgment, the 
matter is now finally settled by a de- 
‘cision of the Supreme Court and hence, 
at the present stage, there is no sub- 
stantial question of law as to the inter- 
pretation of the Constitution or any of 
the Articles of the Constitution, but it 
is merely a question of application of 
that interpretation placed on Article 228 
by the Supreme Court. 


. & The next preliminary objection of 
Mr. Vakil is based on Section 113 of the 
Civil P. C. Under the main body of Sec- 
tion 113: i 


“Subject to such conditions and limi- 
tations as may be prescribed, any Court 
may state a case and refer the same for 
the opinion of the High Court, and the 
High Court may make such order there- 
on as it thinks fit: 


. Provided that where the Court is sa- 
tisfied that a case pending before it in- 
volves a question as to the validity of 
any Act, Ordinance or Regulation -or of 
any provision contained in an Act, Or- 
dinance or Regulation, the determina- 
tion of which is necessary for the dis- 
posal of the case, and is of opinion that 
such Act, Ordinance, Regulation or pro- 
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vision is invalid or inoperative, but has 
not been so declared by the High Court 
to which that Court is subordinate or by 
the Supreme Court, the Court shall state 
a case setting out its opinion and the 
reasons therefor, and refer the same for 
the opinion of the High Court.” 


By the Explanation to Section 113, “Re- 
gulation” means any Regulation of the 
Bengal, Bombay or Madras Code or Re- 
gulation as defined in the General 
Clauses Act, 1897, or in the General 
Clauses Act of a State. Mr. Vakil very 
fairly stated that the proviso to Sec. 113 
cannot be invoked in this case but he 
relied upon the main part of Sec. 113 
and contended that if in the opinion of 
the learned Civil Judge, Senior Division, 
Valsad, the question about the validity 
of‘ the custom alleged by the plaintiffs 
in that suit requires the opinion of the 
High Court, it is open to the learned 
Civil Judge, Senior Division, Valsad to 
refer the same for the opinion of the 
High Court after setting out the case 
and hence the High Court should not 
interfere under Article 228 but leave it 
to the learned Civil Judge, Senior Divi- 
sion to refer the case for the opinion of 
the High Court if the learned Civil 
Judge so thinks fit. We are unable to 
accept this contention of Mr. Vakil be- 
cause the opening words of Section 113 
are “Subject to such conditions end limi- 
tations as may be prescribed”. The word 
“prescribed” means prescribed by’ rules. 
Order XLVI of the Civil P. C. provides 
the conditions and limitations of making 
a reference to the High Court. Rule 1 of 
Order XLVI provides: 


“Where, before or on the hearing of 
a suit or an appeal in which the decree 
is not subject to appeal, or where, in 
the execution of any such decree, any 
question of law or usage having the 
force of law arises, on which the Court 
trying the suit or appeal, or executing 
the decree, entertains reasonable doubt, 
the Court may, either of its own motion 
or on the application of any of the par- 
ties, draw up a statement of the facts of 
the case and the point on which doubt 
is entertained, and refer such statement 
with its own opinion on the point for the 
decision of the High Court”. 

Now it may be noted that one of ithe 
conditions for exercising the powers of 
reference as prescribed by O. XLVI R. 1 
is that the suit or the appeal at the hear- 
ing of which or in the course of which 
a doubt regarding any point arises must 
be a suit or an appeal in which the de- 
cree is not subject to appeal. An ap- 
peal always lies under the provisions of 
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the Civil Procedure Code to the High 
Court against the decree of a Civil Judge, 
Senior Division passed in a Special Civil 
Suit and therefore the power of refe- 
rence under Section 113 main part can- 
not be exercised in the instant case in 
the light of the provisions of O. XLVI 
R. 1. Hence this contention of Mr. Vakil 
based on Section 113 main part must 
also be rejected, 


7. It is true, as has been emphasized 
by learned counsel for both sides before 
us that the conditions of Article 228 must 
be complied with. Those conditions are 
that there must be a case pending in a 
Court subordinate to this High Court; 
the case must involve a substantial ques- 
tion of law as to the interpretation of the 
Constitution; and determination of that 
question of law must be necessay for the 
‘disposal of the case. If these conditions 
are satisfied, the High Court shall with- 
draw the case and may either dispose of 
the case itself or determine such ques- 
tion of law and return the case to the 
Court from which the case has been so 
withdrawn. So far as condition number 
one is concerned, it is obvious that the 
Court of the Civil Judge, Senior Divisi- 
on, Valsad. is subordinate to this High 
Court and Special Civil Suit No. 72 of 
1978 is pending in that Court. Therefore 
the first condition is satisfied. The se- 
cond condition is thatthe suit must in- 
volve a substantial question of law as to 
the interpretation of the Constitution. 
As to what is the exact meaning of the 
words “substantial question of law as to 
the interpretation of the Constitution”, 
it may be pointed out that apart from 
Article 228, this phrase “substantial 
question of law as to the interpretation 
of the Constitution” is also to be found 
in Article 132 and Art. 145 (3) and there 
are decisions of the Supreme Court deal- 
ing with the meaning to be attached to 
the words “substantial question of law 
as to the interpretation of the Constitu- 
tion”, whether occurring in Art. 228, 
Article 132 or Art. 145 of the Constitu- 
tion, We will consider only the decisions 
of the Supreme Court though there are 
other decisions of several High Courts 
on the point because the decisions of the 
Supreme Court having dealt with the 
point, no useful purpose will be served 
by discussing the decisions of the several 
High Courts on this point. In Raja Ganga 
Pratap Singh v. Allahabad Bank Ltd., 
Lucknow, 1958 SCR 1150, the question 
before the Supreme Court was in respect 
of an order passed by the Allahabad High 
Court under Article 228 of the Constitu- 
tion, The respondent before the Supre- 
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me Court was a scheduled bank and if 
filed a suit in the Court of the Civil 
Judge, Sitapur in Uttar Pradesh, for the 
recovery of the amount due under an in- 
strument of mortgage. The defendant 
contested the suit on several grounds, 
one of which was, that he was entitled 
to relief under the U. P. Zamindari Debt 
Reduction Act, 1953, being U. P. Act 15 
of 1953, which reduced the amount re- 
coverable from a debt as defined in it. 
This defence raised a question as to tha 
validity of the provisions in the Act. 
Hence the plaintiff in that suit, that is, 
the respondent before the Supreme 
Court, made an application to the Civil 
Judge, Sitapur under the proviso to Sec- 
tion 113 of the Civil P. C. asking him to 
state a case for the opinion of the High 
Court to which he was subordinate as 
to the validity of the main portion of 
the definition. The learned Civil Judge 
took the view that the impugned portion 
of the definition infringed Article 14 of 
the Constitution as it made an arbitrary 
distinction between several classes of 
debtors and was therefore invalid. He 
held that it was not necessary for the 
disposal of the case to decide such: ques- 
tion of invalidity because even if it was 
decided in favour of the appellant, the 
result would be to exclude the entire 
definition from the Act as the offending 
Portion was not severable from the rest 
and the appellant would therefore be in 
any event left without the protection of 
the Act. In this view of the matter, he 
held that the proviso to Section 113 of 
the Code did not apply and dismissed the 
application made to him, The appellant 
before the High Court then applied to 
the High Court of Allahabad for revision 
of the order of the learned Civil Judge. 
He at the same time made another ap- 
plication to the High Court under Arti- 
cle 228 of the Constitution. In the ap- 
plication under Article 228, the appel- 
lant before the Supreme Court prayed 
that the High Court might be pleased to 
withdraw the case and either dispose of 
it itself or determine the question of the 
validity of the definition of ‘debt’ in the 
Act and then return the case to the Court 
of Civil Judge, Sitapur for final disposal 
in accordance with that determination. 
The High Court disposed of both the 
applications by one common judgment. 
It held that there was no dispute’ as to 
the constitutional provision which was 
clear, namely, that every citizen was 
entitled to the equal protection of the 
laws and that any enactment which in- 
fringed that principle, was to that extent 
void, and that the only dispute was whe- 


ther the impugned portion of the defini- 
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tion of a ‘debt’? in the Act was severable 
from the rest and that was not a ques- 
tion of the interpretation of any pro- 
vision of the Constitution but one of 
the construction of the Act itself 
The High Court also held that even if 
any question of the interpretation of the 
Constitution arose, a determination of 
that question was not necessary for the 
disposal of the case. In this view of the 
matter, the High Court dismissed the 
application in revision and also the ap- 
plication under Article 228. The appeal 
before the Supreme Court was against 
this decision of the Allahabad High 
Court. Speaking for the Bench of five 
Judges of the Supreme Court, A. K. Sar- 
kar J., as he then was, observed at 
p. 1154 of the report: 


“It seems clear to us that the question 
raised by the appellant in this case comes 
within the proviso to Section 113 of the 
Code as also Art. 228 of the Constitution. 
The question contemplated by the pro- 
viso to Section 113 of the Code is as to 
the validity of an Act or of a provision of 
it while Art. 228 of the Constitution has 
in view a question as to the interpreta- 
tion of the Constitution. Now the ques- 
tion raised in the present case is as to 
the validity of a provision in the Zamm- 
dars’ Debt Reduction Act. This question 
is, however, also a question as to the in- 
terpretation of the Constitution, for the 
validity of the provision is challenged 
on the ground that. it contravenes an 
article of the Constitution”. 


A. K. Sarkar J., further pointed out that 
the point that really arose in that appeal 
before the Supreme Court was whether 
it was necessary for the disposal of the 
ease to decide the question of the vali- 
dity of a portion of the definition of a 
debt in the Act. All other conditions 
necessary for an order being made under 
the proviso to Section 113 of the Code or 
Article 228 of the Constitution existed 
and as to that there was no serious dis- 
pute. Then follow important observa- 
tions:— 


“The courts below held that in either 
view of the question of the validity of 
the impugned portion of the definition 
of a debt, the appellant would be with- 
out the remedy which he sought, because 
that portion of the definition was not se- 
verable from the rest, and therefore it 
was not necessary to decide that ques- 
tion to dispose of the case. We are una- 
ble to agree with this view. The ques- 
tion of the validity of the definition in 
so far as it excluded certain debts hav- 
ing been raised and pressed by the ap- 
pellant, it had to be decided by the court, 
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Without a decision of that question the 
case could not be disposed of. The fact 
that in the view of the court the impugn- 
ed part of the definition was not severa- 
ble from the rest and therefore in any 
view of the question as to the validity 
of the impugned part, the appellant 
would not get any relief, did not alter 
the position. The question as to the se- 
verability of the impugned part of the 
definition from the rest would arise onlv 
after it had been decided that the im- 
pugned part was invalid and so to be 
able to say that the impugned part of 
the definition was not severable from 
the rest, it had first to be held that tha: 
part was invalid. It could not be said that 
as the impugned part was not severable 
from the rest it was not necessary for 
the disposal of the case to decide the 
question of the validity of the impunged 
part”. 


The Supreme Court therefore held that 
it was necessary to decide the question 
of validity of the impugned part of the 
definition to dispose of the case. It must 
be pointed out that this is the only de- 
cision of the Supreme Court available 
as regards the scope and impact of Arti- 
cle 228 of the Constitution, Our attention 
has not been drawn to any other deci- 
sion of the Supreme Court under Arti- 
cle 228, of a Bench of five Judges or of 
a larger Bench though there is a decision 
of a Bench of three Judges of the Supre- 
me Court in a criminal appeal where 
also the question of Article 228 arose. 
But if there is any difference between 
view of a Bench of five Judges and a 
Bench of three Judges, the view of the 
Bench of five Judges being a larger 
Bench must be accepted as correct law. 
(Vide Union of India v. K. S. Subramani- 
an, AIR 1976 SC 2433). Shah J., as 
he then was, speaking for the Supreme 
Court in Criminal Appeal No. 144 of 
1968 decided on Oct. 10, 1968* dealt with 
a matter where the High Court in limine 
had rejected an application under Arti- 
cle 228 of the Constitution and the appeal 
before the Supreme Court was with spe- 
cial leave against the decision of the 
High Court of Patna dismissing an ap- 
plication under Article 228 in limine. 
Shah J., as he then was, observed: 
“Counsel for the appellants has rightly 
not relied on Art. 228 of the Constitution” 
and the emphasis by Mr. Vakil on be- 
half of the respondents was on the word 
“rightly”. There is no discussion on the 
scope of Article 228 nor on the meaning 


of the words “necessary for the dispo- 
*Reported in (1969) 1 SCWR 213. 
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sal of the case” as is to be found in 
the report in the case of Raja Ganga 
Pratap Singh v. Allahabad Bank Ltd, 
Lucknow (supra) and in any event, if 
there is any difference of opinion bet- 
ween the two Benches, one of three 
Judges and the other of five Judges, we 
are bound to follow the view expressed 
{py the Bench of five Judges. 

8. The other decision on the point 
regarding the meaning of the words “sub- 
stantial question of law as to the in- 
terpretation of the Constitution” is to 
be found in State of J. and K. v. Thakur 
Ganga Singh, AIR 1960 SC 356. In that 
ease the Supreme Court was concerned 
with the wording of Article 132 of the 
Constitution which requires a substantial 
question of law as to the interpretation 
of the Constitution. The Supreme 
Court there held that under clause (2) of 
Art. 132 there is no scope for granting 
a special leave unless two conditions are 
satisfied: (1) the case should involve a 
question of law as to the interpretation 
of the Constitution, and (2) the said ques- 
tion should be a substantial question of 
taw. The principle underlying the Arti- 
cle is that the final authority for inter- 
preting the Constitution must rest with 
the Supreme Court, The Article is free 
from other limitations imposed by Arti- 
cles 133 and 134 and the right of appeal 
of the widest amplitude is allowed ir- 
respective of the nature of the proceed- 
ings in a case involving only a sub- 
stantial question of law as to the inter- 
pretation of the Constitution. It was 
further held in that case that where the 
parties agreed on the true interpretation 
of a provision or did not raise any ques- 
tion in respect thereof, it was not possi- 
ble to hold that the case involved any 
question of law as to the interpretation 
of the Constitution. The Supreme Court 
in. that case pointed out that as regards 
the facet of Art. 14 of the Constitution 
which deals with the basis of classifica- 
tion, the law had been finally and au- 
thoritatively stated by the Supreme 
Court in its earlier decision and there- 
fore no substantial question of law could 
be said to arise in any case so far as 
that aspect of Article 14 was concerned. 
Subba Rao J., as he then was, speaking 
for the Supreme Court has pointed out 
at page 360 of the report: 

“The interpretation of Art. 14 in the 
context of classification has been finally 
settled by the highest Court of this land 
and under Article 141 of the Constitu- 
tion that interpretation is binding on all 
the Courts within the territory of India. 
What remained to be done by the High 
Court was only to apply that interpreta- 


B. H. Bharda v. H. Kayoji Mirza 


ATR. 


tion to the facts before it. A substantial. 
question of law, therefore, cannot arise 
where that law has been finally and au- 
thoritatively decided by this Court”. 


This decision was again considered by 
the Supreme Court in the context of 
Art. 145 (3) of the Constitution in Bhag- 
wan Swarup v. State of Maharashtra, 
AIR 1965 SC 682. Subba Rao J., as ha 
then was, referred to the earlier decision 
in State of J. and K. v. Thakur ‘Ganga 
Singh (supra) and at page 688 of the re- 
port, he has observed: 


“Under Art. 145 (3) of the Constitu- 
tion only a case involving a substantial 
question of law as to the interpretation 
of the Constitution shall be heard by a 
Bench comprising not less than 5 Judges. 
This Court held in State of J. and K. v. 
Thakur Ganga Singh, AIR 1960 SC 356 
that a substantial question of in- 
terpretation of a provision of the Con- 
stitution cannot arise when the law on 
the subject has been finally and effecti- 
vely decided by this Court. Two deci- 
sions of this Court have construed the 
provisions of Article 29 (2) of the Con- 
stitution in the context of ...... ... PE 7 
In view of the said decisions of this 
Court, the American decisions cited at 
the Bar do not call for consideration. As 
the question raised has already been .de- 
cided by this Court, what remains is 
only the application of the principle laid 
down to the facts of the present case. 
We cannot, therefore, hold that the ques- 
tion raised involves a substantial ques- 
tion of law as to the interpretation of 
the Constitution within the meaning of 
Article 145 (3) of the Constitution”. 


Thus, the two decisions in State 
of J. and K. v. Thakur Ganga Singh 
(supra) and Bhagwan Swarup v. State of 
Maharashtra (supra), emphasize that 
where there are decisions of the Supreme 
court finally and conclusively settling a 
particular aspect regarding any Con- 
stitutional provision, then, it cannot be 
said that there is a substantial question 
of law as to the interpretation of the 
Constitution because the law has; already 
been stated finally and conclusively by 
the Supreme Court. In such an even-! 
tuality, there cannot be said to be a sub-| 
stantial question of law as to the in-i 
terpretation of the Constitution any; 
longer surviving. and therefore, accord- 
ing to these two decisions, each of which 
was delivered by Subba Rao J., as he 
then was, the case would go out auto- 
matically of Article 228 of the Constitu-; 
tion if there is a final statement of the: 
law on that particular provision of uel 
Constitution in the context of which the 


my 
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question as to invalidity is raised, the de- 
cision being that of the Supreme Court, 
It is obvious that if the law is well-set- 
tled by authoritative pronouncement of 
the Supreme Court. there is no longer 
any substantial question of law surviv- 
ing and it is on that principle that these 
two decisions are based. 


9. We may point out that a Division 
Bench of the Calcutta High Court in 
Ranadeb Choudhuri v, Land Acquisition 
Judge, AIR 1971 Cal 368 has read these 
two decisions of the Supreme Court, 
namely, one in Raja Ganga Pratap Singh 
v. Allahabad Bank Ltd,, Lucknow (supra) 
and State of J. and K, v. Thakur Ganga 
Singh (supra), in the manner in which 
we are reading these two decisions. After 
considering several other decisions of 
High Courts, in para 19 at p, 373, P. B. 
Mukharji C, J., speaking for the Division 
Bench of the Calcutta High Court has 
observed; 


“After a careful consideration, we are 
of the view and opinion that it is possi- 
ble to harmonise these two trends of 


_ thoughts and these two trends of decisi- 


ons, It is possible to take a view, — and 
that is the view that we are taking in this 
case — that these two lines of authori- 
ties are not in direct conflict and con- 
tradiction, The point is what is the me- 
aning to be attached to the expression 
‘involves a substantial question of law as 
fo the interpretation of this Constitu- 
tion’, Plainly enough if must be a sub- 
stantial question of law as to the inter- 
pretation of the Constitution which 
means that it must be question of 
law, that it must be substantial and 
that it must relate to the interpretation 
of the Constitution. But, what is inter- 
pretation of the Constitution? When the 
vires of a State staute is challenged as 
being unconstitutional and in violation of 
any Article of the Constitution, it can- 
not be dismissed by saying that it raises 
only a question of interpretation of the 
statute and not of the Constitution. That 
will be the line of distinction to draw. 

In Judging the vires of a State statute 
îm the light of the Constitution, there 
is mutual reaction between the Constitu- 
Sion and the statute and both have to re- 


_eeive interpretation, the Constitution and 


the statute alike, in order to see whe- 
ther the one agrees with the other. No 
doubt Articles of the -Constitution , may 
have received interpretation, yef it can 
never be said that such interpretation 


‘once received is -static in the sense that 
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its various applications to different 
statutes would not indicate dynamic pos- 
sibilities of development of that very 
Article of the Constitution which is said 
to have received final and authoritativa 
interpretation, Interpretation of tha 
Constitution or any of ifs Arti- 
cles can never be closed at any 
particular point of time, That will 
be throttling the Constitution and deny- 
ing the possibilities of its varied appli- 
cation to the society and the nation, 
Analysing this controversy a little mora 
closely, interpretation of the Constitution 

certainly will be the subject where any 
particular Articles of the Constitution or 
their meaning have to be found, Thers 
may be authorities on that subject in the 
past, but such authorities may have to 
be reviewed or may have to be extend- 
ed. Secondly, in interpreting the vires 
of a statute in the light of the Constitu- 
tion, it is quite possible that only tha 
interpretation of the statute is involved 
and no particular application of the Con- 
stitution is under challenge in the sensa 
that the particular Article of the Con- 
stitution concerned does not fall to ba 
construed or re-interpreted in a different 
way or in an extended way or in a modified 
way. In that event, of course, it will no 
longer be a question of interpretation of 
the Constitution but only an interpreta- 
tion of the statute, It is only there that 
the interpretation of the Constitution 
can be divorced from the interpretation 
of the statute, But for all practical pur- 
poses, in majority of casts, an interpreta- 
tion of the Constitution and the inter- 
pretation of the statute in deciding the 
vires or the constitutionality of the 
statute are inseparably linked together 
and any attempt to theoretically disso- 
ciate the two might mean indulging in 
legal nicety which will nof be appro- 
priate to the principles of interpretation 
of the Constitution of a country, Whsre 
exactly the interpretation of the 
statute also involves an interpretaticn of 
the Constitution and where it does rot, 
will naturally depend on the controversy 
in each case and where each case will 
have to be independently Judged and 
decided, There cannot be any rigid for- 
mula in this respect, We, therefore, ex- 
press the opinion on this point in the 
following broad proposition, Not every 
case of an interpretation of a statute in- 
volves interpretation of any lew as to 
the interpretation of the Constitution, 


hh many cases, both interpretation of the 
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statute and of the Constitution are often 
inseparably connected and in which case 
the interpretation of the statute will in- 
volve interpretation of the Constitution 
in some form or other. Lastly, there 
may be interpretation of the Constitution 
quite apart from and independent of any 
interpretation of any statute, as for in- 
stance in interpreting the different Arti- 
cles of the Constitution by themselves 
and their mutual interrelation in the 
Constitution, It will be unwise in our 
view to draw the line more narrowly 
and closely than what we have done”, 
For the purpose of this judgment, all 
that we need point out is that we are 
concerned with the validity of a custom 
which the plaintifis in the suit at Nav- 
sari have alleged and are relying upon, 
The validity of that custom has to ba 
judged in the light of Articles 25 and 26 
of the Constitution. It may be pointed 
out that an attempt had been made on 
behalf of the petitioners before us to 
contend that the custom is invalid also 
for the infringement of the fundamental 
right of the petitioners under Art. 19 
(1) (g) of the Constitution. Mr, Zaiwalla 
for the petitioners very frankly admitt- 
ed that in the written statement as it 
stands, no such plea about violation of 
the fundamental right under Art. 19 (1 
(g) has been taken and no issue regard- 
ing invalidity on the ground of violation 
of Article 19 (1) (g) has been raised in 
the trial Court. The only issue which 
is raised regarding invalidity of the 
custom is issue No. 2 and that issue is in 
these terms: 

‘Whether the defendants prove that 
the reliefs claimed are against public 
policy and hence hit by Arts. 25 & 26 read 
with Art. 13 of the Constitution of India”. 


There is no issue regarding the invalidity 
on the ground of alleged violation of the 
fundamental right under Article 19 (ij 
(g) and we therefore do not propose te 
say anything about that contention of 
Mr. Zaiwalla, We are merely concern- 
ed with the provisions of Articles 25 and 
26 of the Constitution, 


10. As was pointed out by A, K. Sar- 
kar J., in Raja Ganga Pratap Singh v. 
Allahabad Bank Ltd., Lucknow (supra) the 
question before the Supreme Court was 
as to the validity of the provisions of the 
Zamindari Debt Reduction Act of Uttar 
Pradesh; but this question also raised a 
question as to the interpretation of the 
Constitution, for the validity of the pro- 
vision was challenged on the ground that 
it contravened an Article of the Constitu- 
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tion, In the same manner, before us’ the 
validity of the custom relied upon by 
the plaintiffs in the plaint in the plain- 
tiffs’ Special Civil Suit No. 72 of 1978 
is challenged on the ground that it vio- 
lates the fundamental rights of the peti- 
tioners under Arts. 25 and 26 of the Con- 
stitution, Therefore, examination of the 
validity of the custom would involvé an 
examination of the scope and content 
and parameter of Articles 25 and 26 of 
the Constitution and therefore the ques- 
tion would involve a question as to the 
interpretation of the Constitution, 


11. Our attention has not been drawn 
to any other decisions of the Supreme 
Court directly on the point regarding 
Arts, 25 and 26 of the Constitution, 
Therefore, it cannot be said, as was ob- 
served in State of J. and K., v. Thakur 
Ganga Singh (supra) and in Bhagwan 
Swarup v. State of Maharashtra (supra), 
that in view of the decision of the Supre- 
me Court authoritatively pronouncing 
the law there cannot be said to be, any 
substantial question of law as to the in- 
terpretation of this particular aspect of 
the Constitution. Hence, there is a sub- 
stantial question of law as to the inter- 
pretation of the Constitution before us, 


12. The other condition of Article 228 
is that determination of this substantial 
question of law as to the interpretation 
of the Constitution must be necessary 
for the disposal of the case before the 
trial Court, Now the words “necessary 
for the disposal of the case” have also 
been interpreted by the Supreme Court 
in Raja Ganga Pratap Singh v. Allaha- 
bad Bank Ltd., Lucknow (supra), ' The 
question of the validity was raised and 
pressed by one of the parties to the 
suit and hence it had to be decided by 
the High Court. Without a decision on 
that question, the case could not have 
been disposed of. That is how tha 
Supreme Court, while considering tha 
question whether it was necessary for 
the disposal of the case to decide the 
question before it, interpreted the words 
of Art. 228 and applied them to the facts 
of the case, In the instant case before 
us also, the question of the validity of 
the custom alleged by the plaintiffs in 
the suit is put into the issue and certain 
doubts have been raised by the defen- 
dants in the suit and therefore, these 
contentions have to be decided by tha 
Court. Without a decision of that ques- 
tion, the case cannot be disposed of and 
therefore, to use the language of Arti- 
cle 228, the determination of the ques- 


wa 
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pon regarding the validity of the custom 
lis necessary for the disposal of the case, 

13. In this connection, we may point 
out that under the Civil Procedure Code 
as it stood prior to its amendment in 
1976, O. XIV R. 2 of the Civil P, C, permitt- 
ed a Court, where issues of both law 
and fact arose in the same suit and tha 
Court was of the opinion that any pari 
thereof might be disposed of on the is- 
sue of law only, to try those issues first 
and for that purpose might, if it thought 
fit, postpone the settlement of the issues 
of fact until after the issues of law had 
been determined. After the amend- 
ment of the Code in 1976, O, XIV R, 2 
now provides: 


{1} Notwithstanding that a case 
may be disposed of on a preliminary 


issue, the Court shall, subject to the 
provisions of sub-rule (2), pronounce 
judgment on all issues, 

{2} Where issues both of law and 


fact arise in the same suit, and the Court 
is of opinion that the case or any part 
thereof may be disposed of on an issue 
of law only, it may try that issue first 
{f that issue relates to; 


{a) the furisdiction of the Court, or 


fb) a bar to the suit created by any 
faw for the time being in force, . 
and for that purpose may, if it thinks 
fit, postpone the settlement of the other 
issues until after that issue has been de- 
termined, and may deal with the suit in 


accordance with the decision on that 
issue”, 
Therefore, after the amendment of 


1976, it is only the issue as to the juris- 
diction of the Court or the issue regard- 
ing a bar to the said suit created by any 
law for the time being in force that can 
be tried as preliminary issue, All other 
issues under the amended Civil P, C, 
©. XIV R. 2 have to be decided and judg- 
ment has to be pronounced on all issues, 
Without, therefore, deciding issue No, 2 
regarding the validity of the custom, 
the Court cannot decide the suit and 
subject to the test laid ‘down by the 
Supreme Court in Raja Ganga Pratap 
Singh’s case (supra), that issue will there- 
fore be necessary to be determined be- 
fore the case can be disposed of, Con- 
sidering the question from either point 
of view — either from the point of view 
of O. XIV R. 2 or from the point of view 
of the test laid down by the Supreme 
Court in Raja Ganga- Pratap Singh’s 
case (supra), it is clear that the question 
regarding the validity of the custom has 
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fo be determined before the suit can be 
disposed of. Hence, all the three zon- 
ditions prescribed by Article 228 of the 
Constitution are satisfied in the instant 
ease, 


14. It may be pointed out that Mr, 
Vakil for respondents Nos. 1 to 7 has 
drawn our attention to several decisions 
of the Supreme Court in the context 
of Articles 25 and 26 of the Constitution 
and as to what is the scope and content 
of those Articles, but none of those de- 
cisions authoritatively lays down the law 
go far as the aspect before us is con- 
cerned and hence we are not considering 
that aspect of the case for the present, 
We will have to decide when the ques- 
tion is withdrawn to this Court, as to 
what should be the answer in the light 
of the provisions of Articles 25 and 26 
and hence we refrain from expressing 
any opinion on that aspect of the case 
for the present, de * 1 


15. Under Article 228, two courses 
are open once we find that the three 
conditions prescribed by Article 228 are 
satisfied, Having withdrawn the case to 
the High Court, we may either dispose 
of the case or determine the question of 
Jaw and return the case to the Court 
from which the case has been with- 
drawn, as laid down im clause (b) of 
Art, 228, The three conditions of Arti- 
cle 228 having been satisfied, we direct 
that Special Civil Suit No, 72 of 1978 
pending in the Court of Civil Judge, 
Senior Division, Valsad, shall be with- 
drawn to this Court and issue No, 2 as 
to the validity of the custom set up by 
the plaintiffs should be examined in the 
fight of the constitutional provisions o2 
Articles 25 and 26, 

16. This special civil application is 
therefore allowed, Rule is made abso- 
lute, and in terms of para 13 (B), it is 
directed that this Court will decide the 
issue as to the interpretation of the Con- 
stitution of India and thereafter return 
the case fo the Court of the Civil Judge, 
Senior Division, Valsad, with direction 
to dispose of the same in the light of 
the judgment of this Court that may bs 
ultimately pronounced. There will be no 
erder as to costs of this special civil ap- 
plication, 


17. Mr, Panchal on behalf of respon- 
dents Nos, 1 to 7 orally applies for leave 
fo appeal to the Supreme Court under 
Article 133 of the Constitution, Since our 
judgment rests on the decisions of the 
Supreme Court which have settled the 
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point before us, we reject this oral . 
Ploaia, rej oral ap~ 

: Rule made absclufe, 
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AIR 1880 GUJARAT #4? 
N. H, BHATT AND M, K, SHAH, J. 
R Stata of Gujarat, Appellant v, Cambay. 
Municipslity, Respondent, 
First Appeal No, 960 of 1973, Dj- 25- 
-1979,58 


Gujarat Municipalities Act (34 of 1964), 
S. 262 (1), (2) and (3) == Exercise of 
power under S, 262 (1) — Scope — 
Amount due from municipality to School 
Board — Power of Government to de- 
duct from municipal grants, 


The contention that some steps 
through the intervention of some agency 
appointed by the Director is the sine qua 
non of fhe discharge of the duty or 
the performance of the duty contem- 
plated by Section 262 (1) is without sub- 
stance, Section 262 (2) and (3J are pro- 
cedural in character, The substantive 
power, that is conferred on the State 
Government, is to be found in S, 262 (1) 
end if without recourse fo those ancil- 
tary and subsequent steps the said po- 
wer could be exercised, it is perfectly 
within the competence of the State Gove 
arnment fo act under Section 262 (1), 

(Para 11) 


The primary object of Section 262 (1) 
is to see that all municipalities consti- 
Euted or deemed fo be constituted under 
fhe Act perform their statutory obliga- 
tions and when the Governmen? as the 
controlling authority comes to know that 
any municipality is derelict in any of 
its functions or duties, the Government 
as the controlling authority has got the 
power to set the things right. The power 
fo deduct the amounts due from the 
municipality to the School Board, there- 
fore, is one of the powers that would 
squarely fall under the general ambif 
of Section 262 (1). Procedural subsequent 
provisions are to be interpreted to refer 
fo those cases. which involve the incur- 
ring of soma expenses and raising the 
liability of remuneration of the agent 


*Only portions approved for reporting by 
High Court are reported here. 


**Against decision of Krishna Pandit, 
Joint Civil J., Sr, Divn, Kaira a 
Nadiad, in Spl, Civil Suit No, 32 of 
1970. 


KW/LW/P390/79/JHS 


` State v- Cambay “Municipality : 


employed for carrying out certain dus 
fies, out of the numerous du- 
Eies, which could legitimately fall in the 
wide sphere of Section 262 (1), Thera is 
no reason =~ much Iess a compelling rea- 
son =— to narrow down the natural and 
ordinary meaning of the fext of Sec 
Eion 262 {1) and, therefore, if must ba 
held that under law the State Govern~ 
men? has got the power fo sea thal 
School Board’s dues are paid by ‘tha 
municipality, (Para 12) 
i R. H, Mehta, Asstt, Govt, Pleader, for 
Appellant; S, K. Zaveri, for Respondent, 


BHATT, Ji 1-9, (xxxxx), 


10, Mr, Mehta, however, very strong- 
ly pressed into service the provisions of 
Section 262 of the Act, sub-section (4) 
of which is reproduced below t= 


"262 (1), When the State Government 
is informed, on complaint made: or 
otherwise, that default, has been made 
in the performance of any duty imposed 
on a municipality by or under this Act 
or by or under an enactment for the 
fime being in force, the State Govern- 
ment, if satisfied after due enquiry thai 
the alleged default has been made, may 
direct the director to fix a period for 
the performance of that duty”, , 


Relying heavily upon the general con- 
trolling power of the State Government, 
Mr. Mehta urged that under Section 41 
of the Primary Education Act, 1947, it 
is the duty of avery non-authorised mu- 
nicipality -= Cambay municipality is a 
non-authorised municipality and there is 
no controversy in this regard — “to pay 
annually to every District School Board 
sese fOr the purpose of primary educa- 
tion such proportion of the rateable 
value of properties in the area of the 
municipality as may from time fo time 
be fixed in this behalf by the State Gov- 
ernment and the income accruing from 
any funds (including trust funds) held 
and all moneys received by if for the 
said purposes”, If cannot be denied that 
under Section 41 of the said Act, ‘the 
respondent municipality was under a 
statutory obligation to make payment of 
the primary education contribution, Tf it 
be so, under Section 262 of the Gujarat 
Municipalities Act, which is quoted 
above, the State Government can get 


‘that duty of the municipality enforeed, 


Section 262 (1) of the Act is general in 
character, As and when the State Gov~ 
ernment comes to know through any 
source that the municipality has ecom- 
mitted default in the performance of any, 
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of ifs duties imposed either under the 
Gujarat Municipalities Act or under any 
special enactment for the time being in 
force, the Government can set in motion 
the machinery contemplated in Sec, 262 
(1) of the Act in order to see that the 
said duty is duly done, The procedure, 
however, is well Iaid down in sub-s, (1 
of S, 262, The State Government, before 
it proceeds further, has to hold a “due 
enquiry” about the alleged default and 
at the conclusion of the said due enquiry 
fo be held in consonance with the princi- 
ples of natural justice, the State Govern- 
ment has to be satisfied that the alleged 
default has been committed. The nex? 
step that has fo be taken by the State 
Government is fo direct its Director to 
fix the period for the performance of 
the duty, The performance of duties 
contemplated by sub-s, (1) of S, 262 may 
be of a variegated character, Some 
duties may be such for which a special 
deputy will be required to be appointed, 
For example, construction of latrines, 
keeping the public street open, getting 
sewage cleared, ete, Such a work cannot 
be done by the Government itself or by 
Ehe Director, Such work is to be carried 
out through some agency and for that 
purpose some agency will be required to 
be appointed and under S, 262 (2) the 
Director can appoint some such agency 
fo perform it, The expenses of the per- 
formance of that duty and the remunera- 
tion of that agency, if any, naturally will 
be the liability of the municipality, to 
realise which a procedure has been cone 
templated in S, 262 (8) of the Act, How- 
ever, if there be any such duty, which 
can be got performed by the State 
Government through its Director without 
incurring any expenses or without rais- 
ing the liability of any remuneration, the 
Government can get that duty discharged 
or performed under the general powers 
of S. 262 (1) of the Act, 


11. Mr. Zaveri for the respondente 
municipality, however, very vehemently 
contended that because of the subsequen¥ 
provisions of sub-secs. (2) and (3) of Sec- 
tion 262 of the Act, the scope and ambit 
of sub-see, (1) should be treated as limit- 
ed in character. In his submission, the 
Legislature contemplated the appoint~ 
ment of some agency by the Director 
and the involvement of expenses and re- 
muneration went to suggest very clearly 
that some step through the intervention 
of some such third agency was the sine 
qua non of the discharge of the duty or 


fhe performance of the duty contem= 
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plated by sub-section f1) of Section 262 
of the Act, We are not in a position t 
accept this submission of Mr, Zaveri be- 
cause sub-sections (2) and (3) are pro 
cedural in character. The substantive 
power, that is conferred on the Stat 
Government is to be found in See 
tion 262 (1f and if without recourse t 
those ancillary and subsequent steps the 
said power could be exercised, it is 
perfectly within the competence of the! 
State Government to act under sub-sec-! 
fion (1) of Section 262, 


12. Mr. Zaveri’s second submission 
was that the statutory liability of the 
municipality to make contribution to- 
wards the primary education fund put at 
the disposal of the District School Board 
is referring to a corresponding right cf 
the District School Board and this fer 
all practical purposes would be a money 
dispute between the two corporate statu- 
tory bodies and such a money disputa 
was ordinarily to be resolved by re- 
course to a civil forum, and the State's 
specific and special powers contemplated 
in Sec, 262 (1) are not to be necessarily 
invoked, However, the primary object of 
Section 262 (1) of the Act is to see that; 
all municipalities constituted or deemed 
to be constituted under the Gujarat Mu- 
uicipalities Act perform their statutory, 
obligations and when the Government asi 
the controlling authority comes to know 
thaf any municipality is derelict in any; 
of its functions or duties, the Govern- 
ment as the controlling authority has got, 
the power to set the things right. The 
power to deduct the amounts due fror: 
the municipality to the School Board, 













Municipalities Act, We see no reason 
narrow down the import of sub-see, (1 
of Section 262 which the Legislature has 
put in general terms, Procedural sub-~ 


duties, . 
which could legitimately fall in the wide 
sphere of sub-section (1) of Section 262 
of the Act. We see no reason — much 
Iess a compelling reason — to narrow 
down the natural and ordinary meaning 
of the text of Section 262 (1) of the A 


and we, therefore, hold that under law 
the State Government has got the poweri 
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to see that School Board’s dues are paid 
by the municipality. 

13. Coming to the facts of the pre- 
sent case, we have to ultimately hold 
the issue No. 4 as originally framed by 
the learned Judge in negative because 
the provisions of Section 262 (1) are vio- 
lated. Public powers are to be exercised 
in accordance with law end in the man- 
ner laid down by law or not at all. The 
State Government as a preliminary step 
should have held a due enquiry and 
after being satisfied that the lapse had 
been committed by the municipality, 
should have asked the Director to fix a 
reasonable time for the municipality to 
comply with the requirement. If this 
was complied, it was perfectly open to 
the State Government acting through the 
director to call upon the Collector to 
see that the payments are effected in 
favour of the District Panchayat, that 
is, the District Education Committee, 
That having been not done, the second 
declaration that has been granted by 
the learned Judge will stand and conse- 
quential injunction prospectively operat- 
ing also will stand, 

Appeal dismissed, 
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Dahyabhai Manchharam Bhandari and 
another, Petitioners v, Ratilal Maganlal, 
Opponent. 

Civil Revn. Appin. No, 658 of 1979, 
D/- 18-6-1979.* 

Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 (57 of 
1947), S. 13A — Scope — Section is 
purely enabling to which compulsory 
resort is not necessary if dispute can be 
settled in suit filed by tenant. (Paras 5, 6) 


S. N. Shelat, for’ Petitioners; Miss V. 
P. Shah, for Respondent. 


ORDER :~ Respondent-tenant filed 
Civil Suit No. 665 of 1978 in the Court 
of Small Causes at Surat for a perma- 
nent injunction restraining the defen- 
dant-landlords from constructing upper 
floors on the premises which are in his 
possession. The premises in question con- 
sist only of the ground-floor structure. 
Tn the suit, the tenant made an applica- 
tion for an interim injunction restraining 
abet RE S A a ee ae 


sA gainst decision of Nagin N. Gandhi, 
Dist. J. Surat in Civil Misc. Appeal 
No. 2 of 1979. 


SW/LW/PF194/79/SLL/RSK 


Dahyabhai Manchharam v; Ratilal Maganlal 


‘shall 


A.L R. 


the landlords from constructing an addi- 
tional structure on the premises in ques- 
tion. The learned trial Judge made the 
following order on that application: 

“The defendants are permitted to put 
up construction of first floor and second 
floor above Chhapari in question, pro- 
vided that they do not put any cement 
pillars in any wall of the Chhapari and 
provided that they allow 15’ x 6" open 
to sky chowk between the factory pre- 
mises and Chhapari. 


The defendants shall not alsa disturb 
the roof of the Chhapari. The height of 
the new construction of the Chhapari 
not exceed 29-6” from tha 
ground level.” 

This order clearly shows that the inte- 
rim prayer made in absolute terms by 


the tenant was rejected, The only relief 
which was granted to him was that the 
landlords were required fo comply with 
certain terms and conditions if they 
started construction of an additional 
structure on the premises in question. 

2. The tenant, therefore, appealed 
against that order to the District Court, 
The learned appellate Judge allowed the 
appeal and granted the application in 
full because, in his view, the remedy 
which the landlords have in a case of 
this type is to proceed under Sec. 13A 
of the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, 1947. 


3. It is that order which is challeng- 
ed by the landlords in this civil revision 
application, 

4. I have no doubt in my mind that 
if there is an absolute prohibition in the 
Bombay Rent Act to do what the land- 
lords seek to do unless they make an 
application in that behalf to the Court, 
the interim application made by the 
tenant must be granted. However, if 
there is no absolute prohibition in that 
behalf, the dispute between the tenant 
and the landlords can be adjudicated 
upon even in the suit filed by the tenant, 
Bearing this approach in mind, I hava 
scanned the provisions of Section 13 of 
the Bombay Rent Act. Now, ‘cls. (hh}, 
(hhh), (i) and (ii) of sub-section (1) of 
Section 13 are not applicable to the in- 
stant case. If they were applicable to 
the instant case, then the only remedy 
which the landlord had was to file a suit 
for possession on any of those grounds 
available to him. Since the landlords 
have no case for recovering possession 
of the premises in question under Sec- 
tion 13, they cannot fle a suit for the 
purpose, 
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5. I now turn to Section 13A upon 
which the learned appellate Judge has 
placed reliance, It provides as under: 


“Where the landlord proposes to make 
any improvement in, or construct any 
additional structure on any building 
which (or part of which) has been let 
to a tenant, and the tenant refuses to 
allow the landlord to make the improve- 
ment or construct such additional struc- 
ture, if the Court, on an application 
made to it in this behalf by the land- 
lord, is satisfied that such work will not 
eause undue hardship to the tenant, the 
Court may permit the landlord to do 
such work, and may make such other 
order as it thinks fit in the circum- 
stances of the case.” 


The expression “...... and the tenant re- 
fuses to allow the landlord to make the 
improvement or construct such addi- 
tional structure... ” used in S. 13A 
clearly suggests that where there is no 
dispute between a landlord and a tenant 
in such behalf, the landlord can con- 
struct an additional structure without 
having resort to any legal proceedings 
under Section 13A. However, where 
there is a dispute between the tenant 
and the landlord, Sec. 13A provides for 
the landlord a remedy. He can apply to 
the Court for necessary permission under 
Section 13A. In the instant case, the 
tenant has been disputing the landlord's 
right to construct an additional structure 
and has filed the present suit to vindi- 
cate his stand. Now, if the tenant had 
. not filed the present suit, indisputably 
the landlords would have been obliged 
to make an application to the Court un- 
der Section 13A. However, when the 
fenant has tried to forestall the situa- 
tion and filed the substantive suit for a 
permanent injunction restraining the 
landlords from constructing an additional 
structure on the premises in question, is 
it necessary for the landlords to apply 
under Section 13A? In my opinion, 
where a tenant has filed a suit, such as 
one as in this case, it is not necessary 
for the landlord to file or institute sepa- 
rate proceedings under Sec, 13A against 
his tenant. In the tenant's suit, it is 
open to the Court to adjudicate upon the 
‘substance of the matter and to find ouf 
‘whether an injunction should be granted 
or should not be granted or should ba 
‘granted subject to conditions, Substance 
lof the matter lies in the Court deciding 
whether “undue hardship” will be caus- 
ed to the tenant within the meaning of 
that expression used in Section 13A, 
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Once the Court comes to the corclusion 
either in an application made undar Sec- 
tion 18A or in a suit filed by the tenant 
that no “undue hardship” will be caus- 
ed to the tenant, it is open to the Court 
to make an appropriate order which 
does not come in the way of the land- 
lord constructing an additional structura. 


6. I take this view because Sec. 13A 
has enacted an enabling provision and 
not a mandatory provision, It is an enabl- 
ing provision because if the landlord 
cannot have the dispute resolved in any 
other manner or proceedings already in- 
stituted by the tenant, he may resort to 
Section 13A. If it cannot be resolved 
in any such manner or proceedings, ha 
may resort to the remedy provided by 
Section 13A. In this behalf, contrast be- 
tween the language used in Section 12 
and Section 13 on one hand and the lan- 
guage used in Section 13A may b2 use- 
fully noted, Section 12 (1) opens with 
the words; “A landlord shall not be en- 
titled fo the recovery of possession oł 
any premises so long as the tenant pays, 
or is ready and willing to pay........."% 
Section 12 (2) opens with the words: 
“No suit for recovery of possession shalt 
be instituted.........”, Section 13 (1) opens 
with the words: “Notwithstanding any- 
thing contained in this Act......... a land- 
lord shall be entitled to recover posses- 
sion of any premises if the Court is satis- 
fied......... ”, It.cannot be gainsaid that a 
landlord cannot recover possession of 
the premises from his tenant except in 
the manner laid down by Section 12 or 
Section 13, On the other hand, Sec- 
tion 13A uses the expression “............i8 
the Court, on an application made to it 
in this behalf by the landlord, is satisfi- 
ed that such work will not cause undue 
hardship to the tenant......... ", There is, 
therefore, a conspicuous contrast between 
the provisions of Section 12 and Sec. 13) 
on one hand and the provisions of Sec- 
tion 13A. It fortifies my view that Sec- 
tion 13A enacts a purely enabling provi-| 
sion to which compulsory resort is not 
necessary if the dispute between the; 
Yandlord and tenant can be settled inj 
the proceedings instituted by the tenant, 


7. It has been found by the Courts 
below in this case that no “undue hard- 
ship” is likely to be caused to the tenant 
if the landlords construct an additional 
structure on the premises in question. 
The order passed by the learned trial 
Judge protects the tenant very well. He 
was guided by two well-founded con- 
siderations, Firstly, while constructing 












68 Guj. 
the additional structure on the premises 
in question, the roof of the tenant's pre- 
mises should not be removed, This is # 
very good consideration because, if the 
roof is removed, the tenant cannot con~ 
tinue to reside in his premises and 
«undue hardship” will be caused to him, 
The second consideration which prevail- 
ed with the learned trial judga relates 
fo the burden which the suit premises 
shall Have fo bear on account of the ad- 
ditional structure which the landlords 
may construct on them, The ferms and 
conditions to which the learned trial 
Sudge has subjected the Jandlords clearly 
show that the additional structure which 
the landlords may construct shall ba 
such as the suit premises are able to 
bear without their foundations being 
adversely affected, 


8 In my opinion, ‘therefore, the 
learned appellate Judge was in error in 
taking the view that, in spite of the fact 
that the tenant has filed the present 
suit, if is necessary for the landlords to 
multiply proceedings and to make a se- 
parate application to the Court under 
Section 13A of the Bombay Rent Act, 
Since, in my opinion, no “undue hard~ 
ship” is likely to be caused to the tenant 
on account of the conditions to which 
the landlords have been subjected by 
the learned trial Judge, the impugned 
order made by the learned appellate 
Judge deserves to be set aside and the 
order made by the learned trial Judge 
deserves to be restored, 


9. In the result, the civil revision 
application is allowed, the impugned 
order made by the lower appellate Court 
is set aside and the order made by the 
learned trial Judge is resfored, Rule is 
made absolute with no order as to costs, 

Revision allowed, 
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S. H. SHETH, J, 

Chunilal Nathubhai, Petitioner v, 
Abdul Razak Shaikh and another, Re- 
spondents, 

Civil Revn, Appin. No, 582 of 1979, 
D/-18-6-1979** 
Oniy portions approved for reporting 
by High Court are reported here. 


®tAgainst decision of B, R. Acharya, Asst. 





J. Surat in M. C. A, No. 78 of 1977... 
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‘Chunilal Nathubhai- w, Abdul Razak 


ALR, 
Limitation ‘Act (1363), Article 123 — 
Application for setting aside 


ex parté 
decree — Starting point, 


If, on account of non-service lof sum- . 


mons or notice, a defendant does nol 
appear in the suit and an ex parte de- 
crea is passed against him, time begins 
fo run against him for the purpose of 
making an application for setting aside 
the ex parte decree from the; date on 
which he knew that an ex parte decree 
was passed againsf him. However, if 
the defendant is served with the sum- 
mons and has appeared in the shit, then, 
{8 is his duty fo attend the Court on all 
subsequent dates of hearing, If he does 
not appear on subsequent datesiof hear- 
ing and allows an ex parte decree to be 
passed against him, it is not open to him 
to plead that the commencing point for 
the purpose of limitation is his knowl- 
edge and not the date of the decree, 
' (Para 9 
S, H. Sanjanwala, for Petitioner 
a, U, Mehta, for Respondents, 


ORDER :— 1-2xxexxxXxKxXKXX 


8 Mr, Sanjanwala who appears on be- 
half of the defendant has raised the con 
tention that the learned trial Judge was 
in error in rejecting the application on tha 
ground that it was barred by fime as if 
he had no jurisdiction to condone the de- 
lay. The order which the learned trial 
Nudge wrote below application |for set- 
fing aside the ex parte decree was fairly 
long, However, nothing turns upon thai 
order because, having rejectedithe ap- 
plication for condoning delay, he was 
necessarily obliged to reject the applica- 
tion for setting aside the ex parte decrea, 
What he stated in his order below ap- 
plication for condoning delay was as fol- 
lows: i 

“Time cannot be condoned as Art. 123, 
Limitation Act, is specific,” ' 


4, Mr, Sanjanwala has argued thai 
the order made by the learned trial 
Judge suffered from want of jurisdiction 
inasmuch as the learned trial Judge felt 
that he had no jurisdiction to' condone 
delay on account of the express languaga 
used in Article 123 of the EA Act, 
This contention was canvassed before tha 
learned appellate Judge. Thej learned 
appéllate Judge recorded a finding which 
appears to be slightly different from what 
was argued before him. He dealt with 
the contention relating to the lcommenc- 
img point for the period of limitation 
under Article 123. It was argued be- 
fore him on behalf of the plaintiffs that 
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.the period of limitation for making ap- 

plication for. setting aside the ex parte 
Gerke ‘began to run from the date of tha 
decree, “On the other hand, it was ar- 
gued before him on behalf of the defen~ 
dant that the period of limitation began 
to run from the date of the defendant’s 
knowledge of the ex parte decree passed 
against him, The learned appellate 
Judge found that the defendant had ap- 
peared in the suit in the first instance 
but had failed to do so at the subsequent 
stages of the suit, According to him, 
therefore, the time in the present case 
began to run not from the date of the 
defendant’s knowledge of the ex parte 
decree passed against him but from the 
date of the decree itself, In my opinion 
the finding recorded by the learned 
appellate Judge is very well-founded, If, 
on account of non-service of summons 
or notice a defendant does not appear in 
the suit and an ex partie decree is pass- 
ed against him, time begins to run 
against him for the purpose of making an 
application for setting aside the ex parte 
decree from the date on which he knew 
that an ex parte decree was passed 
against him, However, if the defendant is 
served with the summons and has ap- 
peared in the suit, then, if is his duty fo 
attend the Court on all subsequent dates 
of hearing, If he does not appear on 
subsequent dates of hearing and allows 
an ex parte decree to be passed against 
him, it is not open to him to plead that 
the commencing point for the purpose 
of limitation is his knowledge and not 
the date of the decree, Once he has 
appeared in the suit and filed his written 
statement, as the defendant did in the 
present case, it is his dufy to keep frack 
of all subsequent proceedings and to 
post himself with all knowledge and in- 
formation about tha subsequent proce- 
edings, If he does not do so, he is 
guilty at least of gross negligence, He 
cannot be allowed to fake advantage of 
his own negligence and to plead that he 
did not know when the ex parte decree 
was passed against him and that, there- 
fore, the period of limifation had begun 
to run from the date of his knowledge, 
Art. 123 of Limitation Act itself con- 
templates this position, In my opinion, 
therefore, the finding recorded by the 
learned appellate Judge on this aspect 
is very mel fondo 


Application dismissed, 
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‘AIR 1989 GUJARAT 8% 
FULL BENCH 
B. f. DIVAN, G 5, P., D. DESAT 
AND B, K. MEHTA, f7. 
Babubhai and others stc, Fetitioners 
vV. Shah Bharatkumar Ratilal and 
others, ete, Respondents, 
Civil Revn, Appins, Nos, 348 of 1975 
and 1089 of 1976, D/- 15-11-1979, 
(A) Bombay Rents, Hotel and Lodg- 
House Rates Control Act 
(57 of 1947) (as in force in Gujarat), 
Sec. 5 (11) (c) —— ‘Tenant’ -- Statutory 
tenant has also an estate and the statu- 
tory tenancy is heritable and transfer- 
able, (1977) 18 Guj LR 858: AIR 1977 
NOC 245, held not good law in 
view of AIR 1976 SC 2229 and AIR 
1979 SC 1745. 


There is some estate or interest in a 
tenancy under the Bombay Rent Con- 
trol Aci which will be heritable on the 
demise of the original tenant, Thera: 
fora all the heirs of an original deceas- 
ed tenant would be entitled to succeed 
fo that estate or inferest which is pro- 
tected by the Rent Act fill fha jural 
relationship of landlord and tenant is 
snapped by an order or decree of evicx 
tion made under the relevant provi- 
sions governing the question of eviction, 
These valuable controlled tenancy rights 
ought to be held by any of the mem- 
bers of the family of a deceased tenant 
as may be nominated by agreement be- 
tween the members residing with him 
or, in default, as may be determined 
by the Court, for the benefit of ali 
fhe heirs inheriting tenancy rights, I€ 
is no doubt true that for purposes of 
Rent Act only those members of the 
family of a tenant can ba nominated 
by agreement or defermined by Court 
as tenants who may ba residing or 
carrying on business ete with a de- 
ceased tenant, Such persons may be 
successor tenants but they will hold 
the tenancy rights which Have statu- 
forily devolved upon them for the bene- 
fit of all other members residing with 
the deceased tenant, and/or the- heirs 
inheriting tenancy rights. A landlord, 
for purposes of the Bombay Rent Act 
has to look fo such successor tenants 
only and not to other family members 
and/or heirs of a deceased terant 
fegally entitled to the tenancy rights 
under the general faw, 

(Paras 28, 24] 


BX/BX/AG24/00/LGC_ 





90 Guj. 


‘In a case ef more than one successor 
tenant either by agreement or by deci- 
sion of the Court the nature of tenancy 
would be  tenancy-in-common unless 
contrary intention appears to displace 
that presumption by clear and cogent 
evidence, (Para 27) 


Further, there is nothing in Section 5 
(11) (c) @ to cut down transmission 
of tenancy on one occasicn only, Once 
the person who acquires transmission 
of tenancy, on his death again the ques- 
tion would be to whom the tenancy 
would be transmitted under See, 5 (11) 
{c) (i), because a person who continues 
in possession by transmission of ten= 
ency would be a statutory tenant and 
on his death the question of succession 
to his rights would arise, Therefore, it 
cannot be said that there can be succes- 
sion only once to the rights of such a 
tenant whose tenancy has been deter- 
mined, (Para 28) 


The law of contract and transfer of 
property should not be incorporated in 
that restricted area where the Rent 
Acts operate particularly having regard 
to the definition of word “tenant” in 
almost all the Rent Acts that a person 
continuing in occupation with or with- 
out the assent of landlord after deter- 
mination of the contractual tenancy is 
for all intents and purposes a tenant 
entitled to all the rights and subject to 
all the obligations under the relevant 
Rent Act, AIR 1976 SC 2229; AIR 1979 
SC 1945, Folt; (1977) 18 Guj LR 858: 
AIR 1977 NOC 245 held not good 
law in view of AIR 1976 SC 2229 and 
ATR 1979 SC 1745. (Para 23) 


(B) Transfer of Property Act (1882), 
S. 106 — Notice to quit — For obtain- 
ing decree of eviction against a statu- 
tory tenant no notice under Sec. 106 is 
required to determine statutory ten- 
ancy. AIR 1979 SC 1745, Foll. 

(Para 30) 
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IN C. R. A. No. 348 of 1975:— 


M. D. Pandya, for Petitioners; B. R. 
Shah, (for No. 1) and V. M. Solanki 
(for Nos. 2 to 5), for Respondents, 


In C. R. A. No. 1089 of 1976:— 


Arun H. Mehta, for Petitioner, P, V. 
Nanavati for Respondents, Miss V., P 
Shah, C. K. Takwani and Ramesh A 
Mehta, for Interveners, 


B. K. MEHTA, J.:— The following 
two questions have been referred to us 
for our opinion: 

I. Whether the decision of the Divi- 
sion Bench in Nanumal Rajumal v. 
Lilaram Vensimal (1977) 48 Guj LR 
858 is a good law in view of the deci- 
sion of the Supreme Court in Damadi- 
lal v, Parashram (1976) 4 SCC 855? 


2, If a statutory tenant has also an 
estate and is heritable and transferable, 
would it require a notice for deter- 
mination of that estate as prescribed 
under Section 106 of the Transfer of 
Property Act? 


2. The above two questions arise in 
the following circumstances: 


The deceased father of the plaintiff- 
landlords, who are the petitioners be- 
fore us, filed H. R. P. suit No, 5218 of 
1965 out of which Civil Revision Ap- 
plication No. 348 of 1975 arises, in the 
Small Cause Court at Ahmedabad 
against the defendant-tenants who are 
fhe respondents herein, for possession 
of the residential premises bearing 
municipal census Nos, 2926 and 2926/1 
situate in Zaveriwad Kalupur, Ahmeda- 
bad, which were taken on lease by the 
deceased Ratilal Shah the father of 
respondents Nos. 1 to 4 and husband 
of respondent No. 5 in 1943-44 A. D. 
at a monthly rent of Rs. 21⁄4 including 
municipal taxes, on the sole ground 
that the tenants were in arrears of rent 
to the tune of Rs. 609/- for the period 
commencing from 1-7-63to 30-11-65, and 
have failed to pay the rent in arrears 
within one month of the notice to quit. 
The original tenant Ratilal Shah died in 
the year 1956 while the original plain- 
tiff died during the pendency of the 
suit on April 5, 1966 with the result 
that the present petitioners were 
brought on record of the suit as heirs 
and legal representatives. 


3. The Small Cause Court dismissed 
the suit by its judgment and order of 
November 10, 1968 since it was of the 
view . that the case of the tenants fell 
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within the terms of Section 12 (3) (b) 
of the Bombay Rents Hotel and Lodg- 
ing House Rates Control Act, 
1947 (hereinafter called “the Bombay 
Rent Act”) since there was a dispute 
between the landlords and the tenants 
about the standard rent of the premises 
im question. The trial Court also found 
that the respondent-tenants have paid 
all the rents then due at the time of 
the first hearing of the suit and there- 
fore they were not tenants in default, 
The tenancy in question, according to 
the trial Court, was not terminated 
since the notice was not served in the 
manner prescribed under Section 106 
of the Transfer of Property Act and, 
therefore, also the suit was not com- 
petent for want of notice 


4. The Appellate Bench of the Small 
Cause Court confirmed this view of the 
trial Court in Civil Appeal No. 200 of 
1969 and affirmed the order dismissing 
the suit by its judgment and order of 
January 18, 1974, The plaintiff-landlords 
have, therefore, challenged the said 
order in this revision application, 


5. B. K, Mehta J, before whom this 
revision application was called out for 
hearing, upheld the two contentions 
urged on behalf of the plaintiff-land- 
lords, viz. (i) that there was no neces 
sity of serving statutory notice as the 
contractual tenancy had been deter- 
mined by efflux of time and the defen- 
dant-tenants were holding the premises 
in question as statutory tenants only; 
and (ii) the trial Court as well as the 
Appellate Court committed a legal 
error inasmuch as they held that on 
the facts of the case Sec. 12 (3) (b) of 
the Bombay Rent Act was attracted and 
the tenants were not in arrears since 
they had paid all the rents then due 
before the first hearing oł the suit, 
obviously because no dispute regarding 
standard rent was raised and pending 
between the landlords and the ten- 


ants. However, the suit of the plaintiff- - 


landlords would not be competent in 
view of the decision of a Division 
Bench of this Court consisting of D. A. 
Desai and A. M. Ahmadi JJ. in Nanu- 
mal’s case (supra), which in effect ruled 
that suit for possession by a landlord 
would be premature against the heirs 
of a deceased tenant in absence of an 
agreement between them or decision by 
a Civil Court in appropriate proceed- 
ings as to which one amongst them 1s 
atenant of given premises, It was, 
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therefore, contended on.. behali of the 
plaintiff-landiords that the decision of 
the Division Bench in Nanumal’s_ case 
{supra} was no more a good law in 
view of the decision of the Supreme 
Court in Damadilal’s case (supra) which 
held that statutory as well as contrac- 
tual tenancy are heritable and all the 
heirs of the original deceased fenant 
would inherit fhe tenancy as the casa 
may be, Having regard to this conten~ 
tion which raised the validity of the 
view of the Division Bench of this 
Court and also because the matter re= 
quired further consideration, the two 
questions se? out above have been re- 
ferred to vs, 


6. At the time of hearing of these 
referred questions before us, the mat- 
fere was allowed fo be argued from all 
possible angles since a number of simi« 
jar matters where the right of a land- 
ford to file suit against the heirs of 
deceased tenant has been questioned on 
fhe ground of the suit being premature 
in view of the ‘decision of this Court 
in Nanumal’s case (supra), and also be- 


cause if affected the rights of all the- 


heirs of a deceased-tenant to agitate 
The question of standard rent by mak- 
ing miscellaneous application without 
Ehe determination of the question: who 
is the tenant? Mr. A. M, Mehta, the 
learned Advocate for the petitioner in 
CRA 1089/76 has argued the question 
from all posssible angles because the 
entire Civil Revision Application has 
been referred to the Full Bench, We 
have, therefore, heard the learned 
Advocates as if the entire dispute 
covered by the Division Bench’s judg- 
ment in Damadilal’s case (supra) is 
Open at large, A-number of authorities 
Indian as well as English has been 
cited before us in support of various 
contentions, main as well as subsidiary, 
urged at the time of hearing. We hava 
also permitted the learned Advocates 
representing the Iandlords or tenants in 
other revision applications where the 
same question is involved to intervene, 
We will refer fo these decisions while 
dealing with the different contentions 
in support of which they were cited. 
Broadly stated, 3 questions arise before. 
us for consideration 3 


l. Whether the decision of the Divi- 
sion Bench in Nanumal’s case (supra) 
is good law after the decision of the 
Supreme Court in Demadilal’s case 
(supra)? i : as pe Le 
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2, If. yes, to what, extent the ratio of 
the said decision is diluted? 


; 3, Whether the decision of the Divi- 
Sion Bench in Nanumal’s ease requires 
rat ones in any view of the mat» 


_% In order to answer the first ques- 
tion, we will shortly refer to what the 
Division Bench of this Court has laid 
down in Nanumal’s case, The plaintiff 
Nanumal filed a suit for obtaining 
vacant possession of a house property 
situated at village Adipur in Kutch 
district on the sole ground that the two 
defendants Lilaram and Thakumal, who 
were sons of original tenant Vensimal, 
were in arrears of rent for a period of 
more than six months and they were 
not ready and willing to pay the rent 
within one month of the service of the 
statutory notice. The trial Court grant- 
ed a decree for possession as prayed for 
under Section 12 (3) (a) of the Bombay 
Rent Act, Original defendant No, 2 pre- 
ferred an appeal against this eviction 
decree which was allowed by the Dis- 
trict Court on the ground that the 
statutory notice terminating the ten- 
ancy as required by Section 106 of the 
Transfer of Property Act was not sery- 
ed on defendant No. 2 with the resu 
that the impugned decree was bad in 
law, However, the eviction decree had 
become final against original defendant 
No, 1 since he had not preferred any 
appeal against it, The plaintiff recover- 
ed the possession of the premises by 
executing the said decree during the 
pendency of the appeal by defendant 
No. 2, The appellate decree was, there~ 
fore, challenged in Civil Revision Ap- 
plication preferred by the plaintiff. A 
contention was urged before the learn- 
ed single Judge on behalf of the plain~ 
tiff in revision that the District Court 
was in error in dismissing the suit on 
the ground of want of notice since the 
notice to one of the joint tenants 
would be a notice fo all, because, on 
the death of the original tenant his 
heirs having inherited the tenancy were 
joint tenants. Tt was also urged, in the 
alternative, on behalf of the plaintiff 
that on the facts of the case, since the 
notice was addressed fo both, though 
served on one, would be a good notice 
in law, since both the brothers wera 
staying together. In the opinion of the 
learned ‘Judge since the question was 
of considreable importance, he direct- 
ed the matter to be placed before s 
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larger Bench, The Division Bench con- 
sisting of D, A Desai and A, M. 
Ahmadi JJ. examined the width and 
Scope of Section 5 {413 {c) {i) before 
reaching the aforesaid conclusions, In 
its opinion, the question of heritability 
of tenancy assumed considerable im- 
portance after the advent of the Rent 
Restrictions Acts to ward off the hard- 
ships and inconveniences fo which an 
evicted tenant is exposed due to acute 
shortage of accommodation in urban 
and semi-urban areas and agglomera- 
tions, The Division Bench, therefore, 
eonsidered what is the nature of right 
of a statutory tenant socalled and fol- 
flowing a decision of the Supreme Court 
in Anand Nivas (Pvt) Ltd, v. Anandji 
paves AIR 1965 SC 414 held that 

a statutory tenant is no tenant at all 
since he has no estate or interest 
in the premises oecupied by him and 
he enjoys merely protection of the sta 
fute after determination of the contrac- 
fual tenancy in so far as he cannot be 
turned out till he pays the standard 
rent and permitted increases and per 
forms other conditions of tenancy, In 
fhe opinion of the Division Bench if the 
protection granted to a statutory fen- 
ant is fo be real and effective, he 
should also be protected against the 
consequences arising after his death. 
Since a statutory tenancy Is neither 
heritable nor transferable obviously be- 
cause it is no estate and is merely a 
personal right, the personal law of in= 
heritance and succession would not afford 
real protection to the heirs of the de- 
ceased statutory tenant, In the opinion 
of the Division Bench, therefore, the 
Legislature enacted the aforesaid two 
clauses which respectively deal with 
the residential and business premises. 
The Division Bench, therefore, was re 
quired to consider the various impli- 
cations and aspects of the transmission 
of the tenancy prescribed under Sec- 
tion 5 (11) (c) (i) only because it was 
concerned with the residential premises, 
Broadly four contentions were urged 
before the Division Bench in this con- 
text. They are (i) Does transmission 
fake place in favour of all the mem- 
bers of the family residing with the 
deceased statutory tenant within three 
months immediately preceding his 
death? If so, whether they would be 
joint tenants or tenants in common? 
(ii) Whether on rue construction and 


effect the words “as may be decided in 
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default of agreement” under Section 
5 (11) {c) {i) of the Bombay Rent Act 
would imply agreement inter se be- 
tween the members only or they take 
within their sweep agreement between 
the landlord and such members? {iii} 
If the persons, in whose favour trans- 
mission takes place, are more than one, 
whether they would be joint tenants or 
tenants in common? and (iv) If they 
are tenants in common, 
obligatory on the landlord fo serve a 
statutory notice either under Section 12 
of the Bombay Rent Acg or under Sec- 
tion 106 of the Transfer of Property 
Act on all such persons before initiat- 
ing action for ejectment? The Division 
Bench considered the relevant provi~ 
sions contained in Section 5 (11) (e) 0) 
and (ii) of the Bombay Rent Act and 
a number of authorities Indian as well 


as English were cited before it, It laid 
down the following propositions: 
{a) Section 5 (11) {e) ü) and (ii) 


cover not only the eases of statutory 
tenants but also the contractual ten- 
ants, 


(b} Under the aforesaid two clauses, 
that individual member agreed upon by 
all the members residing with the de- 
ceased tenant at the time of his death, 
and in case of failure of such agree- 
ment the individual member as deter- 
mined by the Court would be a tenant, 


(c) In the event of the death of a 
tenant in possession of protected pre- 
mises under the Bombay Rent Act, it 
would be for the members of the ten- 
ants family who are qualified for 
transmission to communicate the name 
of a member as an agreed tenant. 

(d) In default of communication, as 
stated in (c) above, it is obligatory on 
the part of the landlord to call upon. 
the members of the family of the de- 
ceased tenant residing with him to 
agree upon one individual from amongst 
themselves and name him as a tenant 
and if such a nomination js not made 
within reasonable time, the landlord 
has to get it determined by the Court 
by appropriate proceedings, 

(e) Until such agreement as contem" 
plated in (¢) or (d) above as the case 
may be or determination by the Court 
as contemplated in (d} above, as to who 
would be a tenant, no proceedings can 
be taken by the landlord against the 
members of the family of the deceas= 
ed tenant under the Bombay Rent Aci, 


whether it is ` 
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since they would be premature till this 
question about, who isa tenang is 
decided by agreement or decision of the 
Court. f 


_ The Division Bench rendered its afore- 
said decision on January 28, 1977. 


8. However, the decision of the 
Supreme Court in Damadilal’s case 
which was pronounced on May 7, 1976 
was unfortunately not pointed out to 
the Division Bench of this Court, 
though the three Judges’ Bench of the 
Supreme Court in Damadilal’s case 
could not persuade itself to accept as a 
general proposition of law enunciated 
fn Anand Nivas’s case (supra) while 
rejecting the English view that the 
statutory tenant has a „personal right 
of protection only and has no estate 
and therefore, it is not heritable, In 
the present revision it was urged be- 
fore the learned single Judge that since 
the view of the Supreme Court in 
Anand Nivas’s case that the statutory 
tenancy is not an estate and, therefore, 
not heritable does not hold good in 
view of this latter decision of the Sup- 
reme Court in Damadilal’s case, the 
decision of this Court in Nanumal’s 
gase which is founded on the view in 
Anand Nivas’s case requires fo be re- 
considered from all the angles of the 
problem and the learned single Judge, 
therefore, placed the matter before the 
Honourable Chief Justice for referring 
~€o a larger Bench. We have therefore, 
to consider as to what the Supreme 
Court decision decided in Damadilal’s 
case, 


9. In Damadilal’s case a three 
Judges’ Bench of the Supreme Court 
was concerned with a question, whe- 
ther the heirs of original deceased-ten- 
ants could be brought on record in 
their place and could prosecute the 
proceedings before the Rent Court. The 
plaintiff-landlords had prayed for evic- 
flon of the original defendant-tenants 
from the non-residential premises on 
two grounds: (i) default in payment 
of rent, and (ii) bona fide requirement 
of the plaintiffs after determining the 
fenancy. The trial Court dismissed the 
suit holding against the plaintiffs on both 
fhe grounds. The first Appellate Court 
reversed the finding of the trial Court 
on the question of bona fide require- 
ment though it affirmed its finding on 
the ground of default in payment of 
rent, A decree for eviction was, there- 
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fore, passed. The original defendant- 
tenants preferred a second appeal, to 
the High Court, During the pendency 
of the appeal, both the defendants died 5 
with the result that a contention was ^ 
urged on behalf of the landlords that 
the appeal abated since the right of a 
statutory tenant under the Madhya 
Pradesh Accommodation Act was mere- 
fy a personal right which was not 
heritable and could not have devolved 
upon their heirs, The High Court nega- 
tived this contention and allowed the 


appeal restoring the judgment of the 
trial Court which had dismissed the 
suit, In appeal, at the instance of the 


plaintiff-landlords, one of the conten= 

tions, inter alia, regarding abatemen® 

of the appeal was reiterated, Gupta, J.. 

speaking for the Court, referred to the > 
earlier decision of the Supreme Court 

in Anand Nivas’s case (supra) and ob- 

served as under in paragraph 11 of his 

judgment: 


'"We find it difficult to appreciate 
how in this country we can proceed on 
the basis that a tenant whose contrac= 
tual tenancy has determined but who 
is protected against eviction by the 
statute, has no right of property but 
only a personal right to remain in 
occupation, without ascertaining what 
his rights are under the statute. Tha 
concept of a statutory tenant having no 
estate or property in the premises 
which he occupies is derived from the. 
provisions of the English Rent Acts, 
But it is not clear how it can be as~? 
sumed that the position is the same in 
this country without any reference to 
the provisions of the relevant statute 


Tenancy has its original in contract. 
There is no dispute that a contractual 
fenant has an estate or property in the 
subject-matter of the tenancy, and 
heritability is an incident of the ten= 
ancy. It cannot be assumed, however, 
that with the determination of the ten- 
ancy the estate must necessarily dis- 
appear and the statute can only pre- 
serve his status of irremovability and 
not the estate he had in the premises 
im his occupation. It is not possible to 
elaim that the “sanctity” of contract 
cannot be touched by legislation, Itis ' 
therefore necessary to examine the pro- * 
visions of the Madhya Pradesh Accom- 
modation Control Act, 1961 to find out 
whether the respondents’ predecessors- 
in-interest retained a heritable interes? 
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in the disputed premises even after the 
termination of their tenancy.” 
(Emphasis supplied by us) 


«The Supreme Court thereafter referred 
to the relevant provision of the defini- 
tion of word “tenant” contained in 
Section 2 (i) of the Madhya Pradesh 
Accommodation Control Act, 1961, 
which read as under 


“a person by whom or on whose ac» 
count or behalf the rent of any accom- 
modation is, or but for a contract ex- 
press or implied, would be payable for 
any accommodation and includes any 
person occupying the accommodation as 
a sub-tenant and also any person con- 
tinuing in possession after the termi- 
mation of his tenancy whether before or 

“after the commencement of this Act} 
but shali not include any person against 
whom any order or decrea for eviction 
has been made.” 


The Supreme Cour? found that the de= 
finition placed a person in possession 
after his tenancy has been determined 
at par with a contractual tenant and 
unless the context indicated the inten- 
tion otherwise under the Act, the inci- 
dence of both the tenancies—contractual 
and statutory so-called, must be consi- 
dered to be the same. In the context of 
the definition, the Supreme Court was 
of the opinion that a tenant could not 
be held to have a personal right merely 
to retain his interest in the premises, 
„Section 14 of Madhya Pradesh Accom~ 
*modation Control Act, 1961, was relied 
upon in support of its view since the 
Court did not find anything to suggest 
that it did not apply to all tenants as 
defined in Section 2 (i). In the opinion 
of the Supreme Court, in England, the 
statutory tenant’s right to sublet is 
derived from the specific provisions of 
fhe Act conceding this right to him 
while under the Madhya Pradesh Ac- 
commodation Control Act, 1961, and 
similar other Indian statutes, the right 
flows from the status as a tenant, A 
Special Bench decision of the Calcutta 
High Court in Krishna Prasad Bose v, 
Sarajubala Dasi (1961) 65 Cal WN 293, 
where Bachawat J. spoke for the Court 
while considering a similar question im 
_ the context of West Bengal Premises 
' Rent Control (Temporary Provisions) 
Act, 1950, was referred to in Damadi- 
Ials case, and the following passage 
made therein was quoted with ap- 
proval : 
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“The Rent Control and Tenancy Acts 
create a special world of their own 
They speak of life after death. The 
statutory tenancy arises phoenix-like 
out of the ashes of the contractual ten- 
ancy. The contractual tenant may die 
but the statutory tenant may live long 
thereafter, The statutory tenant is an 
ex-tenant and yet he is a tenant.” 


The Supreme Court, therefore, was of 
the opinion that the concept of statutory 
tenancy under the English Rent Act 
and under the Indian statutes like the 
Madhya Pradesh Accommodation Control 
Act, 1961, rested on different founda- 
tions, It, therefore, ruled that the 
original deceased-tenants had heritable 
interest in the premises and their heirs 
must, therefore, be brought on record, 
for purposes of prosecution of the ap- 
peal, The following propositions 
emerge from the decision of the Sup- 
reme Court im Damadilal’s case; 


(a) A tenant whose tenancy is deter- 
mined can continue in possession of thé 
premises under the protection of a rent 
statute and can be conveniently describ- 
ed as a statutory tenant, 


íb) The estate or interest which a 
contractual tenant has under the con- 
tractual tenancy does not disappear 
with its termination. 

{c) A Rent statute not only protects 
a statutory tenant against the remova- 
bility but may also protect and pre- 
serve his estate or interest in the pre- 
mises, 

(d) Inasmuch as the Madhya Pradesh 
Accommodation Control Act, 1961 treats 
a person continuing in possession after 
determination of his tenancy as a 
tenant till a decree or an order of evic- 
tion has been made, the incidence of 
such a tenancy is the same as that of 
a contractual tenancy unless the other 
provisions indicate otherwise. 

(e) The right of a statutory tenant in 
England to sublet flows from the. rele- 
vant Acts while in Indian statutes 
similar to Madhya Pradesh Accommoda- 
tion Control Act, 1961 it flows from its 
status as a tenant. 

10. The pertinent question which, 
therefore, arises is, whether the princi- 
ple enunciated in the decision of Anand 
Nivas’s case (supra) is modified or vari- 
ed, In Anand Nivas’s case (supra), the 
Supreme Court was concerned with 
the question, whether a tenant whose 
fenancy hag been terminated has any 


È. 
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right to sublet the premises under the 
Bombay Rent Act as amended in 1959% 
The majority view of the Court was 
expressed by Shah J. who spoke for 
himself and on behalf of Hidayatullah 
J. While the third Judge Sarkar f, de~ 
livered a dissenting opinion, It was 
observed in the majority view that a 
person on his contractual tenancy being 
determined is entitled to retain his pos: 
session as long as he observes and per 
forms the conditions of tenancy not in~ 
consistent with the Act and pays stan= 
dard rent and permitted increases, 
Such a person has no interest in the 
property and consequently, therefore, 
no estate which he can sublef, assign or 
transfer, In the dissenting opinion 
Sarkar J, held that the word “tenant” 
as defined in the Bombay Rent Act 
took within its sweep contractual as 
well as statutory tenant and the latter 
has the same power to sublet as the 
former since the Bombay Rent Act has 
undoubtedly created a right in such a 
tenant to continue in occupation of the 
Property which he can always trans- 
er, 


li, Before we deal with the ques 
tion which we have posed hereinabove, 
whether the ratio of Anand Nivas’s case 
(supra) is varied or modified, we may 
shortly refer to another judgment of a 
Division Bench of two Judges of the 
Supreme Court in Jagdish Chander 
Chatterjee v. Sri Kishan (1972) 2 SCO 
451, which applied the principle laid 
down in Anand Nivas’s case, The ques- 
tion which arose for consideration in 
Jagdish Chander’s case (supra) was 
whether on death of a statutory ten- 
ant his heirs succeeded to the tenancy 
so as to claim protection of the Rajas- 
than Premises (Control of Rent and 
Eviction) Act, 1950, In that case, dur- 
ing the pendency of second appeal at 
the instance of the landlord against the 
Judgment of the first Appellate Court 
reversing the judgment of the trial 
Court and dismissing the suit for evic= 
tion on the ground of bona fide re- 
quirement of the landlord, the fenant 
died. His heirs and legal representatives 
were brought on record, {It was con- 
tended on behalf of the Iandlord in 
second appeal that the protection given 
by the Rajasthan Premises (Control of 
Rent and. Eviction} Act, 1950 was per 
sonal to the statutory tenant and on 


his death, it was nó- fonger „necessary ` 


for the landlord to show that he re- 
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quired the premises bona -fde` and: reas 
sonably and was entitled to eviction de= 
cree on showing that the contractual 
tenancy was validly determined, Palem, 
kar, 4, speaking for the Court, refert“ 
red to the definition of word “tenant” 
given in Section 3 {vii) of the Rajas= 
than Act which provided as unders 


“Unless there is anything: repugnanl 
in the subject or context — “tenant” 
means the person by whom reng is, or 
but for a contract express or implied 
would be payable for any premises and 
includes any person holding or occupy= 
ing the premises as a sub-tenant or any 
person continuing in possession aftex 
the termination of a tenancy in his fave 
our otherwise than under the provi= 
sions of the Act.” k 


The Supreme Court held that when the 
original tenant died, he was only a 
statutory tenant with merely a per- 
sonal right to remain in possession till 
the eviction decree is passed under the 
provisions of the Rajasthan Rent Act and 
the heirs were incapable of inheriting | 
any estate orinteresg inthe original ten= 
ancy since there was none, and as they 
were not within the definition of word 
“tenant” under the said Act, they could 
not, in their own right, claim the pros 
tection of the said Act, 


12. It has been strenuously urged on | 
behalf of the petitioner-landlords tha’ 
the basic view pronounced in Anand 
Nivas’s case (supra) about the status of | 
a statutory tenant rests on the assum 
tion that on determination of a cons 
tractual tenancy, a person continuing | 
in possession has only a personal right | 
of irremovability protected under Sec= 
tion 12 (1) of the Bombay Rent Act, 
because it recognises his right to ree 
main in possession so long as he’ pays 
and is ready and willing to pay the 
standard renf and permitted increases 
end performs the other conditions -of 
the tenancy, He has no right to en« | 
force the terms and conditions of the 
original tenancy after if is determined. 
This view about the status of a status 
tory tenant under the English Act, 
namely, increase of Rent and Mor-« 
tagage Interest (Restriction) Act, 1920 
and pronounced in Solomon v. Orwell 
(1954; 7 All ER 874 was assumed to ba” 
valid and good under the Indian sta- 
tutes without -considering as to what 








ts.the position under the relevant pro- 


visions of a given statute. In submis= - 
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sion of the learned Advocate 
plaintiff-landlords, in order to deter- 
mine whether a statutory tenant has 
estate or interest in the premises one 
has to refer to the provisions of the 
relevant statute governing a given case, 
as held by the Supreme Court in 
Damadilal’s case. It was emphasised by 
the learned Advocate for the plaintiff- 
landlords that the material portion of 
the definition of word “tenant” in Sec- 
tion 5 (11) of the Bombay Rent Act, 
as in force in Gujarat, is in pari mate- 
ria with the definition in the Madhya 
Pradesh Accommodation Control Act, 
1961, since every person remaining 
after determination of the lease in pos- 
session of the premises is included in 
the definition of the term “tenant” in 
the Bombay Rent Act as was the posi- 
tion under the Madhya Pradesh Ac- 
commodation Control Act with which 
the Sunreme Court was concerned in 
Damadilal’s case. 


13. We are of the opinion that read- 
ing of the decision in Anand Nivas’s 
case by the learned Advocate for the 
plaintiff-landlords is not wholly justi- 
fied, The majority opinion referred to 
the definition of word “tenant? in 
Section 5 (11) and after analysing the 
main enactmen; as well as each of the 
clauses of the said section held that 
having regard to the plurality of its 
meaning the sense in which the expres- 
sion is used in different sections and 
even clauses must be ascertained from 
the context of the scheme of the Act, 
the language of the provision and the 
object intended to be served thereby. 
We are further of the opinion that the 
definition of the word “tenant” under 
the Bombay Rent Act as is in force in 
Gujarat, is materially different from 
that under the Madhya Pradesh Acco- 
mmodation Control Act and similar 
other statutes. The majority opinion in 


for the 


Anand WNivas’s case has analysed this 
plurality of the meaning of word 
“tenant” in the following terms: 

“The expression ‘tenant’ in the dif- 


ferent clauses is defined to mean a con- 
tractual tenant or a statutory tenant 
or both. In the principal definition the 
expression ‘tenant’ means only a per- 
son who is a contractual tenant be- 
cause rent is payable by a contractual 
tenant and not by a statutory tenant. 
By clause (a)  sub-tenants and other 
persons who have derived title under a 
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tenant before the commencement of the 
Ordinance III of 1959 would be regard- 
ed as tenants. These would be sub- 
lessees, transferees or assignees of con~ 
tractual tenants. Similarly by clause 
(aa) persons to whom interest in pre- 
mises has been transferred in virtue 
of a notification issued by the State 
Government permitting in any area the 
transfer of interest in premises held 
under such leases or class of leases and 
to such extent as may be specified in 
notification, would be transferees of 
contractual tenants. Clause (b) contem- 
plates a tenant holding over and a 
statutory tenant alike; it takes in a 
person remaining in occupation with or 
without the assent of the landlord, 
when the premises were let to him or 
to his predecessor before the commen- 
cement of the Ordinance, Clause (c) 
includes in the definition the members 
of the family of a tenant, statutory or 
contractual residing with him at the 
time of his death, as may be decided 
in default by agreement by the Court. 


Having regard to the plurality of its 
meaning, the sense in which the ex- 
pression is used in different sections, 


and even clauses, must be ascertained 
from the context of the scheme of the 
Act, the language of the provision and 
the object intended to be served there- 
by.” 


It is no doubg true that the meaning 
of word “tenant” in the main enact- 
ment and in clauses (a), (aa) and (b) 
Section 5 (11) of the Bombay Rent 
Act appears to be akin to that given 
in the Madhya Pradesh Act. However, 
the intended definition of the- word 
“tenant” so as to take within its sweep 
the transmitted tenancy in favour of 


any member of the family of the de- . 


ceased-tenant residing with him at the 
time of his death as provided in clause 
(c) of Section 5 (11) of the Bombay 
Rent Act, is not to be found in the cor~ 
responding definition in the Madhya 
Pradesh Act, What is the effect of 
clause (c) will be required to be consi- 
dered, which we shall do at the appro- 
priate place. Suffice it to say for the 
present discussion that the definition of 
“tenant” under the Bombay 
Rent Act and the Madhya Pradesh Ac- 
commodation Control Act cannot be 
said to be in pari materia as contended 
by the learned Advocate for the plain- 
tiff-landlords so that it can be urged 
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that the ratio of Damadilal’s case has 
completely reversed the position settled 
by Anand Nivas’s case. The obvious 
reason for our disagreement is that the 
question whether a statutory tenant so- 
called has the estate or interest which 
is heritable or transferable can be re- 
. solved only by reference to the provi- 
sions of a given statute as held in 
Damadilal’s case (supra) and cannot be 
answered merely on the basis of the 
principles so far deduced from the legal 
position as established in English law. 
It must be, however, conceded in fair- 
ness to the learned Advocate for the 
plaintiff-landlords that ıt cannot be 
ruled out of hand, whether the statu- 
tory tenancy is heritable or not with- 
out reference to the relevant statute. 
The Division Bench of this Court in 
Nanumal’s case (supra), therefore, erred 
in so far as it proceeded as if it is a 
settled legal position that the statutory 
tenancy is not heritable without refe- 
rence to the relevant provisions of the 
Bombay Rent Act, 


14. The effect of the decision of 
Damadilal’s case came up for considera- 
tion before a Full Bench of the Delhi 
High Court in Haji Mohammed Din v. 
. Narain Dass (1979) 1 Ren CJ 129 in the 
context of the following facts. The 
_ appellants before the Delhi High Court 

were heirs of the tenants of the pre~ 
mises let out for non-residential pur- 
poses. The tenancies were terminated 
before the deaths of the original teu- 
ants. The decrees for eviction were 
passed against the heirs on the ground 
that they were not tenants under the 
Delhi Rent Control Act since the pro- 
tection under the said Rent Act was 
not available to the heirs of the statu- 
. tory tenants whose personal rights were 
inheritable, following the decision of 
the Supreme Court in Anand Nivas’s 
case and J. C. Chatterjee’s case (supra). 
The benefit of the amended definition 
of the word “tenant” was not available 
to the appellants since it was effective 
from jst .December 1975. One of the 
questions referred to the Full Bench 
was, whether the decision in Damadi~ 
Jal’s case would assist the cause of the 
appellants in preference to the majo- 
rity decision in Anand Nivas’s case and 
J.C. Chatterjee’s case (supra) while 
construing -the unamended definition of 
the word “tenant” under the Delhi 
Rent Control Act, 1958. The definition 
of word “tenant” was amended by Sev- 
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which was 


A.ER. 
tion 2 of the Delhi Rent Control 
(Amendment) Act, 1976 which was 


brought into force from Deceml2r 1, 
1975 so as to include, inter alia, such 
of the heirs as mentioned in clause (iit) 
of the said section subject to the order 
of succession and conditions specified in 
Explanations 1 and 2 respectively. The 
unamended definition of word “tenant” 
under the principal Act was in pari 
materia with that of the Madhya Pra- 
desh Accommodation. Control Act, The 
Full Bench was of the opinion that the 
decision of Damadilal’s case was pre- 
ferable to the previous decision jn ` 
Anand Nivas’s case, because, in the first 
place, the definitions in the Bombay 
Rent Act and the Madhya Pradesh Ac- 
commecdation Control Act were not 
quite the same; secondly, the decision 
in Damadilal’s case is to be preferred 
because it is the latest in point of time 
rendered after considera- 
tion of the decision in Anand Nivas’s 
case (supra). The Full Bench, there- 
fore, held that the unamended Delhi 
Rent Control Act would have confer- 
red upon an ex-tenant the status of “a 
tenant who is on par with that of a 
contractual tenant and consequently the 
interest of such a person to remain m 
Occupation after his tenarcy jis termin~ 
ated is heritable. The amended defi- 
nition, however, in the opinion of the 
Full Bench of the Delhi High Court, 
ex facie introduced an element of limit- - 
ed heritability in relation to a certain 
class of tenancies and it, therefore, 
answered that — “after the death of the 
person continuing in possession after 
the determination of his tenancy, the 
legal representatives had the limited 
right of inheritance as given in the 
definition of “tenant” in S. 2 (1) as 
retrospectively amended by the amend- 
ing Act of 1976.” 


15. We are in respectful agreement 
with the view of the Full Bench of the 
Delhi High Court that the definitions 
in the Bombay Rent Control Act and 
the Madhya Pradesh Accommodation 
Control Act were not in pari materia 
and, therefore, the ratio of the decision 
in Damadilal’s case would not com- 
pletely reverse the position settled by 
Anand Nivas’s case and we will be rs- 
quired to consider whether the statu- 
tory tenancy is heritable like the con< 
tractual tenancy by all the heirs of a 
deceased tenant or by limited class as 
was the position before the Full Bench 
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in Haji Mohammed Din v, Shri Narain 
Dass’s case (supra). 


16. This question shall have to he 
answered by reference to the provisions 
contained in the Bombay Rent Act. Be- 
fore we proceed to consider the rele- 
vant provisions of the Bombay Rent Act 
for this purpose, we must refer to the 
latest decision of seven Judges Bench 
of the Supreme Court in V. Dhanpal 
Chettiar v. Yasoda Ammal, (1979) 2 
RCJ 358, rendered on August 23, 1979 
under which the appeal at the instance 
of tenant was required to be heard by 
a larger Bench of the Supreme Court 
consisting of seven Judges in order to 
resolve the cleavage of opinion ` þe- 
tween various High Courts in India as 
also between several decisions of the 
Supreme Court on the question whe- 
ther there is any legal obligation to 
determine the tenancy by a notice as 
provided under 5. 106 of the Transfer 
of Property Act for the purposes of 
obtaining a decree for eviction against 
a tenant under any State Rent Control 
Act, Untwalia, J., speaking on behalf 
of the unanimous Court ruled that 
such a notice determining the tenancy 
is neither compulsory nor obligatory 
and once the liability to be evicted is 
incurred by a tenant, he cannot turn 
round and say that the contractual 
lease has not been determined because 
the jural_ relationship of a lessor and 
a lessee will come to an end only on 
passing of an order or a decree of 
eviction and till then a tenant continues 
to be a tenant under the extended defi- 
nition of the said term in the various 
State Rent Acts even though the con- 
tractual tenancy might have bee 
determined by a notice under S. 196 


of the Transfer of Property Act. A 
question might well arise in view of 
the far-reaching consequences of this 


decision of the Supreme Court in Dhan- 


pal’s case (supra) whether the well- 
known and recognized distinction þe- 
tween a contractual tenancy and a 


statutory tenancy has been completely 
erased. It may be profitable, therefore, 
to advert to the various premises of 
the reasoning which has impressed the 
seven Judges’ Bench of the Supreme 
Court in Dhanpal’s case (supra). The 
following premises have been emphas- 
ised by the Full Bench to reach the 
conclusion it did: 


(a) No notice as envisaged under 
S, 111 (g) of the Transfer of Property 
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Act, which provides for forfeiture of 
the tenancy, is legally obligatory waen 
the forfeiture takes place under State 
Rent Acts of a right of a tenant to 
continue in occupation of the property, 
save and except where a specific pravi- 
sion is made in that behalf for eviction 
on the ground of arrears of rent such 
as the one under the Bombay Rent Act 
or the West Bengal Rent Act. 

(b) Whereas the right of a lessor to 
obtain possession under the Transfer of 
Property Act can.arise only on the 
determination of the tenancy as provid- 
ed under S. 111 thereof, the right to 
possession of a lessor under the State 
Rent Act can only arise when the 
grounds on which a tenant can be 
evicted are established. Consequently, 
therefore, notice for determination cf 
contractual tenancy is obligatory under 
S. 111 (h) if a tenancy is not deter- 
mined otherwise as provided under Sac- 
tion 111 (a) to (g) However, the qu2s- 
tion of determination of a tenancy by 
notice would not arise under State Rent 
Acts which either in one language or 
the other has provided that a tenaat 
can be evicted only on the grounds 
prescribed therein, 


(c) The jural relationship between 


a landlord and a tenant as defined in 
the Rent Act would come to an end 
only when an order or a decree of 


eviction is made and not on determina- 


tion of a tenancy by a notice since 
according to the definition of word 
“tenant” under the State Rent Acts a 


person continuing in possession even 
after determination of the tenancy 1s 
included in the meaning of the word 
“tenant”, 


(d) The determination of a lease in 
accordance with the Transfer of Pro- 
perty Act is unnecessary and mere 
surplusage. 

(e) If protective umbrella is extend- 
ed by State Rent Acts against the evie~ 
tion to a tenant who is ready and wil- 
ling to pay the amount of standard 
rent and permitted increases and his 
observing and performing the other 
conditions of tenancy consistent with 
the Act, it is wholly unnecessary to 
import the contractual law engrafted 
in the Transfer of Property Act to che 


landlords seeking eviction under the 
Rent Acts, 

17. The following passages from 
Dhanpal’s case highlight the above 
premises ¿ $ 
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“We only observe here that when 
the State Rent Acts provide, under 
what circumstances and on what 


grounds a tenant can be evicted, it 
does not provide that a tenant forfeits 
his right to continue in occupation of 
the property and makes himself liable 
to be evicted on fulfilment of those 
conditions. Only in those State Acts 
where a specific provision has been 
made for the giving of any notice 
requiring the tenant either to pay the 
arrears of rent within the specified 
period or to do any other thing, such 
as the Bombay Rent Act or the West 
Bengal Rent Act, no notice in accord- 
: ance with cl. (g) is necessary...... 


Without adverting’ to the effect and 
the details of waiver of forfeiture, 
waiver of notice of quit, relief against 
forfeiture for non-payment of rent etc. 
as provided for in Ss, 112 and 114-A of 

_the Transfer of Property Act, suffice 
it to say that under the said Act no 
ground of eviction of a tenant has to 

. be made out once a contractual tenancy 

: is put to an end by service of a valid 

` notice under S. 106 of the Transfer of 

_ Property Act. Until and unless the 

_ lease is determined, the lessee is enti- 

: tled to continue in possession. Once it 

` is determined it becomes open to the 

: lessor to enforce his right of recovery 

` of possession of the property against 
him. In such a situation it was plain 
and clear that if the lease of the im- 

_ movable property did not stand determ- 

“ ined under any of the cls. (a) to (g) of 

: 5. 111, a notice to determine it under 
S. 106 was necessary. But when under 
the various State Rent Acts, either in 
one language or the other, it has been 

` provided that a tenant can be evicted 

, on the grounds mentioned in certain 
section of the said Acts, then how does 
the questions of determination of a 
tenancy by notice arise? If the State 

: Rent Act requires the giving of a par- 

- ticular type of notice in order to get a 

: particular kind of relief, such a notice 

` will have to be given. Or, it may be, 
that a landlord will be well advised by 

. way of abundant precaution and in 

` order to lend additional support to his 
case, to give a notice to his tenant 

intimating that he intended to file a 
suit against him for his eviction on the 

' ground mentioned in the notice. But 
that is not to say that such a notice is 
compulsory or obligatory or that it 
must fulfil all the technical require- 

ments of S, 106 of the Transfer of Pro- 
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perty Act, Once the liability to be 
evicted is incurred by tenant, he can. 
not turn round and say that the con- 
tractual lease 
ed. The action of the landlord in insti- 
tuting a suit for eviction on the ground 
mentioned in any State Rent Act will 
be tantamount to an expression of his 
intention that he doses not want the 
tenant to continue as his lessee and the 
jural relationship of lessor and lessee 
will come to an end on the passing of 
an order or a decree for eviction, Until 
then, under the extended definition of 
the word ‘tenant’ under the various 
State Rent Act, the tenant continues to 
be a tenant even though the contrac~ 
tual tenancy has been determined by 
giving of a valid notice under S. 106 of 
the Transfer of Property Act, In many 
cases the distinction between a contrac- 
tual tenant and a statutory tenant was 
alluded to for the purpose of elucidat- 
ing some particular aspects which 
cropped up in a particular case. That 
led to the criticism of that expression 
in some of the decisions. Without 
detaining ourselves on this aspect of 
the matter by any elaborate discussion, 
in our opinion, it will suffice to say 
that the various State Rent Control 
Acts make a serious encroachment in 
the field of freedom of contract. It does 
not permit the landlord to snap his 
relationship with the tenant merely by 
his act of serving a notice to quit on 
him. In spite of the notice, the law 
says that he continues to be a tenant 
and he does so enjoying all the rights 
of a lessee and is at the same time 
denied to be under all the liabilities 
such as payment of rent ete. in accord- 
ance with the law.” (Emphasis supplied 
by us). 























18. The Supreme Court thereafter 
referred to the various State Rent 
Control Acts such as Tamil Nadu Rent 
Act, Bombay Rent Control Act, Kerala 
Lease and Rent Control Act, East Pun- 
jab Urban Rent Restriction Act and 
Madhya Pradesh and Andhra Pradesh 
State Rents Acts etc. The observation 
made by the Supreme Court to the 
provisions of the Bombay Rent Act is 
illuminating. Untwalia, J., observed as 
under while adverting to the provisions 
of the Bombay Rent Act; 


“Adverting to the provisions of 
Bombay Rents, 


the 


e 


has not been determin- 


Hotel and Lodging . 





1980 


House Rates Control Act, 1947, if 
would be found from the definition of 
S. 5 that any person remaining in the 
building after the determination of the 
lease is a tenant within the meaning 
of cl. (11) Section 12 of the Bombay 
Act says that the landlord shall not be 
entitled to the recovery of possession of 
any premises sa long as the conditions 
mentioned in sub-s. (1) are fulfilled nor 
any suit for recovery of possession shall 
be instituted by a landlord against a 
tenant on the happening of the events 
mentioned in sub-s. (2) until the expi- 


ration of one month next after the 
notice is served on the tenant in the 
manner provided in S. 106 of the 
T: P. Act, as required by the 


said sub-section, 
a landlord may 


Sec, 13 provides that 
recover possession 2n 
certain grounds. Is it not plain then 
that on the happenings of the events 
or on the fulfilment of the conditions 
mentioned in Ss. 12 and 13 ete, the 
landlord becomes entitled to recover 
possession from the tenant, otherwise 
not, It will bear repetition to say that 
under the Transfer of Property Act in 
order to entitle the landlord to recover 
possession determination of the lease is 
necessary as during its continuance he 
could not recover possession, while 
under the State Rent Act the landlord 
becomes entitled to recover possession 
only on the fulfilment of the rigour of 
law provided therein. Otherwise not, 
He cannot recover possession merely by 
determination of tenancy. Nor can he 
be stopped from doing so on the 
ground that he has not terminated the 
contractual tenancy, Under the State 
Rent Control Acts the concept of the 
contractual tenancy has lost much of 
its significance and force,” (Emphasis 
supplied by us). 

19. The Supreme Court thereafter 
referred to its different decisions under 
the different Acts where it has taken a 
view that determination of contractual 
tenancy is a pre-requisite for initiating 
eviction proceedings under the State 
Rent Control Act. Before referring to 
the different decisions, the Full Bench 
of the Supreme Court referred perti- 
nently to the decision of a Constitu- 
tion Bench of the Supreme Court in 
Rai Brij Raj Krishna v. S. K. Shaw & 
Bros., 1951 SCR 145 where the Consti- 
tution Bench in a slightly different 
context dealt with S; 11 of the Bihar 
Rent Act and observed as under3 
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_ “Section 11 is a self-contained sec- 
tion, and it is wholly unnecessary to 
go outside the Act for determining 
whether a tenant is liable to be evict- 
ed or not, and under what conditions 
he can be evicted. It clearly provides 
that a tenant is not liable to be evict- 
ed except on certain conditions, and 
one of the conditions laid down for the 
eviction of a month to month tenant is 


non-payment of rent......... The Act thus ' 
sets up a complete machinery for the. 
investigation of those matters upon. 


which the jurisdiction of the Controller : 
to order eviction of a tenant depends, : 
and it expressly makes his order final ' 
and subject only to the decision of the 
Commissioner.” : 


In that context it referred to the deci~ : 
sion of the Supreme Court in Bhaiya 
Punjalal Bhagwandin v. Dave Bhagwat- 
prasad Prabhuprasad, (1963) 3 SCR 312: .- 
AIR 1963 SC 120, which was a case : 
from this Court under the SBomkay . 
Rent Control Act. The passage from . 
the judgment of Raghubar Dayal, J. | 
who spoke for the Division Bench, : 
ruled that to remove the bar on the - 
landlord’s right to evict a tenant, it 
was necessary for him to serve with a 
notice determining his tenancy and 
also serving him with a notice under : 
sub-s, (2) of S. 12 of the Bombay Rent : 
Act. Untwalia, J. speaking for the ' 
Court in Dhanpal’s case (supra) with ' 
reference to this ruling of Raghubar . 
Dayal, J., observed as under:— ` : 


“As we have pointed sut above, this 
was necessary under the Transfer of 
Property Act as mere termination of © 
the lease entitled the landlord to reco- 
ver possession. But under the Rent: 
Control Acts it becomes an unnecessary . 
technicality to insist that the landlord 
must determine the contractual tenancy. 
It is of no practical use after so many 
restrictions of his right to evict the: 
tenant have been put. The restrictel 
area under the various State Rent Acts 
has done away to a large extent with - 
the requirement of the law of contract ` 
and the Transfer of Property Act. If. 
this be so why unnecessarily illogically - 
and justifiably a formality of terminat- 
ing the contractual lease should be, 
insisted upon? In Bhaiya Punjalal’s : 
case, if we may say so with very 
great respect, the principle of law lard, 
down by this Court in Rai Brij Raj | 
Krishna’s case (supra) and by the Pune j 
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jab High Court in the Hem Chand’s 
case (ILR (1955) Punj 35) was wrongiy 
distinguished..........06 

The difference in the wordings of Sec- 
tion 11 of the Bihar Act and S. 12 of 
the Bombay Act does not justify the 
conclusion that the provisions of the 
Transfer of Property Act have not been 
overridden by S. 12 of the Bombay 
Act reading it with S. 13 ete. This was 
the ground given for distinguishing 
Hem Chand’s case also by erroneously 
pointing out the distinction between 
Sec. 13 (1) of the Delhi and Ajmer 
Merwara Rent Control Act, 1952 and 
the Bombay Act. In our considered 
judgment Bhaiya Punjalal’s case was 
not correctly decided.” 


20. The Full Bench thereafter refer- 
red its another decision in Vora Abbas- 
bhai Ali Mohomed v. Haji Gulamnabi 
Haji Safibhai, (1964) SCR 157: AIR 1964 
SC 1341, which was also a case from 
this Court under the Bombay Rent 
Act, where Shah, J. speaking for the 
Court referred to S, 5 (11) (b) and 
observed that the said clause did not 
grant a right to evict a contractual 
tenant without determination of the 
contractual tenancy since the protec- 
tion from eviction is claimable by a 
tenant even after determination of the 
contractual tenancy so long as he paid 
or was ready and willing to pay the 
standard rent and permitted increases, 
and observed and performed the other 
conditions of tenancy which may be 
consistent with the provisions of the 
Act. The Full Bench, in that view of 
the matter, made a significant obser- 
vation as under; 

“In our view if “protection from 
eviction is claimable by the tenant even 
after determination of the contractual 
tenancy” then why import the con- 
tractual law engrafted in the Transfer 
of Property Act for seeking eviction of 
the tenant ?” 

21. The Full Bench thereafter ruled 
that the Constitution Bench in Mangital 
v. Suganchand Rathi, (1964) 5 SCR 239: 
AIR 1965 SC 101, did not decide cor- 
rectly when it held that a notice is 
essential for bringing to an end the 
relationship of landlord and tenant 
under the Madhya Pradesh Rent Act, 
1955. The Full Bench thereafter dis- 
sented and distinguished its decision in 
Manujendra Dutt v. Furendu Prosad 
Roy Chowdhry, (1957) 1 SCR 475, 
which was a case arising under the 
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Calcutta Thika Tenancy Act, 1949 and 
observed that it is not correct to say 
that S. 106 of the Transfer of Property 
Act providing for the termination of 
lease either by the lessor or lessee by 
giving requisite notice is an extra pro- 
tection against eviction. The Full Bench 
thereafter made the following impois 
tant observation in that context: 
“The purpose of this provision is 
merely to terminate the contract which 








-the overriding Rent Acts do not _per- 


mit to be terminated.” (Emphasis sup: 
plied by us), 


22. The Full Bench thereafter refer- 
red to its decision in P. Venkateswara 
Rao v. Chidamana Vankata Ramana, 
(1976) 3 SCR 551 where the Court was 
concerned with the question, whether 
notice to quit was necessary for seek- 
ing an order of eviction under the 
Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act, 1950. The 
Division Bench of the Andhra Pradesh 
High Court followed its earlier decision 
in Ullipamma v. S. Mohan Rao, (1969-1 
APLJ 351) for taking the view that a 
notice under Section 106 of the Trans~ 
fer of Property Act was not necessary, 
The earlier decision of the Andhra Pras 
desh High Court in Ullipamma’s case 
(supra) was approved by the Supreme 
Court not because there was a spe- 
cial provision under the Andhra Pras 
desh Act but because “a tenant con 
tinuing in possession after the termi- 
nation of the contractual tenancy and 
until an eviction order is passed against 
him continues on the same terms and 
conditions as before and he cannot ba 
evicted unless a ground 1s made out for 
his eviction according to the State Rent 
Act”. (Emphasis supplied by us), The 
Full Bench thereafter referred to its 
latest decision ım Sardarilal Vishwanatr 
v. Pritam Singh, (1979), 1 SCR 111 
where a Division Bench of the Sup- 
reme Court has taken the view that 
since the contractual tenancy was deter-~ 
mined by efflux of time no notice for 
terminating it is required before initia- 
ting the eviction proceedings under the 
Rent Act. The Full Bench made a very 
pertinent observation in this behalf to 
suggest that there is practically no 
difference between a contractual ten- 
ancy and a statutory tenancy when one 
considers the question under the Rent 
Control Acts. The said observation — 
reads as under: 
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“If we were to agree with the view 
that determination of lease in accor- 
dance with the Transfer of Property 
Act 1s a condition precedent to the 
starting of a proceeding under the State 
Rent Act for eviction of the tenant, we 
could have said so with respect that the 
view expressed in the above passage is 
quite correct because there was no 
question of determination of the lease 
again once it was determined by efflux 
of time, But on the first assumption 
we have taken a different view of the 
matter and have come to the conclu- 
sion that determnation of a lease in 
accordance with the Transfer of Pro- 
perty Act is unnecessary and a mere 
surplusage because the landlord cannot 
get eviction of the tenant even after 
such determination, The tenant conti- 
nues to be so even thereafter.” 


23. The passages which we have sef 
out above pointedly indicate that under 
State Rent Control Acts the concept of 
contractual tenancy has lost much of 
its significance and force, and that the 
restricted area under the various State 
Rent Acts has done away to a large ex- 
tent with the requirement of the law 
of contract and Transfer of Property 
Act, The sum total of these observa- 
tions is that having regard to the defini- 
tion of word “tenant” where a person 
continuing in occupation after deter- 
mination of contractual tenancy with 
or without the assent of the landlord, a 
person continuing in occupation accord- 
ingly is entitled to continue in occupa- 
tion on the same terms and conditions 
as before till an order of eviction is 
made against him under the relevant 
provisions of a State Rent Act. In our 
opinion, so far as the restricted area 
under the State Rent-Acts is concerned, 
the distinction between a contractual 
tenancy and a statutory tenancy is done 
away with and the extent of the ten- 
ancy under the State Rent Control Acts 
would be the same irrespective of the 
fact whether the contractual tenancy 
subsists or is terminated. If that is so, 
and we do not feel doubt in view of 
what we have extracted above from the 
Full Bench decision of the Supreme 
Court in Dhanpal’s case (supra), there 
is some estate or interest in a tenancy 
under the Bombay Rent Control Act 
which will be heritable on the demise 
of the original tenant. If that is so, 
the conclusion is inescapable that all 
the heirs of an original deceased ten- 
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ant would be entitled to succeed to that 
estate or interest which is protected by 
the Rent Act till the jural relationship 
of landlord and tenant is snapped by 
an order or decree of eviciion made 
under the relevant provisions govern- 
ing the question of eviction. We are of 
the opinion that the decision of the 
Division Bench of this Court in Nanu- 
mal’s case (supra) would be required 
to be reconsidered in view of the above 
conclusion which we have reached hav- 
ing regard to the decision of the Full 
Bench of the Supreme Court in Dhan- 
pal’s case (supra). The entire approach 
of the Division Bench of this Court in 
Nanumal’s case (supra) was condition- 
ed as a result of the legal position then 
prevailing under the decision of the 
Supreme Court in Anand Nivas’s case 
(supra). The decision of the Division 
Bench of this Court in Nanumal’s case 
proceeded on the legal position which 
was then prevailing that the statutory 
tenancy was not heritable and, there- 
fore, the Legislature had to step in to 
provide for the void that may arise in 
the field of the rights of the heirs to 
continue in possession after the demise 
of a statutory tenant. The Division 
Bench of this Court, therefore, observ- 
ed that since the protection under the 
Rent Control Act cannot be extended 
to all the heirs inheriting the leasehold 
rights irrespective of their need, the 
Legislature stepped in and provided a 
special mode of succession to the ten- 
ancy rights or to lease hold rights to 
those who were in need of it by limit- 


-ing it to the members of the tenant’s 


family residing with him without decid- 
ing the rank inter se. The basis of the 
protection under Section 5 (11) (c) of 
the Bombay Rent Act, according to the 
Division Bench of this Court, was, whe- 
ther the person claiming mght is depen- 
dent on the deceased statutory tenant 
and to such classes of persons the ten- 
ancy rights would devolve not in the 
strict sense of succession but in the 
sense of right to occupy and to posses- 
sion on the obligation of paying rent 
and enjoy protection against eviction 
except on the grounds mentioned in the 
protective Acts. The special mode of 
devolution enacted in Section 5 (11) (e) 
to the exclusion of general law of in- 
heritance applies also in case of con- 
tractual tenancy. Till qualified class of 
persons as envisaged in Section 5 (11) 
(c) is available, any one of them in she 
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manner provided therein would be en- 
titled to transmission of tenancy and on 
his death any one of his family staying 
with him would be further entitled to 
transmitted tenancy in the same way, 
We are afraid that this exposition of 
law and the premises thereof would not 
hold the field in view of the aforesaid 
decision of the Supreme Court in 
Damadilal’s case read with that in 
Dhanpal’s case, If there does not exist 
a well recognized distinction between a 
contractual tenancy and a statutory ten- 
ancy governed by the Kent Control 
Legislations, and if the difference is 
erased to such an extent that no ap- 
parent distinction is visible and that is 
the position indeed, in view of the two 
decisions of the Supreme Court the 
iew of Division Bench in Nanu- 
mal’s case that there is a special mode 
of succession under Section 5 (11) (c) 










of the Bombay Rent Act cannot 
be affirmed since the very pres 
` imise of the decision of the Full 


Bench of the Supreme Court in Dhan= 
‘tpal’s case is that the law of contract 
and transfer of property should not be 
‘fincorporated in that restricted area 
where the Rent Acts operate particular- 
ly having regard to the definition of 
‘jword “tenant” in almost all the Rent 
a person continuing in oc- 


after determination 
tenancy is‘for all intents 
‘land purposes a tenant entitled to all 
the rights and subject to all the obliga- 
tions under the relevant Rent Act, 


24. The next question which would, 
therfore, arise is that if all the heirs 
of a deceased tenant especially a statu- 
tory tenant, are entitled to inherit the 
tenancy rights, whether the provision 
contained in Section 5 (11) (c) of the 
Bombay Rent Act providing for trans- 
mission of such rights only to the 
members of the family residing with 
the tenant, warrants the view, which 
we are inclined to take, that all the 
heirs of a deceased tenant would be 
entitled to inherit the tenancy rights 
since the Division Bench of this Court 
in Nanumal’s case has ruled that on 
the recognized principle of interpreta- 
tion of statutes the said provision 
should be so construed that only one 
person is entitled to be nominated by 
agreement or declared by Court as ten- 
ant though the Division Bench did re- 
cognize and express its anxiety that this 
view was fraught with some dangers 
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inasmuch as the qualified members 
other than one nominated or declared 
as tenant would be at the mercy of 
the latter and in a given case the rights 
inter se of such persons shall have to 
be decided. The Division Bench of this 
Court, in reaching this conclusion, re- 
ferred to a decison of the Court of 
Appeal in England in Dealex Properties 
Ltd. v, Brooks, (1966) 1 QB 542 where 
the Court of Appeal was concerned 
with a provision contained in Section 
42 (1) (g) of the Rent and Mortgage 
Interest (Restrictions) Act, 1920. The 
facts in that case were that the respon- 
dent Brooks was a statutory tenant 
when he died in 1947. His son and 
daughter continued to occupy the house 
sharing the expenses including that of 
rent, The rent book was in the name 
of the son from 1947 till 1963. The 
daughter had replied to the landlord's 
agent in 1961 that her brother had 
taken over the tenancy after their 
father’s death. The landlord served the 
notice to quit on the -daughter and 
claimed possession of the house on the 
demise of the son in 1963. The Court 
of Appeal held that the proper infer- 
ence from the proved facts was that 
the tenancy rights of Brooks devolved 
on his son who became the tenant of 
the house and, therefore, there couid 
be no further devolution of the rights 
after his death. Section 12, was an in- 
terpretation section and not a definition 
provision. ` Sub-section (1) (g) inter- 
preted the word “tenant” as under3 


“The expression ‘tenant’ includes the 
widow of a tenant ‘dying intestate’ who 
was residing with him at the time ‘of 
his death or, where a tenant dying in- 
testate leaves no such widow or is a 
woman, such member of the tenant’s 
family so residing as aforesaid as may 
be decided in default of agreement by 
the country court.” 

(Emphasis supplied by us) 


The words “dying intestate” in sub- 
section (1) (g) were repealed by the In- 
crease of Rent and Mortgage Interest 
(Restrictions) Act, 1935. The wori 
“such” ‘was inserted in the said sub- 
section by the Housing Repairs and 
Rents Act, 1944. A contention was 
urged before the Court of Appeal thaf 
the Court should construe the word 
“member” as “members” as prescribed 
under the Interpretation Act, 1889 un- 
less the statute evinced a contrary in- 








1986 
tention. Harman L. J. ruled out this 
contention and refused to read singular 
as plural as it would lead to fearful 
consequences, He emphasised in support 
of his views that words “dying in- 
testate” would indicate that it would be 
one person only. It is again only one 
person who can be widowed, and 
the member of the family who can in- 
herit seems, therefore, to be only one 
‘person. Diplock L. J. dismissed the con- 
tention that the words “such member” 
are to be read in plural and the status 
of irremovability cannot be acquired 
under S. 12(1)(g) succession by more 
than one member of the family since 
any other construction would lead to 
absurd consequences. In our opinion, 
the application by the Division Bench 
in Nanumal’s case of the construction 
placed- by the Court of Appeal on the 
provision contained in Section 12 (1) 
(g) of the Increase of Rent and Mort- 
gage Interest (Restrictions) Act, 1920 in 
Dealex Properties Ltd.'s case (supra) 
appears, with respect to be on assump- 
tion that the provision of S. 5 (11) (c) 
and Section 12 (1) (g) are in pari 
materia, Section®5 (11) (c) reads as 
under: 

"5. In this Act unless there is any- 
thing repugnant to the subject or con- 
text— 

(11) “tenant” means...and includes— 

(c) (i) in relation to premises let for 
residence, any member of the tenant’s 


family residing with the tenant at the 
time of, or within three months imme- 
diately preceding, the death of the ten- 
ant as may be decided in default of 
agreement by the Court, and 

(ii) in relation to premises let for 
business, trade or storage, any member 
of the tenant’s family carrying on busi- 
ness, trade or storage with the tenant 
in the said premises at the time of the 
death of the tenant as may continue, 
after his death, to carry on the busi- 
ness trade or storage, as the case may 
be, in the said premises and as may be 
decided in default of agreement by the 
Court.” 

(Emphasis supplied by us) 

25. The Legislature has in its wis- 
dom thought fit to confer the status of 
a tenant, and consequently the right of 
jrremovability on any member of the 
family of a deceased tenant. The word 
“any” is a word which excludes limita- 
tion or qualification and is as wide as 
possible, In Stroud’s Judicial Dictionary, 
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Fourth Edition, 1, at page 145 the fol- 
lowing meanings given for word “any” 
are illuminating: 

"I xxxx x x 


(2) “Any” is a word which excludes 
limitation or qualification (per Fry L.J. 
Duck v. Bates (1883) 12 QBD 79); “as 
wide as possible” (per Chitty J., Beckett 
v. Sutton (1882) 51 LJ Ch 433) 

x x x x 


(3) So, under a devise to three per- 
Sons as tenants in common in tail, and 
in default of such issue ‘cf any of 
them’, over; cross remainders were im- 
plied, and ‘any’, in effect read ‘all 
(Waston Eq. 1410, citing Powell v. 
Howells (1868) 3 QB 654 — see now 2 
Jarm, 8th Ed. 669; see Holmes v. Mey- 
nell, (1681) T. Raym 452). But see also 
Re Fowles (1968) QWN where it was 
held that a bequest to “any hospital in 
Queensland... controlled by the Metho- 
dist Church” could be limiteé to any 
one or more and need not be divided 
among every hospital se controlled, 

(4) x x xxx 


(5) But its generality may be restrict- 
ed by the subject matter or the con- 
text, Thus “any ACTION” (County 
Courts Act 1856 (c. 108) Section 36, 
meant any county court action (Re 
Copp (1881) 6 QBD 607). So, under 
Bankruptcy Rules 1870, Rule 295 “any 
CREDITOR” might oppose registration 
of resolutions; but that meant “any 
creditor who had previously proved his 
debt” (Ex, p. Bagster (1883) 24 Ch D 
477, C. P. Wells v. Greenhill, (1822) 5 
B, & Ald. 869); see now Bankruptcy 
Act 1914 (ce. 59) Section 80 and Ex. P. 
Ditton (1879) 11 Ch D 56. So, “ather 
person” (R. S. C. Order 42, Rule 32; 
now Order 48, Rule) meant by the con- 
text, any officer of a judgment-debtor 
corporation (Irwell v. Eden (1887) 18 
QBD 588); and by a context “any per- 
son might mean any eligible person 
(Tobacco Pipe Makers v. Woodroffe 
(1825) 7 B. & C 835); see also Metro- 
politan Board of Works v. London & 
North Western Railway (1880) 14 Ch 
D 521). So under Charities Producer 
Act 1812 (c. 101) “any two or more 
persons” to present a petition meant 
persons having an interest (Re Bedford 
Charity 2 Swanst 518); see R. v. Comp- 
troller General of Patents (1£99) 1 QB 
909).” 


If the connotation of word “any” defies 
limitation or qualification unless its 
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generality is restricted by the subject 
matter or the context, its import would 
be as wide as possible and it is only 
the subject matter or the context which 
can impose limitation or qualification 
on the meaning of the said word, We 
are unable to find in the subject mat- 
ter or the context in this part of the 
definition any qualification or limita- 
tion other than the prescribed period of 
residence with the deceased tenant of 
a residential premises or the require- 
ment of the conduct of business etc. of 
the tenant so far as non-residential pre- 
mises are concerned, We.would, there- 
fore, not be justified in spelling out the 
restrictive meaning of the word “any” 
as has been done by the Division 
Bench in Nanumal’s case (supra). If the 
import of word “any” cannot be re- 
stricted, the necessary consequence is 
that there can be more than one mem- 
ber who can be nominated by the 
agreement amongst the qualifying 
members or appointed by Court m de- 
fault of such agreement, 


26. A subsidiary question also arises 
in this connection, whether the agree- 
ment envisaged in Section 5 (11) (e) 
(i) or (ii) is an agreement amongst the 
qualifying members only or is an 
agreement between such members and 
the landlord. The Division Bench of 
this Court in Nanumal’s case ruled that 
the agreement can be oniy amongst the 
qualifying members, and the landlord 
has no voice in the matter. In Salter 
v. Lask (1925) 1 KB 584, the Court was 
concerned with similar words in Sec- 
tion 12 (1) (g) of the Rent and Mort- 
gage Interest (Restrictions) Act, 1920, 
which. inter alia, provided that the ex- 
pression “tenant” would include such 
member of the tenant’s family residing 
with him/her at the time of his/her 
death as may be decided in default of 
the agreement by the county Court. 
Salter J. opined that this gives power 
to the members of the family of a 
deceased to decide amongst themselves 
as to who shall become the statutory 
tenant, and if they fail fo agree, then 
there is a power in the county Court to 
make a selection. It is axiomatic to 
say that this agreement may be ex- 
press or implied. In Sudhakar Kashiram 
v. Nagindas Atmaram (1972) 13 Guj LR 
536 this Court has taken the view that 
the landlord has no right to choose a 
member of the tenant’s family and ac- 
cept rent from him and the decree of 
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eviction obtained against such members 
is not binding on minors or other mem- 
bers, We are, therefare, of the opinion 
that the agreement contemplated under 
Section 5 (11) (c) (i) and (ii) is an 
agreement amongst the qualifying mem- 
bers only and such nomination is in- 
dependent of the landlord concerned or 
may be even against his wish. Since we 
are of the view that there is no restric- 


tion [or qualification in Section 5 (11) 
(c) (i) or (ii) so as fo restrict the 
transmitted tenancy rights on death 


of a tenant to one member of his fami- 
ly residing with him or carrying on 
business with him, as the case may be, 
a question would naturally arise as to 
what is the position of other members 
ofthe family ofa deceased tenant resid- 
ing or not residing with him at the 
time of his death but inheriting his 
tenancy rights. In Williams v. Williams 
(1970) 1 WLR 1530, one Mrs. Williams, 
who was a tenant of the flat in ques- 
tion died leaving behind her husband 


“and son who were residing with her at 


the flat. Each of them claimed tenancy 
rights in the flat. The county Court 
Judge granted the declaration that the 
husband Robert Williams would be the 
statutory tenant and the son Edward 
Williams should hand over the posses- 
sion at a certain date. The son Edward 
Williams appealed on the ground that 
the trial Court was wrong in law in 
finding in favour of his father on the 
ground of hardships as a relevant 
factor in deciding who should’ be 
the tenant by succession, and in 
any case evidence on record was 
insufficient to decide that issue, 
Lord Denning M. R., while dis- 
missing the appeal, refused to interfere 
with the decision of the county Court 
and made a very Significant observation 
as under: 


“This valuable controlled tenancy 
ought to be held for the benefit of 
them both.” 


The learned single Judge of the Bom- 
bay High Court in an unreported deci- 
sion in Minoo J. Patel v. J. B. Aga, 
Civil Revision Application No. 1556 of 
1963 decided on 9-2-1966 held that it 
would be extremely difficult to, hold 
that by reason of the provision inS.5 


(11) (e) the rights of the heirs of a 
contractual tenant were sought to be 
extinguished, and that in spite of the 


Section 5 (11) (c) it ws 


rovisions of ; 
3 be held that the rights 


required to 
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of heirs of a deceased tenant must be 
preferred to the rights of mere mem- 
bers of the tenant’s family as referred 
to in S. 5 (11) (c). A question, there- 
fore, arises that in view of the matter 
which we are taking, following the 
decisions of the Supreme Court m 
Damadilal’s case as weil as Dhanpal’s 
case (supra), that the recognized dis- 
tinction so far existing between a con- 
tractual tenancy and a statutory ten- 
ancy so-called has almost reached the 
vanishing point and the incidents of 
both the tenancies are almost at par, 
whether it can be urged. successfully 
that by reason of the provision of Sec- 
tion 5 (11) (c) the rights of the heirs 
inheriting tenancy rights on the demise 
of a tenant are extinguished, and thé 
same would devolve on that limited 
qualified class of persons as prescribed 
therein, We are of the opmion that it 
would be difficult to hold that their 
rights are extinguished in spite of the 
provision contained in 5. 5 (11) (co). A 
number of complicated ` problems may 
arise, if such a view is taken, as right- 
ly held by the learned single Judge of 
the Bombay High Court in Minoo J. 
Patel’s case (supra). Having regard to 
the overall consideration, we are of 
the opinion that as held by Lord 
Denning M.R. in Williams’ case (supra) 
that this valuable controlled tenancy 
‘rights ought to be held by any of the 
members of the family of a deceased 
tenant as may be nominated by agree- 
ment between the members residing 
with him or, in default, as may be 
determined by the Court, for the bene- 
fit of all the heirs inheriimg tenancy 
rights. It is no doubt true that for pur- 
poses of Rent Act only those members 
of the family of a tenant can be nomi- 
nated by agreement or determined by 
Court as tenants who may be residing 
or carrying on business ete. with a 
deceased tenant. Such persons may be 
‚successor tenants but they will hold the 
tenancy rights which have statutorily 
devolved upon them for the benefit of 
all other members residing with the 
deceased tenant, and/or the heirs in- 
heriting tenancy rights. In our ovinion, 
a landlord, for purposes of the Bombay 
Rent Act has to look to such successor 


tenants only and not to other family 


members and/or heirs of a deceased 
tenant legally entitled to the tenancy 
rights under the general law. A fur- 


ther question is likely to arise as to 
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what procedure should be followed if 
there is a default of agreement 
amongst the qualified. members as pre- 
scribed in S. 5 (11) (ce) of the Bombay 
Rent Act. The Division Bench of this 
Court, in Nanumal’s case (supra), has 
ruled that if such qualified members 
fail to agree or communicate their 
agreed decision, it would be open io 
the landlord to ask them to suggest 
the name to whom he should transmit 
the tenancy. If they fail to commu- 
nicate their decision within reasonable 
time, the landlord has to move the 
Court for declaration as’ to who should 
be treated as a transmitted tenant. But 
before this decision is made by the 
Court, no further action can be taken 
by the landlord and any action before 
taking proper proceedings as contem- 
plated by S. 5 (11) (c) (3) would be 
premature and must fail, and unless 
the Court determines as to who is a 
transmitted tenant, no liability to vay 
rent would arise and consequently, 
thérefore, a statutory notice as contem- 
plated under S. 12, which is a condi- 
tion precedent to initiate the eviction 


proceedings on the ground of arrears 
of rent, can be served since it is the 
primary duty of the landlord to get 


this question of transmission of tenancy. 
determined one way or the other, We 
are afraid that there is no warrant for 
the above view which the Division 
Bench of this Court in Nanumal’s case 
has taken. The support, which the 
Division Bench in Nanumal’s case has 
found for its view for the requirement 
of a statutory notice under S. 12 as a 
condition precedent to the initiation of 
eviction proceedings, is, with respect, 
not well founded. The obligation of 
determination of the question of suc- 
cessor tenant is not only on the land- 
lord. It may be, in a given case, on a 
person claiming the tenancy rights as 
successor under S. 5 (11) (c). We ap- 
preciate that if the question of succes- 
sor tenant arises and is determined 
before the initiation of the eviction 
suit or any other proceedings, it would 
be, in the interest of a landlord or a 
tenant, as the case may be, since this 
decision at a late stage in a. proceeding 
or suit under the Rent Act may require, 
in a given case, to support the proceed- 
ings afresh if the plaintiff or the appli- 
cant is ultimately held to be not a 
succescor tenant. However, this is not 


tantamount to saying that no proceed~ 
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ings can be initiated without deter- 
mination of the question of successor 
tenant, in the first instance, and all 


such proceedings initiated without that 
‘question being determined, would be 
premature. We do not find either in the 
Bombay Rent Act or the Rules fram- 
ed thereunder any provision, which 
would oblige a landlord or a tenant to 


get the question of successor tenant 
determined before initiating suit or 
proceeding under the Bombay Rent 


Act, In Taylor v. Willoughby (1953) 2 
All ER 642, the Court of Appeal was 
coneerned with such a situation, The 
facts in that case were that at the 
time of the death of a statutory 
tenant of a dwelling house within the 
Rent Restrictions Acts his son and his 
‘step-daughter were residing with him, 
No agreement could be reached be- 
tween them as to who was entitled to 
succeed to the tenancy of the house 
under S. 12 (1) (g) of the Increase of 
Rent and Mortgage Interest (Restric- 
tions) Act, 1920. The landlord having 
given a rent book to the step daughter 
and accepted rent from her, she com- 
menced ejectment proceedings against 
the son on the ground that he was a 
trespasser. The county Court Judge 
regarded himself as bound by the pro- 


visions of the Increase of Rent and 
Mortgage Interest (Restrictions) Rules, 
1920, and dismissed the action and 


Pirected the parties to apply for the 
determination of their dispute under 
Rule 19. The Court of Appeal held that 
the Judge was not bound by the rules 
to dismiss the action, and it woull 
have been better if the action had been 
allowed to stand over to give the parties 
an opportunity of applying under the 
relevant rule with liberty to both the 
parties to apply to restore the action, 
if no application was made by any of 
the parties. Sir Raymond Evershed 
M.R. in his opinion observed as under: 

oa On the whole, therefore; it 
seems to me that whaft-was in the 
Judge’s mind can be. better achieved, 
and should have been achieved, not by 
a dismissal of the action, but by stand- 
tng it over to give either party an op- 
portunity of making an application 
under the rules......... I contemplate that 
the proceedings will then the treated 
as standing over and either party will 
be at liberty to avply under the rules, 
or in this action to amend the plead- 
ings, or for any other purpose that they 
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lke. But, to make it clear, I think 
that each of’ the parties should be 
given express liberty to apply to re- 
store the action, so that, if neither 
party makes a move under the rules 
of 1920, either of them may apply to 


TESTOPEL oe. c cease 


«1. suggest that the order be dis- 
charged and this action be treated as 
standing over. If neither party takes 
the necessary steps under the rules the 
matter can come befcre the Judge, and 
he may require as a term of any fur- 
ther adjournment an undertaking from 
one or other that he or she will pro- 
ceed under the rules. These are matters, 
however, which, I think, should be left 
to the learned Judge.” 


The other two Judges Birkett LJ. and 
Romer L. J. agreed with the course 
suggested. We are, therefore, of the 
opinion that if in a suit or a proceed- 
ing under the Rent Act, a question 
arises as to who is the successor ten- 
ant under Section 5 (11) (c), the Court 
concerned should stay the suit or the 
proceeding, as the case may be, and 
direct the parties ta get the question 
as to who is the successor tenant deter- 
mined by appropriate proceedings. If 
both the parties before the Court agree 
that that question may be determined 
in the suit or the proceeding itself, the 
Court can equally decide that question. 
This course may expose a landlord or 
a tenant in a given case to support: the 
proceedings afresh if the Court deter- 
mines that the successor tenant is a 
person other than the party to that 
suit or proceeding, because of the want 
of proper statutory notice, the course 
rules by the Division Bench of this 
Court in Nanumal’s case (supra) in so 
far as it went in holding that no ac+ 
tion can be taken till the question as 
to who is the successor tenant is deter- 
mined and all the proceedings before 
such a determination are premature 
and must, therefore, fail, would lead 
to fearful and most inconvenient con- 
sequences where not only the landlord 
will not be able to initiate the proceed- 
ings but a member of the family of 
the deceased tenant can continue in 
occupation without paying the rent. Tt 
will also subject a successor tenant 
legally entitle to remain in occupation 
tothe liability of payment of contractual 
rent which may be more than the stan- 
dard rent if there is no agreement in 
a given case between the qualified per~ 
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sons residing with the deceased tenant 
because no proceedings can be initiated 
without determination of the question 
of successor tenant, In our opinion, 
the course prescribed by the Division 
Bench in Nanumal’s case is not only 
unwarranted under the Act and the 
Rules but would be detrimental to the 
interest of the causes of the landlords 
as well as tenants. In that view of the 
matter, therefore, the view of the Divi- 
sion Bench of this Court in Nanumal’s 
case that all the proceedings under the 
Rent Act would be premature till the 
question about who is the rightful 
successor tenant is determined by the 
appropriate proceedings 1s not correct, 
and the course of action which we 
have set out above commends itself to 
us as appropriate and legal course 
which Courts should adopt when a 
question as to who is a rightful succes- 
sor tenant arises before them in the 
proceedings under the Rent Act, 


27. There are two subsidiary ques- 
tions which now remain to be consider- 
ed, viz. if there can be more than one 
successor tenant, either ky agreement 
or by decision of the Court, what is 
the nature of such tenancy — whether 
it is joint tenancy or tenancy in com- 
mon and whether or not the tenancy 
right can be transmitted on more than 
one occasion. So far as the nature of 
tenancy is concerned, we are inclined, 
having regard to the object and pur- 
pose of the Bombay Rent Act and also 
on principle and authority, to prefer 
the view that if there are more than 
One successor tenant, either by agree- 
ment or by decision of the Court, they 
hold the tenancy rights as tenants in 
common rather than as joint tenants. 
It is axiomatic to say that a joint ten- 
ancy connotes unity of title, interest 
and possession and commencement of 
title, while the tenancy in common, on 
the other hand, implies only the unity 
of possession and unity of commence~ 
ment of title, without any unity of 
title or interest. It is no doubt true 
that the rule of English law is to pre- 
sume that a transfer to more than one 
person creates a joint tenancy with a 
right of survivorship unless there are 
words of severance, However, this prin- 
ciple of joint tenancy is unknown to 
India barring under Hindu Law in case 
of coparcenary between members of 
undivided Hindu family (vide: Joge- 
shwar Narain v, Ram Chund Dutt 
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(1896) 23 Ind App 37 (PC). This posi- 
tion in law is affirmed by the Supreme 
Court in Venkatakrishna v. Satyavathi 
AIR 1968 SC 751. It is also an accept- 
ed position in law that even if the 
transferees are members oof a copar- 
cenary, they will take as tenants in 
common unless a contrary intention ap- 
pears from the instrument of transfer 
or the grant (vide: Bai Diwali v. Patel 
Bechardas (1902) ILR 26 Bom 445. In 
Mahomed Jusab Abdulla v. Fatmabai 
Jusab Abdulla AIR 1948 Bom 53, Chagla, 
J. held that in India the Court must 
strongly lean against holdmg any parti- 
cular bequest or grant as a joint be- 
quest or a joint grant, and the pre- 
sumption must always be in favour of 
atenancy-in-common rather than a joint 
tenancy. The Court can always come to 
a different conclusion if that presump- 
tion 1s displaced by clear and cogent 
material to the contrary. We are, there- 
fore, of the opinion that in a case of 
more than one successor tenant either 
by agreement or by decision of the 
Court the nature of tenancy would be 
tenancy-in-common unless contrary in- 
tention appears to displace that pre-! 
sumption by clear and cogent evidence.f 


28, That takes us to the second sub- 
sidiary question, whether there can be 
successor totenancy rightson more than 
one occasion. There is a decision of this 
Court in Kunjiben v. Mohanlal (1974) 
15 Guj LR 107 where D. P. Desai, J. 
has observed that there are no restric- 
tive words in Section 5 (11) (c) (i) to 
suggest that the protection afforded 
under the said sub-section to the mem- 
bers of a family residing with the de- 
ceased tenant is only on one occasion 
or that there cannot be further succes- 
sion to the tenancy rights, The Division 
Bench in Nanumal’s case (supra) also 
was of the view that there is nothing 
in Section 5 (11) (c) (i) to cut down 
transmission of tenancy on one occa- 
sion only and that once the person 
who acquires transmission of tenancy, 
on his death again the question would 
be to whom the tenancy would be 
transmitted under S. 5 (11) (c) (i), be- 
cause a person who continues in pos- 
session by transmission of tenancy 
would be a statutory tenant and on his 
death the question of succession to his 
rights would arise. We are inclined to 
agree with this view of the Division 
Bench in Nanumal’s_ case particularly 
because the distinction between a con- 
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tractual tenancy and a statutory ten- 
ancy has disappeared in view of the 
decision of the seven Judges’ Bench of 
the Supreme Court in Dhanpal’s case 
(supra), If a person continuing in pos- 
session with or without the assent of 
the landlord after the determination of 
the tenancy is a tenant for all intents 
and purposes his tenancy rights would 
be an estate which would be heritable 
by his heirs and, therefcre, the sub- 
mission that there can be succession 
only once to the rights of such a ten- 
ant whose tenancy has been deter- 
minated, does not commend to us and 
we respectfully agree with this view of 


the Division Bench of this Court in 
Nanumal’s case, 

29. In that view of the matter. 
therefore, we reframe the questions 


referred to us as under: 

(1) Whether the decision of the Divi- 
sion Bench in Nanumal Rajumal_ v. 
Lilaram Vensimal (1977) 18 Guj 
LR 858 is a good law in view of 
the decision of the Supreme Court in 
Damadilal v. Parashram (1976) 4 SCC 
855 and also in view of the decision 
in V. Dhanpal Chetter v. 
Ammal (1979) 2 Ren CJ 358? 


(2) If a statutory tenant has also an 
estate and the statutory tenancy is 
heritable and transferable, would it 
require to be determined by a notice 
under Section 106 of the Transfer of 
Property Act? 

30. Our answers to these two ques- 
tions are as under: 


(1) The decision of the Division Bench 
in Nanumal’s case is no longer a good 
law in view of the aforesaid two deci- 
sions of the Supreme Court, 

(2) No notice is required under Sec- 
tion 106 of the Transfer of Property 
Act to determine the statutory tenancy 
in view of the decision of the Supreme 
Court in Dhanpal’s case (supra). 

31. The matter will, therefore, go 
back to the learned single Judge for 
disposal of the revision application in 
view of our opinion in this reference, 
The costs will be costs in the cause. 


Answered accordingly, 
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THAKKAR, J.:— A very serious pro- 
_blem which can make an atheist turn to 
God in desperation, and demands imme- 
diate attention has crossed our path in- 
the course of our search for a solution 
to the question of law which has been 
referred to this Full Bench viz. whether 
in order to avail of the right conferred 
by Section 4 of the Partition Act of 1893 
it is an essential pre-condition that the 
claimant must be arraigned as plaintiff 
and not as a defendant. The problem 
highlighted is whether the concept of 
National Integrity notwithstanding, and 
the constitutional command of equality 
before law notwithstanding, can the right 
conferred on a citizen by the very same 
provision of an All India enactment be 
availed of only provided he is on the 
Indian soil at Calcutta but not if he is 
on the Indian soil at Bombay? Can the 
meaning and content of an All India 
statute depend on whether it is being 
interpreted in one State of India or in 
another? Can the conscience of India 
countenance a situation where law means 
one thing in Bombay and just the con- 
trary in Calcutta? We will be utterly 
failing in our duty if we did not under- 
score the compulsion to remedy this 
situation which has been tolerated too 
long. We will, therefore, return to this 
problem when we have dealt with the 
question referred to us which must en- 
gage our immediate attention. 


2. We must address ourselves right 
now to the question referred to us in 
regard to the interpretation of Section 4 
of the Partition Act which reads thus:— 


“4, (1) Where a share of a dwelling 
house belonging to an undivided family 
has been transferred to a person who is 
not a member of such family and such 
transferee sues for partition, the Court 
shall, if any member of the family being 
a shareholder shall undertake to buy the 
share of such transferee, make a valua- 
tion of such share in such manner as it 
thinks fit and direct the sale of such 
share to such shareholder, and may give 
all necessary and proper directions in 
that behalf, 


(2) If in any case described in sub-sec- 
tion (1) two or more members of the 
family being such shareholders severally 
undertake to buy such share, the Court 
shall follow the procedure prescribed 
by sub-section (2) of the last foregoing 
section.” 

Two High Courts, namely, High Courts 
of Bombay and Allahabad broadly speak-« 
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ing hold the view that the right confer- 
red by Section 4 of the Partition Act 
to compel a stranger transferee of an 
interest of a member of a joint family 
in a dwelling house can be availed of 
provided and only provided he is arraign- 
ed as a plaintiff in the proceeding and 
‘sues’ for partition. A diametrically op- 
posite opinion is held by four High 
Courts, namely, Calcutta, Patna, Orissa 
and the former High Court of Nagour, 
which have taken the view that such a 
right vis-a-vis a stranger transferee can 
be asserted irrespective of the fact whe- 
ther he is arraigned as a plaintiff or a 
defendant. It may be stated that the 
Madras High Court has cast its lot in 
favour of both the opposing views in the 
sense that a learned single Judge has in 
1950 taken the view propounded by the 
Bombay High Court whereas another 
learned single Judge has subsequently in 
1967 taken the opposite view though on 
the premise that the earlier judgment 
was distinguishable on facts. It is this 
conflict of opinion between two schools 
of interpretation— one represented by 
the Allahabad and Bombay High Courts 
and the other representéd by the Cal- 
cutta, Patna, Orissa and Nagpur High 
Courts which has given rise to the pre- 
sent reference. It is a matter of vital 
significance for this High Court in view 
of the fact that the Bombay view reflect- 
ed in Khanderao v. Balkrishna, AIR 1922 
Bom 121, being the view of a Division 
Bench of the then High Court of Bom- 
bay prior to the reorganisation of States 
is binding to this High Court and it may 
be necessary to overrule the earlier de~- 
cision if the other view prevails, 


3. The Calcutta, Patna and the Orissa 
High Courts as also the former High 
Court of Nagpur and the learned single 
Judge of the Madras High Court who 
has distinguished the view propounded 
by the same High Court in an earlier 
judgment have reached the conclusion 
that the right conferred by Section 4 on 
a member of an undivided family in re- 
spect of a dwelling house to compel a 
stranger transferee from another mem- 
ber of the family to sell his interest at 
a valuation made in accordance with the 
provisions therein can be exercised jir- 
respective of whether the stranger 
transferee is arraigned as a plaintiff or 
a defendant principally on the basis of 
four reasons viz :— 


(1) The object of the provision would 
be wholly fulfilled by adopting this view 
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whereas it would be partly frustrated if 
the Bombay view is accepted, 


(2) The protection afforded by Sec. 44 
of the Transfer of Property Act to secure 
that a stranger did not force his way 
into a family dwelling house and cause 
the resultant disruption or hardship 
would be defeated by taking the Bom- 
bay view, 


(3) The expression ‘to sue" 
in Section 4 is capable of interpretation 
which would fulfil rather than frustrate 
, the object underlying Section 4, for the 
expression ‘to sue’ signifies not only ‘to 
prosecute’ but also ‘to defend’ or to do 
something which the law requires for 
the better prosecution or defence of the 
case, 


(4) In a suit for partition every party, 
is in the position of a plaintiff, 


The earliest decision which has subscrib- 
ed to this point of view is that of the 
Calcutta High Court in Satyabhama_ v. 
Jatindra Mohan, AIR 1929 Cal 269. The 
matter came up before a Division Bench 
consisting of Suhrawardhy and Jack, JJ. 
The Division Bench sought support from 
the well-known principle that a party 
in a partition suit whether a plaintiff 
or a defendant, is at the same time the 
plaintiff as well as the defendant. The 
Division Bench proceeded to observe 
that this dual capacity of a party in a 
partition suit does not preclude even a 
defendant who claims a share into a 
dwelling house from being treated as 
plaintiff for the purposes of Section 4 of 
the Partition Act. The decision rendered 
by the Bombay High Court earlier in 
Khanderao’s case which was decided in 
41922 was cited before the Division Bench 
of the Calcutta High Court but the learn- 
ed Judges distinguished the said decision 
on two grounds which are not relevant 
for the purpose of the present discus- 
sion. They, however, did not follow the 
Bombay view to the contrary. In 1937 
this question arose before Stone, C. J. in 
the Nagpur High Court in Laxman v. Mt, 
Lahana Bai, AIR 1937 Nag 4. The learn- 
ed Judge apart from placing reliance on 
Satyabhama’s case decided by the Cal- 
cutta High Court concurred with the 
said view on an additional ground based 
on the interpretation of the expression 
‘to sue’, Reliance was placed on the in- 
terpretation of the expression ‘to sue’ 
quoted in Stroud’s Judicial Dictionary on 
the basis of Hesketh v. Lee, (1866-73) 2 
WMS Saund 84 (94), to wit: 
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“These words ‘to sue’ may be applied 
indifferently either to the defendant or 
plaintiff, or to the tenant or defendarit,’ 
for the suit of one party or of the other 
must be followed, and the words ‘to sue’ 
not only signify ‘to prosecute’ but also 
‘to defend’ or to do something which the 
law requires for the better prosecution 
or defence-of the cause.” 

It may be stated that the decision of the 
Bombay High Court in Khanderao’s case 
was not cited before Stone, C. J. In 1953 
the Allahabad High Court took the same 
view in Rukmi Sewak v. Munesari, AIR 
1953 All 332, But it is unnecessary to dis- 
cuss the reasoning which appealed to the 
Court in view of the fact that this view 
has in terms been overruled by the Alla- 
habad High Court itself subsequently in 
Sakhawat Ali v. Ali Husain, AIR 1957 
All 356 (FB). In 1955 a similar question 
again arose before the Calcutta High 
Court and its earlier view of 1929 in 
Satyabhama’s case was re-affirmed in 
Haradhone Haldar v. Usha Charan, AIR 
1955 Cal 292. Reliance was mainly plac- 
ed on the interpretation of the expres- 
sion ‘to sue’ vide Stroud’s Judicial Dic~ 
tionary (to which a reference was made 
by Stone, C. J. in Laxman v. Mt. Lahana 
Bai, AIR 1937 Nag 4), by Mookerjee, J, 
In paragraph (11) it was observed that 
the wider interpretation sufficiently satis- 
fies the plain literal test as well and the 
rule of strict grammatical construction 
does not necessarily exclude it. Khande~ 
rao’s case decided by the Bombay High 
Court was considered by the learned 
Judge but he expressed the opinion that 
the said view was opposed to the Cal- 
cutta view reflected in Satyabhama’s 
case decided in 1929 by a Division Bench 
of the Calcutta High Court which was 
not inclined to accept the Bombay view 
as to the limited scope of the section, The 
learned Judge also highlighted in para~ 
graph (9) of the judgment the need for 
a broader view and emphasized that 
judicial opinion had definitely favoured 
a wider and liberal construction which 
was necessary. He also emphasized the 
object of the statutory provision, name= 
ly, to prevent the intrusion or introduc- 
tion of a stranger into family dwelling 
house which was liable to be frustrated 
if the narrow interpretation was adopt- 
ed. It was observed that a liberal con- 
struction would result in the object of 
the provision being fully achieved. Thus, 
he added one more ground in support of 
this school of thought over and above 
the grounds which had already been 
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. articulated in the Nagpur case of Lax- 
man v. Mt. Bai. {supra). In 1967 
this question arose before the Madras 
High Court before Natesan, J. in Rama- 
swami v. Subramania, AIR 1967 Mad 156. 
The learned Judge did not agree with 
the Bombay view and opted for the libe- 
ral construction of the section as ac- 
cepted by the Calcutta High Court. He 
was faced with a difficulty because the 
same High Court in B. Ramayya v. Ven- 
kata Subbarao,, AIR 1950 Mad 214, had 
expressed the view which on the face of 
it supported the Bombay view. The 
learned Judge, however, distinguished 
the aforesaid judgment in B. Ramayya’s 
case and opted for the Calcutta and Nag- 
pur view. He relied on the reasons al- 
ready articulated, namely, (1) in the 
context of the frustration of the object, 
(2) the interpretation of the expression 
tto sue’ and (3) the reasoning in the con- 
text of the nature of the partition suit 
wherein even a defendant was in the po- 
sition of a plaintiff. He added one more 
ground based on Section 44 of the Trans- 
fer of Property Act which reads as 
under:— 


“44. Where one or two or more co- 
owners of immovable property legally 
competent in that behalf transfers his 
Share of such property or any interest 
therein, the transferee acquires as to 
such share or interest, and so far as is 
mecessary to give effect to the transfer, 
the transferor’s right to joint possession 
or other common or part enjoyment of 
the property, and to enforce a partition 
of the same, but subject to the condi- 
tions and liabilities affecting, at the date 
of the transfer, the share or interest so 
transferred. 


Where the transferee of a share of a 
dwelling house belonging to an un< 
divided family is not a member of the 
family, nothing in this section shall be 
deemed to entitle him to joint posses- 
sion or other common or part enjoyment 
of the house.” 


He emphasized that in view of Section 44 
of the Transfer of Property Act a 
stranger transferee of a share of a dwel- 
ling house belonging to an undivided 
family would not be entitled to joint 
Possession and that unless Section 4 was 
interpreted so as to enable a member of 
the undivided family to exercise his right 


to compel the stranger to sell his inter- 


est, the protection afforded by Sec. 44 
would be rendered nugatory. The Bom- 
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bay decision to the contrary was discus- 
sed in paragraph (13) of the judgment 
and was sought to be explained on the 
ground that on the facts of the case the 
Court itself had held that it was not Sec- 
tion 4 of the Partition Act but Section 2 
thereof which was attracted. Four years 
later the question came up before a Di- 
vision Bench of the Orissa High Court 
in Alakha v. Jagabandhu, AIR 1971 Ori 
127. The Orissa High Court overruled its 
earlier view which was in line with the 
Bombay view reflected in Khanderap’s 
case and cast its lot with the Calcuita 
and Nagpur High Courts. Reliance was 
placed on the grounds which had already 
been articulated. It is, therefore, not ne- 
cessary to refer to the reasoning which 
prevailed with the Orissa High Court. 
Lastly we may refer to a Division Bench 
judgment rendered by the Patna High 
Court in H. N. Mukharjee v. Shyam Sun- 
der Kuer, AIR 1973 Pat 142, which is 
in complete accord with the Calcutta 
view. Thus, there is a consensus evolved 
by Calcutta, Orissa and Patna High 
Courts which have established rapport 
with the earliest view propounded by 
Stone, C. J. in Laxman’s case in 1937. 
The reasoning which has found favcur 
with this school of interpretation by and 
large is as under:— 

(1) The object of Section 4 would be 
partly defeated if Section 4 is so can- 
strued as to confer a right only provid- 
ed the stranger transferee is arraigned 
as a plaintiff in the suit whereas the ob- 
ject would be completely fulfilled if the 
expression ‘to sue’ is interpreted in a 
broad liberal manner which is in accard 
with the meaning assigned to the expres- 
sion as stated in Stroud’s Judicial Dic- 
tionary so as to construe it as applying 
even to a case where one defends an 
action. 

(2) Reliance is also placed on the cir- 
cumstance that protection afforded by 
Section 44 of the Transfer of Property 
Act would be rendered nugatory unless 
the expression ‘to sue’ occurring in Sec- 
tion 4 of the Partition Act was so inter- 
preted. : 

(3) The peculiar nature of a partition 
suit wherein even a defendant is for all 
intents and purposes in the position of 
a plaintiff. 

4. We may now turn to the Bombay 
reasoning articulated in Khanderao’s 
case. We can do no better than to quote 
the relevant portion from the judgment 
of Maclecd, C. J. and the concurring 
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opinion of Shah, J, Macleod, C. J. 
dealt with the question as under:— 
“In this case a decree was passed in a 
Partition suit instituted by one Phulame- 
brikar asking for partition of his one- 
third share of a certain house in Poona, 
The house is owned by the following 
persons in equal shares, Phulambrikar 
who had bought one-third from Bhikaji 
a member of the original family of own- 
ers, Balvant the 2nd defendant a meme 
ber of that family, and Khanderao tha 
3rd defendant who derives his title 
through Gangadhar, a member of the ori- 
ginal family. After the partition decrea 
was passed, applications were made by 
the 2nd defendant under Section 4 of tha 
Partition Act, asking the execution 
Court to take action under that section 
with regard to the shares of the plaintiff 
and the 3rd defendant, 
The lower Court granted the application 
and an appeal against that decision was 
dismissed. Undoubtedly the 2nd defen- 
dant is entitled to have a valuation made 
of the share of the plaintiff who is a 
transferee from a member of the original 
family. But the lower Courts have also 
granted the application of the 2nd defen- 
dant with regard to the share of the 3rd 
defendant. That could only be done if 
the 3rd defendant could be considered as 
a transferee from a’ member of the 
family suing for partition. He is a trans- 
feree from a member of the family but 
it certainly cannot be said that he is 
suing for partition,” (Emphasis added), 
Jt will be seen that the judgment pro- 
ceeds on the hypothesis that the trans- 
feree from a member of the family can- 
not be said to be suing for the partition 
if he is not arraigned as a plaintiff. The 
question has not been elaborately cone 
sidered in the context of the aforesaid 
three reasons which have weighed with 
the other High Courts, namely, the argu- 
ment in the context of frustration and 
fulfilment of the object, the argument 
in the context of Section 44 of the Trans- 
fer of Property Act and the argument in 
the context of the peculiar nature of the 
partition suit. Shah, J. in his concurring 
opinion has observed as under:— 


“I agree, It is clear that defendant No, 
%s application under Section 4 of the 
Partition Act could succeed only against 
the person who is a transferee from a 
member of an undivided family and who 
sues for partition. I do not desire to ex- 
press any opinion as to what the effect 
of the application of defendant No. 2 be- 


has 
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ing granted against the plaintif under 
Section 4 would be upon the suit at the 
stage at which the right to buy out the 
plaintiff is asserted by the defendant No. 
2. That question does not arise at pre- 
sent, But I feel quite clear that Sec. 4 
is limited to the transferee who sues for 
partition, The right given to a sharer to 
buy out a transferee who is not a mem~ 
ber of the family is limited to a trans» 
feree who sues for partition and cannot 
be extended to any defendant co-sharer 
who may claim his share in a partition 


suit.” 
Sa 





(Emphasis added). 
It will be seen that Shah J. has also pro- 
ceeded on the assumption that it was 
self-evident that the right under: Sec- 
tion 4 could be availed of only provided 
that the stranger transferee was arraign- 
ed as a plaintiff or was the person who 
had initiated the proceedings, None of 
the aforesaid three dimensions of the 
matter, namely, the frustration of the 
object, the perspective from the stand- 
point of Section 44 of the Transfer of 
Property Act and the peculiar nature of 
the partition suit was highlighted before 
the Court. So also the interpretation of 
the expression ‘to sue’ occurring in Sec- 
tion 4 was not considered either by Mac- 
leod, C. J., or by Shah J. in view of the 
fact that it was not argued before the 
Court that the expression ‘to sue’ was 
capable of being used in the context of de~ 
fending an action as well as adverted to 
in Stroud’s Judicial Dictionary, The other 
proponent of the Bombay view is the 
Madras High Court. A learned single 
Judge of the Madras High Court in 
B. Ramayya’s case has followed the Bom- 
bay view. Though the Calcutta and 
Nagpur decisions were cited before him, 
he preferred to subscribe to the Bombay 
view, The aforesaid three facets of the 
matter, namely, the frustration of the 
object, the meaning of the expression ‘to 
sue’, the nature of the partition suit were 
not considered by him, It may also be 
stated that a learned single Judge of the 
same High Court subsequently has opt- 
ed for the Nagpur and Calcutta view as 
has been discussed earlier in the context 
of Ramaswami’s case decided by Natesan 
J. in 1967, 


5. The only other decision which now 
remains to be considered in support of 
the Bombay view is a decision rendered 
by a Full Bench of Allahabad High Court 
in Sakhawat Ali v. Ali Husain, AIR 1957 
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All 356. The Nagpur and Calcutta deci- 
sions were cited before the learned 
Judges constituting the Full Bench, but 
the reasoning unfolded therein did not 
appeal to them. They endorsed the view 
of the Bombay High Court in Khande- 
rao’s case propounded in the earlier judg- 
ment on the subject rendered by the 
Bombay High Court in 1922. The Full 
Bench also overruled an earlier decision 
rendered by a learned single Judge of 
the same High Court in Rukmi Sewak v. 
Munesari, AIR 1953 All 332. Though ap- 
parently it would appear that the Full 
Bench has subscribed to the Bombay 
view, on a close analysis of the decision 
it is evident that by and large the Full 
Bench has differed from the Bombay 
view and has in fact endorsed the Cal« 
cutta and Nagpur view subject to a rider. 
The rider added to the Calcutta view ap- 
pears to be that the right under Sec. 4 
cannot be availed of in a suit where a 
stranger transferee is arraigned as a de- 
“fendant if he has not in terms claimed 
a share therein in his capacity as a de- 
fendant. We will examine the scope of 
the rider in due course. For the present 
we wish to emphasize that by and large 
the Full Bench has subscribed ‘to the 
Calcutta view which is not in accord with 
the Bombay view though at first blush 
it might appear that the Full Bench has 
endorsed the Bombay view. This will 
become evident from the following pass- 
age extracted from paragraph (8) of the 
fudgment:— ' 


“It is a well established principle that 
a party to a partition suit, whether plain- 
tiff or defendant, is for many purposes 
at the same time a plaintiff as well as a 
defendant; and it has been held that if 
a defendant transferee in a suit for parti- 
tion claims a share in the dwelling house 
he can be treated as a plaintiff for the 
purposes of S. 4. In 1956 All LJ 508: 
(AIR 1956 All 687), this principle was 
affirmed by this Court, but it was held 
that a defendant transferee who had nei- 
ther entered into possession of the dwel- 
ling house nor had claimed a share there- 
in was not and could not be deemed to 
be a transferee who sues for possession 
within the meaning of S. 4. The correct- 
ness of that decision is not challenged in 
this reference.” 


What emerges from the statement of law 
contained in the aforesaid extract is that 
the- Full Bench recognises (1) that it is 
a well established principle that in a par- 
tition suit even a defendant is for many 
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purposes at the same time a plairitiff and 
a defendant and (2) that even if the 
stranger transferee is arraigned as a de=- 
fendant in a suit for partition, if he 
claims a share in a dwelling house, he 
can be treated as a plaintiff for the pur- 


-poses of Section 4. It is, therefore, abun- 


dantly clear that according to the Full 
Bench there can be no doubt or dispute 
about the proposition that it is not essen- 
tial that a stranger transferee is arraign= 
ed as the plaintiff in a suit in order to 
enable a member of the undivided family 
to compel him to sell his right on a 
valuation in enforcement of the right con- 
ferred by Section 4, In other words, when 
a defendant does assert his claim jor 
separation of a share from the dwelling 
house even in his capacity as a defendant, 
the right under Section 4 can be availed 
of by the members of the undivided 
family. The rider which is added by the 
Full Bench has been necessitated on the 
facts of that case which require to be 
stated for the purpose of understanding 
the point, In that case the transferee de= 
fendant was not in possession of any’ part 
of the dwelling house, Nor had he mada 
any claim for separation of his interest 
by partition in his capacity as a defen- 
dant. It was in the background of the 
Situation that the question came to ba 
examined from that limited perspective 
by the Full Bench as is evident from the 
following passage extracted from para: 
graph (12) of the judgment:— 


“The principal question to be decided 
is the meaning which must be given ta 
the words ‘such transferee sues for parti- 
tion’ in §. 4. Prima facie these words 
imply that in order to come within the 
ambit of the section the suit must be filed 
by the transferee, and such appears to 
be the view of the Bombay High Court, 
see Balshet v, Miransaheb, ILR 23 Bom 
77 and Khanderao Dattatraya v. Bal- 
krishna Mahadev, ILR 46 Bom 341: 
(AIR 1922 Bom 121). The object of 
the section is however to prevent the in- 
trusion of strangers into the dwelling 
house of an undivided family, and it has 
been held by other High Courts that the 
section should on equitable grounds bė 
so interpreted that it may cover those 
cases also in which the stranger, although 
defendant in the suit for partition, claims 
to be allotted his share, as by making 
such claim he may legitimately be deem- 
ed to be suing for partition. ‘Suppose 
however that the transferee defendant 


makes no such claim; can the plaintiff 





. 
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obtain the benefit of S. 4? In our opinion 
he cannot do so and we think it makes no 
difference whether the transferee defen- 
dant be in possession of the dwelling 
house (or part thereof) or not.” 





(Emphasis added). . 


The underlined portion from the afore- 
said extract makes 1t clear that the ques- 
tion has heen examined from the stand- 
point of a transferee defendant who does 
not claim partition or allotment of his 
share in his capacity as a defendant and 
the opinion expressed by the Full Bench 
is in the context of the problem posed 
from the aforesaid limited perspective. 
It is in this light that the conclusion of 
the Full Bench reflected in paragraph 
(15) of its judgment must be understood, 
Says the Full Bench:— 

"It was not strictly necessary for this 
court in 1966 All LJ 508: (AIR 1956 All 
687) to overrule the earlier decision of 
1953 All LJ 13: (AIR 1953 All 332), as 
the latter case was distinguishable on 
facts, but in view of what we have said 
the decision in Rukmi Sewak’s case can- 
not pe held to be correct. In that case 
the defendant was in possession of share 
in a dwelling house which he had ac- 
quired from one of the co-owners. A 
suit was filed against him for partition 
by one of the other co-owners, and al- 


though the defendant made no claim For 
the separation of his share, Mushtaq Ah- 


mad, J. granted the plaintiff the benefit 
of S. 4 of the Partition Act on the ground 
that that section applied irrespective of 
whether the transferee of a share is the 
plaintiff or the defendant. For the rea- 
sons we have given, we think that that 
case was not rightly decided.” 

(Emphasis added), 
tt will be seen that the Full Bench has 
reversed the view of Mushtaq Anmad J, 
in AIR 1953 All 332 to the effect that the 
benefit of Sec. 4 can be clatmed irres- 
pective of whether the transferee is 
arraigned as a plaintiff or a defendant 
in the context of a case (1) where the 
defendant was in possession of a share 
in the dwelling house and (2) where he 
had not made any claim for separation of 
his share. Thus, what emerges is that the 
Full Bench has taken the view that where 
a transferee defendant does not in terms 
claim for the separation of his share 
(regardless of whether he is in possession 
of the property or a part thereof, or 
otherwise), the right conferred by Sec- 
tion 4 of the Partition Act cannot be 
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availed of by a member of the undivided 
family. But subject to this rider such a 
right can be successfully claimed regard- 
Jess of whether he is arraigned in his 
capacity as a plaintiff or a defendant 
which according to the Full Bench is a 
well-established principle. For the sake 
of record it may be stated that in para- 
graph (13) a reference is made by the 
Full Bench to Assan v. Pathumma, (1898) 
ILR 22 Mad 494 presumably on account 
of some misconception. Assan’s case does 
hot deal with this question at all. We 
may add that the following passage from 
the judgment also would support the 
ratio culled out by us from paragraph 
13 of the judgment of the Full Bench: 


“Where however a word or phrase has 
more than one meaning, that which is ic 
be aitributed to it in a particular vase 
must depend on the context in which it 
is used. In the context in which the word 
‘sues’ is used in S. 4 {1) we do not think 
that the legislature intended this word 
to mean also ‘or is a defendant in a suit’. 
In our opinion it was clearly the inten- 
tion of the legislature that the right con- — 
ferred by S. 4 should accrue to the meme 
ber of the undivided family only in the 
event of the transferee seeking to obtam 
partition of his share in the dwelling 
house, and we hold therefore that the 
provisions of S. 4 (1) will not apply to a 
suit for partition in which the stranger 
defendant does not himself ciaim the 
separation of his share. It may be that 
the construction which in our mew 
should be placed on this sub-section will 
in some instances. deprive a plaintiff of 
a relief to which under a wider interpre- 
tation he would be entitled, but as has 
been pointed out in Butchi Ramayya v. 
Venkata Subbarao, AIR 1950 Mad 214, 
a decision with which we respectfully 
agree, the equity of the statute cannot 
override its plain meaning.” 

(Emphasis added), 
It will be seen that according to the Full 
Bench the right conferred by Section 4 
cannot be availed of when the stranger 
defendant does not himself claim the se- 
paration of his share. As disclosed by the 
underlined portion the Full Bench has 
laid stress and leaned heavily on the cir 
cumstance that the ‘stranger defendant 
does not himself claim the separation of 
his share’, With due respect to the learn- 
ed Judges constituting the Full Bench, in 
our opinion the aspect whether or not 
the stranger defendant in terms claims 
the separation of his share cannot be con- 
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sidered as a decisive factor. What dif- 
ference does it make whether or not ‘he 
in terms claims the separation of his 
share? To attach importance to this cir- 
cumstance is to attach - importance to 
‘form’ rather than to the ‘substance’, It 
virtually amounts to saying that the 
Stranger defendant must use the expres- 
sion ‘my share may be separated and 
Possession thereof may be made over to 
me’. It is a matter of no consequence 
whether or not such a prayer is in terms 
made by a defendant in his pleading for 
the very good reason that even if he 
keeps complete silence . the Court is 
bound to separate his share from the pro- 
perty in question. Surely no Court will 
allow the expropriation of the share of 
the stranger defendant or make a gift of 
the. share of the stranger defendant in 
favour of the members of the undivided 
family. Whether or not such a prayer is 
in terms made, the Court is bound to 
pass a suitable order to protect his right 
in the property. We are, therefore, un- 
able to agree with the view propound- 
ed by the Full Bench of the Allahabad 
High Court in Sakhawat Ali v. Ali Hu- 
sain, AIR 1957 All 356. 


6. The resultant position is that in 
our opinion the four basic reasons which 
have found favour with a majority of 
the High Courts, namely, (1) the object 
will be wholly fulfilled if the Nagpur 
view is adopted whereas it will be partly 
defeated: if the Bombay view prevails, 
` (2) the protection afforded by Section 44 

of the Transfer of Property Act would 
be rendered meaningless if the Bombay. 
view were to prevail, (3) the expression 
‘to sue’ is capable of being applied even 
to a defendant in a partition suit who 
claims an interest in the property and 
(4) in a partition suit a party is both. in 
the position of a plaintiff as also a defen- 
dant are unassailable. As discussed ear- 
lier, none of these four strong reasons 
was flashed on the radar screen when the 
Bombay High Court viewed the problem 
way back in 1922. There is no good or 
effective answer to the aforesaid four 
strong reasons which impel us to the con- 
clusion that the Calcutta and the Nagpur 
view is the correct view and that no- 
thing turns on the circumstance whether 
or not the stranger transferee is arraign- 
ed as a plaintiff or a defendant and no- 
thing turns on whether or not he in 
- terms claims the separation of his share, 

_Apart from the aforesaid four reasons 

which provide a solid basis for the Cal- 
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cutta and the Nagpur view with which 
we are inclined to agree, there are some 
reasons which we can add on our own 
for reversing the view taken by the then 
High Court of Bombay in Khanderao’s 
case, namely:— 

(1) When a stranger transferee pur- 
chases the right, title and interest, of 
one of the members of the undivided 
family in a dwelling house, he does it 
with full awareness that having regard 
to the provision contained in Section 44 
of the Transfer of Property Act he will 
not be entitled to joint possession or 
common enjoyment of the house. He 
must be attributed with notice in this 
behalf having regard to the express pro- 
vision purposefully made by the Legis- 
lature in Section 44 of the Transfer of 
Property Act. 

(2) If the Bombay view is accepted the 
right to compel the stranger transferee 
to sell his interest at a fair valuation can 
be defeated: by a simple device, namely, 
by refraining from filing a suit for parti- 
tion and by refraining from making an 
express demand in terms for separation 
of his share. He can then hold the other 
members of the dwelling house to ran- 
som. 


(3) The stranger transferee is not put 
to any loss, damage or disadvantage inas- 
much as Section 4 in terms provides for 
compensation at a fair valuation even if 
the view which commends to us is ac- 
cepted. If on the other hand the Bombay 
view prevails, he can virtually blackmail 
the other members of the joint family 
having interest in the property by oblig- 
ing them to pay the price quoted by him 
in order to get rid of him. 

(4) Since a majority of the High Courts 
in India have taken the view which is 
contrary to the Bombay view, for the 
sake of uniform application of the iden- 
tical provision of law vis-a-vis all the 
citizens in India, irrespective of the place 
where they happen to reside, the other 
view must prevail. 

7. In our opinion, therefore, the view 
taken by the Bombay High Court in 
Khanderao’s case must be overrruled and 
we must fall in line with the majority 
of the High Courts in India. The ques- 
tion referred to the Full Bench is accord- 
ingly answered as under:— 

8 On a true interpretation of Section 
4 of the Partition Act, 1893, we hold that 
the right conferred thereunder to coms 
pel a transferee of a share of a member 
of an undivided family in a dwellin 
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house when such a transferee is not him- 
self a member of the family, to sell his 
share at a valuation, can be availed of 
by a member of the undivided family 
having a share in the said dwelling hcuse 
irrespective of whether the suit has teen 
instituted by such transferee as a plain= 
tiff. The right can be availed of even if 
the suit has been instituted by a member 
of the undivided family as plaintiff and 
the stranger transferee is arraigned as a 
defendant, and even if such stranger 
transferee does not in terms claim the 
separation of his share in the property. 


9. And time is now ripe for the epi- 
logue we promised at the outset. We con- 
fer we are unaware of any judicial sys- 
tem which tolerates a situation where 
the same law having no geographical 
nexus confers a right on a citizen or de- 
prives him thereof depending on the eap- 
ricious circumstance in which part of the 
State the citizen happens to breathe the 
national air. Take the case we have cealt 
with just now. A member of an undivid- 
ed family has been able to avail of the 
right conferred by Section 4 of the Parti- 
tion Act, even when arraigned as a plain- 
tiff, in Bengal since 1929 whereas he 
has been denied this right in Bombay 
and Gujarat till now. Thus, the mght 
conferred by the same All India statute 
is meaningful to a citizen in Calcstta 
and meaningless in Bombay and Gujerat, 
The identical provision means one thing 
in one part of the State and just the con- 
trary in another part of the State. It of- 
fends the concept of one Nation, as also 
the concept of equality before law which 
our Constitution has proclaimed in 1350, 
An unfortunate widow will be able to 
claim compensation for the loss of her 
husband in a motor car accident in one 
‘State but not in another depenaing on 
how the law is interpreted in the Jif- 
ferent States. Which is her greater mis- 
fortune? Loss of husband in accident or 
belonging to a different State of the same 
Nation which promises equality bezore 
law but fails to ensure that the promise 
is kept? 


10. An equally chaotic situation pre- 
vails in the context of the Central =x- 
cises and Salt Act, 1944, fiscal Statutes 
like the Income-tax, Wealth Tax, Estate 
Duty Act etc. till the law is finally settl- 
ed by the Supreme Court years laer, 
By the very nature of the system it 
sometimes takes 10 or 15 years before 
the question is finally settled. If the 
same provision of a fiscal Statute attracts 
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tax liability in one State and not in an- 
other, if the same provision exempts an 
article from duty in one State and not 
in another, it can result in havoc and 
anarchy. A manufacturer in one State 
can be driven out of business by his rival 
from another State by the time the ques- 
tion is finally settled 10 or 15 years later, 
A consumer in one State would have to 
pay more till the question is finally re- 
solved. And when it is so resolved, even 
if the assessee succeeds, the consumer 
who has paid more and suffered for 15 
years will not get relief. What the con- 
sumer was made to pay will be refund- 
ed, not to him, but to the trader or ma- 
nufacturer who collected from him, and 
will result in a windfall to the latter by 
way of ‘unjust enrichment’, One who 
suffers injustice is not awarded compen- 
sation. Compensation is awarded to one 
who has suffered no injustice, K who 
has not suffered the wrong is awarded 
compensation for the wrong done to Y. 
And all this happens as there is no 
mechanism to administer the very same 
law in a uniform manner, It will not do 
to give way to despondency, raise one’s 
hands in desperation, and say the pro- 
blem defies solution. A solution must be 
found and will have to be found. Even 
so it would not be proper for us to 
suggest any solution as ‘the ideal solu- 
tion’. We cannot do so because the time 
and resources available to us at present 
along with the limitations imposed by 
our office, and the occasion, will not per- 
mit us to undertake an in-depth study 
which can lead to a well considered fore 
mula for solving the problem. It will be 
for the Law Ministry, which can seek 
the guidance of the Law Commission, if 
so advised, to initiate a search for the 
solution. On our part we can do no mora 
than hint at a formula which occurs to 
us in passing. An agency created with 
the sole purpose of overseeing the imple- 
mentation of laws can be created. Such 
an agency can keep abreast of the con- 
troversies having far-reaching impact on 
Revenue Laws and laws having a socio- 
economic dimension and other beneficent 
legislation etc. raised in different High 
Courts, or forums, and decisions rendered 
by Courts or Tribunals in the context of - 
such laws. Such an agency can suggest 
an annual or biennial legislation which 
makes the legislative intent explicit and 
clears the mist of uncertainty with an 
eye on efficacious and uniform enforce~ 
ment of the concerned laws. So also, we 


do not see why an internal agency can- 
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not be created by the Finance Ministry 
for the uniform and non-discriminatory 
administration of the laws concerning re- 
venue. It would not be unfair or un- 
rewarding to ensure that the same inter- 
pretation is placed by all Collectorates 
irrespective of their geographical loca- 
tions in order to collect revenue, and to 
grant refund, and the machinery is set 
in motion with the same object, every~ 
where, or nowhere, This course, if adopt- 
ed, will not mar the image of the depart- 
ment or diminish respect for it. On the 
contrary, it will allay the charge that, 
at times, discriminatory implementation 
is made with some ulterior motive or 
for some oblique reason. 


11. We now conclude this epilogue 
with the hope that authorities that be 
will take the necessary steps at the ear- 
liest, We express this hope not because 
of any serious concern felt by us for the 
earlier mentioned atheist who may or 
may not turn to God in desperation. We 
do so on account of the anxiety felt by 
us for those who have .immense faith 
in the judicial establishment and are firm 
believers in the system, lest they become 
atheists in desperation. 

i ` Question answered 
accordingly, 
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Bombay Electricity Duty Act (40 of 
1958) (as applied to Gujarat), S. 3 (2) (vii) 
(b) — Conditions for applicability — Pro- 
ductive unit manufacturing textiles prior 
to and after May 1, 1960 — Ownership 
changing hands in 1964 after it had ceas- 
ed production in 1963 on account of eco- 
nomic difficulties — Change of name ~e 
Unit cannot be said to have been estab- 
lished after May 1, 1960 — S. 3 (2) (vii) 
(b) not attracted and exemption under it 
cannot be claimed. 

Where a plaintiff textile manufacture 
ing company purchased in 1964 an in- 
Against decision of S, L. Talati, Judge, 

City Civil Court, Ahmedabad in Civil 

Suit No. 1189 of 1966, 
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dustrial undertaking manufacturing təx- 
tiles that was in existence prior to May 1, 
1960 and was manufacturing goods prior 
to that date but had ceased production 
in 1963 on account of economic difficul« 
ties, it cannot claim exemption under 
Section 3 (2) (vii) (b) of the Act which 
entitles an undertaking established on or 
after 1st May, 1960 to claim exemption 
from payment of duty for a period of. 
five years from 1-1-1962 or the date on 
which the undertaking commences manu- 
facture of goods in case’ the manufacture 
of goods is commenced later, ie. after 
1-1-62, (Pr. 5) 

An examination of S. 3 (2) (vii) (b) 
leads to the following analysis :— 

(1) A claimant for exemption must 
have established an undertaking òn or 
after May 1, 1960 which must have com- 
menced production on or after May 1, 
1960, 

(2) If production is commenced after 
May 1, 1960 but before the commence- 
ment date (which expression is defired 
in clause (a) to mean the date of the en- 
forcement of the Amending Act), the 
exemption will hold good for five years 
commencing on 1-1-62 (that being the 
date of the enforcement). 

(3) If production is commenced after 
1-1-62 exemption will be available for 
five years Calculated from the date of 
commencement of production, 

{Para 5) 

In the instant case, it is not contended 
by the plaintiff Company that it was 
established as a Company after May 1, 
1960. It is also not the claim of the plain- 
tiff Company that the productive Unit 
purchased by it in 1964 has come into ex- 
istence for the first time after May 1, 
4960. It is an admitted position that the 
said unit was manufacturing and produc= 
ing textile goods prior to May 1, 1960 at 
the point of time when the Unit was 
owned by the seller, It is not the case of 
the plaintiff Company that manufactured 
goods or products were produced by this 
productive Unit for the first time after 
May 1, 1960. It is, therefore, clear that 
the plaintiff Company does not fulfil con- 
ditions Nos. 1 and 3 adumbrated herein- 
above, It is also not in dispute that all 
that has happened is that the ownership 
has changed hands, Mere change of own- 
ership after May 1, 1960, it is obvicus, 
will not satisfy the condition regarding 
establishment of an undertaking on or 
after May 1, 1960. Another change which 
has occurred is that the name of the pro- 
ductive unit has been changed, It is else 
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clear that mere change in the name of 
the productive unit after May 1, 1960 is 
not sufficient to hold that an undertaking 
has been established after May 1, 1960. 
Apart from these two changes no other 
-change has taken place in regard to the 
productive unit which was manufactur- 
ing the goods under the ownership of B 
Textile Manufacturing Company Ltd. 
from before May 1, 1960 till the owners 
of the plant were obliged to cease pro- 
duction, on account of economic difficul- 
ties, on April 10, 1963. It is no doubt 
true that production ceased on April 10, 
1963 and was re-commenced some nine 
months thereafter on January 15, 1964 
on which date production was commenc- 
ed by the plaintiff Company. But fhe 
mere fact that the production was dis- 
continued by this unit for about nine 
months by itself is a circumstance which 
cannot help the plaintiff Company. Sure- 
ly it cannot be said that manufacture or 
production was commenced for the first 
time after May 1, 1960, for manufacture 
and production was being made by this 
very Plant at this very place from before 
May 1, 1960 and all that had happened 
was that there was an . interruption in 
production for about nine months be- 
tween April 10, 1963 and January 15. 
1964. Resumption of production after an 
interruption cannot be equated with com- 
mencement of production by the unit 
for the first time. Of course, it can be 
said that the Plant resumed or re-com- 
menced production on January 15, 1964. 
It cannot, however, be said, without vio- 
lating truth, that manuafcture or pro- 
duction was commenced for the _ first 
time on January 15, 1964, i.e., on a date 
after May 1, 1960. The position would 
remain the same whether the original 
owner resumed or re-commenced produc- 
tion after an interruption of nine months 
or whether a purchaser, namely, the 
plaintiff-Company did so. (Para 5) 
Cases Referred: Chronological Paras 
(1976) 17 Guj LR 18: 1976 Lab IC 666 
. 7 
AIR 1970 SC 564 6 
(1970) Spl. Civil Appin. No. 1077 of 1967 
D/- 20-8-1970 (Guj) . 7 
I. M. Nanavati with S. R. Shah, for 
Appellant; G. N. Desai, Govt. Pleader, 
for Respondent No. 1; G. N. Desai, Govt. 
Pleader, for Advocate-General. 
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referred by a Division Bench to a larger 
Bench reveals that. the: solution: lies: in 
the answer. to. the. crucial question:— 
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Whether the plaintif Company which 
has purchased in 1964 an industrial un- 
dertaking that was in existence prior to 
May 1, 1960 and was manufacturing 
goods prior to that date can claim ex- 
emption under Section 3 (2) (vii) (b) of 
the Bombay Electricity Duty Act which 
entitles an undertaking established on 
or after lst May 1960 to claim exemp- 
tion from payment of duty for a period 
of five years from 1-1-62 or the date on 
which the undertaking commences manu- 
facture of goods in case the manufacture 


of goods is commenced later i.e. after 
1-1-62? 
2. A Company known as “Bharat- 


khand Textiles Manufacturing Co. Ltd.”, 
hereinafter referred to as "“Bharatkhand 
Textiles”, was engaged in manufacturing 
of textiles. It was manufacturing textiles 
from before May 1, 1960. In 1963 the 
Company was involved in financial diffi- 
culties. On April 10, 1963 it closed down 
the manufacture of. textiles. On May 1, 
1963 two petitions (Company Petitions 
Nos. 9/63 and 10/63) for winding up of 
the Company were presented in the High 
Court, The plaintiff-Company, The New 
Swadeshi Mills of Ahmedabad Lid, 
which is also a Company which was 
established before May 1, 1960, and was 
producing textiles from before May 1, 
1960 made an offer to purchase the ma- 
nufacturing unit of Bharatkhand Textiles 
consisting of the entire block inclusive of 
land, building, machinery etc. A scheme 
was presented before the High Court and 
after obtaining the sanction of the ‘High 
Court the block of manufacturing unit 
was sold and conveyed to the plaintiff 
Company for a considération of Rupees 
55,00,000. It is the case of the plaintiff 
Company that it entered into financial 
arrangement with the Central Bank of 
India and restarted manufacture of tex- 
tiles under the name and style of Man- 
jushri Textiles on January 15, 1964. The 
competent authority presented bills for 
electricity duty for the period from Janu- 
ary 15, 1964 to November 19, 1964. There- 
upon the plaintiff Company addressed 
letter, Ex. 11. dated November 19, 1964 
and lodged a protest on the premise that 
the plaintiff: Company was entitled to 
exemption from payment of electricity 
duty under Section 3 (2) (vii) (b) and 
that the demand for electricity duty was 
not in accordance with law. The Ahme- 
dabad Electricity Company, defendant 
No. 2 herein, addressed a communication 
dated December 7, 1964 as per, Ex. 157 
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and requested the Collector to decide the 
claim for exemption for five years from 
January 15, 1964 made by the plaintiff 
Company. By order Ex. 13 the Collector 
rejected the claim on June 15, 1965. The 
plaintiff Company served a statutory no- 
tice on November 9, 1965 and instituted 
the suit giving rise to the present appeal 
on July 19, 1966. The case of the plain- 
tiff Company was as follows. It had ‘not’ 
purchased the ‘running business’ of 
Bharatkhand Textiles with ‘goodwill’ but 
it had only purchased the block of 
Bharatkhand Textiles along with the 
land and machinery etc., had overhauled 
the machiery, and had installed some 
items of machinery which were missing. 
What had come into existence was a 
complete economic unit and the plaintiff- 
Company had made a financial arrange- 
ment with the Central Bank of India and 
had made investments from time to time 
for operating the unit under the name 
end style of Manjushri Textiles. On these 
-premises it was contended that the plain- 
tiff Company was entitled to exemption 
from payment of electricity duty having 
regard to the provision contained in Sec- 
tion 3 (2) (vii) (b).. The learned trial 
Judge came to the conclusion that the 
evidence disclosed that the plaintiff-Com- 
pany had purchased the entire block 
consisting of land and machinery along 
with the right to the tex marks, the quo- 
tas in respect of cotton, printing, Dhoties 
etc. of Bharatkhand Textiles as also the 
industrial licence and the factory licence 
of the Bharatkhand Textiles had been 
transferred to the plaintiff Company for 
' running the undertaking in the name of 
Manjushri Textiles by operating the pro- 
ductive unit purchased from the Bharat- 
khand Textiles and that under the cir- 
cumstances it cannot be said that an un- 
dertaking had been established after May 
fl, 1960. In this view of the matter the 
learned trial Judge came to the conclu- 
sion. that the plaintiff Company was not 
entitled to claim exemption and dismiss- 
ed the suit. Thereupon the plaintiff Com- 
pany has approached this Court by way 
of the present appeal which has been re- 
ferred to a larger Bench by an order 
dated February 21, 1979 passed by a Di- 
vision Bench of this High Court. 


3. The order of the High Court under 
which the conveyance in favour of the 
plaintiff Company had been. executed is 
at Ex. 105.. It shows that the plaintiff 
Company was not liable for past liability 
‘of the Bharatkhand Textiles except and 
save to the extent that on restarting of 
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the Mills all employees of Bharatkhand 
Textiles would have to be offered em- 
ployment. It is also provided in the order 
that the plaintiff Company would have ~- 
to treat the services of such employees 
as continuous taking into account the 
past services rendered by them with Bha- 
ratkhand Textiles. It was also provided 
therein that the plaintiff Company would 
be entitled to the benefits of all tex 
marks belonging to Bharatkhand Tex- 
tiles, the quota rights accrued in its fa- 
vour, and such other rights. 


4. Some facts which have significance 
and are not disputed require to be plac- 
ed into focus and high-lighted for resolv- 
ing the problem:— 

(1) The plaintiff Company, the New 
Swadeshi Mills of Ahmedabad Limited, 
was established and was manufacturing 
textiles prior to the critical date viz. 1-5- 
60. It is neither established after 1-5-60 
nor has it commenced production after 
1-5-60. ` 

(2) The plaintiff Company has purchas- 
ed the block of the manufacturing unit 
of Bharatkhand Textiles comprising land, 
structures and machinery along with the 
right to use its tex marks, avail of its 
cotton and Dhoti quota and other quotas, 
and to use its factory licence and the 
right to avail of the priority of electri- 
city-load etc. 

(3) The plaintiff Company is operating 
the aforesaid unit under the very same 
licence issued in favour of the Bharat- 
khand Textiles in the context of the rele- 
vant provisions of Industries (Develcp- 
ment and Regulations) Act of 1951 with- 
out obtaining a new licence after the 
purchase (see Ex. 161). 

(4) No manufacturing or, productive 
unit which was not manufacturing or 
producing goods prior to the critical (sic) 
date (May 1, 1960) has been established 
after the said date or has commenced. 
production after the said date. 

5. In the backdrop of the aforesaid - 
facts which are not in dispute the ques- 
tion has arisen as to whether the plain- 
tiff Company is entitled to claim immu- 
nity. from the payment of electricity 
duty in the light of Section 3 (2) (vii) (b) 
of the Bombay Electricity Duty Act, 
1958. The said provision in so far as ma- 
terial deserves to be quoted:— : 

"3 (2) Electricity duty shall not be 
leviable on the units of energy consum- 

(vii) by an industrial undertaking 
(other than an industrial undertakirig to 
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which sub-section (3) applies) until the 
expiry of the following period, that is to 
say:-—- 

(a) in the case of an undertaking which 
generates energy for its own use, ten 
years from the date of the commence- 
ment of the Bombay Electricity Duty 
(Gujarat Second Amendment) Act, 1961 
(hereinafter referred to as ‘the com- 
mencement date’) or the date of starting 
the generation of such energy, whichever 
is later, x 

(b) in the case of an undertaking estab- 
lished on or after the ist May 1960, 
which does not generate energy for its 
own use, five years from the commence- 
ment date or the date on which the un= 
dertaking commences manufacture of 
goods, whichever is later,” 

An examination of the anatomy of the 
aforesaid provision leads to the following 
analysis; — 

(1) A claimant for exemption must 
have established an undertaking on or af- 
ter May 1, 1960 which must have comm- 
enced production on or after May 1, 1980, 

(2) If production is commenced after 


May 1, 1960 but before the commence- . 


ment date (which expression is defined 
in clause (a) to mean the date of the en- 
forcement of the Amending Act), the ex- 
emption will hold good for five years 
commencing on 1-1-62 (that being the 
date of the enforcement), 

(3) If production is commenced after 
1-1-62, exemption will be available for 
five years calculated from the date of 
commencement of production. 

No doubt the exemption under clause (b) 
can be claimed only if the undertaking 
does not generate energy for its own use, 
But then it is common ground that the 
plaintiff Company does not do so, We 
need not therefore dwell on this aspect 
for the purposes of the present matter. 
In view of the aforesaid analysis, it will 
have to be shown by the plaintiff Com- 
pany that it has established the produc- 
tive unit concerned on or after May 1, 
1960 and that it has commenced produc- 
tion some time on or after May 1, 1960, 
Now, in the present case it is not con- 
tended by the plaintiff Company that it 
was established as a Company after May 
1, 1960. It is also not the claim of the 
plaintiff Company that the productive 
unit purchased by it in 1964 has come in- 
to existence for the first time after May 
1, 1960. If is an admitted position that 
the said unit was manufacturing and pro- 
ducing textile goods even prior to May 
1, 1960 at the point of time when the 
unit was owned by Bharatkhand Textile 


. has changed hands. Mere change of own- 
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Manufacturing Company Ltd. It is not 
the case of the plaintif Company 
manufactured goods or products were 
produced by this productive unit for th 
first time after May 1, 1960. It is, there- 
fore, clear that the plaintiff Compan 
does not fulfil Conditions Nos. 1 and 3 
adumbrated hereinabove. It is also not in 
dispute that all that has happened is that 
the plaintiff Company has purchased the 
block of the Bharatkhand Textile Millis 
including the land, structures and the 
productive unit comprising of the machi- 
neries etc. from MBharatkhand Textile 
Mills Ltd, which was established before 
1960 and which was manufacturing and 
producing goods before May 1, 1960. All 
that has happened is that the ownership 



















ership after May 1, 1960, it is obvious, 
will not satisfy the condition regarding, 
establishment of an undertaking on o 
after May 1, 1960. Another change whic 
has occurred is that the name of the 
productive unit has been changed 
Manjushri Textiles owned by the plain 
tiff Company. It is also clear that mere 
change in the name of the productive 
unit after May 1, 1960 is not sufficient + 
hold that an undertaking has been estab- 
lished after May 1, 1960. Apart from 
these two changes no other change has 
taken place in regard to the productive 
unit which was manufacturing ‘the goods 
under the ownership of Bharatkhand 
Textile Manufacturing Company Ltd 
from before May 1, 1960 till the owners 
of the plant were obliged to-cedse pr 
duction, on account of economic difficul-' 
ties, on April 10, 1963. It is no doubt tru 
that production ceased on April 10, 1963 
and was recommenced some nine months 
thereafter on January 15, 1964 on whic 
date production was commenced by th 
plaintiff Company, But the mere fact tha 
the production was discontinued by this 










plaintiff Company. Surely ‘it cannot he 
said that manufacture or production was 
commenced for the first time after May 
1, 1960, for manufacture and production 
was being made by this very Plant at 
this very place from before May 1, 1960 
and all that had happened was that there 
was an interruption in production for 
about nine months between April 1963 
and January 15, 1964. Resumption of pro- 
duction after an interruption cannot be 
equated with commencement of produc- 
tion by the unit for the first time. Of 
course it can be said that the Plant re- 
sumed or recommenced production on 
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January 15, 1964. It cannot, however, be 
said, without violating truth. that manu- 
facture or production was commenced 
for the first time on January 15, 1964 
i.e. on a date after May 1, 1960. The 
position would remain the same whether 
the original owner, Bharatkhand Textile 
Manufacturing Company Ltd, resumed 
or recommenced production after an in- 
terruption of nine months or whether a 
purchaser, namely, the plaintiff Company 
did so. Nothing turns on the question as 
to who owned the Plant before interrup- 
tion or at the point of time of recom< 
mencement. If the same owner cannot 
claim exemption from payment of elec« 
tricity duty by the mere reason of inter- 
ruption of production for nine months, 
the subsequent purchaser cannot claim 
exemption by virtue of the said circum- 
stance. It hardly needs any argument to 
support this proposition, If the same 
owner closes down the manufacturing 
unit for nine months and resumes or re- 
commences production after nine months, 
it cannot be said that the undertaking 
has commenced production for the first 
time after May 1, 1960 because it was 
manufacturing and producing goods even 
before May 1, 1960 and it has continued 
to do so albeit after a short interruption 
which occurred in 1963, The divid- 
ing line is of May 1, 1960 and 
it must be shown that the unit 
concerned was not manufacturing 
or producing goods prior to May 1, 
1960 and commenced doing so only after 
the critical date viz, May 1, 1960 
as enjoined by Section 3 (2) (vii) 
(b). On a plain reading of the pro- 
vision it is therefore evident. that the 
plaintiff Company cannot claim exemp- 
tion under the aforesaid provision, No 
serious question of interpretation of the 
provision in the facts and circumstances 
of the case can or does arise, Were it ne- 
cessary to undertake the exercise of in- 
terpretation of the said provision, it 
would have to be done in the light of 
the intendment and the purpose of the 
exemption clause, which is writ large 
on the face of the provision, The Legis- 
lature could not have contemplated grant 
of exemption so as to violate the anti- 
discrimination mandate of the Constitu- 
tion, Exemption could be extended to a 
class of consumers subject to the rider 
that the classification could successfully 
withstand a challenge made from the 
platform of discrimination by answering 
the test of rationality and nexus with 


the object underlying the policy of ex- 
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emption. Legislature must be ascribed 
the awareness of this aspect. That is why 
the conceivable purpose of the exemp- 
tion clause must be deciphered. Having 
regard to the fact that the exemption 
clause has in its perspective an under- 
taking established on or after May 1, 
1960 which has commenced production 
thereafter, and that it contemplates ex- 
emption for five years after commence~ 
ment during the infancy of the under- 
taking, it is possible to conceive of three 
objects for designing the aforesaid pro- 
vision; (1) In view of the fact that the 
critical date has been specified as May 1, 
1960. it. would be reasonable to assume 
that the Legislature had in its mind the 
date of the formation of State of Gujarat 
which was carved out from the bigger 
bilingual State of Bombay and was estab- 
lished on that date, The conceivable pur- 
pose in providing for exemption in the 
case of an undertaking established after 
May 1, 1960 i e. the date on which tha 
State of Gujarat was established, was 
presumably to encourage establishment 
of new industrial units with a view to 
develop the industrial capacity of the 
nascent State, Establishment of new units 
would result in production of more con- 
sumer goods for the citizens as also pro- 
vide more employment opportunities for 
the citizens of Gujarat, It would accele- 
rate the industrial growth of the newly. 
‘born State, (2) Another conceivable pur- 
pose is to attract capital investment in 
the newly formed State, If exemption 
from duty was granted for the first fiva 
years during the infancy period of tha 
newly established industry, ‘it would 
tempt industrialists to invest their capi- 
tal in the State of Gujarat, and (3) per- 
haps it was intended that new entrepre- 
nuers should be encouraged so that the 
pace of industrial development could ba 
accelerated, It stands to reason, for, a 
new entreprenuer cannot compete on 
equal terms with his counterparts who 
are already well entrenched, A Company 
which was already established and had 
found its feet in business does not need 
any protection or concession whereas an 
industry which is newly established 
would take time before it can commence 
making profits and compete on equal 
terms with the existing undertakings, In- 
fancy benefit by way of exemption from 
electricity duty was perhaps extended 
from this perspective, Be that as it may, 
one thing is clear. The exemption was 
not extended without some purpose and 


if the productive capacity was not to be 
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augmented after May 1, 1960, there was 
no question of according exemption, The 
productive capacity prior to May 1, 1960 
and the capacity subsequent thereto has 
to be placed in juxtaposition and one 
has to find out whether by virtue of the 
establishment of the undertaking (which 
claims exemption) productive capacity 
which was not in existence has come in- 
to existence. This object could never be 
served by the change of ownership or the 
change of name of the same productive 
unit. It may also be realised that cessa- 
tion of manufacturing activity for nine 
months in 1963 has no relevance because 
the test to be satisfied is the test with 
reference to the critical date of May 1, 
1960, and with reference to no other date, 
apart from the fact that, as discussed 
earlier, mere disruption in production 
cannot justify the claim for exemption. 
Otherwise the owner of an undertaking 
ean always discontinue production for a 
short interval and claim exemption. It 
would make little difference whether the 
same owner resumes production after in- 
terruption or some other concern does 
so. It is, therefore, difficult to compre- 
hend how the plaintiff company can claim 
exemption on the hypothesis that it has 
established an undertaking after May 1, 
1960 which has commenced manufacture 
of goods for the first time thereafter. 


6. Learned counsel for the plaintiff 
Company, however, contended that the 
expression “undertaking” is of wide 
import and includes not only the plant 
of the factory but also the organisation. 
Reliance has been placed on the meaning 
assigned to the said expression in Corpus 
Juris Secundum, Vol. 90, at page 1031, 
namely:— 


“A very comprehensive and sweeping 
term. ... eee wee ose 
In still another sense, it is an enterprise, 
any business, work, or project which & 
person engages in or attempts to per- 
form, and in this sense the term has been 
distinguished from plant.” 
Reliance is also placed on R. C. Cooper 
v. Union of India, AIR 1970 SC 564, 
wherein Ray J. (as he then was) has ob- 
served in paragraph 175 that “the com- 
pany whether it has a plant or whether 
it has an organisation is considered as 
one whole unit and the entire business 
of the going concern is embraced within 
the word ‘undertaking’.” It is argued that 
instead of the old organisation of Bharat- 
khand Textiles a new organisation has 
come into existence. Funds belonging to 
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the plaintiff-Company have come to be 
employed and the plaintifi-Company has 
borrowed large amounts from the Bank 
in order to finance the manufacture and 
production of goods through the instru- 
mentality of this productive unit, It is 
argued that under the circumstances it 
must be treated as an undertaking 
which has been established in 1964 after 
the  plaintiff~Company purchased the 
block of productive unit including land, 
structures, machineries etc. In our opin~ 
ion, howsoever widely and elastically the 
expression ‘undertaking’ may be constru- 
ed, it cannot buttress the claim of the 
plaintiff Company for exemption under 
Section 3 (2) (vii) (b) for the very good 
reason that it cannot be said that it is 
established on or after May 1, 1960 and 
has commenced manufacture of goods 
thereafter. The plaintiff Company, name- 
ly, the New Swadeshi Mills of Ahmeda- 
bad Limited was established or formed 
as a Company much prior to the critical 
date of May 1, 1960. It is not established 
after the said date as the Company, 
Merely because it has purchased a unit 
which was already producing goods be- 
fore May 1, 1960, it cannot be said that 
it is an undertaking established after 
May 1, 1960. If it had established a pro- 
ductive unit which was not producing 
goods before May 1, 1960, it might have 
been said that a productive unit .had 
been established after May 1, 1960. Nor 
can it be said that this productive unit 
has commenced manufacture or produc- 
tion on or after May 1, 1960 for this very 
unit was already manufacturing and pro- 
ducing goods prior to May 1, 1960, albeit, 
when it was owned by Bharatkhand Tex- 
tiles from whom the plaintiff Company 
purchased the plant. We are, therefore, 
unable to comprehend how the plaintiff- 
Company can without doing violence to 
language and to truth say that an under- 
taking has been. established after May, 
1960 which has commenced production 


. after May 1, 1960. 


7. Learned counsel for the plaintiff- 
Company called our attention to the am- 
endment introduced by Gujarat Act No. 
20 of 1968 whereby a transformation has 
taken place in regard to the exemption 
clause embodied in Section 3. It appears 
that the relevant provision has been am- 
ended in the light of the experience of 
the working of the provision gathered 
during the intervening seven years. The 
provision has been made more elaborate 
and exhaustive. Presumably. in the light 


"y 


May, 1960, 


1980 


of the experience of the working of the 
exemption clause some policy departures 
were considered necessary. It may be 
stated that a number of claims had been 
advanced for exemption which had re- 
sulted in a number of petitions having 
been filed in the High Court (for instance 
Special Civil Applications Nos. 1077/67 
and 1338/67) which were ultimately. dis- 
posed of on August 20, 1970. Perhaps the 
contentions raised therein awakened the 
Legislature to the need for taking a fresh 
look at the existing provision. Be that as 
it may we do not comprehend how the 
amendment introduced seven years after 
the enactment of the aforesaid provision 
can render assistance in regard to the 
question posed by the present appeal or 
help us in the interpretation of S. 3 (2) 
(vii) (b) as it was enacted in 1961 and as 
it stood at the time when the claim for 
exemption arose between 1965 to 1968. 
All the same we will deal with the sub- 
mission urged by the learned counsel in 
the light of the aforesaid provision which 
reads’ as under:— 

"3 (2). Electricity duty shall not be 

leviable on the units of energy consum- 
ed:— 
Rx ; xx xx 
_(vii) for motive power and lighting in 
respect of premises used by an industrial 
undertaking for industrial purpose until 
the expiry of the following period, that 
is to say:— 

(a) in the case of an industrial under- 
taking which generates energy for its 
own use, ten years from the date of the 
commencement of the Bombay  Electri- 
city Duty (Gujarat Second Amendment) 
Act,-1961 (hereinafter referred to as ‘the 
commencement date’) or the date of 
starting the generation of such energy, 
whichever is later; 

(b) im the case of a new industrial un- 
dertaking established on or after. Ist 
which does not generate 
energy for its own use, five years from 
the commencement date or the date on 
which the industrial undertaking com- 
mences for the first time manufacture or 
production of goods, whichever is later: 

Provided that no industrial undertak- 
ing shall be entitled to exemption from 
payment of. electricity duty under this 
clause, unless it has obtained a certificate 
regarding eligibility for such exemption 
in prescribed ‘form by making an appli- 
cation therefor in prescribed form and 
within prescribed period to such officer 
as the State Government may, by noti- 
fication in the Official Gazette, specify. 
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Explanation:— 1, For the purposes of 


clause (vii) 
- (i) xx XX. 
Gi) “a new industrial undertaking” 


means any such industrial undertaking 
which— 

(a) is not formed by the splitting up 
or the reconstruction of a business or 
undertaking already in existence in the 
State; or 


(b) is not formed by transfer to a new 
business or undertaking of a building, 
machinery or plant previously used in 
the State for any industrial purpose, of 
such value in relation to total invest- 
ments, as the State Government may, 
by notification in the Official Gazette, 
specify; or 


(c) is not an expansion of the existing 
business or undertaking in the State.” 
It is evident that the Legislature has now 
restricted the exemption to a new indus- 
trial undertaking as defined by clause (ii) 
of Explanation 1. It is now provided that 
an undertaking formed by ‘transfer’ to 
a new business or undertaking of a build- 
ing, machinery or plant previously used 
in the State will not fall within the de- 
finition of new industrial undertaking un- 
less having regard to its value it satis- 
fies the test prescribed by a notification 
that may be issued. It also provides that 
an expansion of an existing: business or 
undertaking in the State will not fall 
within the description of a new indus- 
trial undertaking. It is, thus, clear that - 
under the amended Act by virtue of Ex- 
planation 1 (ii) (b) the plaintiff-Company 
can perhaps claim exemption in case the 
test regarding the value of the plant in 
relation to total investments prescribed 
in the notification of the State Govern- 
ment is satisfied. Counsel for the plaintiff 
Company has stated at the Bar that no 
such notification has been issued as far 
as he is aware. If that be so, even today, 
after the enforcement of the amended 
provision, the plaintiff Company can- 
not claim exemption. If a notification had 
been issued, the plaintiff Company might- 
have been enabled to claim exemption 
subsequent to 1968 (with which period 
we are not concerned for the present 
purposes) provided it satisfied the test 
as regards the value of the plant in re- 
lation to its investment. Even so it 
would be subject to one rider. It can do 
so provided it can be said that the plain- 
tiff Company is a new. undertaking to 
which a plant previously used in the 
State for any industrial purpose has not 
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been transferred, It will also depend on 
the meaning and content of the expres- 
sion ‘new business undertaking’. Be thal 
as it may, the fact that by virtue of the 
amendment in 1968 the plaintiff may be 
enabled to claim exemption in respect of 
the productive unit purchased by it in 
963, can scarcely support the plaintiff's 
claim in thé context of the exemption 
“clause as it stood at the relevant time 
before the amendment of 1968. We have 
to consider the claim on the basis of the 
unamended provision as it stood at the 
material time. The fact that the Legisla~ 
ture introduced a provision subsequent 
to the relevant period under which ex- 
emption could possibly be claimed is no 
ground to interpret the provision con~ 
tained in the 1961 statute differently. It 
cannot be construed with a hindsight 
available 7 years later, Surely it cannot 
be argued that the Legislature when if 
enacted the 1961 Act meant to confer the 
benefit by way of exemption to a trans- 
feree undertaking even though the provi- 
sion as it stood at the material time did 
not admit of any such construction, We 
have already analysed the relevant pro- 
vision and have concluded that the plain- 
tiff Company cannot claim the benefit of 
the exemption clause embodied in Sec- 
tion 3 (2) (vii) (b) as it stood till 1968 
unless the productive unit purchased by 
it was established for the first time on 
or after 1960 and that it commenced ifs 


production for the first time on or after 


May 1, 1960, None of these tests is satise 
fied. We cannot by recourse to any canon 
of construction resort to the flashback 
method and transport the provisions con- 
tained, in the Amended Act of 1968 into 
the unamended Act and inject the sub- 
sequently born, concept thereinto, We 
are, therefore, unable to accede to the 
argument urged on behalf of the plain- 
tiff Company in the light of the amended 
provision. For the purposes of record it 
may be stated that reliance was also 
placed on P. G. Textile Mills (Pvt,) Ltd, 
v. Union of India, (1976) 17 Guj LR 18, 
by the learned counsel for the plaintiff- 
Company. We do not propose to examine 
the ratio of the said decision as in the 
view that we are taking it is unneces- 
sary to do so and as in our opinion, the 
ratio of that decision does not render 
any assistance in regard to the interpre- 
tation of the unamended provision em- 


bodied in Section 3 (2) (vii) (b) as if 
stood at the material time prior to the 
amendment introduced in 1968. We may, 
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also mention that there is no occasion for 
reconsideration of the decision rendered 
by a Division Bench of this High Court 
in Special Civil Application No, 1077-67 
and the companion matters on August 20, 
1970 in view of the fact that the problem 
posed in the present matter did not af 
all arise before the Division Bench. The 
High Court was inter alia confronted 
with a claim for exemption by existing 
Companies which had substantially ex~ 
panded the productive units by installing 
new machinery and had substantially 
augmented the productive capacity, The 
High Court upheld their claim for exe 
emption. We are not, however, concern- 
ed with any such question in the pre- 
sent appeal, We may also mention thai 
the decision rendered in the aforesaid 
matter has been subjected to an appeal 
in the Supreme Court which we are told 
is still pending, We, therefore, do not 
consider it necessary to have a fresh look 
at the said decision though incidentally 
in the order of reference it has been 
stated that the aforesaid decision re- 
quires reconsideration by a larger Bench, 
8. In the light of the foregoing dis- 
cussion we are of the opinion that there 
is no merit in this appeal, We accord- 
ingly confirm the decree passed by the 
trial Court and dismiss the appeal with 
costs, ` l 
% An oral application for certificate 
of fitness for appeal to the Supreme 
Court under Article 133 (1) (a) of the 
Constitution of ‘India is made by the 
learned counsel for the appellant. In our 
opinion, the case does not involve any 
substantial question of law of general 
importance, We are therefore, unable to 
grant the certificate, Certificate is re= 
fused, 
Appeal dismissed, 
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(A) Gujarat Rural Debtors’ Relief Act 
(35 of 1976), Ss. 11 and 12 — Jurisdiction 
of Civil Court — Extent of. (1978) 19 
Guj LR 529: AIR 1978 NOC 78, Over- 
ruled. (Civil P. C. (1908), S. 9). 


Under S. 11, the Civil Court has juris~ 
diction to decide in a civil suit, upon a 
plea raised by the defendant, whether 
the provisions of the said Act apply or 
do not apply. In order to decide that 
question which is within its jurisdiction, 
it can decide all incidental questions aris- 
ing therefrom. Similarly, the Civil Court 
has jurisdiction to decide whether a 
jJudgment-debtor is a ‘debtor’ and, in 
order to decide that question effectively, 
it has the jurisdiction to decide all inci- 
dental questions arising therefrom. If the 
provisions of the Act apply to a case 
before a Civil Court or if the judgment- 
debtor is found to be a ‘debtor’ the suit 
or the execution proceedings must abate, 
If they do not apply or if a judgment- 
debtor is found not ‘a debtor’, the Civil 
Court has jurisdiction to proceed further 
and in accordance with law, Under S. 11 
the Civil Court has no jurisdiction to de= 
cide anything more. (1978) 19 Guj LR 
529: AIR 1978 NOC 78, Overruled, Case 
Jaw discussed, 

(Paras 12 to 16, 26, 32 to 34) 

(B) Gujarat Rural Debtors’ Relief Act 
(35 of 1976), S. 6 (i) and (2) — Expres- 
sion “shall” and “may” — Interpretation. 
(Interpretation of Statutes). 


‘The expression ‘shall’ in respect of a 
‘debtor’, and the expression ‘may’ in rese 
pect of a ‘creditor’, must be construed to 
assign to them their respective roles, 
When the Legislature has used ‘shall’ and 
‘may’ in the same section, they cannot 
be loosely construed so as to carry the 
same meaning. From the scheme of sub- 
sections (1) and (2) of Section 6 a ‘deb- 
tor’ is under a mandatory obligation to 
apply to the Debt Settlement Officer 
within the prescribed time for the liqui- 
dation or reduction of his debts. If he 
does not do so, his right to apply is bar- 
red by time, He, therefore, cannot apply 
later. If he cannot apply later, he can- 
not raise a plea in a suit that he is a 
‘debtor’ within the meaning of the said 
Act and that the suit has abated under 
sub-section (2) of Section 11, (Para 17) 

(C) Precedents — Conflict between de- 
cision of single Judge and decision of 
Division Bench. 

In case of conflict between the deci= 
sion of the single Judge and the decision 
of a Division Bench, it is the decision of 
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the Division Bench alone which holds 


the field. (Para 1) 
Cases Referred: ` Dhenat Paras 
(1979) 20 Guj LR 7 , 3, 30 


(1978) 19 Guj LR 529: AIR a "NOC: 
78 (Guj) 1, 2, 30 
(1978) Civil Revn. Appin. No, 442 of 


1978, D/- 28-9-1978 (Guj) 30 
AIR 1969 SC 78 3, 8, 9 
(1967) 8 Guj LR 297 6 


(1966) 7 Guj LR 311: AIR 1986 Guj 253 
(FB) 29 
AIR 1964 SC-807 28 
(1953) 55 Bom LR 843: AIR 1954 Bom 
7 


Civil Revn. Appln. No. 1345 of 1978: 

P. B. Majmudar, for Petitioner; R. A, 
Mishra and B. B. Naik with Mahendra A. 
Patel, for Opponents, 

Civil Revn. Appln. No. 1118 of 1978: 

V, J. Desai, for Petitioner; B. K. Amin, 
for Opponents. 

Civil Revn. Appln. No. 1588 of 1978: 

B. K. Amin, for Petitioner; Bharat J, 
Shelat, for Opponent. 

Civil Revn. Appln. No. 1478 of 1978: 

H. L. Patel, for Petitioner. 

Civil Revn. Appln, No. 412 of 1979: 

K. C. Shah for D. G. Karia, for Peti- 
tioner; D. U. Shah, for Opponent, 
Second Appeal No. 352 of 1979: 

R. A, Mishra and B, B. Naik with Ma- 
hendra A. Patel, for Appellant; M. C, 
Shah and K. C. Shah, for Respondent, 

S. H. SHETH, J.:— This group of cases 
have been referred to the Full Bench for 
deciding the contours of jurisdiction of 
the Civil Court under Sec, 11 of the 
Gujarat Rural Debtors’ Relief Act, 1976, 
read with Sec. 12 thereof. In Rana 
Mafatlal Gordhanbhai v. Mahendrabhai 
Babubhai, (1978) 19 Guj LR 529, Mr 
Justice B. K. Mehta interpreted these 
sections and tried to resolve the con- 
flict of jurisdiction between the Civil 
Court on one hand and the Debt Set- 
tlement Officer on the other hand by 
holding that the jurisdiction of the 
Civil Court is completely ousted and if 
any question under the said Act arises, 
the Civil Court must stay the suit and 
direct the party to have the question 
decided by Debt Settlement Officer, 
After Mr, Justice B. K. Mehta render- 
ed that decision, the same question 
arose before a Division Bench of this 
Court in Patel Parshottam Ambavi v, 
Patel Hansraj Valji Bhalodia, (1979) 26 
Guj LR 7. The decision rendered by Mr. 
Justice B. K. Mehta. was not shown to 
the Division Bench, The Division 
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Bench, therefore, did not have the 
benefit of knowing his .views. Upon 
the consideration of several provisions 
of the said Act, the Division Bench 
decided that jurisdiction of the Civil 
Court was not completely ousted under 
S. 11 read with S. 12 and that the 
Civil Court had the jurisdiction to 
decide whether “the provisions of this 
Act apply’ to a particular case pend- 
ing before it or whether the judgment- 
debtor, in execution proceedings, is a 
“debtor” within the meaning of the 
said expression as defined in the said 
Act. Really speaking, there was no 
conflict, as there cannot be any, be- 
tween the decision of Mr. Justice B. K. 
Mehta and the decision of the Division 
Bench, Since the Division Bench had 
taken a contrary view, the decision of 
the learned single Judge was, by neces- 
sary implication, overruled. In case of 
conflict between the decision of the 
single Judge and the decision of a 
‘Division Bench, it is the decision of the 
Division Bench alone which. holds the 


field, Yet, to Mr. Justice R. C. Mankad, ` 


it was pointed out in some of the cases 
that there was conflict between the deci- 
sion of Mr. Justice B. K. Mehta and 
the decision of the Division Bench. 
The learned Judge felt that there was 
such a conflict and, therefore, he 
directed the cases placed before him 
to be referred to a larger Bench. It is 
under these circumstances that the 
question which has been examined by 
a Division Bench of this Court in’ Patel 
Parshottam Ambavi’s case (supra) has 
cropped up again and this Bench is 
required to re-examine it, 


2. Before we proceed to analyse the 
relevant provisions of the Act in order 
to come to a correct conclusion, it is 
necessary to refer to the decision of 
Mr. Justice B. K. Mehta in Mafatlal 
Gordhanbhai’s case (supra). The sole 
reason which appealed to the learned 
Judge was that there would be conflict 
` of jurisdiction between the two auth- 
orities specified in S. 11 and S. 12 if it 


was held that the Civil, Court had the. 
questions | 


jurisdiction to determine : 
specified in S, 11 of the said Act. In 
this view, if it was held that the juris- 
diction of the Civil Court to decide. the 
questions which have been specified in 
S.. 11 was not ousted, it. would lead to 
‘patently, absurd. result’.. In order, there- 
fore,’ to avoid the accrual of such 
‘a paténtly absurd result’ the learned 
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Judge held that reading Ss, 11 and 12 
together the jurisdiction of the Civil 
Court was ‘obviously excluded’. The 
learned Judge has also considered the 
scheme of Ss. 85 and 85-A of the 
Bombay Tenancy and Agricultural 


Lands Act, 1948, and compared it with 


the scheme which emerges from Ss. 11 
and 12 of the Gujarat Rural Debtors’ 
Relief Act, 1976. On reading S. 12, 
the learned Judge was impresséd by 
the fact that the decision of the Debt 
Settlement Officer was made final and 
was not open to be called in question 
In any Civil or Revenue Court, He, 
therefore, held that as soon as the 
defendant raised the contention that 
he was a ‘debtor’ within the meaning 
of that expression given in Gujarat 
Rural Debtors’ Relief Act, 1976, the 
Civil Court must stay its hands and 
cannot proceed with the suit or the 
execution proceedings until the question 
raised by the defendant or the judg- 
ment-debtor was determined by the 
Debt Settlement Officer, 


3. The reasons which weighed with 
the Division Bench in Parshottam 
Ambavi’s ‘case (supra) were quite dif- 
ferent, Several provisions of the Act 
were examined in that decision. [It has 
been observed in that decision that in 
matters in respect of which jurisdiction 
has been conferred upon the Debt Set- 
tlement Officer the jurisdiction of the 
Civil Court has been excluded because 
the decision of the Debt Settlement 
Officer, subject to appellate decision, if 
any, has been made final. The Division 
Bench relied upon the decision of the 
Supreme Court in the case of Dhula- 
bhai etc. v. State of Madhya Pradesh, 
AIR 1969 Sc 78, that wherever the 
decision of the Special Tribunal creat- 
ed by a statute is made final, the 
jurisdiction of a plenary Court is ex- 
cluded. It is too late in the day to say 
that ordinarily the Civil Court retains 
jurisdiction even where finality has 
been accorded by the statute to the 
orders and decisions of the Special 
Tribunals created by it. 
Special Tribunal should furnish. or pro- 


vide an adequate remedy to do what 
a Civil Court normally does in a. 
suit. The Division Bench -has also 


held that Sections 12 and 13 pro- 
vide adequate machinery for decid- 
ing questions specified in ° S. 12, 


the . Division “ Bench -that’ the finality 





Indeed, the . 


been laid down by. 


e ee 
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accorded to the decision under S. 12 or 
under S. 13 excludes the jurisdiction 
of the Civil Court in matters specified 


therein. However, the Division Bench 


upheld the argument that the jurisdic- 
tion of the Civil Court was excluded 
only in a case where a question speci- 
fied in S. 12 was decided in any pro- 


ceeding under the said Act. It has’ also 


been held by the Division Bench that 
the expression 
this Act” means proceedings instituted 
under S. 6 of the said Act and nothing 
else. The Division Bench took that 
view because if the Legislature had 
intended otherwise and thought of in- 
cluding in the said expression appli- 
cation made by defendants or judg- 
ment-debtors in suits or execution 
proceedings raising the defence under 
the said Act, the Legislature would 
have conferred exclusive jurisdiction 
upon the Debt Settlement Officer to 
decide questions arising both under 
Ss. 21 and 12 irrespective of where 
they originated. Therefore, after having 
considered the scheme of Ss, 11 and 12, 
it was held by the Division Bench that 
the bar of jurisdiction of Civil or Reve- 
nue Court comes into play only when 
the provisions of the said Act apply or 
a decretal debt is due from “a debtor” 
as defined in the said Act. The Divi- 
sion Bench, therefore, observed that if, 
upon enquiry, the Civil Court recorded 
the finding that to a particular claim 
made by the plaintiff the provisions of 
the said Act did not apply, the Civil 
Court would have jurisdiction to pro- 
ceed with the suit. Similarly, if the 
Civil Court came to the conclusion, in 
ease of an execution proceeding, that 
the judgment-debtor was not “a debtor” 
within the meaning of that expression 
as defined in the said Act, the Civil 
Court would have jurisdiction to pro- 
ceed with the execution of the decree. 
The Division Bench turned down the 
contention that as soon as the defen- 
dant or a judgment-debtor raised in a 
civil suit or in an execution proceeding 
a plea under the said Act, the juris- 
diction of the Civil Court was exclud- 
ed. Whilst resolving this conflict, the 
Division Bench was indeed impressed 
by the fact that the substance of the 
matter lay in giving relief to certain 
classes of debtors. Secondly, the said 
Act did not give relief in absolute 
1980 Guj./9 VII G—20 
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terms but it was conditional upon the 
existence of facts specified in the said 
Act. In view of the aforesaid observa- 
tions, the Division Bench concluded 
that under S. 12 of the said Act the 
Debt Settlement Officer has exclusiva 
jurisdiction to decide the questions 
specified in S. 12 in a proceeding insti- 
tuted_under S. 6 of the said Act. If in 


such proceedings a decision has been 
recorded by the Debt Settlement Offi- 
cer, the Civil Court by virtue of Sec- 
tion 11 (1) (a) (ii) is bound by it and 
must act upon it. In all other cases, 
where there is no decision of the Debt 
Settlement Officer operating in the 
field, the Civil Court irrespective of 
whether proceedings under S. 6 have 
been instituted .or not has the juris- 
diction to decide whether the provisions 
of the said Act apply to the recovery 
of. the debt which is the subject-matter 
of proceedings before it. Similarly, the 
Civil Court has jurisdiction to decide 
whether a judgment-debtor against 
whom execution proceedings have been 
instituted is a ‘debtor’ within the 
meaning of the said Act. If the Civil 
Court comes to the conclusion that the 
debt or decretal debt, which is the 
subject-matter of proceedings before it, 
is governed by the provisions of S. 11 
or is sought to be recovered from ‘a 
debtor” within the meaning of that 
expression given in the said Act, the 
other provisions of the said Act will 
come into force and the defendant or 
the judgment-debtor will be entitled 
fo ask the Civil Court to give him re- 
lief which is due to him under the pro- 
visions of the said Act. The Division 
Bench lastly observed that if the Civil 
Court came to the conclusion that a 
particular debt was not governed by 
the provisions of the said Act or that 
the judgment-debtor from whom the 
decretal debt was sought to be recover- 
ed is not a ‘debtor’ within the meaning 
of the expression given in the said Act, 
the Civil Court has jurisdiction to pro- 
ceed further with the case before it 
and to deal with and dispose it of in 
accordance with law. We are called 
upon to examine the soundness of these 
observations made by the Division 
Bench in light of the sole reason 
which weighed with the learned single 
Judge in coming to a contrary conclu- 
sion, 
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4, With the object of re-examining 
the entire scheme, we may reproduce 
S. 11 and S, 12 of the said Act.. Sec- 
tion 11 reads as under: 

“Ii. (1) No Civil or Revenue Court 
shall entertain — 

(a) any suit, appeal, 
for revision — 

(i) to recover any debt to which the 
provisions of this Act apply; 

(ii) to question the validity of any 
procedure or the legality of any order 
made by a Debt Settlement Officer of 
an Appellate Officer under this Act; 

(b) any application to execute a 
decree passed by a Civil Court against 
a debtor. 

(2) Any suit, appeal, application for 
revision against a decree or application 
to execute a decree pending before any 
such Court on the appointed day shati 
abate : 

Provided that if any such suit, appeal 
or application is pending jointly 
against such debtor and any other 
person who is not a debtor, nothing in 
sub-s. {2} shall affect the continuance 
of such suit or application or appeal 
or revision application in so far as it 
relates to such other person. 

(3) On the appointed day, every 
debtor undergoing detention in a civil 
prison in execution of any decree 
passed by a Civil Court in respect of 
his debt, shall be released.” 

Section 12 reads as under: 

“12. If a question arises in any pro- 
ceeding under this Act as to— 

(a) whether a person is a debtor; 

(b) whether a debtor is a marginat 
farmer. small farmer, rural artisan, or 
rural labourer; 

(c) whether the income of a rural 
artisan exceeds or does not exceed 
Rs. 2,400 per year or as the case may 
be, Rs. 4,800 per year; 

(d) whether any liability is a debt 
or not; : 
the Debt Settlement Officer shal 
decide such question and his decision 
shall be final and shall not be called 
in question in any Court.” 

Section 13 provides an appeal to the 
Appellate Authority against the deci- 
sion or order of the Debt Settlement 
Officer. Section 12 makes the decision 
of the Debt Settlement Officer final and 
places it beyond any challenge in Civil 
Court. Similarly, S. 13 makes the ap- 
pelate order final. A close look at 
S. 11 clearly shows that the jurisdic- 
tion of the Civil Court has been ousted 


or application 
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in those cases “to which the provisions 
of this Act apply” and in an applica- 
tion for execution “against a debtor”. 
Therefore, the question which will 
arise ina suit before the Civil Court is: 
Who decides whether the provisions of 
the said Act apply to a particular debt 
or whether a judgment-debtor against 
whom execution proceedings have been 
instituted is a ‘debtor’ within the mean- 
ing of the said Act? Does the Civil 


‘Court have jurisdiction to decide these 


two preliminary facts? ‘Or, is a Civil 
Court required to stay the proceedings 
and refer these preliminary questions 
to the Debt Settlement Officer? It has 
been very vehemently argued on be- 
half of the defendants that the Civil 
Court should stay its hands and leave 
the decision on these preliminary 
questions to the Debt Settlement Offi- 
eer. Now, the said Act makes no provi- 
Sion for staying a suit in such circum- 
stances. Nor does it contain any provi- 
sion which enables a Civil Court to 
refer such a preliminary issue to the 
Bebt Settlement Officer. In that be- 
half, the provisions which the predeces- 
sor Act contained may be contrasted 
with the provisions which the said Act 
contains. The Gujarat Rural Debtors 
(Temporary Relief) Act, 1976, preceded 
the present Act. Sub-section (2) of S. 2 
of the earlier Act provided as follows# 

“If a question arises whether a per- 
son is a rural artisan, a rural labourer 
or a small farmer, the question shall be 
decided by the Civil Court as a preli- 
minary issue and the decision of such 
Court on such question shall be final 
and conclusive and shall not be called 
in any appeal or revision.” 

Section 3 of the earlier Act, inter alia, 
provided : 

“3. (1) Notwithstanding anything con- 
tained in any other law for the time 
being in force or in any contract, cus- 
tom or usage to the contrary, during 
the specified period, — 


fa) no Civil Court shall entertain 
any suit, application or proceeding 


against a debtor in respect of any debt; 

(b) any suit, application or ‘proceed-' 
ing in relation te recovery of a deb? 
pending before a Civil Court against a 
debtor shall be stayed; 

(c) no decree ` of a Civil Court in 
relation to the recovery of a debt 
passed before the appointed day against 
a debtor shall be executed; 

x x x x 


1989. - 


indeed, it was a temporary Act which 
remained jin force until 3lst Oct., 1977, 
That. was what was provided in sub- 
sec. (3). of S. 1, 


5. Now, S. 12 of the present Act 
accords finality fo the decision of the 
Debt Settlement Officer and S, 13 ac- 
cords finality fo the appellate decision 
of the appellate authority. Therefore, 
fhe jurisdiction of the Civil Court to 
examine the validity of their decision 
has been barred. Section 11 (1) (b) re- 
quires the question whether a judg- 
ment-debtor is a ‘debtor’ within the 
meaning of the said Act to be decided 
as a preliminary issue. Section 12 (a) 
also requires the Debt Settlement Offi- 
cer to decide whether a person is a 
‘debtor’. The decision of the Debt 
Settlement Officer has been made final. 
In order to resolve the apparent con- 
flict arising out of overlapping area, 
certain decisions cited before us may 
be referred to. 


6. The first decision is in Koli Sona 
Deva (deceased by his heirs Koli Hasur 
Sona) v. Shah Somalal Mathuradas, 
(1967; 8 Guj LR 297. It was a case 
under the Bombay Merged Territories 
and Areas (Jagirs Abolition) Act, 1953 
(Bombay Act No. XXXIX of 1954). The 
principle which has been laid down by 
Mr. Justice N. G. Shelat, sitting singly, 
is. that when a question whether any 
person is a permarient holder arises, it 
fas to be decided by the State Govern- 
ment, or by its Officer as contemplated 
in proviso to S. 2 (4) of that Act. The 
Yearned Judge found that there -was 
nothing in that Act which expressly 
ousted the jurisdiction of the Civil 
Court. However, he was of the opinion 
that the method contemplated by Sec- 
tion 85-A of the Bombay Tenancy and 
Agricultural Lands Act, 1948, could be 
followed: In other words, reference by 
a Civil Court of an issue to the auth- 
jority specified in the appropriate Act 
ay be made. The principle laid down 
y the learned Judge is not applicable 
to the instant case because S. 2 (4) not 
only conferred jurisdiction in respect 
of issues specified therein upon the 
State Government or the Officer auth~ 
orized by the State Government but 
made his or its. decision final. Similarly, 
S. 20 of that Act made the award made 
by the Collector, subject to the appeal 
to the Gujarat Revenue Tribunal, final 
and conclusive and placed it beyond 
any ‘challenge on any Civil Court, 









Taraben Ramanlal v. Jashbhai Shankerbhai (FB) 


Guj. £31 


The provisions of that Act clear- 
ly show that whereas the deci- 
sion of the authorities specified in Sec- 
tion 2 (4) was made final, no provision 
corresponding to S. 11 in the Gujarat 
Rural Debtors’ Relief Act, 1976, was 
eontained in the said Act. The contro- 
versy which has arisen before us owes 
its origin to the juxtaposition of partial 
ouster of the jurisdiction of the Civil 
Court by S. 11 andthe finality accord- 
ed to the decision of the Debt Settle- 
ment Officer by S. 12. 

7. The next decision to which our 
attention has been invited is in Shiv- 
appa Satawappa Ashtekar v. Gajanan 
Chintaman Deshpande, (1953) 55 Bom 
LR 843. It is a judgment rendered by 
Mr. Justice Shah (as he then’ was). 
After having considered the scheme of 
S. 70 (b), S. 85 and S. 2 (8) and Sec- 
tion 2 (18) of the Bombay Tenancy and 
Agricultural Lands Act, 1948, it has 
been observed by the learned Judge 
that the decision of the question whe- 
ther a person is or is not a tenant 
within the meaning of the Bombay 
Tenancy and Agricultural Lands Act, 
¥948, involves the determination of 
three questions: (i) whether he is an 
agriculturist, (ii} whether he holds 
land on lease, and (iii) whether the 
land is agricultural land. The juris- 
diction to decide all these three ques- 
tions relating to the determination of 
the status of a person as a tenant must 
be deemed, according . to the learned 
Judge, exclusively to be vested in the 
Mamlatda> under that Acf. Therefore, 
the learned Judge held thai the Civil 
Court had no jurisdiction to decide 
them, This principle was laid down in 
the context of S. 85 of that Act which 
completely ousted the jurisdiction of the 
Civil Court in  miafters arising under 
that Act and vested it in the Mamflat- 
dar under S. 70 of fhat Act to decide 
those questions, 


8. In the instant case, S. IL does nof 
completely oust the jurisdiction of the 
Civil Court but ousts it only partially. 
-It is necessary in this context to refer 
to the decision of the Supreme Court 
in Dhulabhai v. State of Madhya Pra- 
desh, AIR 1969 SC 78. In that case, 
the Supreme Court was considering 
the applicability of S. 9 of the Civil 
P. C. in the context of S. 17 of the 
Madhya Bharat Sales;Tax Act (30 of 
1950). The following principles have 
been laid down by the Supreme Court 
in that case: 
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(1) Where the statute gives finality 
to the orders of the Special Tribunals 
the Civil Courts’ jurisdiction must he 
held to be excluded if there is an ade- 
quate: remedy to do what the Civil 
Court would normally do in a suit. 
Such provision, however, does not ex- 
clude those cases where the provisions 
of the particular Act have not been 
complied with or the statutory Tribunal 
has not acted in conformity with the 
fundamental principles of judicial pro- 
cedure, 

(2) Where there is an express bar 
of the: jurisdiction of the Court, an 
examination of the scheme of a parti- 
cular Act to find the adequacy or the 
sufficiency of the remedies provided 
may be relevant but’ is not decisive to 
sustain the jurisdiction of the Civil 
Court, Where there is no express ex- 
clusion the examination of the remedies 
and the scheme of the particular Act 
to find out the intendment becomes 
necessary and the result of the inquiry 
‘may be decisive. In the latter case, it 
is necessary to see if the statute creates 
a special right or a liability and pro- 
vides for . the determination of the 
right or liability and further lays down 
that all questions about the said right 
and liability shall be determined by 
the Tribunals so constituted, and whe- 
ther remedies normally associated with 
actions in Civil Courts are prescribed 
by the said statute or not. 


(3) Challenge to the provisions of a 
particular Act as ultra vires cannot be 
brought before Tribunals constituted 
under that Act. Even the High Court 
cannot go into that question on a revi- 
-sion or reference from the decision of 
the Tribunals, - 

(4) When a provision is already 
declared unconstitutional or the consti- 
tutionality of any provision is to 
challenged, a suit is open. A writ of 
certiorari may include a direction for 
refund if the claim is clearly within 
the time prescribed by the Limitation 
Act but it is not a compulsory remedy 
to replace a suit. 


(5) Where a particular’ Act contains 
no machinery for refund of tax collect- 
ed in excess of constitutional limits or 
illegally collected, a suit lies, 


(6) Questions of the correctness of 
the assessment apart from its consti- 
‘tutionality are for the decision of the 
authorities and a Civil suit does not 
lie if the orders. of the authorities ‘are 


“a 
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declared to be final or there is an erx- 
press prohibition in a particular Act. In 
either case the scheme of a particular 
Act must be examined because it is a 
relevant enquiry. : 

(7) An exclusion of jurisdiction of 
the Civil Court is not readily to be 
inferred unless the conditions above set 
down apply. 


9. In order to decide which one of 
more of the principles laid down by 
the Supreme Court in Dhulabhai’s case 
(supra) apply to this case, it is neces» 
sary to reproduce S. 17 of the Madh- 
ya Bharat Act. It provided as under: 


“Save as is provided in S. 17, no 
assessment made and no order passed 
under this Act or the Rules made 


thereunder by the assessing authority, 
appellate authority or the Commis- 
sioner shall be called into question in 
any Court, and save as is provided in 
Sections 11 and 12 no appeal or appli- 
cation for revision shall lie against any 
such assessment or order.” 

It is clear, theréfore, that Sec. 17 of 
the Madhya Bharat Sales Tax Act, 
1950, had completely ousted the jur 
isdiction of the Civil Court. In the pre~ 
sent case, Sec. 11 ousts the jurisdiction 
ef the Civil Court only partially. In 
our opinion, seventh principle laid 
down by the Supreme Court has a 
great bearing on the question with 
which we are concerned. We must bear 
in mind as laid down by the Supreme 
Court that exclusion of jurisdiction of 
the Civil Court is not readily to ba 
inferred unless the conditions set down 
in the other six principles apply. This 
principle applies to a case where the 
jurisdiction of the Civil Court has not 
been expressly ousted or where thera 
is no provision for ousting the jurisdic 
tion of the Civil Court but the orders 
made by the ‘special tribunals or auth- 
orities have been accorded _ finality. 
However, that principle applies with 
much greater force to the present casa 
in which jurisdiction of the Civil Court 
has been only partially ousted, 


10. The second principle laid down 
by the Supreme Court has no applica- 
tion to the instant case because in Sec- 
tion 11 there is no complete or total 
bar of jurisdiction of the Civil Court, 
It cannot be gainsaid that Sec. 11 has 
ousted the jurisdiction of the Civil 
Court only partially. Therefore, though 
it is necessary to bear in mind the 
principles laid down by. the. Suprema 


1986 


Court, we have got to apply those 
principles to the present case with 
great circumspection because the State 
Legislature has devised in Sections 11 
and 12 of the said Act a novel scheme 
which is not found in other statutes 
with which the case law cited before 
us deals. 


11, What we have stated above 


is 
borne out by the language of Sec. 11 
(1) (a) which ousts the jurisdiction of 


the Civil Court only if the provisions 
of the said Act apply. Now, whether 
the provisions of the said Act apply to 
a particular case before the Civil Court 
or not is not a question within the jur- 
isdiction of the Debt Settlement Officer 
under Sec. 12. Whether the provisions 
of the said Act apply or not is a ques- 


, tion which falls outside the said Act 


and does not arise under the Act. In 
our opinion, therefore, the Civil Court 
has jurisdiction to decide whether the 


provisions of the said Act apply. 

12. The first reason, therefore, 
which weighs with us in coming to 
the conclusion which we are recording 
shortly is that the question whether 
the provisions of the said Act apply or 
not is not within the jurisdiction of 
the Debt Settlement Officer. The second 
reason which weighs with us is that 
that question falls outside the Act and 
does not arise under the Act, 

13. It has been argued that 
the Civil Court decides whether the 
provisions of the said Act apply or 
whether a judgment-debtor is a ‘deb- 
tor’ within the meaning of the said 
Act, it, in substance and in reality, de- 
cides what is required to be decided 
by the Debt Settlement Officer under 
Sec. 12 to whose decision finality has 
been accorded. That, in our opinion, is 
avery narrow approach to the ques- 
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tion. The concept which clauses (a) 
and (b) of sub-sec. (1) of Section 1f 
envisage is much larger. When the 


Civil Court decides whether the provi- 
sions of the said Act apply to a parti- 
cular case or not, firstly the Court may 
have to decide whether the provisions 
relating to the exemption of debts in 
Sec. 27 are attracted to a case before 
it.- Therefore, it is erroneous to say 
that when the Civil Court decides 
whether the provisions of the said Act 
apply to a case before it, it only de- 
cides those questions which have been 
placed within the jurisdiction of the 
Debt Settlement Officer under S. 12. The 
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Civil Court whilst answering the ques- 
tion whether the provisions of the said 
Act apply to a case before it not only 
decides questions arising under Sec. 27 
but has also got to decide whether, 
irrespective of the provisions of Sec, 
27, the provisions of the said Act ap- 
ply to a case before it. If, in the 
“context of Sec. 27, the Civil Court can 
decide whether the provisions of the 
said Act apply or not, there is no 
logical reason which can persuade us 
to come to the conclusion that in other 
cases it cannot decide whether th 
provisions of the said Act apply to al 
case before it. If it was the intention 
of the Legislature to confine the jur- 
isdiction of the Civil Court to deter- 
mine questions arising under Sec. 27, 
nothing would have been easier than 
to state it expressly in Sec. 11 (1) (a). 
The very fact that the Legislature has 
not provided that the consideration of 
the question as to the applicability of 
the provisions of the said Act shall be 
confined to matters specified in Sec, 27|. 
clearly shows that the Legislature 
wanted the Civil Court in a civil suit 
to decide, indeed asa preliminary 
question, whether the provisions of the 
said Act apply. 


14. Now, let us look at the problem 
from another angle. If the Civil Court 
decides that the provisions of the said 
Act apply, it cannot proceed with the 
suit at all and must declare the suit 
to have abated under sub-sec, (2) of 
Sec. 11 irrespective of what the Debt 
Settlement Officer later on decides. 
Similarly, if the Civil Court decides in 
execution - proceedings that a judg- 
ment-debtor is a ‘debtor’ within the 
meaning of the said Act, it must de- 
clare the execution application to have 
abated irrespective of what the Debt 
Settlement Officer later on decides, 
Once the Civil Court comes te this con- 
clusion, the Civil Court has no alter- 
native but to dismiss the suit or the 
execution application as having abated. 
«Therefore, it is for the purpose of 
deciding whether a suit or an execu- 
tion application has abated, that the 
Civil Court has jurisdiction to decid 
upon the existence or otherwise of the; 
preliminary facts specified in clause 
(a) and (b) of sub-sec. (1) of See. 114 
If the Civil Court comes to the con- 
clusion that the provisions of the said 
Act do not apply or that the judgment- 
debtor is not a ‘debtor’ within th 
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eaning of the said Act, the Civil 

urt can certainly proceed with the 
suit or the execution application. 

15. The next reason which weighs 
with us in recording the conclusion 
hich we are doing is that if the Civil 
Court has the jurisdiction to decide 








apply or whether the judgment-debtor 
is a ‘debtor’ within the meaning of the 
said Act as preliminary questions in a 
suit or execution proceedings, the Civil 


Court must necessarily have jurisdic- 
tion. to decide all incidental questions 
interlinked therewith and arising 


and effective conclusion in regard to 
the existence or otherwise of those two 
facts. It is not necessary 
the 


xecution application abates or con- 
tinues. The purpose for which the 
_Debt Settlement Officer decides whe- 
ther a person is a ‘debtor’ or not 
is different from the purpose for 
which the Civil Court decides it. In 
other words, the Debt Settlement Offi- 
cer decides it for the purpose of giv- 
ing a relief to the ‘debtor’ under the 
Act but the Civil Court decides it for 
finding out whether the suit or an 
execution application has abated or 
whether it continues. It is difficult for 
us to conceive that, in order to find out 
whether a suit or an application for 
execution has abated or continues, the 
Civil Court must await the decision 
of some other forum, The decision of 
some other forum can be awaited only 
if the Legislature has so provided ex- 
pressly. Section 85-A of the Bombay 
Tenancy and Agricultural Lands Act, 


1948, makes such a provision. Section 
85 ousts the jurisdiction of the Civil 
Court completely in matters arising 


under that Act. Section 85-A provides 
that ifin a civil suit a matter or a 
question arises under the Act, the Civil 
Court shall refer it to the Mamlatdar 


upon whom jurisdiction has been con-’ 


ferred to decide questions arising under 
that Act. The principle laid down under 
Sections 85 and 85-A of the Bombay 
Tenancy and Agricultural Lands Act, 
1948, cannot be applied to a case under 
the present Act because the scheme of 
Sections 85 and 85-A of the Bombay 
Tenancy and Agricultural Lands Act is 
very much different from the scheme 
of Secs. 11 and 12. The principal dif- 


Taraben Ramanlal y. Jashbhai Shankerbhai (FB) 


whether the provisions of the said Act, 


A.I. R. 


ference lies in the fact that whereas 
Sec. 85 of the Bombay Tenancy and 
Agricultural Lands Act ousts the jur- 
isdiction of the Civil Court completely, 
Sec. 11 of the present Act does not 
oust the jurisdiction of the Civil Court 
completely. It is on account of that 
reason that Legislature does not 
appear to have made any provision 
similar to the provision in Sec. 85-A 
of the Bombay Tenancy and Agricul- 
tural Lands Act, 1948. 


16. It cannot be gainsaid that the 
Civil Court, under the terms. of 
Sec. 11 has jurisdiction to decide two 
negative facts: (i) whether the provi- 
sions of the said Act do not apply to 
the case before it and (ii) whether the 
judgment-debtor is not a ‘debtor’, In 
respect of these two negative questions, 
the jurisdiction of the Civil Court has 
not been barred by Sec. 12 or, putting 
it positively, the jurisdiction in respect 
of them has not been conferred upon 
the Debt Settlement Officer. It is 
therefore, very necessary for the Civil 
Court to decide these two questions in 
order to decide whether it can proceed 
with the suit or an execution applica- 
tion, 


17. We are now dealing with three 
situations which arise from a compre- 
hensive examination of certain provi- 
sions of the said Act. Sec. 6 (1) pro- 
vides that every debtor shall, within 
such period as may be prescribed, fur- 
nish to the local authority within 
whose jurisdiction he ordinarily resides, 
a true statement in writing in pre- 
scribed form containing the particulars 
specified in that section in respect of 
every debt due by him on the appoint- 
ed day to his creditors. Rule 4 of the 
Gujarat Rural Debtors’ Relief Rules, 
1976, provides that the statement under 
sub-section (1) of Section 6 shall be 
furnished before ist December, 1976. 
The use of the expression “shall” in 
sub-sec, (1) of Section 6 casts upon a 
‘debtor’ a mandatory obligation to ap- 
ply within the prescribed time to the 
Debt Settlement Officer for liquidation 
or reduction of his debts. Sub-sec. (2) 
of Section’ 6 does not appear fo cast 
such a mandatory obligation upon a 
eredifor to have his debts adjudicated 
on by the Debt Settlement Officer, 
Tt, inter alia, provides that any of the 
creditors “of a debtor may also furnish 


within the period prescribed under sub- 
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section (1), to the local authority with- 
In whose jurisdiction the debtor ordi- 
narily resides a true statement in re- 
spect of the debt or debts due to him 
by the debtor. Whereas sub-sec. (J 
uses the expression “shall” in respect 


of a ‘debtor’, sub-section (2) uses the 
expre'sion “may” in respect of a 
‘creditor’. We have got to construe 


these two _ expressions and assign to 
them their respective roles. When the 
Legislature has used “shall” and “may” 
‘in the same section, they cannot be 
loosely construed so as to carry the 
same meaning, What appears to us 
from the scheme of  sub-sections (1) 
and (2) of Sec. 6 is that a ‘debtor’ is 
under a mandatory obligation to apply 
to the Debt Settlement Officer within 
the prescribed time for the Tiquidation 
or reduction of his debts. What is the 
consequence if he does not do so? In 


our opinion, if he does not do so, his 
right to apply is barred by time. He, 
therefore, cannot apply later. If he 


apply later, in our opinion he 
cannot raise a plea in a suit subse- 
quently filed that heis a ‘debtor’ 
within the meaning of the said Act and 
that the suit has abated under sub 
sec, (2) of Sec. 11. i 


. 18. It is not necessary to repeat 

that the only relief which a Civil Court 
can grant toa defendant who is a 
‘debtor’ within the meaning of the 
said Act is to declare that the suit or 
proceeding has abated. We think that 
if a debtor has failed to apply within 
time to the Debt Settlement Officer 
for liquidation or reduction of his 


cannot 


debts, he cannot raise a plea in a 
suit subsequently filed against him by 


his creditor because none can take 
advantage of his own default. So far 
as the creditor is concerned, it ap- 
pears that sub~sec. (2) of Sec. 6 mere- 
Jy contains an enabling provision and 
casts no obligation upon him. If he 
applies, the debt will be adjudicated 
upon in terms of the provisions of the 
said Act. If he does not apply and if a 
debtor has also not applied, it will be 
open to him to file a civil suit in the 
Civil Court. Rule 5 in Gujarat Ruraf 
Debtors’ Relief Rules, 1976, provides 
that if a creditor wants to apply under 
sub-section (2) of Sec. 6 he shall do 
so before 1st December, 1976. 


19. On consideration of the scheme 
of sub-secs. (1) and (2) of Sec. 6 read 
with Rule 4 and Secs, 1) and 12, i? 
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appears to us that three situations 
arise, The first situation can be de- 
scribed thus. Neither the debior nor 
the creditor has instituted within time 
proceedings under Sec, 6 of the said 
Act, In such a case, it is open to the 
creditor to file a civil suit against his 
debtor and, in such a civil suit, the 
debtor or the defendant cannot be per- 
mitted to raise any defence under the 
provisions of the said Act because his 
right to apply to Debt Settlement Offi- 
cer expired or was extinguished on 
Ist December 1976. Having failed to 
apply under sub-s. (1) of S. 6 and 
having failed to discharge the manda- 
tory obligation cast upon him, he can- 
not turn round and raise a contention 
merely to defeat the creditors claim 
who has been placed under no obliga- 
tion by sub-s. (2) of S. 6 to make such 
an application. i 

20. It is necessary in this behalf to 
refer to the scheme of the Bombay 
Agricultural Debtors Relief Act, 1947. 
It cast upon a creditor the mandatory 
obligation to make an application for 
adjustment of his debts (vide S. 4) and 
provided that, if no such application 
was made either by a creditor or a 
debtor, then the debt due from the 
debtor would be extinguished. It is be- 
cause the debt due from a debtor was 
extinguished in case no application for 
adjustment of debts was made that a 
debtor could raise defence in a_ suit 
subsequently filed by his creditor that 
his debt was extinguished. In the in- 
stant case, it is not open to the defen- 
dant to raise such a defence after 
having failed to discharge his statutory 


obligation of making an application 
under S. 6. Therefore, the Civil Court 


has jurisdiction to proceed with such a 
suit. 

21. The second situation which may 
arise can be described thus. Proceed- 
ings undér S. 6 have been instituted 
and are pending. The creditor has filed a 
eivil suit against a debtor. When two 


. proceedings are simultaneously pending 


against a debtor — one before the 
Civil Court and another before the 
Debt Settlement Officer — what does 


the Civil Court do? -In our opinion, the 
Civil Court can decide whether the 
defendant is a ‘debtor’ or not within 
the meaning of the Act in order to 
decide whether the suit has abated or 
can be continued. It is for the purpose 
of giving the debtor a higher relief in 
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fhe shape of abatement of suit that 
She Civil Court decides whether the 
gondition subject to which its jurisdic- 
tion has been ousted exists or not. If 
the Civil Court decides that the defen- 
dant is a ‘debtor’ within the meaning 
of the said Act, the suit abates and the 
only remedy for the creditor is to have 
his ‘debt? adjusted by Debt Settlement 
Officer, 

22, The third situation which is 
likely to arise can be described in the 
following terms. Debt Adjustment pro- 
ceedings instituted under S. 6 and the 
suit filed in the Civil Court against a 
defendant are pending. The Civil Court, 
upon inquiry, holds that the defendant 
is not ‘a debtor’ within the meaning of 
the said Act, In our opinion, it has the 
jurisdiction to decide this preliminary 
question in order to find out whether 
it can proceed with the suit or not. 

23. That the Civil Court has juris~ 
diction to decide these two preliminary 
facts, irrespective of what has been 
provided by S. 12, is made clear, be- 
yond any doubt by sub-s. (2) and sub- 
sec, (3) of S. 11. Sub-sec. (3) of S. 11 
provides as follows: 

"On the appointed day, every debtor 
undergoing detention in a Civil 
prison in execution of any decree pas- 
sed by a Civil Court in respect of his 
debt, shall be released.” 

If a judgment-debtor has been detain- 
ed in a civil prison in execution of a 
decree and if he raises the contention 
that he is a ‘debtor’ within the mean- 
ing of the said Act, can the Civil Court 
order his release, without deciding on 
merits, whether he is a ‘debtor’ within 
the meaning of the said Act? If the 
Civil Court is required to release judg- 
ment-debtors only on their raising such 
a plea, judgment-debtors, who are not 
‘debtors’ within the meaning of the 
said Act, shall run away with impunity 
and cause damage to the society, not 
contemplated by the said Act. Or, will 
the Civil Court direct the judgment- 
debtor to have his status under the 
‘said Act determined by the Debt Set- 
tlement Officer? Or, shall the Civil 
Court refer to the Debt Settlement 
Officer for his decision the question 
relating to the status of the judgment- 
debtor under the Act? If the Civil 
Court, in such a case, is required to 
await the decision of the Debt Settle- 
ment Officer by the time the Debt 
Settlement Officer decides it, the term 
of detention of the judgment-debtor in 
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civil prison will have expired. It is 
difficult for us to visualize, therefore, 


that sub-s. (3) of S. 11 contemplates 
anything other than that the Civil 
Court has the jurisdiction to decide 


whether a judgment-debtor is “a deb- 
ret within the meaning of the said 
ct, 

24, Proviso to  sub-s, {2) of S. 11 
lays down as follows: . 

“Provided that if any such suit, ap- 

peal or application is pending jointly 
against such debtor and any other per- 
son who is not a debtor, nothing in 
sub-s. (2) shall affect the continuance 
of such suit or application or appeal 
or revision application in so far as it 
relates to such other person.” 
Unless the Civil Court decides whether 
one of the defendants or one of the 
judgment-debtors is a “debtor”, how is 
the Civil Court going to proceed with 
the suit against another defendant or 
fudgment-debtor who is not a “debtor” 
within the meaning of the Act? It is 
clear, therefore, from the proviso to 
sub-sec, (2) of Sec. 11 and sub-sec. (3) of 
S. 11 that the Civil Court has the 
jurisdiction to decide the two questions 
specified in cl. (a) and cl. (b) of sub- 
sec, (1) of S. 11, as 


25. We are now trying to examine ` 
the arguments raised before us by 
imagining a reverse situation, Suppos- 
ing the Civil Court decides that the 
Provisions of the Act apply to a case 
before it or that a judgment-debtor is 
a “debtor”, it will declare the suit or 
an execution application to have abat- 
ed. Obviously, therefore, the Civil 
Court cannot give any relief to the 
ereditor. Thereafter, if the Debt Set- 
tlement Officer decides between the 
same parties in proceedings instituted 
under S. 6 that the provisions of the 
Act do not apply or that a judgment- 
debtor is not a “debtor”, he will have 
no alternative but to dismiss the pro- 
ceedings instituted under S. 6. In such 
a situation, where will the creditor go? 
Can the creditor go back to the Civil 
Court and revive his suit which has 
been declared to have abated? There 
ts no provision in the Act to revive a 
suit which has abated under the afore- 
said circumstances. 

26. On consideration of all these 
aspects, if appears to us that the juris- 
diction of the Civil Court has been 
conditionally ousted by Sec 11. In 
other words, it is ousted only if the 
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provisions of the said Act apply to a 
ease before it or if a judgment-debtor 
is a ‘debtor. In a case of conditional 
euster of its jurisdiction, the Civil 
Court has, in our opinion, jurisdiction 
to decide whether the condition is ful- 
filled and whether its jurisdiction has 
been ousted. That is the inherent power 
of every Civil Court. For that purpose, 
the Civil Court cannot look at S. 12 
and await the decision of the Debt 
Settlement Officer. It has got to look 
at both Ss. 11 and 12. Therefore, when 
a comprehensive look is cast at Ss. 11 









urisdiction to decide whether the con- 
dition which ousts its jurisdiction exists 
lor not, If the condition exists, it has no 
urisdiction, If the condition does not 
has jurisdiction to 
ith the suit or execution proceedings 
nding before it, 


27. On behalf of the defendants, 
reliance has been placed upon sub- 
secs, (4) and (5) of S. 4 of the said 
Act. Sub-sec. (4) empowers the Debt 
Settlement Officer to make an order 
granting such relief to the debtor as 
he may appear to be entitled fo or 
make an order rejecting the application 
of the debtor. This provision does not 
help us in construing the provisions of 
S, 11 because whereas the Debt Settle- 
ment Officer has jurisdiction under 
aub-s, (4) to reject an application or 
grant such relief to the debtor as he 
is entitled to, the Civil Court has 
furisdiction to decide whether a suit or 
an application for execution has abated 
or whether it continues. Sub-sec. (5) of 
5. 4 provides that the order of the 
Debt Settlement Officer shall be execut- 
ed as if it is a decree or an order of 
She Court. That provision also does not 
suggest that the Civil Court has no 
‘Jurisdiction to decide upon the exist- 
ence or otherwise of two conditions 
which are conditions precedent to the 
ouster of its jurisdiction. 


28. Our attention has been invited 
to the decision of the Supreme Court in 
Desika Charyulu v. State of Andhra 
Pradesh, AIR 1964 SC 807. It was a 
case under Madras Estate (Abolition 
and Conversion into Ryotwari) Act, 
1948. The question which arose before 
the Supreme Court related to the ex- 
clusive jurisdiction of the Settlement 
Officer and of the Tribunal to decide 
the question whether an inam village 
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was- an ‘inam estate’. The Supreme 
Court held that the Settlement Officer 
and the Tribunal on appeal had 
exclusive jurisdiction to decide such 
a question and that the Civil 
Court had no (jurisdiction to deter- 
mine it or retry it. The Supreme 
Court took that view because Sec« 
tion 9 (4) (c) of that Madras Act ex- 
pressly barred the jurisdiction of the 
Civil Court from questioning the cor- 
rectness of the appellate decision, It 
was not a case in which the jurisdic- 
tion of the Civil Court was condis 


-tionally ousted. 


29. The next decision to which our 
attention has been invited is in Patel 
Gordhanbhai Vaghjibhai v. Vaghri 
Ranchhodbhai Samtabhai, (1966) 7 Gaj 
LR 311 (FB). It was a case under the 


Bombay Tenancy and. Agricultural 
Lands Act, 1948. It is not necessary 
fo make a detailed reference to that 


decision because the 
has been laid down in that decision 
rests upon the construction of the 
scheme of Ss. 85 and 85-A of that Act, 
which, as stated above, is much differ- 
ent from the scheme of S. 11 and S. 12 
of the said Act. 


30. Our attention has i been in- 
vited to the decision of Mr. Justice 
Ahmadi in Civil Revision Application 
No. 442 of 1978, decided by him on 
28th Sept., 1978. That decision does not 
fay down any new principle. The learn- 
ed Judge has analysed the decision of 


principle which 


Mr. Justice B. K. Mehta in Mafatlal 
Gordhanbhai’s case (supra) and tha 
decision of the Division Bench in 


Parshottam Ambavi’s case (supra) on 
the question which has arisen before 
him. It is on account of these two 
decisions that the present controversy 
has arisen before us, 


31. In order to understand tha 
scheme which Ss. 11 and 12 disclose, 
we may usefully refer to the, cor 


responding Maharashtra Act — Maha- 
rashtra Debt Relief Act, 1975, Sec- 
tions 11 and 12 corresponding to Sec- 
tions 11 and 12 of the Act with which 
we are concerned disclose an altogether 
different scheme. Section 11 
Maharashtra Act provides as under: 


“(1) No Civil Court shall have juris 
diction to settle, decide or deal with 
any question which is by or under this 
Chapter required to be settled, decided 
or dealt with by the Authorised 
Officer, 


of the. 
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(2) No order of the State Govern- 
ment or of any officer or authority 
made under this Chapter shall be 
questioned in any Court.” 
Section 12 of the Maharashtra 
provides as under: 

“(1) If a suit instituted in any Civil 
Court involves any issues which are 
required to be settled, decided or dealt 
with, by the Authorised Officer under 
this Act, the Civil Court shall stay the 
suit, and refer such issues to the Au- 
thorised Officer for determination. 


(2) On receipt of such reference 
from the Civil Court, the Authorised 
Officer shall deal with and decide such 


Act 


issues in accordance with the provi- 
sions of this Chapter, and shall com- 


municate his decision to the Civil 
Court; and such Court shall thereupon 
` dispose of the suit in accordance with 
the procedure applicable thereto.” 


32. The scheme which is incorporat- 
ed in Ss. 11 and’ 12 of Maharashtra 
Act is similar to the scheme of Sec- 
tions 85 and 85-A of the Banibay Tenancy 
and Agricultural Lands Act, 1948. In 
other words, the Maharashtra Act, like 
the Tenancy Act completely ousts the 
jurisdiction of the Civil Court in 
matters arising under the Act and pro- 
vides that if a question arises under 
the Act, it shall refer the issue to the 
Authorised Officer and await his deci- 
sion. The scheme contained in Ss. 11 
and 12 of the Gujarat Rural Debtors’ 
Relief Act, 1976, is altogether different, 
An argument was raised that Ss, TI 
and 12 of the Act with which we are 
concerned should be construed in light 
of Ss. 11 and 12 of the Maharashtra 
Act. It cannot be done for very ob- 
vious reason that the language used by 
two different Legislatures in two dif- 
ferent enactments is fundamentally and 
basically different. We have, therefore, 
got to construe Ss. 11 and 12 in the 
light of the language which they have 
used. We are, therefore, _ unable to 
subscribe to the view that if a question 
as to the applicability of the provisions 


of the said Act arises before a Civil 
Court or if a question whether the 


judgment-debter is a ‘debtor’ or not 
within the meaning of the said Act 
arises before it, the Civil Court must 
either refer the question under S. 12 
of the Act to the Debt Settlement 
Officer or direct the parties to obtain 
the decision of the Debt Settlement 
Officer, g 
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33. Before we close this case, we 
must turn to the word “finality” used 
in Sec. 12. The decision of the Debt 
Settlement Officer under S. 12 has been 
accorded finality by the Legislature, in- 
deed subject to the decision in appeal 
by the Appellate Officer. However, if an 
appellate officer has recorded a decision 
in appeal, it has also been accorded 
finality under S. 13. 
corded to the decision 
Settlement Officer 
Officer, in our opinion, means this 
much and no more. If the Debt Settle- 
ment Officer or the Appellate Officer 
has decided the question, the Civil 
Court must act upon it and it cannot 
be challenged in a Civil Court, If th 
Debt Settlement Officer has not decid- 
ed it and if the Civil Court has decid- 
ed it, the decision of the Civil Court 
being within its jurisdiction is binding 
upon the Debt Settlement Officer and 
the Debt Settlement Officer or the Ap- 
pellate Officer, as the case may be, has 
no jurisdiction to re-examine the ques- 
tion decided by the Civil Court and to 
record a different finding thereon in 
derogation of the decision of the Civil 
Court. The Debt Settlement Officer is 
bound to accept it because the Civil 
Court has within the limits of its jur- 
isdiction decided it. In this context, one 
more argument has been raised. What 
happens if the Civil Court and the 
Debt Settlement Officer both decide a 
particular question on the same day? 
Such a situation is very unlikely to 
occur. If ` both the decisions agree, 
there will be no difficulty. If both the 
decisions do not agree, there is likely 
to be a conflict. Occurrence of such a 
conflict is a very rare thing. However, 
if, in a conceivable case, such a diff- 
culty arises, it is always open to a 
party tomove the higher Court to exer- 
cise its power under S. 151 of the Civif 
P. C. to make an appropriate order to 
avoid such a very rare conflict. It is 
abhorrent for us to think that the Civil 
Court cannot decide upon the existence 
or otherwise of the conditions which 
oust its jurisdiction and should be re~ 
quired, in absence of any express pro~ 
vision in that behalf to have its own 
jurisdiction decided by an executive 
officers who perform quasi-judicial 
functions between two private indivi- 
duals under the said Act. We cannot 
deny to the Civil Court its inherent) 
jurisdiction to decide the question eat 
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to its own jurisdiction, particularly 
a case where its jurisdiction has been 
scale hei or partially ousted. 
34, For the reasons stated above, we 
e of the opinion that under S. 11 of 
the Gujarat Rural Debtors’ Relief 
ct, 1976, the Civil Court has jurisdic- 
ion to decide in a civil suit, upon a 
lea raised by the defendant, whether 
he provisions of the said Act apply 
do not apply. In order to decide 
hat question which, in our opinion, is 
ithin its jurisdiction, it can decide all 
cidental questions arising therefrom. 
imilarly, the Civil Court has jurisdic- 
ion to decide whether a judgment- 
ebtor is a ‘debtor’ and, in order to 
ecide that question effectively, it has 
the jurisdiction to decide all incidental 
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to be a ‘debtor’, 
suit or the execution proceedings must 
abate. If they do not apply, or if a 
judgment-debtor is found not ‘a debtor’, 


and in accordance with 
aw. We may make it clear that under 
S. 11 the Civil Court has no jurisdic- 
tion to decide anything more. 

35. The result of the findings which 
we have recorded is as follows :— 


(1) Civil Revision Application No. 
1478 of 1978 which has been filed by 
the original plaintiff is allowed and 


the impugned order staying the suit is 
set aside. The Civil Court shall pro- 
ceed with the suit im accordance with 
this decision. Rule is made absolute 
with no order as to costs, 

(2} Civil Revision Application No. 
1345 of 1978 which has been filed by 
the decree-holder is allowed and the 
impugned order staying the execution 
proceedings is set aside. The execution 
proceedings shall now proceed further 
in accordance with this decision. Rule 
is made absolute with no order as to 
costs, 

(3) Civil Revision Application No. 
1118 of 1978 which has been filed by 
the decree-holder is allowed and the 
impugned order staying the execution 
proceedings is set aside. The Darkhast: 
shall now proceed further in accord- 
ance with this decision. Rule is made 
absolute with no order as to costs, 


(4) Civil Revision Application No. 
1588 of 1978 which has been filed by 
the defendant is dismissed. The order 
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made by the Court below is confirmed. 
Rule is discharged with no order as ta 
costs. 

(5) Civil Revision Application No. 
412 of 1979 which has been filed by the 
judgment-debtor is dismissed and the 
order made by the Court below is con- 
firmed, Rule is discharged with no order 
as to costs. 

(6) So far as Second Appeal No. 352 
of 1979 is concerned, it shall now be 
sent back to the learned single Judge 
for finally deciding it on merits and in 
light of this decision. 

Orders accordingly. 
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B. J. DIVAN, C. J. AND 
R. C. MANKAD, J, 


‘State of Gujarat and others, Appel- 
lants v. Pethalji Nathabhai Chawda, Re- 
spondent, 


T.etters Patent Appeal No. 234 of 1978* 
with C. Appln. Nos. 1936 of 1979 and 
2182 of 1978, D/- 2-8-1979. 

Gujarat Minor Mineral Rules (1966), 
R. 44 — Interpretation — Notification 
No. G. U./65 dated 11-7-1968 issued un- 
der R. 44 — Not bad in law, S. C. A. 
No. 1386 of 1974, D/- 4-7-1978 (Guj), 
Reversed, 


In view of the non obstante clause, if 
is abvious that Rule 44 has to be inter- 
preted on its own disregarding the rest 
of the provisions of the Rules in ques- 
tion, The words of Rule 44 are wide and 
the Government has been given the 
power to lay down the terms and condi- 
tions as to how the competent officer 
shall sell by public auction or otherwise 
dispose of the right to remove a minor 
mineral (in this case, limestone) in any 
particular area, The power to prescribe 
the terms and conditions will carry with 
it the power to prescribe conditions of 
eligibility as well, that is to prescribe 
as to who would be eligible for getting 
the right to remove the minor minerals. 
Of course, when conditions of eligibility 
are prescribed, exclusion of those who 
are not eligible automatically takes place 
but in such a case, it cannot be said that 
the Government has exercised the power 
of reservation or restriction or the auth- 
ority concerned exercised that power. 


"Against judgment of A. D, Desai, J. in 
S. C, A, No, 1386 of 1974, D/- 4-7-1978 
(Guj). 
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All that the Government has done in the 
instant case is that in order to become 
eligible to get the right to remove lime- 
stone from certain survey numbers, a 
person shall be one of the four catego- 
ries laid down in the notification No. 
GU/65/MMR/17-4-68/2872, D/- 11-7-1968, 
keeping in view the directive principles 
of the Constitution, and the philosophy 
of social justice underlying the Consti- 
tution, Under these circumstances, sincé 
all that the Government has done is to 
prescribe conditions of eligibility for 
getting the right to remove limestone 
from certain survey numbers in a vil- 
lage, the said notification cannot be 
struck down on the ground that it re- 
serves areas for purpose of granting 
quarry permits or parwanas. S. C. A, 
No. 1386 of 1974, D/- 4-7-1978 (Guj) 
Reversed. (Paras 3, 4) 

J. R. Nanavati, Asstt. Govt, Pleader 
with P. S. Patel of M/s. Ambubhai and 
Divanji, for Appellants; K, S. Nanavati, 
for Respondent, 

DIVAN, C. J.:— This appeal has 
been filed by the State of Gujarat and 
officers connected with Geology & Min- 
ing Department of the Government of 
Gujarat against the decision of A. D, 
Desai, J. in Special Civil Application 
No. 1386 of 1974, The controversy be- 
tween the parties is within a very nar- 
row compass and the whole question 
turns upon the interpretation of Rule 44 
of the Gujarat Minor Mineral Rules, 
1966. The petitioner is carrying on the 
business of quarrying limestones and in 
this writ petition he has challenged the 
order dated April 25, 1974 passed by the 
Deputy Secretary to the Government of 
Gujarat, Industries, Mines and Power 
Department, rejecting the revision appli- 
. cation filed by the petitioner, There is 
land bearing survey No. 4 admeasuring 
2 acres 29 gunthas of Dungarpur village 
in Junagadh District, This land has lime- 
stones. On April 1, 1972 the petitioner 
applied for grant of quarry lease in re- 
spect of survey No, 4 of Dungarpur vil- 
lage and by his order dated April 4, 
1972 the Collector of Junagadh, who. is 
the competent officer, rejected this ap- 
plication of the petitioner on the ground 
that limestone contained therein was of 
a high chemical grade and therefore the 
said land had been reserved for indus- 
trial purposes, Against this order the 
petitioner filed a revision application to 
the Director of Geology and Mining and 
this application was dismissed on June 
27, 1973 on the ground that this land was 
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reserved for grant of Parvanas to 
Khanias. The Director of Geology and 
Mining did not agree with the reasoning 
of the Collector that the land was re- 
served for industrial purposes, On July 
30, 1973 against the decision of the Di- 
rector, Geology and Mining, the peti- 
tioner preferred a revision application 
to the Government of Gujarat and hear- 
ing of the revision petition was fixed be- 
fore the Deputy Secretary, Industries 
Mines and Power Department on Feb- 


ruary 4, 1974, February 18, 1974 and 
March 18, 1974. On these respectiva 
dates, the petitioner had sent applica- 


tions for adjournment on the ground of 
sickness and the case was adjourned ac- 
cordingly. The case had been adjourned 
to April 25, 1974 on which date also the 
petitioner applied for adjournment on 
the ground of sickness. As no certificate 
of a doctor was annexed to the applica- 
tion to prove the sickness, the revision 
application was heard by the officer 
concerned, namely, the Deputy Secre- 
tary, Industries, Mines and Power De- 
partment and the Deputy Secretary con- 
firmed the order passed by the Director, 
Geology and Mining and that order has 
been challenged in the present proceed- 
ings. 

2. The main contention before A. D. 
Desai, J. and before us at the hearing 
of the appeal was in connection with a 
Notification issued by the Government of 
Gujarat in purported exercise of powers 
under Rule 44 of the Gujarat Minor 
Minerals Rules, 1966. The notification 
was issued on July 11, 1968 and was 
issued by the Government of Gujarat in 
Industries, Mines and Power Depart- 
ment, It bears No, GU/65/MMR/17-4/69/ 
2872 and is reproduced in extenso here- 
inbelow : 

“In exercise of the powers conferred 
by Rule 44 of the Gujarat Minor Mime- 
ral Rules, 1966, the Government of 
Gujarat hereby directs that the right to 
remove limestone building stone in the 
area of survey Nos, 4, 93, 95, 106, 96 
and 100 of village Dungarpur of Juna- 
gadh District (hereinafter referred to as 
the ‘said area’) may be granted under 
the said Rule 44 by the competent offi- 


_cer, subject to the following terms and 


conditions, namely :— 

1, The said area shall be divided into 
plots not ordinarily exceeding 2000 sq. 
meters as may be considered convenient 
by the competent officer. 

2. A parwana for each of the plots 
shall be granted by the competent offi- 


- 
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cer to persons belonging to the follow- 
ing categories in the order of priority 
specified below, namely :— $ 

(a) Individual families of Khanias whe 
do physical work at present in excavat- 
ing building stone in the said area, Pre- 
ference shall be given to such Khanias 
who hold parwanas or sanads under the 
Saurashtra Quarry Rules in the said 
area or who held parwanas of long 
standing as Khanias under the Sau- 
rashtra Quarry Rules: 

(b) Small merchants who held sanads 
or parwanas under the Saurashtra Quar- 
ry Rules: 

(c) Genuine co-operative societies of 
Khanias: 

(d) New Khanias and new small mer- 
chants, 

3. No parwana shall be granted to 
any persons whose quarry lease or 
sanads granted under the Saurashtra 
Quarry Rules are in existence at the 
time of the grant of parwanas in the said 
area, 


4. No one shall be granted a parwana 
in respect of more than one plot and no 
plot shall be granted in joint names of 
two or more persons, 

5. The parwana shall be in the form 
appended hereto and shall be granted 
for a period of one year ending on 31st 
December on payment of a fee of Ru- 
pees 10/- which shall be paid in the 
manner prescribed under Rule 7 of the 
Gujarat Minor Mineral Rules, 1966, The 
parwana shall be renewable every year 
on payment of a fee of Rs. 10/- payable 
in the like manner, A parwana granted 
in the last quarter of a year shall be 
valid till 31st day of December of the 
year next following. 


6. Application for grant of quarry 
feases or permits relating to limestone 
(building stone) in the said area, pend- 
ing on the date of issue of this order 
shall not be considered.” - 

Rule 44 of the Minor Mineral Rules, 
1966, is in these terms: 

“Notwithstanding anything contained 
in the foregoing provisions, it shall be 
lawful for a competent officer to sell by 
public auction or otherwise dispose of 
the right to remove any minor mineral 
or of collection of royalty thereon in 
such cases or class of cases and on such 
terms and conditions as the State Gov- 
ernment may by a general or special 
order direct.” 

A, D. Desai, J. felt that under the 
‘scheme of the Gujarat Minor Mineral 
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Rules, it was not competent to the Gov- 
ernment of Gujarat to reserve the area 
and then give directions as to how the 
right to remove minor minerals from the 
reserved area should be disposed of. Un- 
der the scheme of the rules, according 
to A. D, Desai, J. and particularly in the 
light of Rules 33-A and 33-B and other 
rules in that behalf, it is open to the 
Government to reserve areas for the 
purpose of grant of quarrying parwanas 
and quarrying permits as the Director 
may think fit after notifying the same 
and when any area is so reserved, no 
quarrying lease shall be granted for 
such reserved area. According to A. D, 
Desai, J. the effect of the notification 
which is impugned in this case is to re- 
serve the area for granting of quarrying 
leases or parwaNas and permits, 


3. With great respect to A. D. Desai, J., 
we are unable to agree with this 
conclusion. In view of the non obstante 
clause, it is obvious that Rule 44 has to 
be interpreted on its own disregarding 
the rest of the provisions of the rules in 
question. It is true that the power to 
prescribe cases or class of cases and 
terms and conditions on which the right 
to remove any minor mineral or the 
right to collect royalty thereon shall be 
granted either by public auction or 
otherwise to dispose of that right, is not 
a right to reserve, but one important 
thing to be borne in mind is that the 
Government has been given the power 
to lay down the terms and conditions ası 
to how the competent officer shall sell! 
by public auction or otherwise dispose 
of the right to remove a minor mineral 
in any particular area, in this case, 
limestone from a particular survey num- 
ber of a village in Junagadh District. 
Now the power to prescribe the terms 
and conditions will carry with it the 
power to prescribe the conditions of eli- 
gibility as well, that is, to prescribe as 
to who would be eligible for getting the 
right to remove minor minerals, either 
by public auction or otherwise being dis- 
posed of by the competent officer and 
then the conditions of eligibility for such 
disposal or selling by public auction can 
be prescribed, It cannot be said that 
some reservation is being applied by the 
Government. Of course, when conditions 
of eligibility are prescribed, exclusion 
of those who are not eligible automati- 
cally takes place, but in such a case it 
cannot be said that the Government has 
exercised the power of reservation or 
the authority concerned exercised tha 
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power because prescribing conditions of 
eligibility is to see that certain goals 
which the authority has in mind are 
achieved by the prescription of condi- 
tions of eligibility. All that the Govern- 
ment has done in the instant case is that 
in order to become eligible fo get the 
right to remove limestone from these 
survey numbers, a person shall be one 
of the four categories a, b, c and d, laid 
down in the notification, It is well 
known that in the light of the directive 
principles of the Constitution and in the 
light of the philosophy of social justice 
underlying the Constitution, it is one of 
the~obligations of the Government to 
see to the economic advancement of 
those who work with their hands and 
those who belong to the category 
of small enterpreneurs. With that ob- 
ject in view and with that philosophy of 
social justice in view, Government has 
prescribed that individual families of 
khanias and small merchants who hold 
sanads or parwanas under the Sau- 
tashtra Quarry Rules, genuine co-opera- 
tive societies of khanias and new 
‘Kkhanias and new small merchants will 
be eligible for getting the right to re- 
move limestone from the survey num- 
bers of Dungarpur village mentioned in 
the notification, Since the Government 
has laid down this condition of eligibi- 
lity in the light of this philosophy, it is 
obvious that those who do not satisfy 
the condition of eligibility will neces- 
sarily be excluded from getting the right 
to remove limestone from these survey 
numbers mentioned in the notification, 
We may point out that whenever under 
any appropriate legislation, conditions of 
eligibility are laid down, for example, 
for practice of legal profession that only 
qualified advocates can practise, the con- 
dition of eligibility excludes those who 
are not qualified advocates, Similarly, 
the condition of eligibility for practising 
medical profession would exclude those 
who are not qualified doctors or quali- 
fied medical practitioners, But therefore 
it cannot be said that prescribing these 
conditions of eligibility is an exercise of 
the right of restriction or reservation 
and, with great respect to A. D. Desai, 
J., he was in error in overlooking this 
distinction between conditions of eligi- 
bility and reservation of areas or reser- 
vation of the right to extract minor 
minerals from certain areas. 


4, Under these circumstances, since 
all that the Government has done is to 
prescribe conditions of eligibility for get- 
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ting the right fo remove limestone from 
these different survey numbers of Dun- 
garpur village, the notification cannot ba 
struck down on the ground that it re- 
serves areas for the purpose of granting 
quarry permits or parwanas, The words 
of Rule 44 which is under consideration 
before us are wide enough to enable the 
Government to prescribe terms and con- 
ditions and since the condition of eligi- 
bility would be one of the terms and 
conditions which the Government can 
prescribe or can lay down, the notifi- 
cation cannot be said to be bad. 

5. We regret that we cannot agrea 
with the reasoning of our learned 
brother and have to arrive at a different 
conclusion. We therefore allow’ this 
Letters Patent Appeal and set aside the 
judgment and order passed by our 
Yearned brother A, D. Desai, J, The spe- 
cial civil application fails and is dis- 
missed. The original petitioner will pay 
the costs throughout, 

6. No orders on the civil applica- 
tions, Rule discharged in both the civil 
applications, No order as to costs of 
both the civil applications, f 

Appeal allowed; 
Special civil 
application dismissed, 
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M. K. SHAH, J, 
Badrising Mishrising and another, Ap- 
pellants v. Pramodkumar Bhagwatilal 
Banatwala, Respondent, 


First Appeal No. 23 of 1975, D/- 2-8- 
1979.%* 


(A) Motor Vehicles Act (1939), Sec- 
tion 110D — Appeal — New plea of con- 
tributory negligence — It cannot be per- 
mitted particularly when respondent- 
claimant is not present though served as 
it would amount to new case without 
granting opportunity to claimant to meet 
the case — Like any other controversial 
facts such plea has to be pleaded and 
proved. (Para 6) 

(B) Motor Vehicles Act (1939), Sec- 
tion 110B and Sch. 10 — Award of com- 
pensation — Negligence — Mere breach 


*Only portions approved for reporting 
by High Court are reported here, 


“*Against decision of A. M. Ahmadi, 
M. A. C. Tribunal, Ahmedabad in 
M. A. C. T. No. I-A 51 of 1972. 


LW/BX/G369/79/JRM. 
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of rule of road contained in Sch, 10 
though may entail imposition of penalty 
will not prove negligence — At the most 


. it may be evidence te be considered 


~ 


along with other evidence on record to 
determine negligence, (Para 10) 


(C) Motor Vehicles Act (1939), Sch. 10 
Regulation 1 — Vehicle to keep left — 
Vehicle lying in middle of road need not 
necessarily lead to conclusion that acci- 
dent also had happened at that very 
place, (Para 8) 

M. D. Pandya, for Appellants. 

JUDGMENT: — 1 to 5. XXXXXXXX 

6. Now, in the first instance, no such 
point with regard to contributory negli- 
gence appears to have been canvassed om 
behalf of the opponents before the Tri- 
bunal and to permit Mr, Pandya to raise 
that point for the first time in an appeal 
in this court, particularly when the re- 
spondent-claimant is not present (though 
served), would amount to permitting the 
opponents to put up a new case without 
granting any opportunity to the other 
side to meet the same. I am, therefore, 
of the opinion that such a new case can- 
not be permitted to be canvassed before 
this court in an appeal for the first time, 
because like any other question involv- 
ing decision on controversial facts such 
a case has to be pleaded and proved 
which is not done in the instant case, 


7. Again, on going through the re- 
cord, I find that there is no room for 
arriving at such a conclusion about con- 
tributory negligence on the part of tha 
injured scooter driver (claimant) as Mr, 
Pandya wants me to draw from the 
material on record of this case. Mr. 
Pandya relies on three of the rules of 
the road which are contained in the 10th 
Schedule to the Motor Vehicles Act, 
1939. Rule 1 enjoins upon the driver of 
a motor vehicle to drive the vehicle as 
close to the left hand side of the road 
as may be expedient and to allow ail 
traffic which is proceeding in the oppo- 
site direction to pass him on his right 
hand side. Rule 6 provides that the 
driver of a motor vehicle shail slow 
down when approaching a road inter= 
section, a road junction or a road cor- 
ner, and shall not enter any such inter- 
section or junction until he has becomes 
aware that he may do so without en- 
dangering the safety of persons thereon, 
Rule 7 provides that the driver of a 
motor vehicle shall, on entering a road 
intersection if the road entered is a 
main road designated as such, give way 
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to the vehicles proceeding along that 
road, and in any other case give way to 
all traffic approaching the intersection 
on his right hand. 


8 With regard to Rule 1, there is 
nothing to show that the driver of the 
scooter was not driving the scooter as 
close to the left hand as expedient, As 
the evidence shows, he was driving close 
to the left hand side. But as Mr. Pandya 
points out from the panchnama, the 
scooter was found lying in the middle of 
the road and he therefore submits that 
the accident must have happened on the 
middle of the road. In the first instance, 
it has to be borne in mind that at the 
time when the panchnama was drawn, 
the car could not be at the place of the 
accident because it had been removed 
for the purpose of carrying the injured 
to the hospital. The scooter was lying 
there in the middle of the road, but its 
lying in the middle of the road need not 
necessarily lead to a conclusion that the 
accident had also happened at that very 
place, meaning thereby that the impact 
and the head-on collision between the 
two vehicles had taken place at the ex- 
act spot where the scooter was found 
lying, at the time of panchnama, As a 
matter of fact, as the evidence shows, 
because of the impact from a heavy 
vehicle like the car to a light vehicle 
like the scooter, the scooter spun round 
from east to west and lay facing the 
opposite direction, The claimant’s case 
was that the accident happened when his 
scooter was on the left hand side of the 
road and he and his witness (pillion seat 
driver) stated in cross-examination in 
clear terms, that it would be incorrect 
to say that, at the time of the accident, 
the scooter was being driven in the 
centre of the road. 

9. With regard to Rule 6, that rule 
enjains precautions to be taken by the 
drivers when they are negotiating a road 
junction or a road corner, That means, 
the said rule applies at a point of time 
just before a road junction or road cor- 
ner is negotiated. In the instant case, 
there is nothing on record to justify a 
conclusion that the scooter driver ‘had 
committed breach of this rule at the 
time when he negotiated the inter- 
section, As a matter of fact, after he 
had fully negotiated the imtersection and 
had already switched over to the road 
leading to Kankaria that the accident 
happened, It, therefore, cannot be said 
that the accident happened because of 
the breach of this rule, 
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10. Rule 7 would apply only in a case 
in which there is a main road designat- 
ed as such (emphasis supplied), under 
Section 77 of the Motor Vehicles Act 
There is no evidence on record to sug- 
gest that the road between Maninagar 
railway station and Bal Vatika was de- 
signated as a main road, as such, 
Rule 7, therefore, cannot be pressed into 
service by Mr, Pandya to advance the 
cause which he pleads. Again, mere 
breach of a rule of the road by itself 
though it may entail the imposition of 
penalty prescribed for the breach, 
would not prove negligence. It may at 
the most, be a piece of evidence to be 
considered along with other evidence on 
record for the purpose of arriving at the 
‘conclusion of negligence. In the instant 
case, there is no such evidence lending 
assurance to any such finding about the 
negligence of the scooter driver. 


I. X xx xxx xxxx xX 
12. The appeal has no merit and is, 


therefore, dismissed, : 
Appeal dismissed. 
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B. J. DIVAN, C. J. & R. C. MANKAD, J, 

Vallabhbhai Khushalbhai Patel, Peti- 
tioner v. State of Gujarat and another, 
Respondents, 

Spl. Civil Appin. No. 1153 of 1979, D/- 
25-7-1979, - 

Land Acquisition Act (1894), Secs. 4 
and 6 — Notification under S. 6 issued 
and published within 3 years of Sec. 4 
notification — No public purpose stated 
therein — Erratum stating public pur- 
pose published after 3 years — Held 
there was no valid declaration, 

Section 6 (1) contemplates three stages, 
namely, consideration of report, if any, 
under Section 5A, the stage of satisfac- 
tion that a particular land is needed for 
a public purpose and the stage of making 
a declaration. These are three distinct 
stages which must follow one after the 
other. The declaration has a great deal 
of importance in view of Section 6 (2). 

š (Para 1) 

A notification under S. 4 was issued 
on 4-9-1973 and was published in 
Government Gazette of 4-10-1973 — No- 
tification u/s. 6 was issued on 4-9-1976, 
and was published in Gazette of 16-9- 
1976. In this notification as originally 
issued and published, no public purpose 
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whatsoever was stated, An erratum 
stating public purpose was issued on 
20-10-1976 and published in Gazette of 
28-10-1976. 


Held: In view of the language of 
Erratum, it could not be contended for 
the Government that originally on the 
Government files, the notification itself 
was complete but it was only when pube 
lication was made in Gazette of 16-9- 
1976, that by some mistake the publia 
purpose came to be omitted in the column 
under heading “public purpose for which 
the land is needed” and was left blank, 
It is only when the Erratum was issued 
on 20-10-1976 that a complete notifica~ 
tion under Section 6 came into existence 
and by that time the period of three 
years for making a declaration had ex- 
pired, Therefore, requirement of Sec- 
tion 6 (1) was not met within 3 years 
from publication of Section 4 notification, 
The notification under Section 6 issued 
on 16-9-1976, though purported to ba 
corrected by Erratum of 20-10-1976, was 
made beyond period of 3 years contem- 
plated by Section 6 -(1) Proviso and hence 
it was beyond competence of Govern- 
ment to make any such declaration. Since 
there was no valid declaration in the eya 
of law within 3 years from date of pub- 
fication of Section 4 (1) notification, Sec- 
tion 4 notification was also infructuous 
and of no use whatsoever, (Para 1) 


B. R. Shah, for Petitioner; J. R. Nana- 
vati, Asstt. Govt. Pleader with M. L, 
Have of M/s, Bhaishanker Kanga and 
Girdharilal, for Respondents, 


DIVAN, C. J.:— The petitioner here- 
in has challenged under Article 226 of 
the Constitution notifications under Sec- 
tions 4 and 6 of the Land Acquisition 
Act, The petitioner is the owner of agri- 
cultural land bearing survey No. 20/2 
(Paiki) admeasuring 4 Acres 26 Gunthas 
situated at village Sankari, in Bardoli 
Taluka of Surat District. His land is 
part of survey No. 20/2. A portion of 
the said land admeasuring about one 
acre is waste and uncultivable land and 
the remaining portion of the land is 
cultivable, The land is perennially ir- 
rigated and is watered by irrigation 
canal supplying water from Kakarapar 
Water Bund Scheme, The petitioners 
and his family members are cultivating 
the land personally. Sugarcane is tha 
main crop grown in the land and the in- 
come derived by cultivation of this land 
is the main source of income of the peti- 
tioner and his family members, It is tha 
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petitioner’s case that as far back as May 
1, 1968, a notification under Section 4 of 
the Land Acquisition Act was issued stat- 
ing that the land of the petitioner was 
likely to be needed for the construction 
of houses of Halpatis under the Halpati 
Housing Scheme. The petitioner oppos- 
ed this proposed acquisition imter alia 
on the ground that waste and uncultiva- 
ble land either belonging to the State 
Government or vested in the Panchayats 
was available in the vicinity and that 
land could be suitably utilised for hous- 
ing Halpatis and that apart from the 
Government land and the land vested in 
the Panchayats, there were waste and 
uncultivable lands owned by private in- 
dividuals which could be suitably acquir- 
ed at a cheaper rate and made available 
to the Halpatis. Subsequently, on April 
20, 1971 the Government cancelled the 
Notification dated May, 1, 1968, that had 
been issued under Section 4 of the Land 
Acquisition Act. Another notification was 
issued under Section 4 on September 4, 
1973, stating that the portion of the land 
admeasuring 0.74 Hectares and 57 square 
metres was likely to be needed for a 
public purpose, namely, construction of 
houses for Halpatis under the Halpatis 
Housing Scheme, The petitioner filed 
his objection under Section 5-A of the 
Land Acquisition Act contending inter 
alia that the notification was issued as a 
deliberate attempt to harass and subdue 
the petitioner who had launched a com- 
paign against imposition of ceiling on 
the holding of agricultural land. The noti- 
fication was published in the Gazette of 
October 4, 1973. Thereafter a notifica- 
tion was issued by the Govt. of Gujarat 
on Sept. 4, 1976, under Section 6 of 
Land Acquisition Act and this notifica- 
tion under Sec, 6 came to be published 
in the Gujarat Government Gazette of 
September 16, 1976. The notification 
under S, 6 as originally issued and pub- 
lished in the Govt. Gazette was faulty 
inasmuch as no public purpose whatso- 
ever was stated in the notification, In the 
body of the notification it was mentioned 
that the land was likely to be needed for 
the public purpose specified in column 4 
of the Schedule to the notification and 
even the satisfaction of the Government 
was reborded in the following terms: 
“that the said land is needed to be ac- 
quired at the public expense for the pur- 
pose specified in column 4 of the schedule 
hereto”, and the declaration as con- 
templated by sub-section (1) of Sec, 6 
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was also with reference to column 4 of, 
the schedule to the notification and in 
column 4 in the schedule under the head- 
ing “public purpose for which the land 
is needed” there was no mention of any 
public purpose and that column was 
blank. The notification as published in 
thè Gujarat Government Gazette of 
September 16, 1976, also showed Col. 4 
of the Schedule as blank, Thereafter on 
October 20, 1976, an Erratum was issued 
by the Government of Gujarat mention- 
ing that in the Schedule to the notifica- 
tion dated September 16, 1976, in col. 4 
under the head “Public purpose for 
which the land is needed” the following 
words should be read: “for construction 
of houses for Halpatis under Halpatis 
Housing Scheme”. Thus the blank which 
was found in the original notification 
and also in the notification as published 
in the Government Gazette was sought to 
be filled up by this Erratum issued on 
October 20, 1976, which Erratum came to 
be published in the Gazette on Oct. 28, 
1976. Under Section 6 sub-section (1) 
of the Land Acquisition Act, the Govern- 
ment has first to consider the report, if 
any, made under Section 5-A of the Act. 
After that consideration, if the Govern- 
ment is satisfied that any particular land 
is needed for a public purpose or for a 
company, then, a declaration has to be 
made by the Government to that effect 
and the declaration has to be under the 
signature of a Secretary to Government 
or of some officer duly authorised to 
certify its orders. Under the proviso to 
sub-section (1), no declaration in respect 
of any particular land covered by a noti- 
fication under Section 4 sub-section (1) 
shall be made after the expiry of three 
years from the date of such publication. 
Under sub-section (1) of Section 6, every 
declaration shall be published in the 
Official Gazette, and shall also state the 
district or other territorial division in 
which the land is situate etc, Therefore, 
the three stages, namely, consideration 
of the report, if any, under Section 5-A, 
the stage of satisfaction that a particular 
land is needed for a public purpose and 
the stage of making a declaration, are 
three distinct stages which must follow 
one after the other under the scheme 
of Section 6 (1). The declaration has a 
great deal of importance in view of Sez- 
tion 6 (2) because the declaration shail 
be conclusive evidence that land is need- 
ed for a public purpose and after mak- 


ing such declaration the appropriate 
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Government may acquire the land in the 
manner appearing in the rest of the pro- 
visions of the Land Acquisition Act. In 
the instant case, a declaration was made 
under Section 6 after the Government 
was Satisfied and after the Government 
considered the report under Section 5-A. 
Annexure B to the petition which is the 
notification dated 14th September, 1976, 
issued under Section 6 states that the 
report under Section 5-A was considered 
and after consideration of the report, 
Government was satisfied that land men- 
tioned in the Schedule was required to 
be acquired at public expense for the 
purpose specified in column 4 of the 
Schedule to the notification and there- 
after, in the third paragraph, it was de- 


clared under Section 6 of the Act that. 


the Jands required for the purpose spe- 
cified in column 4 of the Schedule were 
needed for that public purpose. Now 
since col. 4 of the Schedule to the noti- 
fication was blank, it meant that there 
was no public purpose in respect of which 
the declaration contemplated by Sec- 
tion 6 (1) was made when the notification 
was issued on September 14, 1976. It was 
only by the Erratum dated October 20, 
1976, which came to be issued more than 
three years after the publication of the 
notification under Section 4 that com- 
plete declaration setting out the public 
purpose came to be issued. Mr. Nana- 
vati for the Govt. contended before 
us that originally on the Government 
files the notification itself was complete 
but it was only when publication was 
made in the Government Gazette of 
September 16, 1976 that, by some mis- 
take, the public purpose came to be omit- 
ted in column 4 and col. 4 was left blank. 
If that was so, the language of the Erra- 
tum, part of Annexure B to the peti- 
tion, would be totally different, The Er- 
ratum says: “In the schedule appended 
to the Government notification Revenue 
Department No......... .... dated 14th Sept., 
1976, issued under Section 6 of the Land 
Acquisition Act, 1894 (I of 1894) in the 
acquisition of land for construction of 
houses for Halpatis under Halpati Hous- 
ing Scheme ........... read ‘for construc- 
tion of houses for the Halpatis under 
Halpatis Housing Scheme”, Therefore, 
what was being corrected was the notifi- 
cation issued under Section 6 and not 
merely the Gazette publication. The 
Erratum nowhere mentions that an error 
had occurred in the publication though 
the original notification was correct and 


in accordance with the provisions of 
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Section 6. It is only when the Erratum 
was issued on October 20, 1976, that a 
complete notification under Section 6 
came in existence and by that time the 
period of three years for making declara- 
tion had expired. Therefore, it is obvious 
that the requirement of Section 6 (1) 
was not met within the period of three 
years from the publication of the noti- 
fication under Section 4, The notifica- 
tion under Section 6 issued on Septem- 
ber 14, 1976, though purported to be cor- 
rected by the Erratum of October 20, 
1976, is made beyond the period of three 
years contemplated by the proviso to 
Section 6 (1) and hence it was beyond 
the competence of the Government to 
make any such declaration. Since there 
is no valid declaration in the eye of the 
law within the period of three years from 
the date of publication of Section 4 (1) 
Notification, Section 4 notification is also 
infructuous and of no use whatsoever. 
Hence, the notification under Section 4 
is struck down as it has now become 
infructuous and the notification under 
Section 6, even after its amendment by 
the Erratum of October 20, 1976, is in- 
valid and must be quashed and set aside 
by reason of the fact that it is beyond 
the period of three years mentioned in 
Section 6 (1). Both the notifications 
under Sections 4 and 6 are -therefore 
quashed and set aside. This special civil 
application is therefore allowed. In 
view of the clear position emerging re- 
garding the notification under Sec. 6. We 
have not gone in any other aspect of the 
matter and we have not allowed Mr. 
Shah to argue any of those other points. 
Rule is made absolute. The respondents 
will pay the costs of this petition to the 
petitioner, 

Application allowed, 
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M. K. SHAH, J. 
The State of Gujarat, Appellant v, 
Hiralal Motilal Luhar, Respondent. 
First Appeal No, 371 of 1975 D/- 23-7- 
1979.** 
Easements Act (1882), Sections 13 and 
4 — Easement of necessity — Right of 


*Only portions approved for reporting 

by High Court are reported here, 

*+* Against decision of H. V. Bakshi, Judge, 
City Civil Court, 5th Court, Ahmeda- 
bad in Civil Suit No. 264 of 1970, 


LW/BX/G380/79/IRM 
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way — Sub-lessee of shop owned by 
government granted right of way as ease- 
ment of necessity on adjacent land be- 
longing to government — Grant wrong, 

The essential ingredients of an ease- 
ment viz, there should be two different 
tenements a dominant and servient, the 
owners thereof should be different and 
the right must relate to doing of an act 
upon a land not his own, should be satis- 
fied for claiming an easement right. An 
easement of necessity should first satisfy 
these ingredients before the category to 
which it belongs can be determined. 
When a sub-lessee of a shop owned by 
the government claims a right of way as 
an easement of necessity on an adjacent 


land belonging to the government, the ` 


dominant tenement, 
owner of the 
land being the 


owner of the 
shop and the 
servient tenement 


same viz. the government, there 
cannot be any right of easement over 
that land. Further the first condition 


under Section 13 is the immovable pro- 
perty as such has to be transferred and 
creation of a sub-lease does not amount 
to such transfer contemplated by Sec- 
tion 18. May be the transfer is in the 
form of only an interest in the property 
and may therefore include its letting out. 
But it must be by the owner because it 
has to be connected with another pro- 
perty belonging to the transferor. The 
lessee being not the owner of that 
adjacent land, the question of creation 
of an easement of necessity does not 
arise. Thus the grant of such easement 
by right of way over that land to the 
sub-lessee is wrong. 

(Paras 10, 11, and 14) 

K. M. Chhaya, Asst. Govt. Pleader for 
Appellant. 

JUDGMENT :— This is an appeal by 
the State— original defendant in a suit 
filed by the respondent — original plain- 
tiff being civil suit No. 264 of 1970 of 
the court of the learned Judge, City 
Civil Court, 5th Court, Ahmedabad, 
against, its judgment and decree dated 
28th February 1974, declaring that the 
plaintiff, as the sub-tenant of the shop 
bearing municipal census No. 562A/1 
standing upon a portion of survey num- 
ber 690/1/B, has a right of way as an 
easement of necessity upon  servient 
tenement admeasuring 36’ nort-south 
and 10’ on east-west forming part of the 
open land bearing S. No. 690/1/A, lying 
to the west of the plaintifi’s shop, and 
granting a perpetual injunction restrain- 
ing the defendant-State, its servants and 
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agents from disturbing the plaintiff's 
aforesaid right of easement in any man- 
ner, 

2. to 8. *k ee we ak 

9. Mr. Chhaya, the learned Assistant 
Government Pleader appearing for the 
appellant-State, submits that in the in- 
stant case, the learned Judge has decreed 
the plaintiffs suit on a misconception 
and misconstruction of law with regard 
to easements. As defined in Section 4 of 
the Indian Easements Act, 1882 (‘the 
Act’), “An easement is a right which the 
owner or occupier of certain land 
possesses, as such, for the beneficial 
enjoyment of that land, to do and con- 
tinue to do something, or to prevent and 
continue to prevent something, being 
done, in or upon, or in respect of, cer- 
tain other land not his own. 


The land for the beneficial enjoyment 
of which the right exists is called the 
dominant heritage and the owner or oc- 
cupier thereof the dominant owner, 
the land on which liability is imposed, 
is called the servient heritage, and 
the owner or occupier thereof the ser- 
vient owner”, 

10. Now, in the instant case, both the 
so-called dominant heritage and the so- 
called servient heritage are owned by 
one and the same person, An easement 
cannot be claimed and enjoyed in respect 
of a property belonging to the same 
owner. The essential ingredients of ani 
easement are that there must be two dif- 
ferent tenements or heritages viz. a do-: 
minant tenement and a servient tene- 
ment both of which must be owned by, 
two different persons viz. owned and 
occupied by two different persons viz. 
dominant owner and the servient owner, 
and the right must relate to doing of en 
act etc. in or upon or in respect of cer- 
tain other land which is not his own. 


“Unless all these ingredients are satisfied, 


the right in the nature of easement can- 
not exist. Admittedly, in the instant 
case, the so-called dominant tenement 
viz, the shop for the beneficial enjoy- 
ment of which a right of easement is 
claimed over the so-called servient tene- 
ment is owned by the Government. The 
servient tenement is also owned by the 
Government. Therefore, the dominant 
owner and the servient owner are one 
and the same person and not two diffe- 
rent persons. The most essential condi- 
tion, therefore, which is required to be 
fulfilled for the existence of a right -in 
the nature of easement is non-existent 
in the instant case and there cannot be 
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any right in the nature of easement con- 
cerning the property bearing No, 690/1/A. 
The learned Judge, therefore, missed this 
fundamental aspect about the easement 
when he held that the tenant in occupa- 
tion of a part of S. No. 690/1/B, had ac- 
quired a right of easement of necessity 
in respect of a strip of land forming part 
of the adjoining property bearing No. 
690/1/A belonging to the State which was 
also the owner of the land bearing No. 
690/1/B on a part of which the plaintiff 
had been inducted as a sub-tenant, 

11. Similarly, urges Mr, Chhaya, the 
learned Judge has erred in interpreting 
the provisions of Section 13 and in hold- 


ing that by virtue of sub-lease created . 


by lessee- Hasanbhai in favour of the 
plaintiff in respect of part of S. No 690/ 
1/B, when the lessee Hasanbhai was also 
a lessee in respect of part of S. No. 690/ 
1/A which included the suit land, the 
plaintiff became entitled to the use of 
the suit land as a right of way as and 
by way of easement of necessity on ac- 
count of the said sub-lease created jn 
his favour. It seems, the learned Judge, 
here also, has completely overlooked the 
essential ingredients of an easement of 
necessity. First of all, an easement of 
necessity has also to answer the general 
definition of an easement as generally 
defined in Section 4. Unless, therefore, it 
falls within the definition and answers 
the description of an easement as defin- 
ed therein, one cannot take the second 
step of considering as to whether it 
amounts to an easement of necessity, 
because it has to fall within the general 
category of an easement first and only 
thereafter the question may arise as to 
what particular category of easement it 
belongs and whether it amounts to an 
easement of necessity. In the instant 
case, as earlier observed, no such ease- 
ment can come into existence because 
both the properties that is the so-called 
dominant tenement and the so-called 
servient tenement were owned or occu- 
pied by one and the same owner. Unless 
` the properties have two different owners, 
defined as a dominant owner and ser- 
vient owner by Section 4 of the Act, no 
right in the nature of an easement can 
flow. On this premise alone, the plain- 
- tiffs suit should fail. 

12. Turning to Section 13, the relevant 
provisions so far as they are material to 
the question under consideration, may 
be noted, Ye 
`. “13. Where one «person ` transfers or 
` -bequeaths. immovable property: to another 


State. v.. Hiralal - 


ALR. 


(a) if an.easemént in other immovable 
property of the transferor or testator is 
Necessary for enjoying the subject of the 
transfer or bequest, the transferee or 
legatee shall be entitled to such ease- 
ment; or 

(b) xxxxxxxxx 

(c) if an easement in the subject of 
the transfer or bequest is necessary for 
enjoying other immovable’ property of 
the transferor or testator, the transferor 
or the legal representative of the testator 
shall be entitled to such easement; or 

(d) xxxxxxxx 

Where a partition is made of the joint 
property of several persons — 

(e) if ‘an easement over the share of 
one of them is necessary for enjoying 
the share of another of them, the latter 
shall be entitled to such easement, or 

(f) xx xx xx 
The easements mentioned in this sec- 
tion, clauses (a) (c) and (e), are called 
easements of necessity”. i 


13. It would be thus seen that ease- 
ments of necessity-are covered by cls, (a) 
(c) and (e) We have only to consider 
whether the instant case falls within 
clause (a) or (c) because clause (e) is out 
of question. The learned. Judge has 
held that it falls within clause (a), Here 
also, the very first condition which is 
required to be fulfilled is that the im- 
moveable property as such has to be 
transferred or bequeathed and creation 
of sub-lease, in my opinion, would not 
amount to such transfer as is contem~ 
plated in Section 13. 


14, What is contemplated in Sec. 13 
is the transfer or bequest by the owner 
of an immoveable ‘property. May 
be the transfer is in the form of 
only an interest in the property and 


may, therefore, include letting out 
of the property. But it must be 
by .the owner of the property þe- 


cause it has to be connected with another 
property belonging to the transferor and 
unless thetransferor is the owner of 
that other property, the question of 
creating an easement of necessity cannot 
arise in respect of such property, In the 
instant case, ‘Hasanbhai was not the 
owner of the land of. S. No. 690/1/B out 
of which he sub-let a part to the plain- 
tiff. He was also not the owner of the 
other land viz. S. No. 690/1/A: and, there- 
fore, the question of creation of an ease- 
ment of necessity would not ‘arise. Mlu-|. 
stration (n) strengthens the view that] | 


` I am taking. It is in respect of a house] 


1986 ` 


and grounds belonging to A who lets out 
the same to B for a particular business, 
B has no access to them other than by 
crossing A’s land. B is entitled to a right 
of way over that land suitable to the 
business to be carried on by B in the 
house and grounds let out to him. In this 
view of the matter, the learned Judge, 
in my opinion, was patently in error in 
holding that the plaintiff was entitled to 
a right of way as an easement of neces- 
sity and in decreeing the plaintiff’s suit 
which deserves to be dismissed. The ap- 
peal, therefore, succeeds, 
ae 3% Bes we a$ 


Appeal allowed, 
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M/s. Subhash Industries and others, 
Petitioners v. Bhagwandas Ratanji Pan- 
chal, Opponent. 

Civil Revn. Appin. No. 510 of 1978, 
D/- 6-11-1979.** 

Arbitration Act (1946), S. 34 — Stay 
of suit —- Defendant claiming partner- 
ship deed to be sham but seeking stay 
relying on arbitration clause in deed — 
Stay must be refused, 


_ When the defendant claiming the part- 
nership deed to be sham, and denying 
the existence of the partnership seeks 
stay of the suit relying on the arbitration 
clause in the partnership deed, in view 
of his denial, he cannot be permitted to 
‘rely on the subsidiary term in the deed 
for arbitration. The existence of the 
‘document from which flows the power 
to refer to arbitration itself being in dis- 
pute, it will be incompetent for the 
arbitrator to entertain the dispute on the 
basis of the clause in that deed since 
that will amount to assuming the vali- 
dity of that deed. Refusal of stay in 
such a case is correct. AIR 1972 Cal 198 
referring to (1942) 1 All ER 337, Fol- 
lowed, AIR 1951 SC 9, Distinguished. 
(Paras 6, 7) 
Cases Referred : Chronological Paras 
AIR 1972 Cal 198 8 
' AIR 1951 SC 9: 1951 All LJ 124 9 
(1942) 1 All ER 337: 166 LT 306, Hey- 
man v, Darwins Lid. 8 


*Only portions approved for reporting by 
High Court are reported here. 
*“*Against decision of C. C. Morakhia, 


Dist. J., Valsad at Navsari in Misc, ` 


' Civil Appeal No. 44 of 1977. 
* BX/DX/A692/90/JRM-- 


Subhash Industries v. Bhagwandas 


‘Civil Judge 
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P. J. Vyas, for Petitioners; B. K, 
Amin, for Opponent. 
ORDER :— An interesting question, 


which arises in this revision application, 
is as to whether a party to a partnership 
deed who repudiates the contract with 
regard to partnership, can be permitted 
to rely upon a term in the deed of part- 
nership itself and demand a reference 
to arbitration based on the arbitration 
clause contained in the said deed of 
partnership. 


2, Plaintif Bhagwandas Ratanji Pan- 
chal and two of the three defendants 
viz. Manchharam Morarji Panchal .(de- 
fendant No. 2) and defendant No. 3 Su- 
bhaschandra Manchharam Panchal (son 
of defendant No. 2 Manchharam) enter- 
ed into partnership to do business in the 
name and style of M/s, Subhash Indus: 
tries (defendant No, 1) doing business at 
Vapi, district Bulsar. A deed of partner- 
ship was executed on 15th Nov., 1968 and 
was signed by all the three partners viz, 
the plaintiff and the said two defen- 
dants. ********* The business continued 
for some time and thereafter, the plain- 
tiff addressed a notice through his advo~ 
cate on 14th December, 1976 inter alia 
asking for dissolution of the partner- 
ship and winding up of the partnership 
business and accounts from the defen- 
dants. The defendants by their reply 
dated 2ist December, 1976 inter alia 
contended that the plaintiff was never a 
partner in the said firm and was not 
entitled to any account or any other 
rights in the said partnership business. 
It was the defendants’ case that, as the 
plaintiff was a near relative of the de- 
fendants viz. son of their sister, they 
having compassion on him, employed 
him as an employee in the said firm on 
a salary of Rs, 200/- per month and the 
partnership deed was executed only in 
the name’s sake in order to maintain 
status of the plaintiff. But the plaintiff, 
in fact, had not acted as a partner nor 
done any work therein and he was an 
employee therein and, after some time, 
he left the service of the said firm and 
was doing his own business, He was, 
therefore, not entitled to any accounts 
or share in the profits of the firm. The 
plaintiff, thereafter filed regular civil 
suit No. 60 of 1977 in the court of the 
(Junior Division) at Pardi 
for dissolution amd accounts. The defen- 
dants, while appearing in the said suit, 


‘filed an applicaton, ex. 11 inter alia con- 


tending ‘that as there was a clause’ with 


: regard. to arbitration ‘being -clause :14 in 
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the deed of partnership, the plaintiff was 
not entitled to file the suit and to have 
recourse to the court of law without get- 
ting the matter first referred to arbitra- 
tion. The defendants, therefore, prayed 
for stay of the suit under Section 34 of 
the Arbitration Act without prejudice to 
their right to file a written statement in 
the suit later, The learned Civil Judge 
(Junior Division) at Pardi by his order 
dated 20th October, 1977 on Ex. 11, dis- 
missed the said application inter alia 
holding that the question regarding dis- 
solution of partnership and accounts 
would not come within the purview of 
the Arbitration Act contained in Cl. 14 
of the partnership deed. He, therefore, 
ordered the defendants to file the writ- 
ten statement within three weeks. The 
defendants carried the matter further up 
in appeal, being civil appeal No. 44 of 
1977, to the court of the learned Dist. 
Judge, Bulsar at Navsari and the learn- 
ed District Judge by his order dated 13th 
January, 1978, dismissed the appeal; and 
hence this.revision by the petitioners, 
that is original defendants. * * * ** + * 
Mr, Amin, secondly, submitted that in 
the instant case, the defendants them- 
selves having repudiated the contract of 
partnership between them and the plain- 
tiff, it would not be open to them to 
have recourse to the partnership deed 
and the arbitration clause contained 
therein for the purpose of seeking. stay 
of the proceedings under S, 34 of the 
Arbitration Act, 

5. I find considerable force in the 
second submission of Mr. Amin, the 
learned Advocate appearing for the op- 
ponent-plaintiff, and, as the matter can 
be disposed of on the short question 
which arises as submitted by Mr. Amin, 
it would not be necessary, to go into and 
consider the other submissions made by 
Mr. Vyas, the learned Advocate for the 
petitioner, as also the first contention 
raised by Mr. Amin, 

6. Now, in the instant case, it was 
the case of the defendants, as it emerges 
from the correspondence prior to the 
filing of the suit, that the plaintiff was 


not a partner in the said business; that - 


he was merely a servant to whom salary 
of Rs, 200/- per month was being given 
and that his name was entered in the 
partnership deed for name’s sake, that is, 
to give him status, meaning thereby that 
it was nominal and sham, and that ha 
never acted as a partner and was not 
a partner in the firm, The defendants 
themselves completely repudiated the 
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contract between the parties viz, agree- 
ment of partnership, as contained in the 
deed of partnership. They denied the 
existence of a genuine, partnership 
agreement between the parties and they, 
therefore, cannot be permitted to rely 
upon a subsidiary term in the contract 
and demand a reference to arbitration, 


7. It would be seen that, in the in- 
stant case, the very existence of the 
contract of partnership is denied by the 
defendants, though they admit that they 
executed an ostensible deed of partner- 
ship. Their case, as it emerges from the 
correspondence which preceded the fil- 
ing of the suit by the plaintiff, discloses 
that the said document of partnersh‘p 
was a sham document, not to be acted 
upon and, in fact, was not acted upon, 
It was entered into with the sole idea 
of giving some status to the plaintiff 
and was a document entered into for 
name’s sake, that means a document 
which has no existence in reality, It was 
also their case that, that document was 
never acted upon and by that document 
No relationship of partnership came in- 
to existence between the parties, but the 
relationship between the parties was 
that of an employer and employee. It is 
evident that the defendants contended 
that there was no contract, at all, be- 
tween the parties, The contract is re- 
pudiated completely by the defendants 
and the very existence of the contract 1s 
denied. Can the defendants, in such a 
case, be permitted to rely on a term in 
the very contract with regard to arbi- 
tration? In my opinion, the defendants 
cannot be allowed to say in one breath 
that there is no operative and binding 
contract of partnership between then 
and the plaintiff, as is embodied in the 
deed of the partnership, and. also to say 
in another breath that, as per the terms 
of a clause contained in the very Jeed 
of partnership, the plaintiff is bound to 
refer the, matter to arbitration before 
having recourse to a court of law and 
that, therefore, the suit must be stayed 
by virtue of the provisions contained in 
Section 34 of the Arbitration Act. 

8. I am fortified in the view which 
I take as expressed above, by a decision 
of the Calcutta. High Court in the case 
of the Chartered Bank v. Commissioner 
for the Port of Calcutta, ATR 1972 Cal 
198. As observed by a Division Bench of 
that court :— . 


“Where a party had repudiated the 
contract and such repudiation in effect 
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raised the contention that there was ne 
coniract at all between the parties, it 
was not open to that party to take ad~ 
vantage of that portion of the contract 
which enjoined arbitration”, 

A reference was made by the Division 
Bench to the observations of Viscount 
Simon, L, C, in Heyman v. Darwins Ltd. 
(1942) 1 All ER 337 at p. 341, to the 
effect — ` 


“If the respondents were denying that 
the contract had ever bound them at all, 
such an attitude would disentitle them 
from relying on the arbitration clause 
which it contains”, 


To the facts of the present case, the said 
observations of Viscount Simon, L. C. 
would appropriately apply because, here 
also, the defendants denied that the con- 
tract of partnership bound them, at alli, 
on the ground that the contract was en- 
tered into for the name’s sake and was 
not acted upon and the real relationship 
between the parties was that of an em- 
ployer and employee; and, therefore, 
such attitude on the part of the defen- 
dants would disentitle them from rely- 
ing on the arbitration clause contained 
in the very agreement which they re- 
pudiate, The lower courts, therefore, in 
my opinion, were perfectly justified in 
rejecting the defendants’ application for 
stay of the suit under Section 34 of the 
Arbitration Act, 


9. Mr, Vyas lastly drew my attention 
to A. M. Mair & Co. v. Gordhandas 
Sagarmull, AIR 1951 SC 9, in support 
of his contention that as the plaintiff in 
the instant case will have to have re- 
course to the contract of partnership to 
establish his case for dissolution and ac- 
counts, it would be a dispute under the 
contract and the arbitration clause 
therefore, will apply. The Supreme 
Court decided the said matter on an en- 
tirely different footing and was con- 
cerned with a case having distinct facts. 
In a contract for sale of certain goods, 
the arbitration clause provided for re- 
ference to arbitration of all matters, 
questions, disputes, differences and/or 
claims arising out of and/or concerning 
or relating to this contract and the dis- 
pute was as to whether the party to the 
contract was acting merely as a broker 
or was the principal bound by the con- 
tract. Taking a view that, as the ques- 
tion turned upon the true interpretation 
of the contract and the. parties had te 
take recourse to the contract to establish 
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the claim, the Supreme Court held that 
it was a dispute under or arising out of 
the contract and thus within the juris- 
diction of arbitration, Such are not the 
facts in the instant case. Here, the con- 
tract itself is repudiated. The defendants 
contend that no such relationship in the 
nature of partnership came into exist- 
ence by the said contract, denied exist- 
ence of the contract and repudiated it 
on the ground that it was a sham one 
ostensibly entered into for the name's 
sake and in fact, was not acted upon and 
the real relationship between the parties 
was that of an employer and employee, 
The question, therefore, which would 
arise would be as to whether the defen- 
dants’ contention that the contract was 
a sham one, not to be operative, will 
have to be decided dehors the contract 
and not by having recourse to the con- 
tract and, therefore, the ratio laid down 
by the Supreme Court in A. M, Mair’s 
case (supra) will not apply. Again, in 
the instant case the provisions with re- 
gard to reference to arbitration are con- 
tained in a document whose existence is 
challenged by the defendants, If the ex- 
istence of the document is challenged 
by the defendants, the arbitrator would 
not be competent to enter into and de- 
cide the arbitration, unless it is estab- 
lished that the deed of partnership em- 
bodying the contract was a validly exe- 
cuted document and binding on both the 
parties, Therefore, when the very ex- 
istence of the document from which 
flows the power to refer the matter to 
arbitration is in dispute, it would be in- 
competent for the arbitrator to entertain 
the dispute referred to him on the basis 
of a clause in the said document because 
that would amount to assuming the vali- 
dity and the existence of the contract 
as embodied in the document, which it- 
self is the bone of contention between 
the parties, Thus, in any view of the 
matter, it would be for the court to de- 
cide the suit in view of the various con- 
tentions raised by the defendants, and 
the arbitration clause, therefore, cannot 
be availed of by the defendants for the 
purpose of staying the suit, 


SKEAATAEKAS 


Rule discharged. 


BREASTS 
Petition dismissed, 
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S. H. SHETH, J. 

Smt. Shantaben Jerambhai 
and others, Petitioners v. 
Jerambhai Chavda, Opponent. 


Civil Revn. Appln. No. 1413 of 1979 in 
First Appeal No. 872 of 1977, D/- 11-12- 
1979. 

Bombay Court-fees Act (36 of 1959), 
S. 15 — Civil P. C. (1908), O. 41, Rr. 23 
and 23A — Refund of court-fee — Re- 
mand to trial Court for fresh decision on 
all issues — Defendant-appellant not en- 
titled to refund of court-fee paid on 
memorandum of appeal — (Court-Fees 
Act (1870), S. 13). 


On appeal by the defendant, the ap- 
pellate court remanded the case to trial 
court for fresh decision on all issues 
after setting aside its findings thereon. 
Defendant-appellant applied for refund 
of court-fee paid on memorandum of 
appeal. 

Held: As the plaint was not rejected 
on any of the grounds mentioned in Civil 
P. C., the first part of S. 15 of the Bom- 
bay Court-Fees Act was not attracted. 

(Para 3) 

Since the suit was not decided on a 
preliminary point but was decided on 
all issues and the remand was for fresh 
decision on all issues, the second alter- 
native condition specified in O. 41, R. 23, 
C.P.C., is not satisfied. Ex facie, there- 
fore, O. 41, R. 23 is not attracted. R. 23-A 
has been inserted in O. 41, in the year 
1976. Remand under R. 23 and remand 
under R. 23A are two different kinds of 
remands; one is not interchangeable for 
the other. Unless S. 15 of the Act is am- 
ended so as to embrace within its sweep, 
R. 28A of O. 41, by a fiction, the benefit 
conferred by S. 15 cannot be conferred 
in cases falling under O. 41, R. 23A. The 
defendant-appellant is not entitled to 
claim refund of court-fees under S. 15 
of the Act read with O. 41, R. 23 of Civil 
P. C. AIR 1934 Mad 643 and AIR 1958 
Punj 38 (FB), Distinguished. (Paras 4, 5, 9) 


Chavda 
Lallubhai 


Cases Referred: Chronological Paras 
AIR 1975 Punj & Har 22 8 
AIR 1958 Punj 38 (FB) . 7 
AIR 1956 Punj 215 7 
AIR 1934 Mad 643 6 


~ Suresh M. Shah, for Petitioners; H. M. 
Kadri, Asstt. Govt. Pleader, for the 
State. 


ORDER:— This civil revision applica- 


tion has been filed by the ee in . 


DX/EX/B972/80/VSS 


Shantaben v. Lallubhai 


the First Appeal ‘against the order of the 
Taxing Officer refusing the refund of 
court-fees under Sec. 15 of the Bombay 
Court-Fees Act, 1959. 


2, The plaintiff filed the suit for par- 
tition and accounts against his brothers 
and mother. The learned trial Judge 
passed preliminary decree in the suit. 
Thereafter accounts were taken and final 
decree was passed by the trial Court. It 
was challenged by the defendants in 
First Appeal No. 872 of 1977. By its final 
order, this Court remanded the case to 
the learned trial Judge for deciding 
afresh on merits. The defendants-appel~ 
lants thereafter made an application un- 
der Section 15 of the Bombay Court- 
Fees Act, 1969, for refund of court-fees 
paid by them on the memorandum of ap- 
peal. The Taxing Officer dismissed the 
application. It is that order which is 
challenged under Sec. 4 of the Bombay 
Court-Fees Act, 1959, in this civil revi- 
Sion application, 


8. Under Sec. 15 of the Bombay 
Court-Fees Act, 1959, refund of court- 
fees paid on the memorandum of appeal 
can be ordered, inter alia, only if the 
plaint has been rejected by the lower 
Court on any of the grounds mentioned 







in the Code of Civil Procedure, 1908, orf: 


if a suit is remanded in appeal on any 
of the grounds mentioned in Rule 23 o 
Order 41 in the First Schedule to the 
Code of Civil Procedure for a second 
decision by the lower Court. In the in- 
stant case, the plaint was not 
by the lower 


grounds mentioned in the Civil Proce-| 


dure Code. The first part of S. 15, there- 
fore, is not attracted to the instant case. 


4. Mr. Shah has argued that the order 
of remand made by this Court should 
be deemed to have been made under 
Order 41, Rule 23. It is not in dispute 
before me that the suit was decided by 
the learned trial Judge on all issues and 
that his findings were set aside by this 
Court on all issues and the suit was re- 
manded for a fresh decision on all issues, 
Order 41, Rule 23 specifies a suit which 
has been finally decided on a preliminary 
point and if the decree passed on such 
preliminary point is reversed in appeal. 
Since the present suit was not decided 
on a preliminary point but was decided 


on. all issues, the second alternative con-| 


dition specified in Order 41, Rule 23 is 
not satisfied. Ex facie, therefore, O. 41,/_ 
Rule 23 is not attracted to the’ instant , 


~“ case. 


ALR. - 
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5. Rule 23A. which has been inserted 
by Parliament. in 1976 provides for re- 
mand in other cases. It provides as fol- 
lows: 

"23-A. Where the court from whose 

decree an appeal is preferred has dis- 
posed of the case otherwise than on a 
preliminary point, and the decree is re- 
versed in appeal and a re-trial is consi- 
dered necessary, the Appellate Court 
shall have the same powers as it has 
under Rule 23.” 
Mr. Shah has argued that since under 
Rule 23A the Appellate Court has the 
same powers as it has under Rule 23, 
Sec. 15 of the Bombay Court-Fees Act, 
1959 which is linked with Rule 23 of 
Order 41 should be deemed to have been 
linked with Order 41, Rule 23A. Sec. 15 
of the Bombay Court-Fees Act, 1959 spe- 
cifies only Rule 23 of Order 41 and not 
Rule 23A of Order 41. Rule 23 and Rule 
23A contemplate remands of suits or ap- 
peals to lower Courts on altogether dif- 
ferent grounds. Rule 23 is attracted 
where the suit has been decided by the 
lower Court on a preliminary point with- 
out recording any finding on merits of 
the case. Rule 23A contemplates decision 
of a suit on all issues including 
the preliminary issue, if there is any, 
and further contemplates the remand of 
the suit after setting aside -all those find- 
ings. These are two different kinds of 
remands, One is not inter-changeable for 
the other. Therefore, unless Sec, 16 of 
the Bombay Court-Fees Act, 1959, is am- 
ended so as to embrace within its sweep 
Rule 23A of Order 41, by a fiction, the 
benefit conferred by Sec. 15 cannot be 
conferred in cases falling under R. 23A 
of Order 41. 


6. Reference has been made to a few 
decisions in this behalf. In Sushilamala 
Patta Mahadevi v. Joya Deman Suman- 
tho, AIR 1934 Mad 643, to which refer- 
ence has been made by Mr. Shah, the 
principle which has been laid down is 
that where several issues remain un- 
decided by the first Court, a remand by 
the appellate Court of the suit must be 
deemed to fall within the purview of 
Order 41, Rule 23. The fact that the ap- 
pellate Court purported to remand 
suit under S. 151, C. P. Code, is not con- 
clusive. It has been further held: “If 
an order of remand can be deemed to 
have been on any of the grounds men- 
tioned in O. 41, R. 23, Civil P. C., the 
appellant is entitled to a refund certifi- 
cate under S. 13 Court-fees Act.” In 
that case, it appears that several issues 
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remained uridecided and, therefore, the 
remand of the suit to the lower Court 
became necessary. That is not the situa- 
tion in the instant case. In the instant . 
case, all issues were decided by the 
learned trial Judge, Therefore, the prin- 
ciple laid down by the Madras High 
Court in that decision has no application 
to the instant case. It is, not necessary 
for me to enter into any further discus- 
sion of the principle laid down in that 
decision. 


7. Next decision to which my atten- 
tion is invited is in Sohan Singh v. Orien- 
tal Bank of Commerce, AIR 1956 Punj 
215. It is the decision of a Division Bench 
in which what has been laid down can be 
slightly marshalled in favour of the pro- 
position advanced by Mr. Shah. How- 
ever, it is not necessary to examine in 
details that decision because in Jawahar 
Singh Sobha Singh v. Union of India, 
AIR 1958 Punj 38, a Full Bench of the 
Punjab High Court has overruled the 
decision in Sohan Singh’s case (supra). 
In the Full Bench decision, the principle 
which has been laid down is that an in- 
herent power is confined only to fees 
which have been illegally or erroneously 
assessed or collected and does not extend 
to fees which have been paid or collect- 
ed in accordance with the provisions of ` 
the Court-fees Act. - 

8. Mr. Kadri who appears on behalf 
of the State has invited my attention to 
the decision in Krishan Sarup Oberoi v. 
Ram Niwas. AIR 1975 Punj & Har 22. 
It appears from that decision that a rule 
similar to Rule 23A was in force in Pun- 
jab at the time when all the three Pun- 
jab cases referred to above were decid- 
ed. I am told that what was in force at 
the relevant time in Punjab has now 
been incorporated in Rule 23A of Order 
41. The principle which has been laid 
down is that Sec. 122 of the Civil Proce- 
dure Code authorizes certain High Courts 
to make rules regulating their own pro- 
cedure. By making Rule 23A, the Punjab 
High Court could not amend Sec. 13 of 
the Court-fees Act. It has also been laid 


-down that Sec. 13 of the Court-fees Act, 


1870 which is pari materia with Sec. 15 
of the Bombay Court-Fees Act, 1959 will 
be applicable to a case in which it is 
shown that a suit was remanded on the 
grounds specified in Order 41, Rule 23 
and not on grounds specified in Order 41, 
Rule 23A. The grounds of remand in both 
these rules are different. 

9. In my opinion, therefore the ap- 
pellants are not entitled to refund of 
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court-fees under Sec. 15 of the Bombay 
Court-Fees Act, 1959 read with Order 41, 
Rule 23 of the Code of Civil Procedure. 
Unless the Gujarat Legislature amends 
Sec. 15 of the Bombay Court-Fees Act, 
1959, in cases of this type, the appellants 
have no remedy in so far as the refund 
of court-fees is concerned. 

10. The revision application fails and 
is dismissed with no order as to costs, 
Notice is discharged. 

Revision dismissed, 


AIR 1980 GUJARAT* 154 
M. K. SHAH AND D. H. SHUKLA, JJ. 

Bhoi Vanaji Dhulaji and another, Ap- 
pellants v. Patel Shivabhai Kashibhai 
and others, Respondents. 

First Appeal’ No. 641 of 1975, D/- 6-12- 
1979.** 

Motor Vehicles Act (1939), S. 96 (2) (b) 
(i) (a) — Vehicle not covered by permit 
to ply for bire or reward on date of con- 
tract of insurance used for that purpose 
in breach of specifie condition in policy 
which excluded such use — Insurance 
company is not liable to satisfy award 
against insured in respect of third party 
risks. AIR 1978 Guj 153, Followed; AIR 
1977 SC 1735 and AIR 1979 Guj 9 (FB) 
and AIR 1973 Guj 216, Distinguished. 

(Para 9) 
Cases Referred: Chronological Paras 


AIR 1979 Guj 9: 19 Guj LR 913 (FB) 8 
AIR 1978 Guj 153: 19 Guj LR 404 12 
AIR 1977 SC 1735 8 
AIR 1973 Guj 216: 13 Guj LR 920 10 

Bhagubhai H. Shah, for Appellants; 
K. C. Shah (for No. 1) and A. H. Mehta 
(for No. 3), for Respondents. 


M. K. SHAH, J.:— The appellants, who 
are the original claimants, filed claim 
petition No. 95 of 1974 before the Motor 
Accident Claims Tribunal of Kaira at 
Nadiad claiming compensation in respect 
aris- 
ing out of an accident which occurred in 
the early hours of 15th May, 1974 near 
Andharia Chakla in village Napad. The 
claimants alleged that these were the 
days when there was railway strike and 





*Only portions approved for reporting by 
High Court are reported here. 

**Against decision of Nagin N. Gandhi, 
Motor Accident Claims Tribunal, Kaira 
at Nadiad, in M. A. C. Petn. No. 95 of 
1974. 
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the Government had permitted goods- 
carrying vehicles to carry passengers 
therein. Claimant No. 1 who is the father 
of the deceased, and others had been re- 
turning from a marriage party to Kaira 
travelling in a trailor attached to trac- 
tor No. GJS 3972 belonging to opponent 
No. 1 Patel Shivabhai Kashibhai and it 
was driven by his driver-opponent No. 2 
Patel Kantibhai Somabhai and was in- 
sured with opponent No. 3 insurance 
company. It was the case of the claim- 
ants that on account of a rash and negli- 
gent act of driving on the part of the 
driver of the said tractor, the trailor at- 
tached thereto turned turtle and the 
deceased and other persons sustained in-. 
juries. The deceased was removed to the 
Civil Hospital at Kaira. The doctor in 
charge pronounced him dead. The claim- 
ants, therefore, filed the said claim peti- 
tion claiming a total amount of Rupees 
39,500 as compensation from the three 
opponents. 


2. It was contended by opponent No. 
1 that the tractor was entrusted by him 
to his driver—opponent No. 2 for the 
purpose of doing agricultural work with 
a specific instruction that he should not 
make use of it for any other purpose 
and that opponent No. 2, without per- 
mission of opponent No. 1, carried a mar- 
riage party in the trailor which was at- 
tached to the tractor and, therefore, the 
said opponent viz. opponent No. 1 was 
not liable for any consequences of the 
accident which happened while the trac- 
tor was being driven in this fashion by 
opponent No. 2. Opponent No. 2’s case 
was that he was driving the tractor as 
a driver of opponent No. 1 doing agri- 
cultural work with the tractor and that 
in order to plough some land at Kaira 
at the instance of opponent No. 1, he 
had brought the tractor to Kaira with 
Specific instruction that the tractor was 
to be taken back after finishing agricul- 
tural work. However, when the claim- 
ants and others approached him and re- 
quested him to take the marriage party 
in the trailor representing that there 
was great hardship in going by train or 
by bus and also representing that they 
would not pass on the information to 
opponent No. 1 with regard to the said 
use of the tractor for them, the said op- 
ponent agreed to carry the marriage 
party and while he was returning with 
the said party, for no fault of his, the 
tractor and the trailor got separated be- 
cause of the breaking of the joint rod, 
resulting in the accident. It was the 
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defence of the insurance company that 
opponent No. 1 allowed the tractor and 
the trailor to be used for a purpose 
other than the one provided in the con- 
tract of insurance and thereby commit- 
ted a breach of the conditions embodied 
in the policy of insurance and the in- 
surance company was, therefore, not 
liable to indemnify the insured. 


3. On the evidence led before him, 
the learned District Judge constituting 
the Tribunal, held that the accident hap- 
pened because of a rash and negligent 
act of driving on the part of opponent 
No. 2 and, though he held that the said 
opponent was in the employment of op- 
ponent No. 1 as his driver, he came to 
the conclusion that the tractor was not 
being driven in the course of the em- 
ployment and that the owner was, there- 
fore, not vicariously liable for the tor- 
tious act of his driver—opponent No. 2. 
With regard to the quantum, he award- 
ed a sum of Rs. 21,000 as compensation 
to the claimants and ordered that the 
same shall be recoverable with interest 
at 6% per annum from the date of the 
application till realisation together with 
proportionate costs from opponent No. 2 
alone and not from opponent No. 1 or 
opponent No. 3. This award passed by 
the said Tribunal on 17th March, 1975, 
is challenged by the claimants with re- 
gard to the quantum of compensation 
awarded, as also with regard to the find- 
ing that opponents Nos. 1 and 3 are not 
liable for the same. The appellants are 
the original claimants and the respon- 
dents are the original opponents. 

4-6, x x x x 

7. That will take us to the question 
whether the insurance company with 
which the said vehicle was insured, is 
liable for the compensation awardable to 
the claimants. 


8 Mr. K. C. Shah, the learned Advo- 
cate appearing for opponent No. 1, con- 
tended that once it is established that 
passengers were carried for hire or re- 
ward in a vehicle, irrespective of the 
fact whether the permit permitted such 
use or not, the insurance company would 
be liable to third parties in respect of 
compensation awardable to them for 
which the driver, and vicariously the 
owner would be responsible, because as 
decided by the Supreme Court in 
Pushpabai v. Ranjit Ginning and Pres- 
sing Co. Pvt. Ltd., AIR 1977 SC 1735 and 
later followed by a Full Bench of this 
court in Ambaben v. Usmanbhai Amir- 
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miya, (1978) 19 Guj LR 913: (AIR 1979 
Guj 9) the test to be applied is the user’s 
test and not the business test and that, 
therefore, even if the vehicle is permit- 
ted by the competent authorities to be 
used for a particular purpose only and 
in breach thereof, it is used for a dif- 
ferent purpose, even then, the insurance 
company would be Hable, provided the 
policy is one which covers a risk com- 
pulsorily insurable under Section 95 of 
the Motor Vehicles Act (‘the Act’). We 


cannot persuade ourselves to accept the - 


said proposition canvassed by Mr. Shah, 
because the question, which arises in 
the instant case and which was not ger- 
mane to the issue involved in the said 
two decisions, is as to whether, if such 
use is contrary to-a specifie condition 
embodied in the policy itself, such con- 
dition being one of the conditions set 
out in Section 96 (2) of the Act, the in- 
surance company would be liable in such 
a case. The answer is obviously in the 
negative because as, inter alia provided 
by Section 96 (2) of the Act, the insurer 
to whom a notice as contemplated under 
the said section with regard to the bring- 
ing of the proceedings as are referred 
in the said section is given, shall be en- 
titled to be made a party thereto and 
to defend the action on any of the 
grounds set out in the said sub-section 
of Section 96. Ground (b) set out, so far 
as it is relevant for our purpose reads 
thus:— 

“(b) that there has been a breach of a 
specified condition of the policy, being 
one of the following conditions, name- 
ly:— f 

(i) a condition exeluding the use of the 
vehicle, 

(a) for hire or reward, where the vehi- 
cle is on the date of the contract of in- 
surance a vehicle not covered by a per- 
mit to ply for hire or reward, or 

(b) to (dA) x x x.” 

The rest is not material for our purpose. 
If we look at the policy in the instant 
case, it contains, as its part, a Schedule 
and in the Schedule against the column 
“limitation as to use”, it is mentioned as 
follows:— 

“For agricultural 
poses,” 

It then mentions— “The policy does 
not cover:— 

LX x x x 

2. Use for the carriage of passengers 
for hire or reward. 

3.x xX xX” 

It also contains in bold letters in a box 


and forestry pur- 
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“Important 
words:— 


Notice” in the following 


“The insured is not indemnified if the 


vehicle is used or driven otherwise than- 


in accordance with this Schedule x x”. 
The rest is not material for our purpose. 
It would be thus seen that there is a spe- 
cific condition embodied in the policy 
which, apart from saying that the use of 
the vehicle shall be limited for agricul- 
tural and forestry purposes, also cate- 
gorically states that the policy does not 
cover the use for carriage of passengers 
for hire or reward and it is also in clear 
terms mentioned that the insured is not 
indemnified if the vehicle is used or 
driven otherwise than in accordance 
with the Schedule. This would, therefore, 
fall squarely within the ambit of Sec- 
tion 96 (2) (b) (i) (a) of the Act and the 
insurance company will, therefore, be 
not liable for the award which may be 
passed in favour of the claimants and 
against the driver and the insured be- 
cause admittedly, at the time of the acci- 
dent, the vehicle was being used in 
breach of a specific condition which ex- 
cluded use of the vehicle for hire or re- 
ward which vehicle, on the date of the 
contract of insurance, was not covered 
by a permit to ply for hire or reward, 
as is the undisputed position. 


9. If we accept the proposition of Mr. 
Shah, then, the provisions contained in 
Section 96 (2) will become redundant and 
nugatory and the very object and pur- 
pose of enacting that sub-section will be 
frustrated, besides depriving the insurer 
of a statutory defence available under 
the Act. The provisions contained in sub- 
section (2) including the grounds on 
which the insurance company can de- 
fend the action are to be read in the 
context of the earlier provisions contain- 
ed in sub-section (1) of the said section. 
Sub-section (1) makes it obligatory on 
the insurer to ‘satisfy judgments against 
persons insured in respect of third party 
risks. But by sub-section (2), it is pro- 
vided that the condition precedent to this 
liability being incurred by the insurer 
is that a notice through ` court of the 
bringing of proceedings, or in respect ‘of 
any judgment as long as execution is 
stayed thereon pending -an appeal, is 
served on the insurer, and it is then pro- 
vided that the insurer to whom notice of 
the bringing of any such proceedings ete. 
is. so given shall be entitled to.be made 
a party-thereto and to defend the action 


on any ofthe three grounds mentioned . 
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in clauses (a), (b) and (c) ‘following 
thereafter. In the instant case, we are 
concerned with the grounds which are 


mentioned in clause (b) which provides 
that a breach has been committed of the 
specified condition embodied in the policy 
relating to the category of the condition 
as is set out therein. The first one is a 
condition excluding the use of the vehi- 
cle, inter alia, for hire or reward where 
the vehicle is, on the date of the con- 
tract of insurance, a vehicle not cover- 
ed by a permit to ply for hire or re- 
ward. It would be thus manifest that, but 
for the insertion of sub-section (2) fol- 
lowing sub-section (1), liability of the 
imsurance company, to satisfy an award 
against the insured in respect of third 
party risks, would be absolute. It is, 
therefore, that sub-section (2) is engraft- 
ed providing the contingencies in which 
the insurance company is absolved. from 
this liability. The requirement provided 
is in the nature of a condition precedent 
requiring that a notice with regard to 
the proceedings etc. has to be served on 
the insurance company. A further right 
is conferred on the insurance company 
to the effect that on service of such a 
notice it has a right to be made a party 
to the proceedings and to defend the ac- 
tion on the grounds mentioned in 
clauses (a), (b) and (c). These provisions 
are vis-a-vis the liability of the insurer 
to satisfy an award against the insured 
concerning third party risks, and it 
would, therefore, be against the very 
spirit of the provisions of sub-section (2) 
to contend that, so far as third party 
risk is concerned, the insurance com- 
pany is bound to satisfy the award, irres- 
pective of any condition embodied in 
the policy since it would be a matter, 
inter se between the insured and the 
insurance company. Such an approach 
may be justifiable in respect of breaches 
of conditions contained in the policy pro- 
vided the conditions are not covered by 
the categories of conditions specified in 
sub-section (2) of Section 96. But once 
it is demonstrated that the breach is in 
respect of a specific condition contained 
in the policy and that the infringed con- 
dition is the one falling within the ambit 
of the conditions set out in the said sub- 
section, such an approach would bel 
futile. 


‘10. Mr. K. C. Shah drew our atten- 
tion to the observations of this court in 
Life Insurance Corpn. of India v. Naran- - 


bhai Munjabhai Vadhia, 13. Guj; LR 920 


1980 . Vanaji. Dhulaji v. 
appearing at p. 927: (AIR 1973 Guj. 
216):-— . 


- "The company having undertaken the 
liability to third party, incurred by the 
persons specified in the policy, third 
party’s right to recover any amount 
_ under or by virtue of the provisions of 

the Act was not affected even by the 
restrictive condition of the policy. Once 
the company issued certificate giving rise 
. to the wider liability, it would have to 
indemnify the person specified in the 
policy. That is why even the avoidance 
clause provided that nothing in the po- 
licy or endorsement would affect right 
of the person to be indemnified by the 
policy or any other provisions to recover 
amount under or by virtue of the provi- 
sions of the Act.” 
Now, these observations are made while 
considering the question as to whether 
in case of a driver who was a_ licensed 
driver though not in employment of the 
owner and not driving for his purpose, 
the case being a case of permissive user 
by the original owner, the statutory in- 
demnity clause in Sec. 95 (5) even in res- 
pect of such a person was applicable, 
and it was held that even if the owner 
was not vicariously liable and it was the 
driver alone who was liable to pay dam- 
ages to the -third party, the insurance 
company would surely be liable to pay 
the amount to third party, by reason of 
the statutory liability incurred on ac- 
‘count of the driver’s extension clause, 
as if the driver himself was the insured 
and it was the insurer within the mean- 
ing of Section 96, subject to the statu- 
tory limit. The question with regard to 
‘specific conditions in the policy the 
breach whereof would afford a ground 
to defend the action to the insurance 
company did not arise before the court 
‘and, therefore, the question was not con- 
sidered in the light of the provisions con- 
tained: in Section 96 (2). This decision, 
therefore, does not help Mr. Shah. 


11. In the case at hand, the question 
which directly arises is as to whether, 
by virtue of a specific condition in the 
policy laying down that the user was 
restricted for agricultural and forestry 
„purposes and that the policy did not 
cover use for carriage of passengers for 
hire or reward coupled with a specific 
mention in the caption ‘Important No- 
tice’ that the insured would not be in- 
‘demnified if the vehicle is used or driven 
otherwise than in accordance with the. 
(schedule, which. contained these: restric- 
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tions with regard to the use of the vehi- 
cle, the insurance company would be ab- 
solved from the liability of satisfying the 
award with regard to third party risk 

by virtue of the provisions contained in 
sub-section (2) of Section 96; and as dis- 
cussed above, on analysis of the section, 

we are of the view that in such a case, 

if it is proved that the vehicle at che 

time of the accident, was used for carri- 

age of passengers for hire or reward, 

in breach of a specific condition to that 

effect in the policy as aforesaid, then, the 

insurance company would not be bound ` 
to satisfy the award, so far as third party 

risk is concerned. 


12. We are fortified in the view which 
we take by the observations of a Divi- 
sion Bench of this court in the case of 
Jam Shri Staji Digvijaysinghji v. Daud 
Taiyab, (1978) 19 Guj LR 404: (AIR 1978 
Guj 153). The observations appear at 
pP. 410 and they were made in support of 
the view taken by the court that any 
motor vehicle used for carrying passen- 
gers on hire or reward should be regard- 
ed, when so used, as a public service 
vehicle and therefore a transport vehi- 
cle, because it was the use of the motor 
vehicle for carrying passengers for hire 
or reward which determined the cate- 
gory .of the motor vehicle — whether 
it was adapted for that purpose or not, 
The said observations run thus:— 


“That is why under Section 96 (2) (b) 
Gi) (a) the insurance company is provid- 
ed a special statutory defence by enact~ 
ing that it can defend the action on the 


‘ground that there has been a breach of a 


specified condition of the policy being 
one of the following conditions, namely, 
a condition excluding the vendors of the 
vehicle for hire or reward, where the 
vehicle is on the date of the contract of 
insurance a vehicle not covered by a per- 
mit to ply for hire or reward.” ; 


123. We are, therefore, unable to ac- 
cept. any of the submissions made by Mr. 
Shah in support of his case that the in- 
surance company is liable to satisfy the 
award in the instant case. 
x x x x X x 


x z- 


Appeal partly allowed, 
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S. H. SHETH AND G., T. NANAVATI, JJ. 


Indian Overseas Bank, Madras and 
another, Appellants v. M/s. Naranprasad 
Govindlal Patel, Ahmedabad, Respon- 
dent. 


Letters Patent Appeal No. 102 of 1977, 
D/- 3-8-1979.* 


Contract Act (1872), S. 10 — Over- 
draft arrangement between bank and its 
customer — Is a contract — Cannot be 
terminated by bank unilaterally, even if 
it is a temporary one, (Banker and Cu- 
stomer). 

The bank grants overdraft facility in 
order to earn interest. Its constituents 
enjoy the overdraft facility in order to 
develop their business. Therefore, both 
are deeply interested in such an arrange- 
ment. Such an arrangement euphe- 
mistically called as facility — is nothing 
but a contract, Such contract can be in- 
ferred from the conduct of the parties 
such as enjoyment of overdraft facility 
by a client for about four years uninter- 
ruptedly. Merely because the client was 
not required to execute any document or 
to furnish any security would not make 
such an arrangement an act of grace on 
behalf of the bank agent. Such an ar- 
rangement even though temporary is not 
one which can be terminated unilateral- 
ly and at the sweet will of the Bank 
without giving its constituent a notice 
thereof, It is temporary because it is not 
intended to be a permanent and ever- 
lasting arrangement, Moreover because 
the overdraft is called temporary over- 
draft it does not militate against the 
person enjoying over-draft facility 
drawing a cheque upon the Bank in fa- 
vour of its constituent and in getting it 
honoured by the Bank. (Paras 5 to 9) 


M. H. Chhatrapati with Bhagubhai H. 
Shah, for Appellants; G. A. Pandit for 
`C. M. Trivedi, for Respondent. 


S. H. SHETH, J.:— The plaintiff firm 
filed the present suit against the defen- 
dants to recover a sum of Rs. 5,000/- on 
account-of damages suffered by it. Indian 
Overseas Bank is the defendant, The 
plaintiffs case is that a cheque drawn 
by it on Indian Overseas Bank, Geeta 
Mandir Branch, Ahmedabad and payable 
to M/s. Mysore Commercial Union Limi- 


*Against judgment and decree of N. H. 
Bhatt, J., in First Appeal No. 907 of 
1973, D/- 22-12-1976, (Guj). 


‘LW/LW/G367/79/AMG/SNV 
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ted was wrongly dishonoured on Feb- 
ruary 11, 1970. The plaintiff also alleged 
that it had an overdraft facility with the 
Bank to the extent of Rs, 5000/-. The 
cheque in question which was dishonour- 
ed by the Bank was for a sum of Ru- 
pees 3,916/04 ps. 


2. In defence it was contended by the 
Bank that the plaintiff had no overdraft 
facility and that the cheque was dis- 
honoured because there was no sufficient 
cash balance in its account, 


3. The learned trial judge held that 
the plaintiff had overdraft facility with 
the Bank and that the Bank had wrong- 
ly dishonoured the cheque in question 
even though the cheque could be 
honoured within the limits of overdraft 
facility. He, therefore, passed in favour 
of the plaintiff a decree for damages and 
awarded to it a sum of Rs, 500/-, 


4. The Bank appealed against the 
decree, It was First Appeal No, 907 of 
1973 which was decided by Mr. Justice 
N. H. Bhatt. The learned single Judge 
considered the merits of the case, up- 
held the conclusion recorded by the trial 
Court and dismissed the appeal, It is 
that appellate decree which is challeng- 
ed by the Bank in this Letters Patent 
Appeal, 


5. Mr. Chhatrapati who appears on 
behalf of the Bank has raised before us 
several arguments, His first argument is 
that the plaintiff has proved a case 
which it did not plead and that the 
plaintiff could not have done so, On go- 
ing through the judgments of the trial 
Court and the Appellate Court and on 
going through the evidence, we find that 
what the plaintiff has proved is that it 
had enjoyed an overdraft facility, In 
plaint the plaintiff pleaded that when 
the Geeta Mandir Branch of the Bank 
was opened in March 1965 there was a 
talk between the plaintiff's partner and 
the Agent of the Bank and that in pur- 
suance of that talk the Bank’s agent as- 
sured him of overdraft facility initially 
to the extent of Rs, 2500/- which was 
later on raised to Rs, 5000/-. It cannot 
be gainsaid that the plaintiff has failed 
to prove that there was some such talk 
between the then agent of the Bank and 
the plaintiff’s partner. The plaintiff has, 
however, pleaded in the plaint that 
right until the cheque in question was 
dishonoured on February 11, 1970 it had 
continuously enjoyed the overdraft 
facility with the Bank This part 
of its pleadings has been proved, 
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The learned trial Judge as well 
as the learned single Judge have 
held that the plaintiff has proved 


the later part though it has failed to 
prove that there was any talk with the 
agent of the Bank when Geeta Mandir 
Branch of the Bank was opened. In our 
Opinion failure to prove the first part 
of its pleadings is not inconsistent with 
the subsequent part of its pleadings 
which it has proved. The document pro- 
duced by the Bank shows that the Bank 
started honouring overdrafts from the 
plaintiff from February 20, 1966. This 
facility continued right until the cheque 
in question was dishonoured by the 
Bank on February 11, 1970. In other 
words, overdraft dealings between the 
Bank on one hand and the plaintiff on 
the other hand during a period of four 
years — from February 19, 1966 to Feb- 
ruary 11, 1970 — clearly leads to an in- 
ference that there was a contract be- 
tween the plaintiff and the Bank in re- 
spect of over-draft facility, The uninter- 
rupted enjoyment of this facility could 
not have been terminated by the Bank 
unilaterally, If the Bank wanted to ter- 
minate it, the Bank ought to have given 
notice of its intention to dé so in which 
case the plaintiff would not have issued 
a cheque for the amount exceeding the 
cash balance in its account. We have no 
doubt in our minds that the Bank acted 
wrongly in terminating the facility uni- 
laterally which the plaintiff enjoyed 
continuously for a period of four years. 


6. It has been argued by Mr. Chhatra- 
pati that the over-draft transactions þe- 
tween the plaintiff and the Bank clearly 
show that it was a facility and not a 
contract, When two businessmen entered 
into this sort of relationship for their 
own interests, it is difficult to imagine 
that it was personal grace shown by the 
agent of the Bank. The bank grants 
over-draft facility in order to earn 
interest, Its constituents enjoy the over~ 
draft facility in order to develop their 
business. Therefore, both are deeply 
interested in such an arrangement, Such 
an arrangement — euphemistically call- 
ed by Mr. Chhatrapati as facility — is 
nothing but a contract. The contract, 
it is well settled, can be inferred from 
the conduct of the parties, The enjoy- 
ment of over-draft facility for a period 
of four years unfailingly points to the 
conduct of the Bank. 


7. It has been argued by Mr. Chhatra- 
pati that the overdraft transactions 
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between the plaintiff and the Bank 
were really not between the plain- 
tiff and the Bank but that they 
were a result of personal ar- 
rangement with the agent of the Bank. 
Stretching his ‘argument further Mr. 
Chhatrapati has submitted that a per- 
sonal arrangement with the agent of the 
Bank does not lead to a contract bind- 
ing upon the Bank. From the facts on 
record, we are unable to come to the 
conclusion that it was a personal ar- 
rangement, Merely because the plaintiff 
was not required to execute any docu- 
ment for this temporary over-draft faci- 
lity, it cannot necessarily be said that it 
was a personal arrangement between the 
agent of the bank on one hand and the 
plaintiff on the other hand, It appears 
that there was a change of agent during 
the four years during which the plaintiff 
enjoyed the temporary over-draft faci- 
lity. If it was a personal arrangement 
between a particular agent and: the 
plaintiff, the plaintiff would have been 
required to square up its account as 
soon as the agent with whom the plain- 
tiff had entered into the personal ar- 
rangement was transferred. The evidence 
points out to the contrary, It shows: that 
irrespective of whether one person was 
agent or another person was agent the 
plaintiff continued the enjoyment of 
temporary over-draft facility, This fact 
leads to the inescapable inference that 
there was continuity of overdraft faci- 
lity between the Bank and plaintiff and 
that that continuity indicated that what- 
ever arrangement was entered into be- 
tween the plaintiff and the agent of the 
Bank was the arrangement between the 
plaintiff and the Bank. We are, there- 
fore, unable to accept on facts the ar- 
gument advanced by Mr. Chhatrapati 
that the plaintiff arranged for an over- 


draft facility afresh with the change of 
the agent, 


8. The next argument which has been 
advanced by Mr. Chhatrapati is that in 
any case what the Bank had granted to 
the plaintiff was a temporary over-draft 
facility and nothing more, A temporary 
over-draft facility is not one which can 
be terminated unilaterally and at the 
sweet will of the Bank without giving 
its constituent a notice thereof. It is 
temporary because it is not intended to 
be a permanent and everlasting arrange- 
ment, Sometimes a constituent is requir- 
ed to square up his account at the end 
of every half financial year — June 30, 
and December 31, Merely because the 
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over-draft is called temporary over-draft 

jit does not militate against the plaintiff 
drawing a cheque upon the Bank in 
favour of its constituent and in getting 
it honoured by the Bank, 


9. The last argument which has 
been advanced by Mr. Chhatrapati is 
that in any case the plaintiff was not 
required to furnish security for enjoying 
over-draft facility by the Bank, Whether 
a person who is granted over-draft faci- 
lity by the Bank should furnish security 
depends upon his creditworthiness, If 
there is a financially sound party, the 
Bank may not demand security from 
him, Therefore, merely because the Bank 
had not demanded security from the 
plaintiff it does not mean that it was 
an act of grace, It is well known that 
those persons who do not furnish secu- 
rity pay higher rate of interest than 
those who furnish security. We are, 
therefore, unable to uphold any of the 
arguments which Mr. Chhatrapati has 
raised before us in this appeal, This is 
not a case in which we can interfere 
with the judgment and decree passed by 
the learned single Judge, 

10. These are the only arguments 
which Mr, Chhatrapati has advanced be- 
fore us, He has advanced no more argu- 
ments, Since none of the arguments ad- 
vanced by Mr. Chhatrapati succeeds, the 
appeal fails and is dismissed with no 
order as to costs, 

Appeal dismissed, 
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Natverlal Jethalal Patel, Petitioner v. 
Kalyansing Bhikhabhai Chauhan and 
anther, Opponents, 

Civil Revn. Appln. No. 180 of 1977, 
D/- 3-7-1979.** 

Civil P. C. (1908), O. 17, R. 1 and 
0O. 41, R. 5 — Pendency of interlocutory 
proceedings in District Court or High 
Court — Not by itself ground for not 
proceeding with pending suit — Practice 
developed in Civil Courts not -to pro- 
ceed with hearing of suit deprecated 

(Para 3) 


*Only portions approved for reporting 
by High Court are reported here, 

To set aside decision of M. T, Kikani, 
Extra Asst. J., Surat, in Misc. Civil 
Appeal No. 90 of 1975. 


IW/LW/F199/79/JHS 
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Ss. N, Shelat for Petitioner; Deepak 


K. Trivedi, for Opponents, 


ORDER Seem 1-2, ktk gokk tet 

3. It is distressing to note that the 
present suit which was filed in 1974, has 
not been decided by the learned: trial 
Judge even though five years have pass- 
ed since then. It appears to me that 
the suit has been pending not because 
the learned trial Judge did not have time 
to decide it earlier and not because fur- 
ther proceedings have been stayed but 
because of an unwholesome and unheal- 
thy tendency which appears to have 
developed in Civil Court in the State 
that once interlocutory orders are chal- 
lenged in the District Court or in the 
High Court, irrespective of whether 
further proceedings have been stayed 
or not, the suit does not proceed. I see 
no reason why during the pendency of 
an appeal ora Civil Revision Application 
filed against an order granting an in- 
terim injuction or refusing to grant it, 
the suit cannot proceed unless it has been 
stayed by this Court or by the District 
Court. It is, therefore, necessary to 
remind all Civil Courts in the State that 
mere pendency of interlocutory proceed- 
ings either in the District Court or in 
the High Court ought not to be made a 
ground for not proceeding with the 
pending suits, I have no doubt in my mind 
that if the present suit which has not been 
stayed by this High Court was heard by 
the learned trial Judge, it would have 
been by now decided and probably appeal 
against the decree passed therein would 
also have been decided by the learned 
District Judge, In such a case this Civil 
Revision Application would have beconie 
infructuous, Therefore, in order that 
administration of Justice may be toned 
up in the State of Gujarat and may not 
progressively become sluggish, all Civil 
Courts in the State are directed to bear 
in mind that unless the suit pending on 
their file has been stayed either by the 
District Court or by the High Court, they 
shall proceed with the hearing of the 
suit and shall not allow it to lie in cold 
storage merely because some interlocu- 
tory proceeding is pending before the 
District Court or in the High Court. All 
the Civil Courts shall act upon this direc- 
tion. p 

4. xk XX xX XX XX x 


Revision allowed, - 
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N. H. BHATT, J. 
Nadiad Nagarpalika, Nadiad, Peti- 
tioner v. Vithalbhai Zaverbhai Patel and 
others, Opponents. 


Civil Revn. Appin. No. 1139 of 1979, 
D/-8-1-1980.* 

Bombay Public Trusts Act (29 of 1950), 
Section 50 — Interpretation — Enabling 


provision — Suit for possession of land 
belonging to Public Trust by trustees 
against trespasser — Permission of Cha- 


rity Commissioner, if necessary. 


Section 50 is an enabling provision. 
Ordinarily trustees as legal owners are 
able to file suits for recovery of posses- 
sion of trust properties. In the general 
` interest of public trust properties, which 
are close to the heart of the Legislature, 
a special provision has been made in Sec- 
tion 50 clothing the Charity Commis- 
sioner or the beneficiaries of the public 
trust to institute suits for various reliefs 
set out in clauses (a) to (h) of Section 50. 
But for this enabling provision, the Cha- 
rity Commissioner or the beneficiaries 
would not be in a position to institute 
such suits, The Charity Commissioner, 
however, is given power to file such 
suits on his own. The beneficiaries at 
times might be tempted to raise disputes 
under the alleged guise of their interest 
in the trust properties and may at times 
work counter to the powers of the trus- 
tees. That is why a condition has been 
imposed on their right to file such suits 
and the condition is that they must 
procure the permission of Charity Com- 
missioner before they embark on such 
litigation under the assumed colour of 
safeguarding interests of public trust. 
The substantial portion of Section 50, 
therefore, is to be’ confined to the power 
of Charity Commissioner and the power 
of the beneficiaries to institute suits en- 
umerated in clauses (a) to (h) where the 
background is one depicted in clauses (i) 
or (ii) or (iii) of the initial part of Sec- 
tion 50. The proviso is a sort of restric- 
tion placed on the powers of the Charity 
Commissioner and on the powers of the 
beneficiaries of the trust who are desig- 
nated by Section 50 as ‘persons having 


*To set aside decision of C. T. Parikh, 
2nd Jt. Civil J., (S. D.), Nadiad, in Spl. 
Civil Suit No. 208 of 1975, 

DX/EX/B980/80/VSS 
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an interest in the trust’, The proviso is 
not to be enlarged in its connotation to 
cover even the trustees, The idea para- 
mount in the mind of the Legislature is 
to clothe the Charity Commissioner or 
minimum of two or more persons hav- 
ing interest in the trust to institute suits 
of the nature even dehors the trustees, 
Such situation ordinarily would arise 
when .the trustees are remiss or slack in 
their duties, Section 50, therefore, could 
not have been intended to impose an 
embargo on the general power of the 
trustees to file suits for recovery of pcs- 
session of trust property either from 
tenants or licensees or from trespassers. 
A suit for recovery of possession of land 
by trustees of public trust against tres- 
passer, without obtaining permission of 
Charity Commissioner is maintainable, 
(Paras 4, 5) 


M. C. Shah, for Petitioner; I. C, Bhatt, 
for Respondents Nos. 1, 2, 4 and 5. 


ORDER :— This is a revision applica- 
tion by the Nadiad Municipality, the 
defendant in the Special Civil Suit 
No, 208 of 1975, filed by the respondents- 
original plaintiffs against the munici- 
pality in the court of the Civil Judge, 
(S. D.) Nadiad. The suit is filed for 
recovery of possession of the suit land 
on the ground that the petitioner-muni- 
cipality has trespassed upon the land of 
the plaintiffs, who are trustees of a 
registered public trust. The Municipality 
appeared in the suit and inter alia con- 
tended that the petitioner-municipality 
had been put into possession of the suit 
land by the then Manager of the Public 
Trust for the purpose of making a pub- 
lic garden on the suit land and acting 
on that permissive possession, the Muni- 
cipality had put up a public garden for 
the use of the public, after incurring 
heavy expenditure, The Municipality, 
therefore, contended that the suit for 
possession, which was filed without the 
permission of the Charity Commissioner 
as required under Section 50 of the 
Bombay Public Trusts Act, was still-born 
and on that ground was liable to be dis- 
missed. That particular preliminary 
contention taken up by the Municipality 
was negatived by the learned trial Judge 
and this has occasioned the present revi- 
sion application, 


2. The question that has been raised 
by the petitioner-municipality and can- 
vassed vigorously by Mr, M. C, Shah for 
that public authority, is of considerable 
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importance and, therefore, requires to 
be closely examined and neatly decided. 
3. Section 50 of the Bombay Public 
Trust Act, as applicable to the State of 
Gujarat reads as follows :— 
“50, In any case — 


(i) Where it is alleged that there is 
a breach of a public trust; 


(ii) where a direction is required to 
recover possession of a property belong- 
ing to a public trust or the proceeds 
thereof or for an account of such pro- 
perty or proceeds from any person in- 
cluding a person holding adversely to 
the public trust, or 


(iii) where the direction of the court 
is deemed necessary for the administra- 
tion of any public trust, 


The charity Commissioner after making 
such enquiry as he thinks necessary or 
two or more persons having an interest 
in the trust and having obtained the 
the consent in writing of the Charity 
Commissioner as provided in Section 51 
may institute a suit whether contentious 
or not in the court within the local limits 
of whose jurisdiction the whole or part 
of the subject-matter of the trust is 
situate, to obtain a decree for any of the 
following reliefs :— 


(a) ‘an order for the recovery of the 
possession of such property or proceeds 
thereof : 

(b) the 
manager: 
' (c) the appointment of a new trustee 
or manager; 

(cc) vesting any property in a trustee; 

(d) a direction for taking accounts 
and making certain inquiries. 

(e) a declaration as to what propor- 
tion of the trust property or of the in- 
terest therein shall be allocated to any 
particular object of the trust, 


(2) a direction authorising the whole 
or any part of the trust property to be 
let, sold, mortgaged or exchanged. 

(g) the settlement of a scheme or 
variations or alterations in a scheme 
already settled, or 

(h) granting such further or other 
relief as the nature of the case may re= 
quire; 

Provided that no suit claiming any of 
the reliefs specified in this section shall 
be instituted in respect of any public 
trust except in conformity with the pro- 
visions thereof: 

Provided further that the Charity Com- 
missioner may, instead of instituting € 


removal of any trustee or 
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suit, make an application to the Court 
for a variation or alteration in a scheme 
already settled”. ° 

Mr. Shah submits that Section 50 by 
necessary implication takes away the 
normal right of trustees, who are legal 
owners, to institute suits for the recove- 
ry of the possession of such property 
belonging to a public trust from any 
person including a person holding ad- 
versely to the public trust, Mr. Shah’s 
submission is that this is a case where 
there is an allegation, of course of the 
defendant, that there was assumedly a 
breach of the public trust by the then 
trustee-cum-manager of this publie trust 
and so clause (i) of Sec, 50 is attracted. 
Mr. Shah’s next submission is that the 
case is the one where a direction is re- 
quired to recover possession of a pro- 
perty belonging to a public trust from 
the defendant, who according to the 
plaintiff, is holding adversely to the 
public trust. So, according to Mr. Shah, 
clause (ii) of Section 50 is also attracted 
to the present case. Mr. Shah’s further 
submission is that the suit in the pre- 
sent case is “for the recovery of the pos- 
session of the trust property” and there- 
fore, it is the suit of the type mentioned 
in clause (a) of Section 50 of the Act. 
The sum and substance of the argument 
of Mr. Shah, therefore, is that this is 
a suit clearly falling within the strait- 
jacket of Section 50 of the Act and, 
therefore, by virtue of the first proviso 
of that section, no suit could be institut- 
ed in respect of the public trust except 
in conformity with the provisions of this 
section, Mr. Shah’s submission in final 
analysis, therefore, is that by virtue of 
the proviso, the present suit claiming 
reliefs set out in clause (a) of the Sec. 50, 
could be instituted only in conformity 
with the provisions of this Act and not 
otherwise, 

4. I frankly say that Mr. Shah has 
put forward his submissions in a very 
ingenious manner. However, on the 
close scrutiny of the provisions of Sec- 
tion 50 of the Act, in the light of the 
general property law, his submissions 
cannot be accepted. The first and fore- 
most reason for the same is that Sec- 
tion 50 is an enabling provision, Ordi- 
narily, trustees as legal owners alone 
are able to file suits for the recovery of 
possession of trust properties. As for 
example, a trespasser, if sued by a third 
party, would be able to successfully re- 
sist the suit by banking on his de facto 
possession of the property. To put it in 
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legal parlance, possession is a good point, 
except against the true owner. That is 
the established dictum of law. Ordi- 
narily, the Charity Commissioner or the 
persons claiming to be interested as be- 
neficiaries, but having no legal title in 
them, would fail in their suits, if they 
file the same for the recovery of pos- 
session of the trust property, even if 
they allege that the defendant is in ad- 
verse possession and the interest of such 
beneficiaries aré likely to be jeopardised 
in the ultimate analysis, Such a suit, 
according to general property law and 
general procedural law, is bound to fail. 
In the general interest of public trust 
properties, which are close to the heart 
of the Legislature, a special provision 
has, therefore, been made in Section 50 
of the Act clothing the Charity Com- 
missioner or the beneficiaries of the pub- 
lic trust to institute suits for various 
reliefs set out in clauses (a) to(h) of Sec- 
tion 50 of the Act. But for this 
enabling provision, the Charity Com- 
missioner or the beneficiaries would not 
be in a position to institute such suits. 
The Charity Commissioner, however, is 
given power to file such suits on his own. 
The beneficiaries at times might be tem- 
pted to raise the disputes under the al- 
leged guise of their interest in the 
trust properties and may at times work 
counter to the powers of the trustees. 
That is why, a condition has been im- 
posed on their: right to file such suits 
and the condition is that they must pro- 
cure the permission of the Charity Com- 
missioner before they embark on such 
litigation under the assumed colour of 
safeguarding the interests of the public 
trust. The substantial portion of Sec- 
tion 50, therefore, is to be confined to 
the power of Charity Commissioner and 
the power of the beneficiaries of the trust 
to institute those suits enumerated in 
clauses (a) to (h) of Section 50 of the Act, 
where the background is one depicted 
in clauses (i) or (ii) or (iii) of the initial 
part of Section 50. 


5. Mr. Shah’s submission, however, is 
that the proviso disables all persons to 
file suits claiming any of the reliefs 
specified in that section. In his submis- 
sion, this provision, which is mandatory 
in character, takes away the right of all 
other persons. It is difficult to subscribe 
to this view canvassed by Mr. Shah. All 
that the proviso forbids is that those who 
are given powers in the earlier part of 
Section 50 are to exercise those powers 
only in compliance with the provisions 


Bhil Seva Mandal, Dahod v. Naik Shana Daboda 


Guj. 163 


of that Act and not otherwise. So the 
proviso is a sort of a restriction placed on 
the powers of the Charity Commissiner, 
and on the powers of the beneficiaries of 
the trust, who are designated by Sec- 
tion 50 as “persons having an interest in 
the trust”.. The proviso is not to be 
enlarged in its connotation to cover even 
trustees, The above-mentioned view 
that I have taken also can be deduced 
from one clear indicia in the section it- 
self. The section provides for two or 
more persons who can institute such 
suits after obtaining the permission of 
the Charity Commissioner. Suppose, 
there is a sole trustee of. a public trust. 
If what Mr. Shah has canvassed is to be 
accepted as an absolute proposition of 
law, namely, Section 50 of the Act, such 
a sole trustee will not be able to file the 
suit of the nature of clause (a) of Sec- 
tion 50 of the Act. The idea, therefore, 
paramount in the mind of the  Legis-, 
lature is to clothe the Charity Commis- 
sioner or minimum two or more persons 
having interest in the trust to institute 
suits of the nature even de hors the 
trustees. Such a situation ordinarily 
would arise when the trustees are remiss 
or slack in their duties. Section 50, 
therefore, could not have been intended 
to impose an embargo on the general 
powers of the trustees to file suits for 
the recovery of the possession of the 
trust property either from tenants or 
licensees or from trespassers, 


6. In above view of the matter, the 
contention put forward by the petitioner- 
municipality deserves to be rejected. 
Rule is accordingly discharged with no 
order as to costs, 

Rule discharged, 
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Bhil Seva Mandal, Dahod and others, 
Petitioners v, Naik Shana Daboda and 
others, Opponents, 

Civil Revn. Appin. No, 1185 of 1979, 
D/- 7-1-1980.* 

(A) Civil P. C. (1908), Or. XIV R. 3 
— All issues arising out of pleadings 
should be drafted — Support from docu- 
ments produced cannot be insisted upon. 


*Against order of B, S. Jayswal, Esquire, 
Civil J. (J. D.), Devgadh Baria, D/- 23-7- 
1979. 
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All issues: arising out of the pleadings 
should be drafted. The reference to 
documents in Or, 14, R. 3 does not mean 
the issue raised in the pleading ought to 
be supported by documents produced, 
The provision only enables the court te 
frame issues not specifically pleaded but 
evident from the documents produced, 

(Para 3) 

(B) Civil P, C. (1908), Order 7, Rule 1 
and Order 8, Rule 1 — Construction of 
Pleadings — Words used in written state- 
ment capable of more meanings than one 
— Court ought not to restrict it to the 
one of its choice, 


Where the word ‘khedut’ used in the 
written statement in a suit for posses- 
sion meant a ‘farmer’ as also a ‘tenant’ 
the court ought not to construe it only 
as ‘farmer’ and hold that there was no 
pleading regarding tenancy. 

(Para 3) 

(C) Civil P. C. (1908), Section 11 — 
Suit against a Society’s President — 
Decree wrongly held inexecutable against 
the Society or other trustees — Second 
suit against the trustees not barred. 


Where the decree for possession in the 
earlier suit against the President only of 
the Society was wrongly held to be in- 
executable against the Society or its 
trustees, second suit against the trustees 
would not be barred by res judicata. 

(Para 4) 

(1908), Or. 21, R. 11 

— Decree for possession against Presi- 

dent of Society would be executable 
against the Society and its trustees, 

(Para 4) 

M. R. Vyas, for Petitioners; J, C. Sheth, 

for Opponents, 
_ ORDER :— This is a revision applica- 
tion by the original defendant of the 
Civil Suit No, 10 of 1978, pending in the 
Court of the Civil Judge (J. D.) Baria in 
Panchmahals District. This application 
is directed against the order passed by 
the learned trial Judge below on the op- 
ponents’ (plaintifis’) application Ex. 18, 
As per the order passed by the learned 
trial Judge, the issue about tenancy being 
issue No. 8 at Ex. 16 was deleted by the 
learned Judge at the instance of the op- 
ponents-plaintiffs, The original defen- 
dants have, therefore, invoked the revi- 
sional jurisdiction of this court by con- 
tending that jurisdictional illegality ‘has 
been committed by the learned trial 
Judge by deleting the said issue, 

2. The opponents-plaintifis have filed 
the suit against these petitioners-defen- 


(D) Civil P, C. 
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dants for possessión of a piece of land 
on the ground that the defendants are 
trespassers on the land of their owner- 


ship. The defendants inter alid contend 5 


m the suit that they are tenants (far- 
mers) on the land, Because of this par- 
ticular contention raised by the defen- 
dants, the issue No. 8 was raised about 
the tenancy. The learned Judge who 
struck the issues came to be transferred 
and the present incumbent came to hold 
the charge of the office. The plaintiffs, 
therefore, gave an application, Ex, 18, to 
the learned successor Judge praying for 
deletion of the issue No, 8. The learned 
Judge having granted that request, the 
defendants have moved this court. 

3. The learned trial Judge has deleted 
the issue on two counts. The first ground 


is that there is no evidentiary material- s 


on the record to justify prima facie the 
raising of the issue because in the opi- 
nion of the learned trial Judge, the is- 
sues are required to be struck not only 
out of pleadings but also out of the do- 
cuments on the record, The view of the 
learned Judge is ex facie erroneous. If 
there is a pleading, the issue will be re- 
quired to be raised, The reference to 
documents in Order 14 Rule 3 of the 
Code is for the purpose of enabling the 
court to raise the issue even if there is 
no clear pleading calling for a particular 
issue, This does not and cannot mean 
that unless the plea in the written state- 
ment is buttressed by some documentary 
evidence, the issue is not to be raised. 
Secondly, the learned trial Judge has 
misconstrued the word “farmer”. As a 
matter of fact, the defendants have used 
the word ‘khedut’ in the written state- 
ment. The Learned Judge translated 
that term as a “farmer” and then held 
that whoever is a ‘khedut’, meaning a cul- 
tivator, cannot necessarily be said to be 
a tenant. If the learned Judge was 
feeling doubt about the exact import of 
the defendants’ using the word ‘khedut’ 
in the written statement, it was perfect~ 
ly open to him to examine any of the 
defendants for elaboration and clarifica- 
tion. When his predecessor Judge inter- 
preted the word ‘khedut’ to mean a 
tenant and in Gujarati this word is equal- 
ly capable of importing the meaning of 
a tenant, the learned Judge should not 
have taken only one meaning of the 
term ‘khedut? and then concluded that 
there was no pleading about tenancy. 
4. The second ground on which the 
learned ‘trial Judge allowed the. applica- 
tion of the plaintiffs to delete the issue 
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is with reference to constructive res 
judicata. Here the approach of the learn- 
ed Judge is more erroneous than on the 
earlier occasion, the very plaintiffs, had 
filed a suit oniy against the defendant 
No. 1’s president and had procured an 
ex parte decree against the defendant 
No. 1, which is a society. When the 
plaintiffs tried to execute the said ex 
parte decree, the present defendants 
objected to the execution on the ground 
that the decree was inexecutable against 
them. The executing court having not 
agreed with them and having ordered to 
proceed ahead with the execution, these 
petitioners-defendants had preferred the 
Civil Appeal No. 85 of 1972, in the 
District Court at Godhra. The learned 
District Judge by his judgment dated 
29-9-73, had held that the decree was 
inexecutable against the trustees and 
also against the society, because the 
decree was only against the President of 
the society, To me it appears that that 
judgment is untenable at law, but that 
is quite a different thing. The judgment 
to-day stands as a live-force between the 
parties, When the decree itself was held 
to be not against the present defendants 
the question of any res judicata, either 
direct or constructive, would not arise, 
When the earlier suit itself was non-ex- 
istent as far as the present defendants are 
concerned, as per the judgment in that 
Civil Appeal No. 85 of 1972, the learned 
trial Judge was obviously in jurisdictional 
‘error in holding that there was bar of 
constructive jurisdiction. Such a bar is 
to be invoked only against the parties, 





-{It is somewhat surprising that the learn- 


ed trial Judge could be successfully per- 
suaded to adopt this ex facie untenable 
view, 


5. The result is that the order passed 
deserves to 
be set aside and is hereby set aside. The 
issue No. 8 as was originally framed by 
the learned trial Judge, would therefore 
stand. Rule is accordingly made 
absolute with no order as to costs, 


Petition allowed, 
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S. H. SHETH AND 
G. T. NANAVATI, JJ. 

Suleman Isubjj Dadabhai, Appellant 
v. Naranbhai Dahyabhai Patel and others, 
Respondents. 

Letters Fatent Appeal No. 10 of 1976, 
D/- 27-7-1979.* 

Trusts Act (1882), Section 6 — Settlor 
-creating trust of his immoveable pro- 
perties and appointing himself as sole 
trustee — Transaction does not amount 
to gift. (1975) 16 Guj LR 289 and deci- 
sion dated 22-9-1975 in F. A. No. 347 of 
1968 (Guj), Reversed. (T. P, Act (1882), 
Ss, 5 and 122) — (Bombay Tenancy and 
Agricultural Lands Act (67 of 1948), Sec. 
tion 63). Z 

Ordinarily, ‘transfer’ of an immovea- 
ble property to oneself will be an ex- 
ercise in futility inasmuch as he would 
not transfer anything nor he would 
transfer any rights of his — legal or 
beneficial — to a third party, It is impos- 
sible to conceive that a person can be a 
vendor and a vendee, a mortgagor and a 
mortgagee, a lessor and a lessee or a 
donor and a donee. Therefore, it is 
only in case of a trust that the concept 
of ‘transfer’ to oneself comes into play, 
particularly when the settlor appoints 
himself as the sole trustee. When a set- 
tlor creates a ‘trust’ by settling some 
of his properties and appoints himself 
as the sole trustee, he bifurcates his 
dual ownership, retains in himself the 
legal ownership of the property and 
transfers beneficial or equitable -owner- 
ship to those for whose benefit he has 
created the trust. Transfer contemplated 
by Section 6 not only includes a sale, 
mortgage, lease, exchange and gift but 
also includes a vesting declaration, There- 
fore, what a person does by creating a 
trust in respect of his immoveable pro- 
perties and appointing himself as the 
sole trustee of the trust is to make a 
vesting declaration and not to make a 
gift of the property. It is this vesting 
declaration which invests him with the 
legal ownership of the property, divests 
him of the beneficial ownership and 
transfers the latter to the beneficiaries 
of the trust, To take a different view 


*Against Judgment of T. U. Mehta, J. 
reported in (1975) 16 Guj L. R. 289 
and judgment and Decree of J, M. 
Shah, J., Ahmedabad in F, A, No, 347 
of 1968, D/- 22-9-1975 (Guj). 
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and hold that such a transfer creates 
both a gift and a trust will create a con- 
flict between Section 122 of the Transfer 
of Property Act and Section 6 of the 
Trusts Act, because whereas Section 122 
of the Transfer of Property Act in terms 
contemplates the transfer of that pro- 
perty to the donee and acceptance there- 
, of by and on behalf of the donee, Sec- 
tion 6 of the Trusts Act does not con- 
template the transfer of property to“ 
oneself. That is the effect of the ex- 
pression which appears in brackets in 
Section 6 of the Trusts Act. AIR 1938 
Cal 818 Rel. on; (1975) 16 Guj LR 289 
and decision dated 22-9-1975, in F. A. 
No, 347 of 1968 (Guj), Reversed. 
(Para 17) 
The provisions of Section 63 of the 
Bombay Tenancy and Agricultural Lands 
Act, 1948 do not apply to such a trust. 
(1975) 16 Guj LR 289 Reversed. 


(Para 18) 
Cases Referred: Chronological Paras 
(1970) 11 Guj LR 695 23 
AIR 1961 SC 1023 20 
AIR 1938 Cal 818 16 


AIR 1931 PC 196: 1931 All LJ 783 22 
(1903) 13 Mad LJ 364 15 


Mrs. K. A. Mehta, for Appellant; R. N. 
Shah, (for Nos. 1 and 2) and M. B. Shah, 
Asstt. Govt, Pleader, (for No. 3) for Re- 
spondents, 


S. H. SHETH, J.:— The appellant was 
the owner of survey Nos. 432. 433, 434 
and 461 of village Kholvad in Kamrej 
Taluka of Surat District, Respondents 
* 1 and 2 claim to be his protected tenants 
under the provisions of the Bombay 
Tenancy and Agricultural Lands Act, 
1948, (hereinafter referred to as “the 
Tenancy Act” for the sake of brevity), On 
12th December 1955, the appellant serv-~ 
ed upon respondents 1 and 2 notice ter- 
minating under Section 32 of the 
Tenancy Act their tenancy in respect of 
the lands in question. On 31st Decem- 
ber 1956, the appellant created a trust 
in respect of the lands in question for 
the purpose of running a free public 
dispensary and for giving scholarships 
to Muslim students for prosecuting their 
studies. On 20th January 1957, he made 
an application for registration of that 
trust which was styled as ‘“Dadabhai 
Trust” under Section 18 of the Bombay 
Public Trusts Act, 1950. On 31st January 
1957, it was registered under S, 19 of the 
Bombay Public Trusts Act. Respondents 
1 and 2 appealed to the Charity Com- 
missioner against the order of registra- 
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tion of Dadabhai Trust. It was appeal 
No, 56 of 1957.. The appeal was dismis- 
sed, Thereafter an application under 
Section 72 of the Bombay Public Trusts 
Act was made by respondents 1 and 2 
to the District Judge at Surat calling in 
question the appellate order of the Cha~ 
rity Commissioner. The District Court 
dismissed it by its order dated 18th Octo- 
ber 1967, That order was challenged in 
this High Court in First Appeal No, 247 
of 1968. That appeal, in the first in- 
stance, came up for hearing before Mr, 
Justice T. U. Mehta who held that the 
transaction evidenced by the deed of 
settlement dated 3lst December, 1956, 
was a gift. Therefore, under Section 85A 
read with Section 70 (O) of the Tenancy 
Act, he referred to the Mamlatdar, 
Kamrej, the following issue: 

“Whether the transaction evidenced by 
the vesting of the disputed property in 
Dadabhai Trust under document dated 
31-12-1956, is valid or not in view of the 
provisions contained in Section 63 of 
the Bombay Tenancy Act.” 

Mr, Justice T.U. Mehta felt that since 
the transaction in question amounted to 
a gift, it might be hit by the provisions 
of Section 63 of the Tenancy Act because 
that transaction was brought about with- 
out the previous permission of the com- 
petent authority specified in Section 63, 
Upon reference, the Mamlatdar, Kamrej, 
held that the gift resulting from the 
deed of settlement was not valid because 
previcus permission of the Collector to 
make that gift had not been obtained as 
required by Section 63 of the Tenancy 
Act. We are now told that the appel- 
lant appealed against that order to the 
Prant Officer. We are further told that 
that appeal has been dismissed. We are 
also told that a revision application 
against that appellate order filed by the 
appellant is pending before the Gujarat 
Revenue Tribunal, 

2. However, on 22nd September 1975, 
that First Appeal came up for final hear- 
ing and disposal before Mr. Justice 
J. M. Sheth. Mr, Justice J, M. Sheth 
decided the appeal on merits because he 
was told that no appeal against the 
Mamlatdar’s judgment had been pre- 
ferred to the Collector or the Prant 
Officer. The learned single Judge, there- 
fore, proceeded to decide the appeal on 
the basis that the Mamlatdar’s order had 
become final and conclusive. He also 
felt that the order made by the Mamlat- 
dar under the Tenancy Act was binding 
apon him because he was exercising the 
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jurisdiction of the Civil Court. Since 
the Mamlatdar had held that the gift of 
the lands in question to the trust was 
bad in law, he allowed the appeal, set 
aside the orders made by the Courts 
below and held that the land in question 
had not vested in public trust Dadabhai 
Trust — and that they continued to be 
the private property of the appellant. 

3. It is that order which is challenged 
by the appellant in this Letters Patent 
Appeal. 

4. Mrs. Mehta who appears on behalf 
of the appellant has raised before us the 
following contentions: 


(i) The deed of settlement executed 
by the appellant on 31st December 1956, 
was not a gift within the meaning of Sec- 
tion 122 of the Transfer of Property Act, 


` 1882 


(ii) Under Section 6 of The Indian 
Trust Act, 1882, there was no transfer 
of property but it was only a vesting 
declaration. Therefore also, the transac- 
tion in question did not amount to gift. 

(iii) Section 63 of the Tenancy Act 
does not require the previous permis- 
sion of the Collector in cases where the 
property is settled in trust. 

(iv) Reference made to the Mamlat- 
dar, Kamrej, by Mr, Justice T. U, Mehta 
by his interlocutory order is bad and 
without jurisdiction. 

(v) The jurisdiction of the Charity 
Commissioner to decide whether parti- 
cular properties are public trust proper~ 
ties or not is not excluded by Section 85 


_ of the Tenancy Act and, therefore, he 





a” 





decided the question correctly and with 
jurisdiction, 

5. The first two contentions raised by 
Mrs. Mehta can be conveniently dealt 
with together, Section 122 of the Trans- 
fer for Property Act, defines “Gift” in 
the following terms: 

“"“Gift? is the transfer of certain ex- 
isting moveable or immoveable property 
made voluntarily and without considera- 
tion, by one person, called the donor, to 
another, called the donee, and accepted 
by or on behalf of the donee”, 

The rest of the provision of Section 122 
is not material for the purpose of the 
present case. The deed’ of settlement 
executed by the appellant on 3ist 
December, 1956, shows that he created 
under that transaction a trust in respect 
of the lands in question and appointed 
himself as the sole trustee. He has also 
provided for succession to the trustee 
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after his death, However, that is not 
material for the purpose of the present 
case 

6. The question which has, therefore, 
arisen is this: can there be a gift by a 
person to himself of his own property ? 

7. Mrs. Mehta has argued that for a 
particular transaction to become a gift, 
there must be two persons — the donor 
and the donee — and that the gift must 
be accepted by donee or by some one on 
his behalf. In other words, according to 
her, it is inconceivable that there can 
be a gift by a person to himself. Ex facie, 
the argument which Mrs, Mehta has 
raised appears to be sound, The tran- 
sactions in immovable property dealt 
with by the Transfer of Property Act 
consist of sales, mortgages, leases, ex- 
changes and gifts. We are not referring 
to transfers of actionable claims provid- 
ed in Chapter VIII of the Transfer of 
Property Act because it has no relevance 
fo the present case, 


8. Now, on a close and meticulous 
analysis of the definition of “gift” given 
in Section 122, we find that in order 
that a transaction becomes gift, there 
must firstly be a transfer of an im- 
moveable property voluntarily and witk- 
out consideration. Therefore, (i) there 
must be a transferor, (ii) there must be 
a transferee,and (iii) the transfer must 
be accepted by or on behalf of the 
donee. No difficulty arises when the 
owner of an immoveable property gifts 
it to another person. But, can we say 
that the owner of an immoveable pro- 
perty can gift the property to 
himself? We are unable to con- 
ceive of a case where there can be a 
transfer of an immoveable property by a 
person to himself, except indeed in case 
of a trust, to which we are adverting 
shortly, As for example, there cannct 
be a sale of a property by its owner to 
himself, Similarly, there cannot be mort- 
gage of an immoveable property by 
owner or the mortgagor to himseli. 
Similarly, there cannot be the lease of 
a property from its owner to himself. 
Next, an owner of an immoveable pro- 
perty cannot exchange one property of 
his with another, Lastly, except in cases 
of trust, there cannot be a gift of an im- 
moveable property by an owner to him- 
self. We have said so because transfer 
connotes transfer of an immoveable pro- . 
perty by an owner to some one else. 
There cannot be a transfer to oneself 
because such a transfer is meaningless, A 
sale in one’s own favour, a mortgage in 


168 Guj. - 


one’s own favour, a lease in one’s own 
favour, an exchange in one’s own favour 
and a gift in one’s own favour do not 
bring about any change in the character 
or ownership of the property and there- 
fore they are not transfers, Therefore, 
there is no transfer at all in the proper- 
ties so dealt with and all rights therein 
remain where they are and do not 
undergo any transfer or transformation 
whatsoever even after a transaction of 
sale, mortgage, lease, gift or exchange 
has been executed by the owner in fa- 
vour of himself. It is, therefore, clear 
that, in order that a transaction may 
amount to a gift, there must be a donor 
under the deed and there must be a 
donee. One person cannot be the donor 
and the donee, He cannot in his capa- 
city as the donor gift an immoveable 
property to himself and accept it as the 
donee. We say so because there is no 
transfer whatsoever in this case, We are 
mindful of the definition of ‘transfer’ 
given in Section 5 of the Transfer of 
Property Act. We are dealing with it 
shortly. We are, however, clear in our 
minds that in order that a transaction 
may amount to a gift, there must be a 
transfer from one legal person to an- 
other legal person of an immoveable 
property and that there must be two 
legal persons — one of whom is the 
donor, another of whom is the donee and 
that the donee has accepted the gift or 
that it has been accepted on his behalf. 
Ex facie, therefore, when the appellant 
appointed himself as the sole trustee of 
the lands in question after settling them 
in trust for public benefit, he did not 
gift those properties firstly because there 
was no transfer of lands in question 
amounting to gift and also because there 
was no donee as he himself could not 
become the donor and the donee and 
could not accept the gift on his own be- 
half. 


9. Mr, Justice T. U. Mehta held that 
the transaction in question amounted to 
gift because of the provisions of Sec, 5 
of the Transfer of Property Act. We now 
turn to Section 5 of the Transfer of Pro- 
perty Act in order to find out whether 
it conditions or modifies the impact of 
Section 122 and, if it so does, to what 
extent, 

10. Section 5 of the Transfer of Pro- 
perty Act reads as follows: 


"In the following sections “transfer of 
property” means an act by which a liv- 
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ing person conveys property, in present - 
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or in future, to one or more other liv- 
ing persons, or to himself, or to himself 
and one or more other living persons, 
and “to transfer property” is to perform 
such act”, 


v. Naranbhai 


It is not necessary to refer to para- 
graph 2 of Section 5 because it is not 
relevant for the purpose of the present 
ease, There are three classes of persons 
which Sec, 5 contemplates to whom a 
property can be transferred: (i) one or 
more other living persons to whom a 
property can be transferred, (ii) a per- 
son can transfer an immoveable property 
to himself, and (iii) a person can trans- 
fer an immoveable property to himself 
and one or more living persons. The ex- 
pression“living person” has been defined 
in second paragraph of Section 5 so as 
to include “a company or association or 
body of individuals, whether incorporat- 
ed or not’. In the instant case, assuming 
that the deed of settlement executed by 
the appellant amounted to a transfer, he 
transferred the lands in question to him- 
self. Ex facie, therefore, the transaction 
in question appears to be satisfying the 
provisions of Section 5 of the Transfer 
of Property Act because it was a trans- 
fer of the property by the appellant to 
himself, Before Section 5 was amended 
in 1929, an immoveable property could 
be transferred by a person to one or 
more other living persons or to himself 
and one or more other living persons. 
He could not transfer it to himself, - It 
was by the Amending Act 20 of 1929 
that transfer of an immoveable property 
to oneself was provided by Section 5. 


What is this transfer to oneself and how - 





does it reflect upon Section 122? When 
a person owns an immoveable property, 
he is both its legal owner as well as its 
beneficial owner, When he sells it to 
another person, he transfers both the 
ownerships to the vendee. When he 
mortgages an immoveable property to 
another person, he transfers all his 
rights of legal ownership and beneficial 
ownership therein to the mortgagee ex- 
cept the equity of redemption which he 
retains. When a person leases out his 
immoveable property to another person, 
he transfers all his rights — legal and 
beneficial — to the lessee, except the 
right to recover rent and the right of 
re-entry, which he reserves for himself, 
It is difficult to imagine a person ex- 
changing in his own favour one property 
of his for another property of his. Such 
a situation ‘in the very. nature of things 
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is inconceivable, When a person gifts a 
property to another — not by way of 
trust — he transfers both — the legal 
„and the beneficial ownership therein — 
to the donee. Therefore, ordinarily, 
‘transfer’ of an immoveable property to 
oneself will be an exercise in futility in- 
asmuch as he would not transfer any- 
thing nor he would transfer any rights 
of his — legal or beneficial — to a third 
party. It is impossible for us to conceive 
that a person can be a vendor and a 
vendee, a mortgagor and a mortgagee, a 
lessor and a lessee or a donor and a 
donee, Therefore, it is only in case of 
a trust that the concept of ‘transfer’ to 
oneself comes into play, particularly 
when the settlor appoints himself as the 
sole trustee. When a settlor creates a 
ttrust by settling some of his properties 
and appoints himself as the sole trustee, 
he bifurcates his dual ownership, retains 
in himself the legal ownership of the 
property and transfers beneficial or 
equitable ownership to those for whose 
benefit he has created the trust. In other 
words, in case of a trust, where the 
settlor appoints himself the sole trustee, 
he, in his capacity as the settlor, trans- 
fers the legal ownership of the trust 
property to himself in his capacity as 
the sole trustee and transfers equitable 
or beneficial ownership to the benefici- 
aries of the trust. 

11. The next question which we are, 
therefore, required to answer is: Does 
this concept of transfer to himself reflect 


upon the gift as defined by Section 122 
of the Transfer of Property Act? 

12. In other words, if a person, in his 
capacity as the owner, transfers an im- 
moveable property to himself in his 
capacity as the sole trustee, does he 
make a gift to his beneficiaries of that 
property within the meaning of Sec, 122 
of the Transfer of Property Act? 

13. If the forms of transfer of im- 
moveable property are only those which 
are specified in the Transfer of Property 
Act, the question must be answered in 
the affirmative, If there are other forms 
of transfer, then the question need not 
necessarily be answered accordingly. The 
other form of transfer which we are able 
to conceive of is the creation of a trust. 
When a trust is created by a person, is 
there necessarily a ‘gift’ of his property 
to a ‘trust’ as contemplated by Sec, 122 
of the Transfer of Property Act? 


14. In order to examine this concept, 
tt is necessary to turn to Section 6 of 
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the Indian Trusts Act, 1882. It specifies: 
the manner in which a trust can be 
created, It provides as under: 


“Subject to the provisions of Sec. 5, 
a trust is created when the author of the 
trust indicates with reasonable certainty 
by any words or acts (a) an intention on 
his part to create thereby a trust, (b) 
the purpose of the trust, (c) the bene- 
ficiary, and (d) the trust-property, and 
{unless the trust is declared by wili or 
the author of the trust is himself to be 
the trustee) transfers the trust-property 
to the trustee”, 


Section § of the Trusts Act, in terms, 
contemplates the ‘transfer’ of ‘the trust- 
property’ except where the author of 
the trust or the settlor is himself the 
trustee. Therefore, within the meaning 
of Sec. 6 of the Trusts Act, 1882, when 
the settlor or the author of the trust ap- 
points himself as the sole trustee, there 
is no transfer, If the transaction amounts 
to a gift, there must be a ‘transfer’, But, 
every transfer of a property to himself 
does not create a ‘gift’, Creation of a 
trust and transfer to it of the properties 
by a person is one more mode of trans- 
ferring the property, independently of 
and dehors the ‘gift’, We say so because 
the gift requires the donor and the 
donee and acceptance by and on behalf 
of the donee. In addition, the donee must 
be an individual or an ascertainable 
class of persons. When a person creates 
a trust for the benefit of the members 
of the public, there is no ascertainable 
class of donees. 


15. In Pallayya v. Ramavadhanulu, 
(1903) 13 Mad LJ 364, it has been laid 
down upon the construction of Sec. 122 
of the Transfer of Property Act that the 
word “donee” refers to an ascertained 
or ascertainable person or persons by 
whom or on whose behalf the gift can 
be accepted or refused and has no appli- 
cation to an umnascertained number of 
persons such as the public, This decision 
was rendered in 1903 when Section 5 of 
the Transfer of Property Act was in its 
unamended form in force, In our opinion, 
the principle laid down by the Madras 
High Court in that decision is still appli- 
cable to Section 122 of the Transfer of 
Property Act because consequent upon 
amendment to Section 5, Section 122 has 
not been amended, We think that Sec- 
tion 5 was amended not with the object 
of casting its reflection upon the forms 
of transfer’ of immoveable property 
specified in the Transfer of Property Act 
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but with the object of providing for 
cases in which a person created a trust 
and appointed himself as the sole 
trustee, It was in order to provide for 
bifurcation of legal ownership and bene- 
ficial ownership in case of such a trust 
that Section 5 was amended in 1929. 


16. In Himansu Kumar Roy v. Moulvi 
Hasem Ali Khan, AIR 1938 Cal 818, Sec- 
tion 6 of the Trusts Act came up for 
construction before a Division Bench of 
. that Court, The learned Judges have ex- 
pressed ‘their view in the following 
terms: 


“Under Section 6 of the Act subject 
to the provisions of Section 5 a trust is 
created when the author of the trust 
indicates with reasonable certainty by 
any words or acts: (a) an intention on 
his part to create thereby a trust, (b) the 
purpose of the trust, (c) the beneficiary, 
and -(d) the trust property, and (unless 
the trust is declared by will or the 
author of the trust is himself to be the 
trustee) transfers the trust property to 
the trustee, Section 6 therefore contem- 
plates that the author of the trust 
should transfer the trust property. The 
word ‘transfer’ is to the found also in 
the Transfer of Property Act which was 
passed in the same year, The word 
“transfer” has been used in a wider 
sense, It includes not only sales, mort- 
gages, leases, gifts, but it also includes 
vesting declarations, In the case of 
moveable property, the ownership of the 
property is to be transferred. In the case 
of immoveable property only a declara- 
tion is necessary.” 


Therefore, in the view of the Calcutta 
High Court, transfer contemplated by 
Section 6 of the Trusts Act not only in- 
cludes a sale, mortgage, lease, exchange 
and gift but also includes a vesting de- 
claration, Therefore, what a person does 
iby creating a trust in respect of his im- 
[moveable properties and appointing him- 
self as the sole trustee of the trust is to 
make a vesting declaration and not to 
make a gift of the property. It is this 
vesting declaration which invests him 
with the legal ownership of the property, 
divests him of the beneficial ownership 
{and transfers the latter to the beneficia- 
jries of the trust, . 


17. Therefore, when the appellant 
created Dadabhai Trust and appointed 
- himself as the sole trustee, what he did 
was to make a vesting declaration and 
not to make a gift, Since he appointed 
himself as the sole trustee, he did not 
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bring about the transfer of the proper- 
ty as contemplated by Section 122 of the 
Transfer of Property Act but produced 
a situation contemplated by Section 6 of 
the Trusts Act, If we take a different 
view and hold that such a transfer 
creates both a gift and a trust, then, we 
shall be creating a conflict between Sec- 
tion 122 of the Transfer of Property Act 
and Section 6 of the Trusts Act. We say 
so because, in our opinion, whereas Sec- 
tion 122 in terms contemplates the 
transfer of that property to the donee 
and acceptance thereof by and on be- 
half of the donee, Sec, 6 of the Trusts 
Act does not contemplate the transfer of 
property to oneself, That, in our pinion, 
is the effect of the expression which ap- 
pears in brackets in Sec, 6 of the Trusts, 
Act. In our opinion, therefore, what the 
appellant did was to make a vesting de- 
claration by creating Dadabhai Trust 
and to appoint himself as the sole 
trustee and did not make a ‘gift’ of the 
property. Therefore, the transaction in 
question did not amount to ‘gift’, With 
respect, therefore, we are unable to up- 
hold the conclusion recorded by Myr, 
Justice T., U, Mehta in his interlocutory 
judgment in this case and reported in 
Naranbhai Dahyabhai Patel v. Suleman 
Isapji Dadabhai (1975) 16 Guj LR 289, 
The finding recorded by him 1s, there- 
fore, set aside, 


18. Turning to the third and the 
fourth contentions raised by Mrs. Mehta, 
it is necessary to find out the trans- 
actions to which the provisions of Sec- 
tion 63 of the Tenancy Act apply, Sub- 
section (1) of Section 63 specifies sales, 
gifts, exchanges, leases and mortgages of 
any land or interest therein. It also 
specifies agreements made in writing for 
the sale, gift, exchange, lease or mort- 
gage of an agricultural land and interest 
therein and provides that none of these 
trasactions shall be valid, inter alia, if 
the permission of the Collector or an 
officer authorised by the State Govern- 
ment in that behalf has not been obtain- 
ed for it. The first proviso to sub-sec- 
tion (1) further provides that the Col- 
lector may grant permission on such 
conditions as may be prescribed, It is 
not necessary for us to refer to the 
second proviso to sub-section (1) because 
it is not relevant for the purpose of the 
present case. Sub-sections (2) and (3) of 
Section 63 carve out only exceptions to 
the rule which has been laid down by 
the Legislature'in sub-section (1) of Sec- 
tion 63, It is, therefore, clear that the 
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provisions of Section 63 do not apply to 
a trust created by a person in respect of 
his own immoveable properties where 
he has appointed himself as the sole 
trustee, All that the appellant did in the 
instant case was to make a vesting declara- 
tion without bringing about the trans- 
fer of his immoveable property within 
the meaning of Sec. 122 of the Transfer 
of Property Act. Therefore, no question 
arose under the provisions of the Terian- 
cy Act which’was required to be settled, 
decided or dealt with by the Mamlatdar 
or the Tribunal, Therefore, no reference 
could have been made by Mr. Justice 
T. U. Mehta under Section 85A of the 
Tenancy Act of the issue to the Mamlat- 
dar, Kamrej. In our opinion, therefore, 
the reference of the issue which he made 
was without jurisdiction. The order of 
reference made by him is, therefore, set 
aside, This is the answer to the third 
and the fourth contention which Mrs. 
Mehta has raised before us, 

19. The last contention which she has 
raised is that the jurisdiction of the 
Charity Commissioner to find out whe- 
ther the properties in question were the 
public trust properties or not was not 
excluded by Section 85 of the Tenancy 
Act and that, therefore, also, the refer- 
ence made by Mr. Justice T. U. Mehta 
to the Mamlatdar was bad in law. In 
view of the findings which we have re- 
corded on the first contention, it is not 
necessary for us to express any opinion 
on this question. 


20, Before we part with this case, we 
may refer to the decision of the Supreme 
Court in Tulsidas Kilachand v. Commr. 
of L-T. AIR 1961 SC 1023. It has been 
observed by the Supreme Court in para- 
graphs 11 and 12 of the report that un- 
der Sections 5 and 6 of the Indian 
Trusts Act, if the declarer of the trust 
is himself the trustee also, there is no 
need that he must transfer the property 
to himself as trustee; but the law im- 
plies that such a transfer has been made 
by him, and no overt act except a de- 
claration of trust is necessary. The capa- 
city of the declarer of trust and his 
capacity as trustee are different, and 
after the declaration of trust, he holds 
the assets as the trustee, Under the 
Transfer of. Property Act, there can be 
a transfer by a person to himself or to 
himself and another person or persons. 
In the context of Section 16 (3) (b) of 
the Income-tax Act, 1922, the Supreme 
Court has observed in that decision that 
change of capacity makes the declarer 
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answer the description “any person”, In 
that case, Tulsidas Kilachand created a 
trust and settled his shares upon himself 
as the trustee. In that context, the 
Supreme Court, observed that the deed 
of settlement executed by Tulsidas Kila- 
chand must be regarded as involving a 
transfer even though the same individual 
in his capacity as the transferor and in 
his capacity as the trustee was the same. 
The observations made by the Supreme 
Court lend support to the view which 
we have expressed on the concept of 
transfer to himself incorporated in Sec- 
tion 5 of the Transfer of Property Act. 


21, It has, however, been argued on 
behalf of the respondents that in view 
of the observations made by the 
Supreme Court that when a person him- 
self is the transferor and the trustee, he 
means two distinct personalities and 
that, therefore, there is a transfer of 
property by the transferor in that capa- 
city of his to the trustee which is an- 
other capacity of his., Therefore, it has 
been argued on behalf of the respondents 
that the transaction brought about by 
the appellant on 31st December, 1956 
must be regarded as a gift, The Supreme ` 
Court has indeed clearly distinguished 
between two capacities of the said indi- 
vidual but has not gone to the extent 
of saying that the transfer of property 
in. one capacity to himself in another 
capacity amounted to a gift, The learned 
advocates appearing in the case on be- 
half of the respondents would like us 
to take a step further and hold that that 
is the necessary corollary of the deci- 
sion of the Supreme Court, We are un- 
able to uphold the argument raised in 
that behalf because to take the view 
which has been canvassed on behalf of 
the respondents is to nullify a part of 
the provision of Section 6 of the Trusts 
Act while unduly enlarging the scope of 
Section 122 of the Transfer of Property 
Act, 


22. The next decision to which we 
may refer is in Chhatra Kumari Devi v. 
Mohan Bikram Shah, AIR 1931 PC 196. 
It was a case in which the Privy Coun- 
cil was concerned with the application of 
Sec. 5 of the Transfer of Property Act 
as it was before it was amended, It has 
been observed in that decision that the 
Indian law does not recognize legal and 
equitable estates and that therefore 
there can be but one “owner” and where 
the property is vested in a trustee, the 
must be the trustee, It 
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has been further observed that the 
trustee is the owner of the trust 
property, the right of the benefi- 
ciary being in a proper case to 
call upon the trustee to convey to him, 
These observations made by the Privy 
Council cannot be applied to the facts 
of the instant case because we are con- 
cerned with amended Section 5 of the 
Transfer of Property Act which provides 
for the concept of ‘transfer to himself’ 
projecting its long arms to Section 6 of 
the Trusts Act, 


23. Reference has been made to the 
decision of this Court in Village Pancha- 
yat Jaspur v, State of Gujarat (1970) 11 
Guj LR 695. In that case, a Division 
Bench of this Court has construed the 
expression ‘vest’ as used in S. 96 of the 
Gujarat Panchayats Act, 1961, It has 
been observed that the word “vest” has 
a variety of significations depending on 
the context in which it is used. It may 
mean transfer of proprietary interest in 
the land or it may mean transfer of the 
right to possession of the land or the 
right to obtain and deal with the land. 
The principle which this Court has laid 
down in that behalf is a very general 
principle to which no exception can be 
taken. We cannot, however, apply the 
meaning of the word “vest” as used in 
Section 96 of the Gujarat Panchayats 
Act, 1961, to the facts of the instant 
case, because, to do so is to violate the 
principle laid down in that very deci- 
sion, A word has got to be construed in 
light of and in context of the other 
words with which it has been used. 
Therefore, reference to that decision of 
this Court does not carry the case fur- 
ther. z 


24. Mr. R. N. Shah has, however, 
tried to argue that Section 88E of the 
Tenancy Act abolishes all rights of the 
appellant and confers upon respondents 
1 and 2 the ownership of the lands in 
question. That is not the question which 
was canvassed before the Courts below. 
We are, therefore, unable to express any 
opinion on this question. If respondents 
1 and 2 have any rights resulting from 
Section 88E of the Tenancy Act, it will 
be open to them to agitate them in ap- 
propriate proceedings before a ias 
ent authority. 


25. In light of the conclusions which 
we have recorded, we are unable to up- 
hold the order made by the learned sin- 
gle Judge in First Appa. pa 347 of 
1968, 
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26. The appeal is, therefore, allowed, 
the impugned order is set aside and the 
order made by the District Court, Surat, 
is restored, There shall be no order as 
to costs of this appeal. The cost of the 
Charity Commissioner shall come out of 
the estate, 

27, Mr. R. N. Shah who appears on 
behalf of respondents 1 and 2 prays for 
a certificate of fitness under Article 133 
(1) of the Constitution to appeal against 
this decision to the Supreme Court, In 
our Opinion, the question which we have 
decided is a substantial question of law, 
It is a question which is required to be 
answered upon the interpretation of 
three sections of two different Acts, We, 
therefore, grant respondents 1 and 2 
certificate of fitness under Article 133 
(1) of the Constitution, 

Appeal allowed, 
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Union of India, Petitioner v. M/s 
Tolaram Hariram and another, Oppo- 
nents. 

Civil Revn. Applns, Nos. 272, 342, 
343, 377, 1191, 1192, 1193, 1194 of 
1977 and 1505 of 1978, D/- 16-10-1979." 


Railways Act (4890), S. 76 read with 
S. 74 — Liability of Railways as car- 
rier of goods — Words ‘proved by the 
owner’, in S. 76, interpretation of — 
A consignor who is not owner can sue 
Railways for damage. (Interpretation of 
Statutes). 


When goods are carried at owner’s 
risk rate the -liability of Railway 
administration will not be absolute as 
that of an insurer but will be as that 
of a bailee. 


Two distinct rights arise in the case 
where consignor is not the owner. The 
tight of the party to the contract (i.e, 
consignor) to file a suit for breach of 
contract and the right of an owner of 
the goods to bring an action for dam- 


age caused to or loss of his goods 
independently of any contract entered 
into between the consignor and the 


carrier. When a consignor brings an ac- 
tion against the Railway administration 


*To set aside the decision of R. C, 
Bhatt, Judge, 4th Small Cause Court, 


Ahmedabad in R. S. No: 3968 of Pn 
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for compensation for loss suffered by 
him, it is by reason of breach of con- 
tract committed by the Railway admin- 
istration, It may also be by reason of 
the misconduct on the part of the 
Railway employee in dealing with the 
consignment. When a consignor is not 
the owner of the goods consigned, in 
such a case, the owner of the goods 
may also sue for compensation, basing 
his claim on his title, for the loss of 
goeds or damage caused to them by 
misconduct on the part of the Railway 
employees, However, in such a case, 
the cause of action will be ex delicto. 


Union of India:v.- 


If the goods are not delivered with- 
in a reasonable time or in the same 
condition in which they ought to have 
been delivered, there is a breach of 
contract. It is this breach of 
contract which will always entitle the 
consignor, except in certain well-recog- 
nised exceptions, to file.a suit against 
the Railway administration for damage 
or deterioration caused to the goods 
consigned by him. Such a consignor 
being a party to the contract can al- 
ways file a suit against a carrier for 
damages. AIR 1957 Bom 276, AIR 1962 


Guj 266, AIR 1966 Guj 6, AIR “1964 
Cal 290, Rel. on. (Para 11) 
In these cases the consignors were 


owners of part of the goods consigned 
by them, Other goods which were 
consigned along with their own goods 
belonged to other persons. Those goods 
were given to them for the purpose of 
arranging their transport along with 
the goods of the consignors. They 
were transported in each case 
under one parcel way bill and 
in the same wagon. In these 
circumstances, the consignors in these 
cases cannot be termed as “agents” of 
the real owners of the goods. The real 
relationship which came into existence 
between them would be that of a 
bailor and a bailee. In all these cases 
the consignors would be in the posim 
tion of gratuitous bailees and in that 
capacity they again entered into con- 
tracts of bailment with the Railway 
administration. In these circumstances, 
therefore, the Railway administration 
cannot dispute the title of the bailors 
and cannot question their competency 
to file these suits. ATR 1925 All 656, 
(1891) 1 QBD 318, (1965) 3 WLR 276, 
Rel. on; AIR 1966 SC 395, Ref; AIR 
1976 Delhi 335, Distinguished, 

: 7 (Para 14) 
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Sections 73 or 76 do not provide for 
the competency or otherwise of a per- 
son to file a suit against the Railway 
administration for damages in any of 
the cases where the Railway admin- 
istration will be responsible. Therefore, 
with a view to determine the question 
as to whether a person is competent to 
file a suit for damages against the 
Railway administration, the Court will 
have to turn to the general law of 
contract and not the provisions con- 
tained in S. 76. 


The purpose of enacting S. 76 is not 
to provide for the competency or 
otherwise of a person to sue for dam- 
ages in the circumstances mentioned 
therein. If a consignor can sue under 
S. 74 (3), there is no reason why he 
cannot sue in a case contemplated by 
S. 76, Moreover, if the words “prov- 
ed by the owner” are literally cons- 
trued it would mean that it is the 
owner himself who has to prove the 
loss, destruction, damage or deteriora- 
tion of the goods consigned. The 
interpretation may lead to certain 
anomalous situation; for example in a 
case where the owner is a minor who 
cannot enter the box and give evidence 
or file a suit in his own capacity. What 
the Legislature intended by enacting 
S. 76 is to provide that in case of any 
loss, destruction, damage or deteriora- 
tion of goods arising asaresult of delay 
or detention of the goods while in transit, 
the Railway administration would be 
responsible to the extent the loss, 
destruction, damage or deterioration is 
proved to have been caused to the 
Owner as a result of the delay or 
detention. It is well settled that if a 
literal interpretation gives rise to an 
anomaly or results in something which 
may defeat the purpose of the Act and 
if there are two possible constructions 
which can be put upon the words to 
be interpreted, the Courts may prefer 
the second construction which though 
may not be literal may effectuate the 
legislative intent. (Para 19) 


Cases Referred: Chronological Paras 


Tolaram Hariram . 


(1978) 19 Guj LR 34 19 
AIR 1976 Delhi 335 18 
AIR 1966 SC 395 17, 18 
AIR 1966 Guj 6 13 


(1965) 3 WLR 276 (1965) 2 All ER 


725, Morris v. Martin & Sons 16 
AIR. 1964 Cal 290 14 
AIR 1962 Guj 266 13 
AIR 1957 Bom 276 g2 





174 Guj. 
AIR 1925 All 656 14 
AIR -1914 Bom 290 18 
(1891) 1 QBD 318 (CA), Rogers Sons & 
Co. v. Lambert & Co. 15 
(1865) 6 B & S 225 122 ER 1179, 
Biddle v, Bond 15 
(1858) 3 H & N 534 157 ER 581, 
Thorne v. Tilbury 15 
(1843) 4 QB 511 : 114 ER 991, “Betteley 
v. Reed 15 
(1602) Yelv 23 : 80 ER 17, Shelbury 
v. Scotsford - 15 


M. M. Shah, for Petitioner; S. K. 
Agrawal, for Opponents. 


NANAVATI, J.: — The question of 
law, and of some importance, which 
arises in these revision applications for 
our consideration is whether a consig- 
nor who is not an owner of a part of 
the goods consigned by him (whom we 
shall call ‘consignor-non-owner” for 
the sake of convenience) along with 
his own goods and under the same 
parcel way bill, is competent to file a 


suit for recovery of compensation 
from the Railway administration for 
loss, destruction, deterioration or dam- 


age caused to the goods as a result of 
delay or detention on the part of the 
Railway administration in their carri- 
age? This question being common to 
all these revision applications, they are 
all disposed of together by this com- 
mon judgment. 


2. The facts in all these cases 
similar; and, therefore, we will 
to the representative facts of 
Revision Application No. 272 of 1977 
only. It arises out of Regular Civil 
Suit. No. 3963 of 1970 filed in the Small 
Cause Court at Ahmedabad, by M/s. 
Tolaram Hariram and K. A. Khadar as 
plaintiffs Nos. 1 and 2 respectively 
against the Union of India, owning and 
representing Western Railway, as the 
defendant. Plaintiff No. 1 M/s. Tolaram 
Hariram is a fruit merchant of Ahmed- 
abad and is doing business in mangoes 
as commission agent, Plaintiff No. 2 is 
a grower-supplier of mangoes, having 
his mango orchards at Damalcharuva 
in the State of Andhra Pradesh. Some- 
time prior to June 19, 1967, plaintiff 
No. 1 had placed an order with plain- 
till No. 2 to despatch one wagon load of 
fresh raw mangoes from Damalcharuva 
to Ahmedabad by parcel or passenger 
train. After receiving this order, plain- 
tiff No. 2 had placed an indent for a 
wagon with the Railway administration 
at Damalcharuva. He had then paid 
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the requisite fee and had filled in the 
forwardiņg note, all this was done as 
per the prescribed procedure. There- 
after the wagon was allotted to plaintiff 
No. 2. Plaintiff No. 2 then loaded ihe 
said wagon with 882 baskets of fresh raw 
mangoes and had handed over the same 
to Railway administration for carry- 
ing them to Ahmedabad. It may be 
noted that if the consignment is book- 
ed as a parcel or parcels, then a par- 
cel way bill is issued in which case the 
consignment is carried by a passenger 
or a parcel train and not by a goods 
train; whereas if the consignment is 
booked as “goods” then the Railway 
receipt is issued and the goods would 
be carried by a goods train. As the 
consignment in this case was a wagon 
load and as it was booked by plaintiff 
No. 2 as parcels, parcel way bill was 
issued to him showing his name as the 


consignor. This was done on June 19, 
1967. This consignment had reached 
Ahmedabad on June 28, 1967. Open 


delivery was given to 
at Ahmedabad on the same day; and 
at that time it was found that the 
mangoes were in ‘a decayed condition. 
Theeconsignment was thus found in a 


plaintiff No, 1 


‘damaged or deteriorated condition and 


the loss was assessed by the defendant 
at 27%. According to the plaintiffs, 
the mangoes had deteriorated due to 
unreasonable delay on the part of the 
Railway administration in transporting 
the same from Damalcharuva to Ah- 
medabad and that had resulted into a 
loss of more than Rs, 2,381.40 to the 
plaintiffs, However, they confined their 
claim to Rs. 2,381.40Ps. For recovering 
this amount, the plaintiffs first gave a 
claim notice to the Railway admin- 
istration and then served them with 
a statutory notice. As no heed was 
paid to these notices, the plaintiffs filed 
the aforesaid suit for the recovery of 
Rs. 2,381.40 Ps. plus interest at the 
rate of 6% per annum, The said suit 
ewas filed by the plaintiffs on Aug. 20, 
1970. ; 


3. The defendant resisted the said 
suit on various grounds, it was con- 
tended by the defendant that the plain- 
tiffs had no right tofile thesuit. It was 
denied that the consignment had been 
delivered after unreasonable or unusual 
delay and that the goods were in de- 
cayed condition when delivered. It was 
also denied that the goods had deterior- 
ated due to delay; and that there was 
any negligence or misconduct on the 
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part of the Railway administration or 
any of its servants which had caused 
delay or detention, 


4. The learned trial Judge in view of 
the aforesaid pleadings of the parties, 
amongst other issues, had raised an 
issue as to whether the plaintiffs have 
a right to sue. Since we are not con- 
cerned with other issues raised in the 
suit at this stage, we are not referring 
to those other issues; and we will only 
refer to, in brief, the findings recorded 
by the trial Court on\those issues. The 
trial Court held that the suit goods 
when delivered to the plaintiffs were 
in decayed or deteriorated condition; 
that there was unreasonable delay in 
delivering the goods to the plaintiffs 
and ‘that this delay had caused decay 
or deterioration. The trial Court also 
held that as a result of the decay or 
deterioration of the mangoes the plain- 
tiffs had suffered damages to the ex- 
tent of Rs. 2,381.40ps. As regards the 
competency of the plaintiffs to sue it 
appears that the learned Advocate ap- 
pearing for the defendant-Railway 
administration had not pressed that 
issue in the first instance. However, 
during the course of arguments, it was 
submitted by him that S. 76 of the 
Act provides that the Railway admin- 
istration shall be responsible for the 
loss, destruction, damage or deteriora- 
tion of animals or goods proved by the 
owner to have been caused by delay 
or detention in their carriage unless 
the Railway administration proves that 
the delay or detention arose without 
negligence or misconduct on the part 
of the Railway administration or of 
any of its servants; and, therefore, 
it would be only the owner who can 
file a suit for damages and the con- 
signor non-owner is not competent to 
file the suit. This submission was made 
on the basis of the evidence of plaine 
tiff No. 1(?) who had admitted that 
part of the goods consigned by them 
belonged 
to another merchant although they had 
arranged for the transport of the same, 
It was on the basis of this evidence 
that it was contended by the learned 
Advocate for the defendant that no 
decree can be passed against the Rail- 
way administration in a suit filed by 
such a consignor even though it is 
proved that the goods consigned were 
damaged or had deteriorated as a result 
of delay on the part of the Railway 
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administration. This contention was 
negatived by the learned trial Judge 
on the ground that the consignor is a 
person who is always entitled under 
the law to file a suit for breach of 
contract. The learned trial Judge fur- 
ther held that the word “owner” as 
used in S. 76 of the Act includes “con- 
signor” as the owner need not bea full 
owner and any person who has some 
right or interest in the property can also 
be said to be an owner to that extent. 
The learned trial Judge, therefore, 
decreed the suit in favour of plaintiff 
No. 2 only as the purshis Exh, 63 was 
filed on behalf of the plaintiffs to the 
effect that the decree may be passed in 
favour of plaintiff No. 2 only and no’ 
decree may be passed in favour of 
plaintiff No. 1, 

5. As stated above, the facts in 
other cases are similar; The difference 
is with respect to the names of the 
consignors, number of baskets of man- 
goes consigned, the place from where 
and date on which they were deliver- 
ed to the Railway administration .and 
the date on and the condition in which 
they were received at Ahmedabad, In 
all these cases, the consignors and the 
consignees -together had filed the suits. 
Similar contentions were raised; simi- 
lar purshis were given and forthe same 
reasons the suits were decreed by the 
learned trial Judge, 

6. Against all these judgments and 
decrees, the defendant Union of India 
has filed these revision applications. 


7. This group of revision applica- 
tions, together with some first appeals, 
first came up for final hearing before 
our learned brother Surti, J. Mr. M. M. 
Shah, the learned Advocate for the 
petitioners-defendants had made a 
statement before Surti, J. that the only 
point which he was raising was about 
the legality of the decrees passed in 
favour of the consignors, with respect 
to the goods which were, no doubt, 
consigned by them along with their 
own goods, but which really did not 
belong to them, in absence of the real 
owners joining as plaintiffs in the suits. 

8. This submission of Mr. Shah was 
based upon the wordings of S. 76 of the 
Act, that “a Railway administration 
shall be responsible for loss, destruc- 
tion, damage or deterioration of ani- 
mals or goods, proved by the owner to 


have been caused by delay or deten- 


tion in their carriage.” Surti, J, was 





~ 


176 Guj. 


not inclined to accept’ this submission. 
However, considering the importance 
of the question raised before him, large 
number of cases in which such a ques- 
tion arose and is likely to arise and 
the financial liability of the Railway 
administration, he decided to refer all 
these matters to a larger Bench. This 
is how, these revision applications have 
come up for hearing before us. 


9. Mr. M. M. Shah, the learned 
Advocate for the petitioners has raised 
before us the following contention: 

“The plaintifis-consignors, who are 
not the owners of a part of the goods 
consigned by them, along with their 
own goods, and under the same R W. 
bill, had no right to file these suits for 
recovery of compensation from the 
Railway administration, for the damage 
or deterioration caused to those goods 
as a result of delay or detention by 


the Railway administration in their 
earriage; and, therefore, the decrees 
passed by the trial Court in their 


favour in respect of those goods are 


illegal. 


Mr. Shah has submitted that even 
under the general law such a consignor 
is not competent to sue. In the alter- 
native he has submitted that even if 
the consignor is otherwise competent to 
sue, he cannot sue the Railway admin- 
istration for damage or deterioration 
caused to the goods consigned by him 
when he is not the owner thereof, as 
S. 76 of the Act makes the Railway 
administration responsible only to the 
owner of the goods consigned. 


10. Mr. S. K. Agrawal, the learned 
Advocate for the opponents-plaintiffs, 
on the other hand, has contended that 
the Act does not contain any’ provision 
laying down who will be competent to 
sue the Railway administration when 
it has become responsible for the loss 
or damage caused to the goods carried 
by it. In his submission, this question 
will have to be decided by reference 
to the general principles of law and 
the provisions of the Indian Contract 
Act. According to him, a consignor of 
goods can always sue the Railway 
administration for any loss, damage or 


deterioration caused to the goods, 
firstly because he being a party 
to the contract can always sue 
and secondly because the rela- 


tionship between the consignor and 
the Railway administration being — that 
of a bailor and a. bailee, the bailee 
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cannot dispute the title of the bailor. 
He has also submitted that the object 
the Act is not to restrict 
the rights of a party who is otherwise 
competent to sue the Railway admin- 
istration for the reasons stated therein, 
but is to provide as to when and to 
what extent it will be responsible for 
loss, damage or deterioration caused ta 
the goods carried by it due to delay 
or detention on its part. According to 
him, therefore, the trial Court was 
right in decreeing the suits. 

11. Before we proceed to consider the 
contentions raised by Mr. Shah, the 
learned Advocate for the petitioner, it 
will be necessary to examine the nature 
and extent of the responsibility of the 
Railway administration as a carrier of 
goods. Before the Indian Railways Act, 
1890 (hereafter referred to as “the 
Act”) was amended by Act No. 39 of 
1961, the nature and extent of respon- 
sibility of the Railway administration 
was as provided in S. 72 of the Act 
Relevant portion of S, 72 reads as 
under : 


“72. Measure of the general respon- 
sibility of a Railway administration as 
carrier of animals and goods: — (1) 
The responsibility of a Railway admin- 
istration for the loss, destruction or 
deterioration of animals or goods 
delivered to the administration to be 
carried by Railways shall, subject to 
the other provisions of this Act, be 
that of a bailee under Ss. 151, 152 and 
161 of: the Indian Contract Act, 1872 
(9 of 1872), 

* £ s 

(3) Nothing in the common law of 
England or in the Carriers Act, 1865 
(3 of 1865), regarding the responsibility 
of common carriers with respect to the 
carriage of animals or goods, shall 
affect the responsibility as in this sec- 
tion defined of a Railway administra- 
tion.” 


Thus the responsibility of the Railway 
administration as a carrier of goods 
was that of a bailee and not that of a 
common carrier as under the Common 
Law of England. Even the Indian Car- 
riers Act, 1865 was not made applic- 
able to the Railways except to a very 
small extent. In the year 1961, how- 
ever, a significant change was brought 
about; and.the responsibility of the 
Railway administration as a carrier of 
goods which was hitherto as: a bailee 
common 
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carrier, during the period of the actual 
. transit. This responsibility as a com- 
mon carrier, however, is again restrict- 
ed or regulated by the provisions con- 
tained in Ss. 73 to 82-J which are now 
contained in Chap. VII of the Act. It 
is not necessary to refer to all these 
newly added sections but it will be 
necessary to consider the provisions 
contained in Ss. 73, 74 and 76 of the 
Act, These sections read as under: 


“73. Save as otherwise provided in 
this Act, a Railway administration shall 
be responsible for the loss, destruction, 
damage, deterioration or non-delivery, 
in transit, of animals or goods deliver- 
ed to the administration to be carried 
by Railway, arising from any cause 
except the following, namely :— 

(a) act of God; 

(b) act of war; 

(c) act of public enemies; 

(d) arrest, restraint or seizure under 
legal process; . 

(e) orders or restrictions imposed by 
the Central Government or a State 
Government or by any officer or auth- 
ority subordiate to the Central Gov- 
ernment or a State Government auth- 
orised in the behalf; 


(f) act of omission or negligence of 
the consignor or the consignee or the 
agent or servant of the consignor or 
the consignee; 


(g) natural deterioration or wastage 
in bulk or weight due to inherent de- 
fect in quality or vice of the goods; 

(h) fire, explosion or any unforeseen 
risk; 


Provided that even where such loss, 
destruction, damage, deterioration or 
non-delivery is proved to have arisen 
from any one or more of the aforesaid 
causes, the Railway administration 
shall not be relieved of its respon- 
sibility for the loss, destruction, dam- 
age, deterioration or non-delivery un- 
less the administration further proves 
that it has used reasonable foresight 
and care in the carriage of the animals 
or goods, 


74 (1). When any animals or goods 
are tendered to a Railway administra- 
tion for carriage by Railway and the 
Railway administration provides for 
the carriage of such animals or goods 
either at the ordinary tariff rate (in 
this Act. referred to as the Railway 
. risk rate) or in, the alternative at a 
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special reduced rate (in this Act refer- 
red to as the owner’s risk rate), the 
animals or goods shall be deemed to 
have been tendered to be carried - at 
owner’s risk rate, unless the sender or 
his agent elects in writing to pay the 
Railway risk rate. 


(2) Where the sender or his agent 
elects in writing to pay the Railway 
risk rate under sub-s. (1), the Railway 
administration shall issue a certificate 
to the consignor to that effect, 

(3) When any animals or goods are 
deemed to have been tendered to be 
carried, or are carried, at the owner’s 
risk rate, then, notwithstanding any- 
thing contained in S. 73, the Railway 
administration shall not be responsible 
for any loss, destruction, damage, 
deterioration or non-delivery, in tran- 
sit, of such animals or goods from 
whatever cause arising, except upon 
proof that such loss, destruction, dam- 
age, deterioration or non-delivery was 
due to negligence or misconduct on 
the part of the Railway administration 
or of any of its servants. 


76. A Railway administration shall 
be responsible for loss, destruction, 
damage or deterioration of animals or 
goods proved by the owner to have 
been caused by delay or detention in 
their carriage unless the Railway 
administration proves that the delay or 
detention arose without negligence or 
misconduct on the part of the Railway 
administration or of any of its ser- 
vants.” 


In place of old S. 72 we have now 
S. 73 which specifies general respon- 
sibilities of the Railway administration 
as a carrier of goods. A bare reading 
of that provision would show that the 
responsibility of the railway admin- 
istration is now that of a common 
carrier. It is almost similar to that of 
acommon carrier under the Common 
Law of England. Section 74, however, 
restricts the responsibility of the rail- 
way administration when the goods are 
not carried at the railway risk rate 
but are carried at the owner’s risk | 
rate. In such a case, sub-section (3) of 
Section 74 provides that the railway 
administration shall not be responsible 
for any loss, destruction, damage, de- 
terioration or non-delivery, of the 
goods from whatever cause arising, ex- 
cept upon proof that such loss, destruc- 
tion, damage, deterioration or non- 
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delivery was due to negligence or 
misconduct on the part cf the railway 
administration or of any of its ser- 
vants. Thus, when thə goods are 
carried at the owner’s risk rate, 
the liability of the railway admin- 
istration will not be absolute as that 
of an insurer but will be as that 
of a bailee, It is in this background 
that we will have to consider the con- 
tentions raised by Mr. Shah that even 
under the general law a consignor 
who is not an owner of the goods is 
not competent to file a suit for damages 
against a carrier. As statad above, Mr. 
Shah has conceded that a consignor- 
owner can always file such a suit. In 
our opinion, this contertion of Mr. 
‘Shah is misconceived and ignores the 
distinction between the right of a party 
to the contract to file a suit for breach 
of contract and the right of an owner 
of the goods to bring an action for 
damage caused to or loss of his goods 
independently of any ccntract entered 
into between the consignor and the 
carrier. When a consignor brings an 
action against the railway administra- 
tion for compensation for loss suffered 
by him, it is by reason of breach of 
contract committed by the railway ad- 
ministration. It may also be by reason 
of the misconduct on the part of the 
railway employee in dealing with the 
consignment. When a censignor is not 
the owner of the goods consigned, in 
such a case, the owner of the goods 
may also sue for compensation, basing 
his claim on his title, Zor the loss of 
goods or damage caused to them by 
misconduct on the part of the railway 
employees, However, in such a case, 
the cause of action will be ex delicto. 
When a consignor delivers his goods to 
the railway administration and the rail- 
way administration accepts the same 
for being carried as desired by the 
consignor, a contract between the con- 
signor and the railway administration 
comes into existence. As provided in 
Section 72 of the Act, at that point of 
time, the consignor is required to exe- 
cute a forwarding note in a prescrib- 
ed form, This forwarding note inter 
alia contains particulars regarding date 
when and the place where it is made 
out, the names and addresses of the 
consignor and the consignee, place of 
destination, nature of goods ete. As 
per this contract, the railway admin- 
istration is bound to carry the goods 
and deliver the same to the consignee 
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or to any other person as might have 
been agreed upon between the parties 
at the place of destination within a 
reasonable time and in the same con- 
dition in which the goods were hand- 
ed over to the railway administration 
except in case of latent defects or in- 
herent vice in the goods themselves. 
Therefore, if the goods are -not deliver- 
ed within a reasonable time or in the 
same condition in which they ought to 
have been delivered, there is a breach 
of contract. It is this breach of con- 
tract which will always entitle the 
consignor, except in certain well-re- 
cognised exceptions, to file a suit 
against the railway administration for 
damage or deterioration -caused to the 
goods consigned by him. Such a con- 
signor being a party to the contract 
can always file a suit against a carrier 
for damages as laid down in various 
cases. We will refer to only a few of 
them, 


12. In Seth Chhangamal v. Dominion 
of India, 59 Bom LR 704: (AIR 1957 
Bom 276) a Division Bench of the 
Bombay High Court after referring to 
the observations made in Article 135 in 
Macnamara’s ‘Law of Carriers by 
Land‘ 2nd Edition and in Articles 481 
and 482 of Halsbury’s ‘Laws of Eng- 
land’, 3rd Edition, Vol. IV, has beld 
as under: 


“Two propositions appear to be well- 
settled. The right of action to recover 
compensation for loss or damage to 
the goods ordinarily vests in the con- 
signor. Where the goods lost or damag- 
ed in transit are the subject-matter of 
a contract of sale, the owner of the 
goods may in the absence ofa con- 
tract to the contrary sue the railway 
administration. Therefore, a consignee 
who is in possession of a railway re- 
ceipt duly endorsed by the consignor 
may maintain an action ‘for compen~ 
sation for loss of the goods covered 
thereby, but he can do so not because 
he is the consignee but because he is 
the owner of the goods. A consignor 
may sue for compensation for loss re- 
lying upon the breach of contract of 
consignment.” 


13. In Union of India v. Dayabhai 
Laxman, AIR 1962 Guj 266, this Court 
after considering the provisions con- 
tained in Section 72 of the Act, as it 
stood prior to the amendment of the 
Act by Act 39 of 1961, and Sections 
148 and 161 of the Indian Contract Act, 
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held that if the conditions of Section 
161 of the Contract Act are satisfied, 
the railway is responsible to the bailor 
ie. the consignor for any loss, destruc- 
tion or deterioration of the goods. It 
has been observed in that case that: 

*,.,...Under Section 161 of the Con- 
tract Act, in the case of bailment the 
bailee is responsible only to the bailor, 
and.if a person, who is not a bailor, 
files a suit against the bailee for any 
loss, destruction or deterioration of 
goods, it is for him to show how he is 


entitled to sue when he is not in the 
position of a bailor............ 

(Be aeina Areara cess eaves: Seases 

siasi Ordinarily, it is only a party 
to a contract who can sue upon the 
contract.” > 


In Ibrahim v. Union of India, AIR 1966 
Guj 6, a Division Bench of this Court 
again had an occasion to consider the 
question as to whether benefits of a 
contract entered into between the con- 
signor and the railway administration 
can be assigned, and whether such an 
assignee would get a right to sue the 
railway administration. In dealing with 
the aforesaid question, this Court held 
as under: 

“In the absence of the creation of an 
actionable claim, the rights created 
under the contract of bailment would 
be rights in personam, rights which 
arise out of the contract of bailment, 
pure and simple, and the law which 
would govern the rights of the parties 
to the contract would be the same 
which govern the rights of the parties 
toan ordinary contract. It is well- 
known that, ordinarily, only a privy 
to a contract has a right to sue for 
breach of a contract.” 

14. In Commrs. Port of Calcutta v. 
General Trading Corporation, AIR 1964 
Cal 290, the Calcutta High Court has 
also held like this: 

“The following principles have now 
been well established on the question 


as who between the consignor and 
the consignee is entitled to sue the 
carrier ie, the Railway for loss or 


non-delivery of goods: 

(i) (a) Where the action is founded 
on contract, the right to maintain an 
action on the contract belongs to the 
person who entered into the contract. 
Ordinarily that person is the consignor; 


‘The "aforesaid decisions clearly lay 


down that the consignor being a party 
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to the contract can always file a suit 
for damages. It may be noted that we 
are not concerned with any of the 
well-recognised exceptions to this 
general rule. It is not the case of the 
railway administration that the con- 
signors in these cases were acting as 
agents of the consignees or of the real 
owners of the goods, Again, these are 
not the cases where the goods were 
delivered to the railway administra- 
tion for transportation pursuant to any 
contract of sale. In these cases the 
consignors were owners of part of the 
goods consigned by them. Other goods 
which were consigned along with their 
own goods belonged to other perscns 
who were like them growers of man- 
goes. Those goods were given to them 
for the purpose of arranging their 
transport along with the goods of the 
consignors. They were transported in 
each case under one parcel way kill 
and in the same wagon, In these cir- 
cumstances, the consignors in these 
cases cannot be termed as “agents” of 
the real owners of the goods. The real 
relationship which came into existence 
between them would be that of a 
bailor and a bailee. In all these cases 
the consignors would be in the position 
of gratuitous bailees and in that capa- 
city they again entered into contracts 
of bailment with the railway admin- 
istration. In these circumstances, there- 
fore, the railway administration cannot 
dispute the title of the bailors and 
cannot question their competency to 
file these suits. In this connection, we 
are supported in our view by a deci- 
sion of Allahabad High Court in 
G. I. P. Railway v. Radhey Mal Manni 
Lal, AIR 1925 Al 656. In that case the 
plaintiffs had consigned not only their 
own goods but some other goods which 
their customer had purchased for him- 
self and had asked them to consign 
with plaintiffs’ own goods. It was, 
therefore, argued in that case that the 
plaintiffs being not the owners of the 
entire goods, they were not competent 
to maintain the suit. Allahabad High 
eet dealing with such a contention 
eld: 


“To this argument the clear answer 
was that as between the Railway Com- 
pany, on the one hand, and the plain- 
tiffs, the consignors, on the other, the 
Railway Company could not dispute 
the title ef the consignors to the 
goods.” 
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' 15. In Rogers, Sons and Co v. 
Lambert and Co., 1891 (1) QBD 318, 
this is what the Court of Appeal in 
England has observed: 


"It is an implied term of the bail- 
ment of goods that the bailor at the 
time of the bailment hada good title to 
the goods bailed. The general rule is, 
as was said by Blackburn, J., in Biddle 
v. Bond, (1865) 6 B and S, 225 at p 
231, ‘that one who has received pro~ 
perty from another as his bailee, or 
agent or servant, must restore or ac- 
count for that property to him from 
whom he received it. A bailee may 
however, equally with a tenant, show 
that the title of his bailor to the goods 
has expired since the bailment: Thorne 
v. Tilbury, (1958) 3H and N 534. So, 
too, a bailee may set up a jus tertii, if 
the facts show that there has been 
what is equivalent to an eviction by 
title paramount; Shelbury v. Scotsford, 
(1602) Yelv 28. But suppose the bailee 
retains possession of the goods, and 
there has been no eviction, the bailee 
may, nevertheless, set up and rely 
upon the jus tertii, if he defends his 
possession upon the right and title and 
by the authority of the tertius. Biddle 
v. Bond (1865) 6 B. and S. 225, is an 
authority for this. In that case, Black- 
burn, J. delivering the judgment of 
the Court of Queen’s Bench, said (at 
p. 233) ‘We think that the true ground 
on which a bailee may set up the jus 
tertii is that indicated in Shelbury v. 
Scotsford, viz. that the estoppel ceases 
when the bailment on which it is 
founded is determined by what is 


“equivalent to an eviction by title 
paramount. It is not enough that the 
bailee has become aware of the title 


of a third person. We agree in what is 
said in Betteley v. Read (1843) 4 QB 
511, 517 that to allow a depositary of 
goods or money, who has acknowledg~ 
ed the title of one person to set up the 
title of another who makes noclaim, or 
has abandoned all claim, would enable 
the depositary to keep for himself that 
towhich he does not pretend to have 
any title in himself whatsoever’, Nor is 
itenough that an adverse claim is made 
upon him, so.that he may be entitled 
to relief under an interpleader. We 
assent to what is said by Pollock, 
C. B., in Thorne v. Tilbury (1858) 3H 
and N.534, 537, that a bailee can set 
up the' title of another only ‘if he de- 
fends..upon the right and title, and 
by the - authority of that’ person.” 
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16. In Morris v. Œ. W. Martin and 
Sons Ltd. 1965 WLR 276 the Court of 
Appeal in England while considering 
the case of sub-bailment and the liabi- 
lity of the sub-bailee to the owner of 
the goods has observed as under: 

“So far I have been dealing with the 

cases where the owner himself has 
entrusted the goods to the defendant. 
But here it was not the owner, . the 
plaintiff, who entrusted the fur to the 
cleaners. She handed it to Beder, who 
was a bailee for reward, He in turn, 
with her authority, handed it to the 
cleaners who were sub-bailees for re- 
ward. Mr. Beder could clearly himself 
sue the cleaners for loss of the fur 
and recover the whole value, unless 
the clearners- were protected by some 
exempting conditions.” 
On the question as to whether the 
plaintiff in that case could have sued 
the cleaners directly, reliance was 
placed upon a passage from a book of 
“Pollock and Wright on Possession 
(1888)”, page 169, which reads as 
under: 

“If the bailee of a thing sub-bails it 
by authority. ...... and there is no direct 
privity of contract between the third 
person and the owner......it would seem 
that both the owner and the first 
bailee have concurrently the rights ofa 
bailor against the third person accord- 
ing to the nature of the sub-bailment.” 
On this basis it was held in that case 
that even the plaintiff in that case 
could sue the defendants directly, The 
point to be emphasised is that it was 
im terms observed in that case that 
Mr. Beder who was not the owner of 
the fur but who had entrusted the 
same to the cleaners could himself sue 
the cleaners for the loss of the fur 
and recover the whole value. 


17. Mr. M. M. Shah, however, has 
placed reliance upon a decision of the 
Supreme Court in Union of India v, 
W. P, Factories, AIR 1966 SC 395; and 
has contended that the Supreme Court 
has doubted as to whether the con- 
signor who is not the owner of the 
goods can file a suit - for damages 
against the carrier. He has mainly 
relied upon the following observations 
of the Supreme Court in paragraph 10 
of its judgment: . Bao 

(10) The contention of the appel- 
lant with respect to five of the: con- 
signments in .the suit of the. Factory 
was that as the consignee of the five ~ 
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railway receipts was the J. C. Mills, 
the consignor (namely, the Factory} 
could not bring the suit with respect 
thereto and only.the J. C. Mills could 
maintain the suit. Ordinarily, it is the 
consignor who can sue if there is 
damage to the consignment, for the 
contract of carriage is between the 
consignor and the railway administra- 
tion. Where the property in the goods 
carried has passed from the consignor 
to some-one-else, that the other person 
may be able to sue. Whether in such 
a case the consignor can also sue does 
not arise on the facts in the present 
case and as to that we say nothing. 
The argument on behalf of the appel- 
lant is that the railway receipt is a 
document of title to goods (see Section 
2 (4) of the Indian Sale of Goods Act, 
No. 3 of 1930), and as such it is the 
consignee who: has title to the goods 
where the consignor and consignee are 
different. It is true that a railway re- 
ceipt is a document of title to goods 
covered by it, but from that alone it 
does not follow, where the consignor 
and consignee are different, that the 
consignee is necessarily the owner of 
goods and the consignor in such cir- 
cumstances can never be the owner of 
the goods. The mere fact that the con- 
signee is different from fhe consignor 
does not necessarily pass title to the 
goods from the consignor to the con- 
signee, and the question whether title 
to goods has passed to the consignee 
will have to be decided on other evi- 
dence, It is quite possible for the con- 
signor to retain title in the goods him- 
self while the consignment is booked 
in the name of another person. Take 
a simple case where a consignment is 
hooked by the owner and the consignee 
is the owners servant, the intention 
being that the servant will take delivery 
at the place of destination. In such a 
ease the title to the goods would not 
pass from the owner to the consignee 
and would still remain with the owner, 
the consignee being merely a servant 
or agent of the owner or consignor for 
purposes of taking delivery at the 
place of destination, It cannot, there- 
fore, be accepted simply because a 
consignee in a railway receipt is dif- 
ferent from a consignor that the con- 
‘signee must be held to be the owner 
of the goods and he alone can sue and 
not the consignor. As we have said, 
already, ordinarily, the consignor is 


the person who has contracted with 
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the railway for the carriage of goods 
and he can sue; and it is only. where 
title to the goods has passed that the 
consignee may be able to sue. Whether 
title to goods has passed from the 
consignor to the consignee will gde- 
pend upon the facts of each case and 
so we have to look at the evidence 
produced in this case to decide whe- 
ther in the case of five consignments 
booked to the J. C. Mills, the title to 
the goods had passed to the Mills be- 
fore the fire broke out on March 8, 
1943. We may add that both the courts 
have found that title to the goods had 
not passed to the J. C. Mills by that 
date and that it was still in the con- 
signor and, therefore, the Factory was 
entitled to sue.” 

It is difficult for us to appreciate the 
contention of Mr, Shah based upon the 
aforesaid observations. Far from sup- 
porting the contention raised by Mr. 
Shah, the said observations support the 
view that ordinarily it is the consignor 
who can sue if'there is damage caused 
to the consignment, for the contract of 
carriage is between the consignor and 
the railway administration. In the in- 
stant case, there is no question of 
passing of the property in the goods 
from the consignor to the consignee. 
As pointed out above, the consignees 
in the present cases are not purchasers 
of the goods. Therefore, there is no 
reason why the ordinary rule that a 
consignor can sue the railway admin- 
istration should not prevail. 


18. Another decision on which Mr. 
Shah has placed reliance is to be found 
in Union of India v, Jashan Mul and 
Co., AIR 1976 Delhi 335. He has relied 
upon the following observations made 
in paragraph 19 of that judgment: 


“19. Ona review of the course of 
judicial decisions from, AIR 1914 Bom 
290 to AIR 1966 SC 395 spanning a 
period of over half a century, it ap- 
pears that the law with regard to the 
right to sue the carrier could be said 
to have been fairly crystallised and 
some of the propositions could be 
treated as well settled. There is thus 
no doubt that a consignor would be 
entitled to sue both by virtue of be- 
ing a party to the contract of carriage 
as indeed, a repository of title to the 
goods forming subject-matter of such a 
contract, unless of course on the date 
of the contract was entered into pro- 
petty in the goods had already passed 
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to the buyer and the goods were, 
therefore, handed to the carrier for 
delivery to the buyer in course of 
trade, in which case the consignor 
would be merely deemed to be an 
~agent of the real owner and the real 
owner alone would be competent to 
sue.” i 


This decision cannot help Mr. Shah, be- . 


cause as pointed out above, present 
cases are not cases of sale, and at no 
point of time the property in the goods 
had passed from the consignor to the 
consignee. The  consignees were not 
purchasers of the gocds; and, therefore, 
on delivery of those goods to the rail- 
way administration, they do not be- 
come the owners of the goods, The 
aforesaid decision is not an authority 
for the proposition that the consignor 
who, at the time of entering into a 
` contract of consignment, was not an 
owner of the goods cannot file a suit 
fer damages against the carrier, As we 
have pointed out above, the relation- 
ship which would come into existence 
between such a consignor and the 
carrier would be that of sub-bailment. 
Therefore, in our opinion, the afore- 
said decision has also no application to 
the facts of the present case. The first 
part of the contention of Mr. Shah 
must, therefore, be rejected. We hold 
that the consignors in all these cases 
being parties to the contract of con- 
signment, will have a right to sue the 
railway administration for damage or 
deterioration caused to the consign- 
ments, while in transit, on account ‘of 
delay or detention on the part of the 
railway administration. 


19. Mr. Shah has, however, con- 
tended that in view of the special pro- 
vision contained in Section 76 of the 
Act, a consignor-non-owner will have 
no right to file a suit in a case where 
the damage or deterioration has been 
caused by delay or detention on the 
part of the railway administration. In 
our opinion, even this contention of 
Mr, Shah cannot be upheld. Chapter 
VII of the Act deals with the responsi- 
bility of the railway administration as 
carrier. Section 73 provides that the 
responsibility of railway administra- 
tion is only that of a common carrier. 
Sections following Section 73 provide 
for restricting the responsibility of the 
railway administration in the circum- 
stances ‘mentioned therein. On a care- 
ful examination of the said provisions 
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we find that they do not provide for 
the competency or otherwise of a per- 
son to file a suit against the railway 
administration for damages in any of 
the cases where the railway adminis- 
tration will be responsible. Therefore, 
with a view to determine the question 
as to whether a person is competent 
to file a suit for damages against the 
railway administration, we will have 
to turn to the general law of contract 
and not the provisions contained jn 
Section 76 of the Act. This Court had 
an occasion to interpret Sections 73, 74 
and 76 of the Act though in a diffe- 
rent context, in a group of First Ap- 
peals Nos. 177, 306, 564, 565, 594 and 
830 of 1973 and 449, 450, 451, 452 and 
468 to 481 of 1974 decided by J. B. 
Mehta and M, C. Trivedi, JJ. on Octo- 
ber 21, 1976.* In those cases the ques- 


tion was whether Section 76 of the 
Act would be applicable in cases 
where the goods were carried at 


owner’s risk rate even though damage 
or deterioration to the goods was caus- 
ed as a result of delay or detention -` 
in their carriage by the railway ad- 
ministration. This Court negatived the 
contention raised on behalf of the rail- 
way administration and held that even 
in cases where the goods are carried 
at owner’s risk rate if the goods got 
damaged or deteriorated as a result of 
delay or detention in their carriage, 
the railway administration would be 
liable under Section 76 of the Act. 
However, what is material for our 
purpose is the following observation 
made by the Division Bench of this 
Court : 


“On behalf of the railway admini- 
stration it is argued that the plaintiffs 
have not succeeded in proving that 
damage or deterioration of the man- 
goes was the result of delay or deten- 
tion in transit. It was also argued by 
Mr. Shah for the railway that Sec. 76 
of the Act requires the owner of the 
goods to prove that delay or detention 
in transit resulted in damage or de- 
terioration of the goods. In all the 
cases before us, the consignees as well 
as the consignors are the plaintiffs. 
Therefore, it cannot be said that the 
owners of the goods have not come 
forward to prove that damage or de- 
terioration of goods was the result of 
delay or detention in transit. The sec- 
tion nowhere provides that the con- 
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signor or the consignee, if otherwise 
entitled to file a suit for damages, can- 
not file a suit for compensation under 
Section 76 of the Act.” 


If we examine the provisions contain- 
ed in Sections 74 and 76 together, it 
becomes clear that Section 76 is in the 
nature of a proviso or an exception to 
Section 74 (3). Under Section 74 (3); 
the railway administration would not 
be responsible except upon proof that 
the loss, destruction, damage, deterio- 
ration or non-delivery of the goods, 
arising from whatever cause, was due 
to negligence or misconduct on the 
part of the railway administration or 
of any of its servants. Therefore, it 
will be for the person claiming dama- 
ges to prove negligence or mis- 
conduct on the part of the railway ad- 
ministration or any of its servants. It 
may be noted that Section 74 (3) of 
the Act speaks of damage, loss, de- 
struction, deterioration . or non-delivery 
arising from whatever cause, As against 
that Section 76 provides for the re- 
sponsibility of the railway administra- 
tion for loss, destruction, damage or 
deterioration of goods caused as a re- 
sult of delay or detention in transit. 
In such a case, it is the railway ad- 
ministration which will have to prove 
that the delay or detention arose 
without negligence or misconduct on 
‘the part of the railway administration 
or any of its servants. Thus, the obvi- 
ous intention of the Legislature in en- 
acting Section 76 was to shift the 
burden from the claimant to the rail- 
way administration in those cases 
where the damage to or deterioration 
of the goods is first proved by the 
owner to have been caused by delay 
or detention in transit. Mr, Shah has, 
however, contended that the the words 
used in Section 76 are “...... loss, de- 
struction, damage or deterioration of 
animals or goods proved by the owner 
to have been caused...... ” He has laid 
great emphasis on the words “proved 
by the owner”; and on the basis of 
these words he has contended that it 
is only in those cases where the owner 
proves loss, destruction, damage or 
deterioration of the goods, that the 
railway administration will be respon~ 
sible for the damages caused to the 
goods. He has submitted that if the 
owner alone is required to prove loss, 
destruction, damage or deterioration of 


the goods, it is he alone who can file 
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a suit against the railway administra- 
tion. In our opinion, even this submis- 
sion of Mr. Shah is not justified. As 
we have pointed out above, the pur- 
pose of enacting Section 76 is not to 
provide for the competency or other- 
wise of a person to sue for damages 
in the circumstances mentioned there- 
in. If a consignor can sue under Sec- 
tion 74 (3) of the Act, there is no 
reason why he cannot sue in a case 
contemplated by Section 76 of the Act. 


Moreover, if the words “proved by the’ 


owner” are literally construed it would 
mean that it is the owner himself who 
has to prove the loss, destruction, 
damage or deterioration of the goods 
consigned. This interpretation may lead 
to certain anomalous situation; for 
example in a case where the owner is 
a minor who cannot enter the box and 
give evidence or file a suit in his own 
capacity. In our opinion, what the 
Legislature intended by enacting Seč- 
tion 76 of the Act is to provide that 
in case of any loss, destruction, damage 
or deterioration of goods arising as a 
result of delay or detention of the 
goods while in transit, the railway 
administration would be responsible to 
the extent the loss, destruction; 
damage or deterioration is proved to 
have been caused to the owner as a 
result of the delay or detention, Mr. 
Shah has objected to our reading this 
provision in this manner on the 
ground that we would thereby be 
changing the language of the section 
and re-enacting the provision as con- 
tained in Section 76 of the Act. How- 
ever, it is well settled that if a literal 
interpretation gives rise to an -anomaly 
or results in something which may de- 
feat the purpose of the Act and if 
there are two possible constructions 
which can be put upon the words to 
be interpreted, the Courts may prefer 
the second construction which though 
may not be literal may effectuate the 
legislative intent. In this view of the 
matter, we also reject the second con- 
tention of Mr. Shah. 


20. In view of the aforesaid discus- 
sion, we hold that the consignors in 
the present cases were competent to 
sue the railway administration for the 
damage or deterioration caused to their 
consignments as a result of unreasan- 
able delay caused by the railway ad- 
‘ministration in their transportation. In 
this view of the matter, the finding 





184 Guj. 


recorded by the learned trial Judge in 
each of the 9 suits that the suit filed 
by the plaintiffs is maintainable, is 
confirmed, 

21. In the result, 
applications are 
Rule in each of 
with costs. 


all the revision 
dismissed; and the 
them is discharged 


Revisions dismissed. 
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The Rajasthan Golden Transport Co. 
P. Ltd., Delhi, Petitioner v. The United 
- India Fire and General Insurance Co. 
Ltd., Ahmedabad and another, Respon- 
dents. 

Civil Revn. Applns, Nos. 821 and 822 
of 1978, D/- 5-10-1979. 


(A) Civil P.C. (5 of 1908), S. 20 — Dis- 
putes agreed to be referred to a parti- 
cular court — Agreement though not hit 
by S. 28, Contract Act would not oust the 
jurisdiction of the other Courts — If 
facts of a case demand the other court 
could entertain the suit ignoring the 
term. (Contract Act (9 of 1872), S. 28). 


Though it was open to the parties to 
an agreement to stipulate that all dis- 
putes arising out of it should be subject 
to the jurisdiction of a particular court 
alone and such a contract would not be 
void as being opposed to publie policy 
under Section 28 Contract Act, it would 
not have the effect of ousting the juris- 
diction of the other courts also compet- 
ent to entertain such suits and such a 
court could, if the facts and circum- 
stances of the case demand and if it 
would be oppressive to compel the 
plaintiff to seek his remedy in the court 
stipulated by the terms of the contract, 
itself entertain the suit ignoring the term 
in the contract. In the instant case for 
loss of goods consigned through the de- 
fendant the entrustment was made at 
Ahmedabad, all the witnesses to the 
agreement and entrustmernt were at Ah- 
medabad and the claim was only for 
Rs. 1,200/-. The suit was laid as Ahme- 
dabad and the defendant contested it 
pleading that the contract term stipulat- 
ed that courts at Delhi alone have the 
jurisdiction. It was held that in the facts 
of the case and stakes involved it would 
be oppressive to compel the plaintiff to 
file the suit at Delhi and that it was 
rightly entertained bw the Ahmedabad 
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Court ignoring the term in the contract. 
(1975) 16 GLR 31 and AIR 1975 Guj 72, 
Foll. (Paras 7, 9) 


(B) Contract Act (9 of 1872), S. 69 — 
Insurer of consignment could sue the 
carrier for loss of goods consigned. 


{Para 10) 
Cases Referred : Chronological Paras 
AIR 1979 Mad 16 7 
AIR 1977 Bom 299 8 
AIR 1975 Guj 72 9 
(1975) 16 Guj LR 31 9 
AIR 1975 Mad 102 7 
AIR 1971 SC 740 7,9 
R. N. Shah, for Petitioner; M. V. 
Chokshy, for Opponent No. 1. 
ORDER :— The petitioner in both 


these revision applications is the Raja- 
sthan Golden Transport Company Pri- 
vate Limited. Two suits being Regular 
Civil Suits Nos, 1265 and 1266 of 1973 
were filed by the opponents against the 
petitioner in the Small Cause Court at 
Ahmedabad. Both these suits were 
decreed by the learned trial Judge. The 
petitioner had thereupon filed New Trial 
Applications Nos. 50 and 51 of 1976 be- 
fore the Appellate Bench of Small Cause 
Court at Ahmedabad. They were reject- 
ed, Hence these revision applications. 

2. Both the aforesaid suits were con- 
solidated by the learned trial Judge and 
they were disposed of by a common 
judgment. Similarly, both the New Trial 
Applications before the appellate Bench 
of Small Cause Court were heard toge- 
ther and were disposed of by a common 
judgment. As the points which arise in 
these civil revision applications are com- 
mon, I also propose to dispose of both 
of them by a common judgment, 

3. Briefly stated the facts are like 
this. Opponent No, 2 Piramal Jwala- 
prasad & Brothers is a dealer in cloth 
at Ahmedabad. On or about 14-3-1970. 
it wanted to send two bales of cotton 
piece goods to Sahranpur. It, therefore, 
approached the petitioner on 14-3-1970 
and delivered the said two bales to it 
for the purpose of carrying the same by 
a motor lorry to Sahranpur. The peti- 
tioner accepted the same and prepared 
two separate consignment notes, one in 
respect of each bale. The said goods 
were consigned to self and, therefore, in 
both the consignment notes, name of 
consignee was shown as “self”. Both the 
consignment notes were prepared in. 
triplicate and one copy of each was given 
to the consignor.. According to the con- 
signor, the said bales were not delivered 
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to the consignee at the place of destina- 
tion, nor were’ they returned to the con- 
signor, It, therefore, after waiting for a 
reasonable time, lodged a claim with the 
petitioner for Rs. 1,029/- by a notice 
dated 7-5-1970 in respect of the goods 
consigned under consignment note 
No, 40751 and for Rs. 1,257/- by a notice 
dated 7-5-1970 in respect of the goods 
consigned under consignment note 
No. 40750. The petitioner did not comply 
with the said notices. As both the con- 
signments were sent at owner’s risk, the 
consignor has got them insured with op- 
ponent No. 1 insurance company. The 
consignor, therefore, called upon the in- 
surance company to make payment for 
the loss of the said goods, The insurance 
company made the payment; and there- 
upon the consignor issued letters of sub- 
rogation in favour of the insurance com- 
pany. Thereafter, both the insurance 
company as plaintiff No. 1 and the con- 
signor as plaintiff No. 2 filed the afore- 
said two suits against the petitioner. 


4, The petitioner contested both the 
suits. It, inter alia, contended that in 
view of the specific agreement between 
it and the consignor, only the Court at 
Delhi will have jurisdiction to try the 
suits; and, therefore, the Small Cause 
Court at Ahmedabad had no jurisdiction 
to try them. It was also contended that 
the claim of the plaintiffs was barred by 
limitation, A contention was also raised 
in the written statement that the insur- 
ance company had no right to file these 
suits, 


5. In support of their claim, the op- 


ponents, plaintiffs led oral evidence 
before the trial Court. But the peti- 
tioner-defendant did not lead any 


eral evidence in either of the two 
suits. The trial Court held that the 
Court at Delhi will have no jurisdiction 
to try the suits, as no part of cause of 
action had arisen within the jurisdiction 
of the said Court, Therefore, even if the 
parties had agreed that the Court at 
Delhi will have jurisdiction to try and 
hear these suits, it will have no such 
jurisdiction as the parties even by agree- 
ing cannot confer on a Court jurisdiction 
which it does not possess. It further held 
that it had jurisdiction to try these suits 
as the cause of action had arisen within 
its jurisdiction. The trial Court. relying 
upon the two. deeds of subrogation Exhi- 
bits 32 and’ 39 came to the conclusion 
that the insurance company had a right 
to file these suits. On the point of limi- 
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tation, it held that the defendant had 
failed to establish how these suits were 
not within time. In view of the aforesaid 
findings, the trial Court decreed both the 
suits, 

6. The petitioner being aggrieved by 
the aforesaid judgments and decrees of 
the trial Court, filed New Trial Applica- 
tions Nos, 50 and 51 of 1976 before the 
Appellate Bench of Small Cause Court 
at Ahmedabad, under Section 38 of the 
Presidency Small Cause Courts Act, 
1882. Only three points were urged be- 
fore that Court. The first points was re- 
lating to jurisdiction; the second was re- 
garding limitation and the third was 
with regard to the quantum of the 
amount for which decree was passed in 
each of the two suits. No point regard- 
ing competence or right of Opponent 
No, 1 insurance company to file the suits 
was raised before the Appellate Bench. 
The Appellate Bench agreed with the 
finding of the trial Court that no part 
of cause of action can be said to have 
arisen within the jurisdiction of Delhi 
Court; and, therefore, merely because 
the head office of the petitioner is situat- 
ed at Delhi, Delhi Court will have no 
jurisdiction to try these suits. It further 
held that, in any case, jurisdiction of the 
Courts at Ahmedabad cannot be taken 
away by such an agreement, The Appel- 
late Bench also confirmed the findings of 
the trial Court on the points of limita- 
tion and the amount of compensation 
payable to the opponents, It, therefore, 
rejected both the New Trial Applica- 
tions. 

7. Mr. R. N. Shah, the learned advo- 
cate for the petitioner has contended 
that the findings recorded by both the 
Courts below on the point of jurisdiction 
are bad in law. Mr, Shah has submitted 
that both the Courts below were in er- 
ror in holding that the Courts at Delhi 
had no jurisdiction to try these suits as 
no part of cause of action had arisen 
within the jurisdiction of the said Courts. 
According to him, the head office of the 
petitioner having been situated at New 
Delhi, the Court at Delhi will have juris- 
diction to try these suits in view of the 
provisions contained in Section 20 (a) of 
the Code of Civil Procedure. He has fur- 
ther contended that if more than one 
Court have jurisdiction to try any case, 
then it is open to the parties to agree 
that only one out of those Courts shall 
try their case; and in such a case, the 
other .Courts will have no jurisdiction to 
try the same. He fairly conceded that 
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but for the agreement between the par- 
ties ie. the petitioner and the consignor 
in this case, the Small Cause Court at 
Ahmedabad would have jurisdiction to 
try these suits, However, in view of the 
specific agreement between the con- 
signor and the transport company that 
“the Court in Delhi city alone shall have 
jurisdiction in respect of all claims and 
matters arising under the consignment 
or of the goods entrusted for transport” 
only the Court at Delhi will have juris- 
diction to try these suits, to the exclu- 
sion of all other Courts having jurisdic- 
tion over the matter, For this purpose, 
he has relied upon the two consignment 
notes at Exhs. 28 and 34. These consign- 
ment notes were issued by the petitioner 
to the consignor at the time when it ac- 
cepted the goods from the consignor for 
the purpose of carrying them to Sahran-~ 
pur. Both the consignment notes are in 
printed forms; and only the details as 
to the names of the consignor and the 
consignee, place of destination, descrip- 
tion of the consignment etc. are filled in 
by the transport company. On the front 
side of the said consignment notes fol- 
lowing clauses are printed at the bot- 
tom: 


*(1) Goods booked at owner’s risk. The 
company will not be liable for uninsur- 
ed and illegal goods, 

(2) The company shall not be respon- 
sible for any wrong declaration whatso- 
ever. 

(3) I/we consignor/consignors hereby 
declare that booking terms and condi- 
tions printed overleaf shall be binding 
on me/us. 

(4) Duplicate bilty shall only be valid 
when countersigned by the Manager. 
Signature of Sender Signature of the 
Or Agent...sccceeee ee Goods Clerk,..... iid 


Then on the back side of the said con~- 
gignment note, terms and conditions on 
which the consignment is agreed to be 
carried are printed. The relevant term 
and condition for our purpose is as un- 
der: 

“The Court in Delhi city alone shall 
have jurisdiction in respect of all claims 
and matters arising under the consign- 
ment or of the goods entrusted for trans- 
port.” 

On the top of these terms and conditions, 
one Jwala Prasad Tulsiyan has put his 
signature as the partner of Piramal 
Jwalaprasad & Brothers, He has also put 
his signature at the bottom of the said 
terms and conditions again in the same 
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capacity. He has signed at both the afore- 
said places in English. Relying upon the 
agreement evidenced by condition No. 3 
on the front side of the consignment 
note and the two signatures placed by 
the partner of consignor on the back 
side of the said note, Mr. Shah has con- 
tended that the consignor bad agreed to 
all the terms and conditions which are 
printed on the back side of the said con- 
signment notes; and it is not open to it 
to contend that it had not agreed to any 
term or condition whereby it required to 
file the suits against the petitioner com- 
pany only in the competent Court at 
Delhi. With respect to the signatures on 
the back side of the said consignment 
notes, Mr. M. V. Chokshy, the learned 
advocate for opponent No. 1-consignor 
has explained that the signature on top 
of the terms and conditions was put on 
the next day of preparation of the con- 
signment notes and it was so done for 
the purpose of facilitating delivery of 
the goods at the place of destination and 
not in token of having agreed to the 
terms and conditions printed below it. 
As regards the signature at the bottom, 
Mr. Chokshy explained that the said sig- 
Nature appears below an endorsement 
made in favour of Bank of Baroda, The 
said signature is, therefore, obviously 
put for the purpose of the endorsement 
made in favour of the Bank and not in 
token of the consignor having agreed to 
the terms and conditions printed above 
the said signature. In my opinion, Mr. 
Chokshy is right when he says that none 
of the two signatures is put by the part- 
ner of the consignor in token of the firm 
having agreed to the terms and condi- 
tions printed on the reverse of the said 
consignment notes. Not only this expla- 
nation is supported by the evidence on 
record, but this position was not disput~ 
ed in the Courts below. It is also signi- 
ficant to note that on the front side of 
the consignment Notes, at the bottom, 
there is a space kept blank for signature 
of sender or his agent to indicate accept- 
ance of terms ‘and conditions printed 
overleaf. But no signature of the con- 
signor or his agent appears at that place 
in either of the two consignment notes. 
It cannot, therefore, be said that the con- 
signor had specifically agreed to the 
terms and conditions printed on the back/| 
side of the said consignment notes, Mr. 
Shah has also argued that the consignors 
are expected to have read those terms 
and conditions; and they would be 


bound by the said terms and conditions 
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irrespective of the fact whether they 
have signed below the consignment notes 
or not, because their attention would be 
drawn as a result of what has been 
stated at the bottom of the front side of 
the consignment notes. Mr. Shah has 
further contended that since the con- 
signor must be assumed to have agreed 
to the terms and conditions printed 
overleaf, the said consignment notes, 
only the Court at Delhi will have juris- 
diction to entertain these suits, and 
necessarily, jurisdiction of other Courts 
will be barred. In support of this sub- 
mission, Mr, Shah has relied upon a de- 
cision of the Supreme Court in Hakam 
Singh v. Gammon (India) Ltd., AIR 1971 
SC 740. In that case 'Hakam Singh had 
agreed to do certain construction work 
for M/s. Gammon (India) Ltd. on certain 
terms and conditions which were reduc- 
ed into writing, in the form of a written 
tender, Clauses 12 and 13 of the tender 
were: 

42. In the event of any dispute aris- 
ing out of this sub-contract, the parties 
hereto agree that the matter shall be 
referred to arbitration by two Arbitra- 
tors under the Arbitration Act of 1940 
and such amendments thereto as may be 
enacted thereafter. 

13. Notwithstanding the places where 
the work under this contract is to be ex- 
ecuted, it is mutually understood and 
agreed by and between the parties here- 
to that this contract shall be deemed to 
have been entered into by the parties 
concerned in the City of Bombay and 
the Court of law in the city of Bombay 
alone shall have jurisdiction to adjudi- 
cate thereon.” 

Thereafter some dispute arose between 
the parties; and ultimately Hakam Singh 
filed a petition in the Court of Sub- 
ordinate Judge at Varanasi for an order 
under Section 20 of the Indian Arbitra~ 
tion Act, that the agreement be filed and 
an order of reference be made to an Ar- 
bitrator or Arbitrators appointed by the 
Court to settle the dispute between the 
parties im respect of the construction 
works done by him. A contention was 
raised on behalf of M/s. Gammon (India) 
Ltd. that the Civil Courts in Bombay 
alone had jurisdiction to entertain the 
petition. That contention was negatived 
by the learned trial Judge. The matter 
was then carried in revision to the High 
Court of Allahabad which set aside the 
order passed by the learned Subordinate 
Judge and declared that only the Courts 
at Bombay had jurisdiction to entertain 
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the petition. Against that order of the 
Allahabad High Court, Hakam Singh had 
preferred an appeal to the Supreme 
Court, The Supreme Court after refer- 
ring to cl, 13 of the written tender ob- 
served as under: 

“By clause 13 of the agreement it was 
expressly stipulated between the parties 
that the contract shall be deemed to 
have been entered into by the parties 
concerned in the City of Bombay. In any 
event the respondents have their princi- 
pal office in Bombay and they were li- 
able in respect of a cause of action aris- 
ing under the terms of the tender to be 
sued in the Courts at Bombay. It is not 
open to the parties by agreement to con- 
fer by their agreement jurisdicticn on a 
Court which it does not possess under 
the Code. But where two courts or more 
have under the Code of Civil Procedure 
jurisdiction to try a suit or proceeding an 
agreement between the parties that the 
dispute between them shall be tried in 
one of such courts is not contrary to 
public policy, Such an agreement does 
not contravene Sec. 28 of the Contract 
Act.” ; 

This decision, however, does not suppert 
the contention of Mr. Shah that such an 
agreement between the parties operates 
as an absolute bar to the jurisdiction of 
other Courts. It only lays down that 
such an agreement cannot be said to be 
void, being in restraint of legal proceed- 
ings and thus contravening Section 28 of 
the Contract Act. Such an agreement is 
valid and will ordinarily be binding on 
the parties thereto. But that is very dif- 
ferent from saying that it would bar the 
jurisdiction of other Courts. Mr. Shah 
has also relied upon two decisions of the 
Madras High Court in Nanak Chand v. 
T. T. Elec. Supply Co., AIR 1975 Mad 
103 and Salem Chemical Industries 


v. Bird & Co. AIR 1979 Mad 
16. In those - decisions also, what 
has been laid down is that if 


the parties contract to vest jurisdic- 
tion in one of the Courts only out of 
many having jurisdiction to try a dis- 
pute, such a contract would not be hit 
by Section 28 of the Contract Act. There- 
fore, these decisions also do not help the 
petitioner. 

8. Reliance was then placed upon a 
decision of the Bombay High Court in 
Ghatge & Patil (Transport) Ltd. v. 
Madhusudan Ramkumar, AIR 1977 Bom 
299. In that case the facts were similar 
to the facts of the instant case. That de- 
cision clearly supports the contention of 
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Mr. Shah that the Court at Delhi alone 
will have jurisdiction to try the suit 
arising out of a dispute between the con- 
signor and the petitioner, in view of the 
specific agreement to that effect. In that 
case, a contention was in terms 
raised that even if by the terms of 
a contract, the parties had agreed to 
choose a particular forum, it does nat 
mean that other Courts otherwise com- 
petent to entertain a suit cannot enter- 
tain and try it or in other words the 
jurisdiction of such Courts is thereby 
ousted. This contention was negatived by 
the Bombay High Court as is evident 
from the following observations made by 
it. 

MS rares There would, therefore, be an 
inevitable implication that the consignor 
knew full wéll when he signed this For- 
warding Note that this contract was sub- 
ject to the jurisdiction of the Court at 
Kolhapur and knowing this full well he 
entered into this contract, In our view, 
therefore, having regard to the terms of 
the contract, the parties by their agree- 
ment had agreed that any dispute aris- 
ing out of this contract would be decid- 
ed by the Court of Kolhapur. 

In this view of the matter, it is ob- 

vious that the Small Cause Court at 
Poona had no jurisdiction to entertain 
the suit; and, therefore, it ought to have 
returned the plaint to the plaintiff for 
presentation to the proper Court”, 
Thus, this decision of the Bombay High 
Court supports the contention of Mr, 
Shah that in view of the contract be- 
tween the parties only the Court in 
Delhi will have jurisdiction to try these 
suits and the Small Cause Court at Ah- 
medabad had no jurisdiction to entertain 
the same. 

9. As against that, Mr. V. M. Chok- 
shy, the learned advocate for the con- 
signor has relied upon a decision of this 
Court in Rai & Sons P. Ltd. v. M/s. Tri- 
kamji Kanji, (1975) 16 Guj LR 31. The 
contention which has been raised by Mr, 
Shah before me was in terms raised be- 
fore J. B. Mehta, J. in that case. The at- 
tention of the Court was also invited in 
that case to the decision of the Supreme 
Court in Hakam Singh’s case (AIR 1971 
SC 740) (supra). This Court following 
the decision of the Supreme Court held 
that such an agreement between the 
parties of selecting one of the two com- 
petent Courts under the Civil Procedure 
Code is not contrary to public policy and 
does not violate Section 28 of the Con- 
' tract Act as it does net oust the’ juris- 
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diction of the Civil Court, After consid- 
ering various ‘decisions which were cited 
before him, Mehta, J. has observed: 


TT. the settled legal position is 
entirely to the effect that such a con- 
tract, by which the parties selected one 
of the two competent forums, does not 
amount to ouster of the jurisdiction of 
the ordinary Court. Therefore, such a 
contractual stipulation, in favour of 
which the Court would have prima facie 
a great leaning for upholding the solem- 
nity of the contract so as to bind the 
parties to their own bargains, could 
never operate as an absolute bar to the 
jurisdiction of the competent Court. 
Therefore, the competent court would 
always have a discretion to resolve this 
question by taking into consideration this 
stipulation as only one of the factors, 
which would be given great weight as 
the parties had selected a particular 
forum, but ultimately the question would 
have to be decided not by treating the 
stipulation as if there was an absolute 
bar to the existence of the jurisdiction 
but as one of the factors to be consider- 
ed for exercise of the jurisdiction on 
sound judicial principles,” 

I am in respectful agreement with the 
view expressed by Mehta, J. in the 
aforesaid decision and hold that the 
jurisdiction of the Small Cause Court at 
Ahmedabad to entertain these suits is 
not affected in any manner by the con- 
tract between the petitioner and oppo- 
nent No, 2 firm. As has been pointed out 
by M. P. Thakkar, J. in M/s, Snehal- 
kumar Sarabhai v. E. T, Organisation, 
AIR 1975 Guj 72, such a stipulation in a 
contract can be ignored by the excluded 
Court if it is considered to be oppressive 
having regard to the surrounding cir- 
cumstances and the stakes involved. In 
the instant cases the goods were deliver- 
ed to the petitioner at Ahmedabad; all 
the witnesses who can depose about the 
formation of the contract and the terms 
and conditions thereof are residents of 
Ahmedabad; and the stakes involved in 
both the suits are comparatively small. 
If in these circumstances, the opponents- 
plaintiffs are directed to file the suits in 
the Court at Delhi, it would work great 
inconvenience and hardship upon them. 
Considering all these circumstances, it 
would not be just and expedient to 
direct the opponents-plaintiffis to file the 
suits in the Court at Delhi. I am, there- 
fore, of the opinion that in view of the}. 
facts and circumstances of the case, the 
Small Cause Court at Ahmedabad . had 


4 


1980 


correctly exercised -its jurisdiction in 
entertaining these suits, 

10. The next contention raised by Mr. 
Shah is regarding the right of the oppo- 
nent No. 1 insurance company to file the 
suits. As has been pointed out earlier, 
no such point was taken before the Ap- 
pellate Bench of Small Cause Court. 
Even apart from that, there is no sub- 
stance in the point raised by Mr. Shah. 
As the petitioner had not complied with 
the notice of claim made by opponent 
No, 2 firm, the insurance Company was 
required to make payment to it. Oppo- 
nent No. 2 firm had then passed two 
deeds of subrogation in favour of the 
insurance company. Thus, the insurance 
company got all the rights of opponent 
No, 2 firm to take action against the peti- 
tioner, 

11. The last contention raised by Mr. 
Shah was regarding limitation. However, 
Mr. Shah was unable to point out how 
these suits filed by the opponents were 
barred by time. As has been pointed 
out earlier, both the Courts have held 
that the suits were filed within time. 
Therefore, this contention of Mr. Shah 
also fails. 


12. Thus, all the contentions raised by 
Mr. Shah are rejected; and both the 
revision applications are dismissed. Rule 
in each of the revision applications is 
discharged with costs. 


Petitions dismissed, 
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Thakorbhai Dajibhai Desai, Petitioner 
v. The State of Gujarat, Respondent. 


Special Civil Appln. No. 2852 of 1979, 


D/- 16-7-1980.* 

Urban Land (Ceiling and Regulation) 
Act (33 of 1976), S. 20 (1) (b) — Holder 
of vacant land in excess of ceiling — 
Exemption from operation of Chap. II of 
Act — Mere indebtedness of holder 
‘cannot be a ground — “Undue hardship” 
must be caused to holder if exemption is 
refused. (1976) 17 Guj LR 259, Overruled. 


A holder of vacant land in excess of 
ceiling limit cannot claim exemption 
from Chap, III of Act merely on ground 
of his indebtedness. But if his indebted- 


i*To quash and set aside order of Under 
Secretary, Revenue Dept. Gandhinagar, 
Gujarat State, D/- 12-9-1979. 


IX /Ex/E565/80/MVI 





--Thakorbhai -v. State 


Guj. 139 


ness is such that if the exemption is not 
granted undue hardship is caused to him 
he is entitled to claim exemption, (1976) 
17 Guj LR 259 Overruled, , (Para 3) 


It cannot be said that the indebted- 
ness of a holder of an excess vacant land 
can never amount to undue hardship 
within the meaning of Section 20 (1) (b). 
Undue hardship has to be judged having 
regard to the circumstances of the holder 
of such land, in view of the fact that the 
provision in question provides that ex- 
emption may be granted if the State 
Government is satisfied that the applica- 
tion of the provisions of Chapter MI 
would cause undue hardship to such 
holder. It may be realised that a holder 
of excess vacant land may be possessed 
of several properties. In modern life 
such a person may also have debts. 
Merely because such a person has debts, 
he cannot say that if the provisions of 
Chapter III are applied and the excess 
vacant land in his possession is dealt 
with under the Act, it would cause undue 
hardship. The Act makes suitable pro- 
visions to enable the holder of such a 
land to retain some vacant land within 
the specified limits as prescribed by 
Section 4 read with Schedule I of the 
Act. It also provides for retention of 
certain vacant land under certain circum- 
stances as envisaged by Section 20 of 
the Act. If the mere fact that a holder 
of excess vacant land is indebted to some 
extent by itself were to be considered to 
constitute undue hardship to such person 
within the meaning of Section 20 (1) (b), 
the very object of the Act which has been 
outlined in the preamble of the Act viz. 
to prevent the concentration of urban 
land in the hands of a few persons, and, 
to prevent speculation and profiteering 
therein, and to secure an equitable dis~ 
tribution of land in urban agglomerations 
to subserve the common good, would be 
defeated for it would be difficult to vis- 
ualize a holder of excess land who has 
no debts whatsoever. {Para 3) 


The Legislature in its wisdom has en- 
acted Sec. 20 (1) (b) and has provided 
that in case of undue hardship to a 
holder of an excess land, the State Gov- 
ernment upon being so satisfied may 
grant exemption from the provisions of 
Chapter HI subject to such conditions, 
if any, as may be specified in the order. 
And the Legislature has also with a pur- 
poseful ali-seeing eye has provided 
that exemption may be granted on such 
conditions as may be specified so that 
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the exemption is not misused and the ob- 
ject of granting exemption is not frus- 
trated. The State-Government can well 
specify that exemption is granted strictly 
on condition that (1) the land is sold at 
fair market rate and (2) within a speci- 
fied time and (3) that the sale-proceeds 
are applied immediately for repayment 
of the genuine pre-existing debts as are 
specified in the order. (Para 3) 

Further, the debts which can be taken 
into consideration would be the debts an- 
terior to the material date. If a land- 
holder in anticipation of this legislation 
has deliberately created debts and incur- 
red liabilities with the end in view to 
escape the clutches of law, the State 
Government would be perfectly justified 
in refusing to grant exemption. But 
ctherwise if the debts are genuine and 
exceed his other assets, it cannot be said 
that the holder of the excess vacant land 
would not suffer undue hardship if ex- 
emption was not granted. (Para 3) 

In a way every holder of excess vacant 
land may feel some hardship if the provi- 
sions of Chapter III were made applica- 
ble and he is deprived of the ownership 
and possession of such vacant land. Such 
a hardship cannot be taken into consid- 
eration for in that case it would 
amount to annulling the statute. The 
hardship must be undue hardship. There 
must be something out of the ordinary, 
something pecuilar to the fact situation 
pertaining to the individual concerned. 
it is only in such cases that the expres- 
sion “undue hardship” would be attract- 

2 (Para 4) 

If the holder of excess land is a partner 
of a firm and if the assets of the firm 
or the other partners are sufficient to 
meet financial obligations, the Govern- 
ment may well take into consideration 
this circumstance in order to decide 
whether or not exemption should be 
granted. {Para 5) 
Cases Referred : Chronological Paras 
(1976) 17 Guj LR 259 1, 3 

D. F. Amin, for Petitioner; M. B. Shah 
Asstt. Govt. Pleader for, M/s. Bhaishan- 
ker Kanga & Girdharilal, for Respon- 
dent. 

THAKKAR, J.:.— “Undue hardship” 
(not mere hardship, undue hardship), an 
expression occurring in Section 20 (1) (b) 
of the Urban Land (Ceiling and Regula- 
-tion) Act, 1976, which has been enacted 
inter alia to prevent concentration of 
urban lands in few hands and to secure 
its equitable distribution, has given rise 
to the controversy which is in the centre 
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in the present petition under Article 226 
of the Constitution of India, The said 
provision empowers the State Govern- 
ment to grant exemption from operation 
of Chapter III of the Act to a holder of 
vacant land in excess of the ceiling in 
case the State Government is satisfied 
that ‘undue hardship’ would be caused to 
him. ‘Indebtedness’ of a holder of land 
without anything more entitles a holder 
of excess land to claim exemption under 
the said provision in view of Odhavji 
Narsi v. State of Gujarat, (1976) 17 Guj 
LR 259, contends the petitioner. The 
learned Chief Justice before whom the 
matter came up for admission, being 
unable to agree with the reasoning of the 
learned single Judge, has referred the 
matter to a Division Bench. Be it realis- 
ed that in Odhavji Narsi’s case the learn~ 
ed single Judge was called upon to inter- 
pret the expression ‘hardship’ occurring 
in Section 7 (2) of the Gujarat Vacant 
Lands in Urban Areas (Prohibition of 
Alienation) Act of 1972, We are con- 
cerned with the expression “undue hard~ 
ship” in the context of a different statute 
viz. the Urban Land (Ceiling and Regu- 
lation) Act, 1976. But subject to this 
point of distinction, prima facie Odhavii 
Narsi’s case lends support to the proposi- 
tion (apparently an extremely wide one) 
being canvassed by the petitioner. It is 
in this backdrop that we are faced with 
this delicate question. ‘Delicate’ because 
construed too narrowly the exemption 
clause may become self-defeating and 
may not achieve its life aim. Construed 
too widely it will sound the death-knell 
of the Act itself. But before we under- 
take the task we must look at the land- 
scape. 


2. The petitioner approached the Sec- 
retary, Revenue Department. Govern- 
ment of Gujarat, by way of an applica- 
tion as per Annexure ‘A’ dated August 
12, 1976, with a prayer that he may be 
exempted from the operation of the 
Urban Land (Ceiling and Regulation) Act 
under Section 20 (1) (b) on the ground 
of undue hardship to him. The petitioner 
thereafter produced certain material in 
order to show the extent of his indebted- 
ness as per Annexure ‘B’ collectively. 
After hearing the petitioner, the Under 
Secretary, Revenue Department, Govern- 
ment of Gujarat, rejected the application 
of the petitioner by a speaking order as 
per Annexure ‘C’ dated Sept. 12, 1979. 
Thereupon the petitioner has invoked the 
jurisdiction of this Court under Art, 226 
of the Constitution of India. : 
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3. The material produced before the 
competent authority goes to show that 
(contd, on Col. 2) 


Rs, 3,35,653-85 
Rs. 4,98,717-13 
Rs. 5,26,341-00 
Rs. 3,55,998-10 


Rs, 4,44,444-00 


—— 


Rs. 21,61,154-08 Total 





According to the petitioner there are 
other debts also, We may mention that 
we are not concerned with either the 
genuineness or the true extent of the 
debts for the purposes of the present 
petition. We are concerned with the 
question as to whether a holder of vacant 
land in excess of ceiling limit whose 
debts far exceed his total assets can claim 
exemption under Section 20 (1) (b) on 
the ground of undue hardship to him. 
The view taken by the Deputy Secretary 
in his impugned order at Annexure “C” 
is that his indebtedness will not fall 
within the ambit of the expression 
“undue hardship” occurring in Sec, 20 (1) 
(b) which reads as under :— 

“20. (1) Notwithstanding anything con- 
tained in any of the foregoing provisions 
of this Chapter :— 

(a) xx XX xx XX XX 

(b) where any person holds vacant 
land in excess of the ceiling limit and 
the State Government, either on its own 
motion or otherwise, is satisifed that the 
application of the provisions of this chap- 
ter would cause undue hardship to such 
person, that Government may, by order, 
exempt, subject to such conditions, if any, 
as may be specified in the order, such 
vacant land from the provisions of this 
Chapter : 

Provided that no order under this 
clause shall be made unless the reasons 
for doing so are recorded in writing”, 
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the petitioner is indebted to a very great 
extent, The particulars of his indebted- 
ness are as under :— 


with running interest at 12% as per 
the decree passed by Second Joint 
Civil Judge (S. D.) Baroda, in Special 
Suit No. 352/73. 

with running interest as per the 
award rendered by the Court of 
Board of Nominees Co-operative So- 
cieties, on May '10, 1973. 

due to depositors as per the balance- 
sheet for S, Y, 2032 (statement of - 
liabilities for the S. Y. 2032 of the 
firm M/s. Industrial India). 

with running iMterest.as per decree 
passed by the Court of Joint Civil 
Judge (S. D.) Baroda in Special Suit 
No. 106/73. 

due to depositors as per the balance- 
sheet for S.Y, 2032 (statement of lia- 
bilities for the S. Y. 2032 of the firm 
M/s, Bharat Chemicals), 


In our opinion, it cannot be said that the 
indebtedness of a holder of an excess 
vacant land can never amount to undue 
hardship within the meaning of S. 20 (1) 
(b). Undue hardship has to be judged 
having regard to the circumstances of 
the holder of such land, in view of the 
‘fact that the provision in question pro-| ° 
vides that exemption may be granted if 
the State Government is satisfied that 
the application of the. provisions of Chap- 
ter III would cause undue hardship to 
such holder. What then is the meaning 
and content of the expression “undue 
hardship to such person”? It may be rea- 
lised that a holder of excess vacant land 
may be possessed of several properties. 
In modern life such a person may also 
have debts. Merely because such a per- 
son has debts, he cannot say that if the 
provisions of Chapter III are applied and 
the excess vacant land in his possession 
is dealt with under the Act, it would 
cause undue hardship. The Act makes 
suitable provisions to enable the holder 
of such a land to retain some vacant land 
within the specified limits as prescribed 
by Section 4 read with Schedule I of the 
Act. It also provides for retention of 
certain vacant land under certain ecir- 
cumstances as envisioned by Section 20 
of the Act. If the mere fact that a 
holder of excess vacant: land is indebted 
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to some extent by itself were to be con- 
sidered to constitute undue hardship to 
such person within the meaning of Sec- 
tion 20 (1) (b), the very object of the 
Act which has been outlined in the pre- 
amble of the Act viz. to prevent the con- 
centration of urban land in the hands of 
a few persons, and, to prevent specula- 
tion and profiteering therein, and to 
secure an equitable distribution of land 
in urban agglomerations to subserve the 
common good, would be defeated for it 
would be difficult to visualize a holder 
of excess land who has no debts what- 
Some illustrations will make the 
point clear, A holder of excess vacant 
land may be possessed of assets worth 
about Rs. 10 lacs. He may also be in- 
debted to several persons, say to the 
extent to Rs, 6 lacs, in such a situation 
can he contend that the application of 
the provisions of Chapter [II of the Act 
would cause undue hardship on him? No. 
To hold that he would be entitled to ex- 
emption would be to sabotage the Act. 
It would amount to according a privi- 
leged treatment to a land holder who 
has borrowed from others vis-a-vis one 
who has not done so, Why should a 
land-holder with debts be preferred to a 
land-holder without debts? It would be 
irrational and unethical to do so. Besides 
it would amount to converting the un- 
secured debts of such land-holder into 
secured debts realizable from vacant 
lands which are earmarked for re-distri- 
bution in order to achieve equitable re- 
distribution to subserve common good. 
Instead of subserving common good it 
will serve the good of the land-holder 
who had concentrated lands into his 
grabbing hands and of his creditors who 
can proceed against his other assets. If 
he can meet his obligations from his other 
assets (the conclusion is obvious and in- 
evitable) there is no question of any 
hardship to him much less of undue hard- 
ship to him. We have, therefore, no he- 
sitation in holding that Odhav Narsi’s 
case ( (1976) 17 Guj LR 259) in so far as 
it holds otherwise, does not state the law 
correctly. To the extent that it has been 
laid down by the learned single Judge. 
That once it is shown that the holder of 
the land is indebted, the Government is 
bound to grant exemption regardless of 
the fact whether the holder of the land 
is possessed of other properties which 
may be sold in order to meet the obliga- 
tions already incurred, does not repre- 
-sent the correct position in law, But to 
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say that indebtedness by itself is no 
good ground for claiming exemption 
under the head of undue hardship is not 
to say that indebtedness in no case can 
constitute undue hardship. What is to 
happen when the extent of debts is such 
that these far exceed the total assets. 
When the debts are of such a magnitude 
that they cannot be cleared except by 
liquidating the excess vacant lands, the 
matter assumes a different complexion 
and a different approach will have to be 
made, Refusal to grant exemption in 
such a case would result in the holder 
of the land being obliged to live and die 
in a state of indebtedness notwithstand- 
ing the fact that the excess vacant land 
in his possession could have been sold 
in the open market and the sale proceeds 
along with the sale proceeds of his other 
assets could have been applied in repaying 
the debts if only he was granted exemp- 
tion from the provisions of Chapter III. 
In such an event it can certainly be 
said that refusal to grant exemption 
would cause “undue hardship” to him. 
Be it realised that the dominant purpose 
of the legislation is to prevent concentra- 
tion of urban land in a few hands and 
to prevent speculation and profiteering 
in such lands apart from the object of 
achieving equitable distribution of land 
to subserve common good. It would be 
an anachronism to speak of equitable 
distribution when a particular holder of 
excess vacant land possesses the land 
only notionally in the eye of law in the 
sense that in his balance sheet it 1s 
merely illusory item on the agenda of 
assets in the context of his overwhelming 
debts which more than drown the value 
of the excess land. So also there is no 
question of preventing concentration of 
land in the hands of a few persons or 
preventing speculation and profiteering 
therein, Apparently it is in order to 
meet such peculiar fact situation pertain- 
ing to individual land holders that the 
Legislature has enacted S. 20(1) (b). In the 
absence of such a provision on the one 
hand the holder of the land concerned 
would have to live and die in indebted- 
ness and on the other hand ‘innocent 
members of the society to whom such 
person is indebted would have to suffer. 
It is in this perspective that the Legis- 
lature in its wisdom has enacted Sec- 
tion 20 (1) (b) and has provided that in 
case of undue ` hardship to a holder of 
an excess land, the State Government 
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tion from the provisions of Chapter III 
subject to such conditions, if any, as may 
be specified in the order, And the Legis- 
lature has also with a purposeful all- 
seeing eye has provided that exemption 
may be granted on such conditions as 
may be specified so that the exemption 
is not misused and the object of grant- 
ing exemption is not frustrated. The 
State Government can well specify that 
exemption is granted strictly on condi- 
tion that (1) the land is sold at fair mar- 
ket rate and (2) within a specified time 
and (3) that the sale-proceeds are appli- 
ed immediately for repayment of the 
genuine pre-existing debts as are speci- 
fied in the order. No doubt before grant- 
ing an exemption an enquiry would be 
required to be made as regards the ge- 
nuineness of the debts. This precaution 
must be taken because otherwise in order 
to escape from the clutches of the afore- 
said provision, unscrupulous persons 
might bring into existence sham trans- 
actions just with a view to claim exemp- 
tion. This enquiry would, therefore, 
have to be made. A case may also arise 
where having regard to the ratio of 
other assets to total indebtedness it 
would be sufficient to grant exemption 
only partially and not in respect of his 
total holding, “In such an event it may 
be necessary to grant exemption only in 
respect of a part of the excess vacant 
land sufficient to meet with the obliga- 
tion arising out of genuine indebtedness, 
For instance, if a person claiming ex- 
emption holds 10,000 sq. metres of land 
and his debts (which exceed his other 
assets) are of such an extent that they 
can be satisfied by disposing of 2000 sq. 
metres of the land in the open market at 
the market rate, a limited exemption to 
the extent of 2000 sq. meters may be 
granted on suitable conditions, One of 
the conditions which might be imposed 
would be about the specified rate at 
which the land is to be sold in order to 
ensure that the land is not sold to re- 
latives or parties having friendly relations 
at nominal rates or at rates lower than 
the prevailing market rates, Such a 
precaution may also be taken to ensure 
that underhand dealings do not take 
place and the market value expressed 
on paper is less than the real sale-price. 
For this purpose the Government may 
well make appropriate enquiries regard- 
ing the -prevailing market rates in the 
locality in question and grant exemption 
on condition that the lands are sold at 
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the reserved rates or at rates higher 
than reserved. In making assessment of 
the market value the State Government 
may take into consideration the realities 
of life, What we have in mind is a 
shady practice which has come to prevail 
in the present times viz, the practice to 
indicate a- -lower price than the real 
price and to pay the difference between 
the real price and the ostensible price 
to the vendor in unaccounted money, All 
these precautions may well be taken by 
the State Government, So also the debts 
which can be taken into consideration 
would be the debts anterior to the ma- 
terial date, If a land-holder in anticipa- 
tion of this legislation has deliberately 
created debts and incurred liabilities 
with the end in view to escape the 
clutches of law, the State Government 
would be perfectly justified in refusing 
to grant exemption. But otherwise if 
the debts are genuime and exceed his 
other assets, it cannot be said that the 
holder of the excess vacant land would 
not suffer undue hardship if exemption 
was not granted, 





4. It is now time to sound a note of 
warning. In a way every holder of ex- 
cess vacant land may feel some hardship 
if the provisions of Chapter III were 
made applicable and he is deprived of 
the ownership and possession of such 
vacant land, Such a hardship cannot be 
taken into consideration for in that case 
it would amount to amnulling the statute. 
The hardship must be undue hardship. 
There must be something special, 
something out of the ordinary, 
something peculiar to the facts 
situation pertaining to the indivi- 
dual concerned. It is only in such cases 
that the expression “undue hardship” 
would be attracted, We do not want to 
adumbrate exhaustively the situations to 
which the expression “undue hardship” 
could be applied for the purposes of Sec- 
tion 20 (1) (b). So far as the aspect of 
indebtedness is concerned, we have in- 
dicated the nature and the extent of in- 
debtedness which can justify the applica- 
tion of undue hardship principle to the 
holder of an excess vacant land in given 
situations, 


5. One aspect which has been brought to 
our notice is that the indebtedness of the 
petitioner arose in his capacity as a part- 
ner in two partnership firms. It has 
been stated at the Bar, and we have no 
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manner (means?) of finding out whether it 
is correct or not, that the other partner 
was merely a working partner who is not 
possessed of any means and that the debt 
burden. would fall solely on the shoulders 
of the petitioner. If the holder of ex- 
cess land is a partner of a firm and if 
the assetsofthe firm or the other part- 
ners are sufficient to meet financial 
obligations, the Government may well 
take into consideration this circumstance? 
in order to decide whether or not exemp- 
tion should be granted. Having regard 
to the realities of life it may be very dif- 
ficult to assess the genuineness or other- 
wise of the debts incurred by the part- 
nership and to assess whether the in- 
debtedness pleaded by the holder of land 
is incurred in good faith or whether it is 
manipulated in order to oblige the part- 
ners, The competent authority will have 
to take an informed decision in the fact- 
situation of each individual case bearing 
in mind the aforesaid dimension of the 
matter. We can and need say no more 
in this context, 

6. In the result, we allow this peti- 
fion, quash the impugned order at anne- 
xure ‘C’ dated September 12, 1979, and 
direct the State Government to recon- 
sider the application made by the peti- 
tioner on merits in the light of the obser- 
vations made hereinabove. We may clari- 
fy that the State Government may per- 
mit the petitioner to produce the rele- 
vant material and may also collect the 
relevant material on its own subject to 
affording a reasonable opportunity to the 
petitioner to have his say regarding the 
reliability of the material so gathered 
and to counter the effect of such ma- 
terial. The State Government may also 
impose such conditions as may be deem- 
ed expedient having regard to the facts 
and circumstances in the light of the 
guidelines indicated hereinabove. The 
State Government may act with expendi- 
tion having regard to the fact that the 
decrees are passed against the petitioner 
carrying interest and the debt burden 
goes on mounting. Rule is made ab- 
solute to the aforesaid extent. There will 
be no order regarding costs, 


Petition allowed, 
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Dineshbhai A. Parikh, Petitioner v, 
Kripalu Co-operative Housing Society, 
Nagarvel, Ahmedabad and others, Re- 
spondents. 

Misc. Civil Applin. No. 584 of 1979, 
D/- 1-7-1980. 


(A) Limitation Act (36 of 1963), S. 29 
(2) — Period of limitation — Meaning of 
— S. 20 of Contempt of Courts Act whe- 
ther prescribes period of limitation, 


What S. 20 of the Contempt of. Courts 
Act, 1971 provides is not the period of 
limitation as it is ordinarily understood. 
But it is a condition precedent to the 
exercise of. Court’s power under that Act. 
It is wrong to say that it is a period of 
limitation in the context of which S. 5 
of the Limitation Act, 1963 can be at- 
tracted or can be resorted to. Section 20 
does not contemplate institution of a 
petition or an application by a private 
individual for taking action under the 
Act. It merely contemplates initiation of 
proceedings by a court on its own mo- 
tion or otherwise. Since there is no ap- 
plication or petition before the Court in 
such proceedings, the question of con- 
doning delay does not arise, When the 
Court initiates contempt proceedings on 
its own motion, the question of condon= 
ing delay does not arise, (Paras 10, 11) 


(B) Limitation Act (36 of 1963), S. 29 
(2) — Whether Contempt of Courts Act 
is a special law — “Not expressly ex- 
cluded” — Meaning of — Fact that there 
is no express exclusion not decisive — 
Inherent inapplicability should also be 
considered. 


In relation to Limitation Act, 1963, the 
Contempt of Courts Act, 1971 is a spe- 
cial law. The schedule to the Limitation 
Act does not prescribe any limitation for 
initiating proceedings under the Con- 
tempt of Courts Act, 1971. Sec. 20 of the 
Contempt of Courts Act, 1971 fills up the 
lacuna and prescribes a period of limita- 
tion. No provision of the Contempt of 
Courts Act, 1971 expressly excludes the 
application of Ss. 4 to 24 (inclusive) of 
the Limitation Act, 1963. However, it is 
not mere express exclusion of Ss. 4 to 
24 (inclusive) of the Limitation Act, 1963, 
which repels the applicability of Sec. 5 
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of the Limitation Act; 1963 to proceed- 
ings initiated under the Contempt of 
Courts Act, 1971. Apart from the express 
exclusion of Ss. 4 to 24 (inclusive) which 
a special or local law may provide, it is 
also necessary to find out whether sub- 
sec. (2) of S. 29 is otherwise inherently 
applicable to a special or local law, in 
the instant case Contempt of Courts Act, 
1971. If it is inherently not applicable, 
then, merely by virtue of the fact that 
a special law or‘local law does not ex- 
clude application of Ss. 4 to 24 (inclu- 
sive) of Limitation Act, 1963, it cannot be 


applied. (Para 8) 
(C) Contempt of Courts Act (70 of 
1971), S. 20 — Limitation — Duty of 


- party instituting action under S. 20. 

It is the duty of the person who insti- 
tutes an action to satisfy the court that 
it is within time. S. 20 in terms places 
an absolute fetter on the power of the 
court to initiate proceedings for contempt 
after the expiry of a period of one year 
from the day on which contempt is 
alleged to have been committed. It will 
not be correct to say that once contempt 
is committed, unless it is purged, it con- 
tinues to be committed every day and 
every moment and that, therefore, an 
action can be taken against the contem- 
ner at any time. If such contention is 
accepted, S. 20 would be rendered re- 
dundant because every act of contempt 
will ordinarily mean recurring contempt 
from day to day and from moment to 
moment until it is purged by an order 
of the court, (Paras 6, 7) 


(D) Limitation Act (36 of 1963), S. 29 
(2) — Application — What constitutes — 
Supplying information to court for tak- 
ing action for Contempt of Court whe- 
ther constitutes an application — (Con- 
tempt of Courts Act (1971), S. 20). 


` Whereas in the case of a criminal con- 
tempt, the Advocate General or any 
other person with the consent in writing 
of the Advocate-General has been given 
a statutory right to make a motion to the 
court for taking action against the con- 
temner, no such statutory right has been 
conferred upon any one in respect of the 
civil contempt, However, in the case of 
a civil contempt, ordinarily a person 
who is aggrieved by such act of contempt 
brings it to the notice of the court. Such 
a person is nothing more than a relator. 
He cannot be elevated to the status of 
a petitioner or an applicant who has a 
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right to institute an action and seek deci 
sion of the court in his favour. There- 
fore, the word ‘application’ used in sub- 
sec. (2) of S. 29 of the Limitation Act 
does not have any reference to the in- 
formation which a person supplies to the 
court in regard to an act of civil con- 


‘tempt. The only status which he enjoys 


in such a case is that of an informant or 
relator and the status which the applica- 
tion or petition made by him enjoys is 
that of an information, (Para 10) 


(E) Contempt of Courts Act (70 of 
1971), S. 20 — Bar of limitation — Whe- 
ther court can consider it suo motu. 
(Limitation Act (1963), S. 3). 


Even if S. 3, Limitation Act, is not 
available to the Court, the bar af limi- 
tation can always be taken into account 
by the court irrespective of whether it 
is pleaded by the respondent or not. In 
the instant ease, what S. 20 prescribes 
is a condition precedent to the exercise 
of court’s jurisdiction. Since it is condi- 
tion precedent to the exercise of the 
court, irrespective of whether S. 3, Limi- 
tation Act is available to it or not, it is 
the duty of the court to see whether the 
condition precedent to the exercise of 
its jurisdiction is satisfied The Court 
cannot overlook it nor can it defeat the 
statute, (Para 14) 


(E) Contempt of Courts Act (70 of 
1971), S. 20 — Initiation of proceedings 
— What constitutes, 


No contempt proceedings can be initiat- 
ed by a court after the expiry of a period 
of one year from the date of the alleged 
commission of contempt. Action under 
Contempt of Courts Act, 1971 can be 
taken ifthe court has applied its mind 
and initiated proceedings by passing 
some order within a period of one year 
from the date of the alleged act of con- 
tempt. If an application for taking ac- 
tion under the Contempt of Courts Act, 
1971 is filed within a period of one year 
from the date of alleged commission of 
contempt, but the court has passed no 
order thereon before the expiry of one 
year from the said date, such applica- 
tion automatically fails and the jurisdic- 
tion of the court is barred because the 
court did not apply its mind to the com- 
plaint or information within a period of 
one year, It is this application of mind 
by the Court which amounts to initiation 
of proceedings within the meaning of 
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(Para 19) 

Cases Referred: Chronological Paras 
AIR 1978 Kant 57 24 
AIR 1975 All 366 22 
AIR 1974 SC 480 16 
AIR 1974 SC 2255 20 
AIR 1936 Bom 314 20 
K. N. Raval, for Petitioner; Sharad D. 


Shah, for Respondents Nos. 2 to 5 and 
7 to 10. 


S. H. SHETH, J.:— Kripalu Co-opera- 
tive Housing Society Limited is respon- 
dent No. 1 to the petition. It is herein- 
after referred to as “the society” for 
the sake of brevity. The petitioner was 
admitted to the membership of the so- 
ciety in July, 1973. The society then had 
been constructing residential flats. In 
1977, the construction had been in pro- 
gress. During that very year, the society 
passed a resolution expelling the peti- 
tioner from its membership. The peti- 
tioner challenged that resolution before 
the Board of Nominees constituted under 
the Gujarat Co-operative Societies Act. 
On 26th May, 1978, the Board of Nomi- 
nees issued an ad-interim injunction re- 
straining respondents Nos. 2 to 10 the 
other members of the society from tak- 
ing possession of the flats under con- 
struction and restraining the society 
from handing over possession of these 
flats to respondents Nos. 2 to 10. The 
Board of Nominees also stayed the im- 
plementation of the resolution which was 
challenged before it, 


2. On 27th May, 1978, a Commission- 
er was appointed by the Board of Nomi- 
nees to report on the state of construc- 
tion of the flats in question. 


3. The Commissioner, after inspect- 
ing the site, reported that the society 
had not handed over possession of the 
flats in question to respondents Nos. 2 
to 10 and that respondents Nos. 2 to 10 
had not taken their possession. The flats 
under construction were not complete 
and were, therefore, not habitable. Re- 
spondent No. 9 signed the Commissioner’s 
report. 


4. The petitioner alleges that respon- 
dents Nos. 2 to 10 thereafter took posses- 
sion of the flats in violation of the ad- 
interim injunction issued by the Board 
of Nominees, completed the construction 
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and occupied them, Therefore, the peti- 
tioner filed in this court miscellaneous 
civil application No. 105 of 1979 for tak- 
ing action against the respondents under 
the Contempt of Courts Act, 1971. How- 
ever, it appears that that petition was 
withdrawn because the ad-interim in- 
junction which the Board of Nominees 
had issued had yet to be confirmed after 
hearing both the parties. On 5th May, 
1979, both the parties were heard. Upon 
hearing both the parties, the Board of 
Nominees vacated the ad-interim injunc- 
tion, 


5. The petitioner challenged that 
order in Revision Application No. 24 of 
1979 which he filed before the Gujarat 
Co-operative Tribunal. In that revision 
application, no ad-interim injunction was 
given. However, after hearing both the 
sides, the Tribunal allowed the revision 
application and granted an ad-interim in- 
junction. The order of the tribunal shows 
that the ad-interim injunction which the 
Board of Nominees had granted and 
which they had vacated was made abso- 
lute by the Tribunal. The petitioner al- 
leges in this petition that during the 
period during which the ad-interim in- 
junction issued by the Board of Nomi- 
nees was in operation, the respondents 
committed a wilful breach thereof with- 
in the meaning of Section 2 (b) of the 
Contempt of Courts Act, 1971, 


6. The first question which has arisen 
before us is whether we have jurisdic- 
tion to take action under the Contempt 
of Courts Act, 1971 in view of the provi- 
sions of S. 20 of that Act. The ad-inte- 
rim injunction issued by the Board of 
Nominees had been in force from 26-5- 
1978 to 5-5-1979 On that day; it was 
vacated. The present petition was filed 
on 20-11-1979. Notice was issued by this 
Court to respondents on 23-11-1979. 
Therefore, unless the respondents had 
committed wilful breach of the ad-inte- 
rim injunction issued by the Board of 
Nominees, say, between 20-11-1978 and 
5-5-1979 when the ad-interim injunction 
was vacated, no action can be taken 
against them. The petitioner has not 
stated in this petition when the breach 
of the ad-interim injunction was com- 
mitted. It is quite probable that the 
breach of the ad-interim injunction might 
have been committed say between 26-5- 
1978 and 20-11-1978. If it was so, then, 
Section 20 would bar our jurisdiction to 
take action against the respondents under 
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the Contempt of Courts Act, 1971. If 
wilful breach of the ad-interim injunc- 
tion was committed by the respondents 
say between 20-11-1978 and 5-5-1979 
S. 20 of the Contempt of Courts Act, 1971 
would not bar our jurisdiction. In view 
of this state of affairs it was absolutely 
necessary for the petitioner to state in 
his petition when the respondents com- 
mitted wilful breach of the ad-interim 
injunction issued by the Board of Nomi- 
nees. He has not done so. It is the duty 
of the person who institutes an action 
to satisfy the court that it is within time. 
When we say so, we are assuming that 
the information supplied by the peti- 
tioner by filing the present petition 
amounted to the institution of an action 
against the respondents. When the peti- 
tioner was faced with this situation an 
attempt was made to argue that the peti- 
tioner had instituted earlier miscellane- 
ous Civil Application No. 105 of 1979 
in this Court and that the present pro- 
ceedings were a continuation thereof. 
There cannot be a more untenable argu- 
ment than one which Mr. Raval has rais- 
ed on behalf of the petitioner. The ear- 
lier petition stood terminated finally 
when it was withdrawn by the petitioner. 
Thereafter, the Board .of Nominee heard 
both the parties in the matter of ad- 
interim injunction issued by it earlier 
and made an order vacating it, Interven- 
tion of these two events totally discon- 
nect the earlier proceedings under the 
Contempt of Courts Act from the pre- 
sent proceedings. 

7. It has also been argued by Mr 
Raval in that behalf that once contempt 
is committed, unless it is purged, it con- 
tinues to be committed every day and 
every moment and that, therefore, an 
action can be taken against the contem- 
ner at any time. We cannot accede to 
this contention because S. 20 in terms 
places an absolute fetter on the power 
of the court to initiate proceedings for 
contempt after the expiry of a period of 
one year from the day on which con- 
tempt is alleged to have been committed. 
If we accede to the argument which Mr. 
Raval has raised, S. 20 would be render- 
ed redundant because every act of con- 
tempt will ordinarily mean recurring 
contempt from day to day and from 
moment to moment until it is purged by 


an order of the court. We are, therefore, . 


unable to accede to the argument which 
Mr. Raval has raised, because by doing 
so, we cannot deprive the legislative en- 
actment of its force and substance. 
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8. The petitioner has thereupon filed 
a civil application in these contempt 
proceedings in which he prays for con- 
donation of delay. The interesting ques- 
tion, therefore, which has been argued 
is whether in contempt proceedings, the 
court has jurisdiction to condone delay. 
In order to appreciate the rival conten- 
tions which have been raised by Mr. 
Raval on behalf of the petitioner and by 
Mr. Shah on behalf of the respondents, 
it is necessary to reproduce S. 20:— 


“No court shall initiate any proceed- 
ings for contempt, either on its own mo- 
tion or otherwise, after the expiry of 
a period of one year from the date on 
which the contempt is alleged to have 
been committed.” 


He has thereafter invited our attention 
to S. 29 of the Limitation Act, 1963. Sub- 
sec. (2) thereof reads as under:— 


“Where any special or local law pre- 
scribes for any suit, appeal or applica- 
tion, a period of limitation different from 
the period prescribed by the schedule, 
the provisions of S. 3 shall apply as if 
such period were the period prescribed 
by the schedule, and for the purpose of 
determining any period of limitation pre- 
scribed for any suit, appeal or applica- 
tion by any special or local law, the pro- 
visions contained in Ss. 4 to 24 (inclu- 
sive) shall apply only in so far as, and 
to the extent to which, they are not ex- 
ced excluded by such special or local 
aw,” 


Mr. Raval has argued that the Contempt 
of Courts Act, 1971 is a special law which 
prescribes the period of limitation for 
initiating proceedings under that Act. 
Therefore, according to him, the terms 
of sub-sec. (2) of S. 29 are satisfied. He 
has further argued that if the terms of 
sub-sec. (2) of S. 29 are satisfied, then, 
S. 5 of the Limitation Act, 1963 is appli- 
cable to the present proceedings and 
this court has jurisdiction to condone de=- 
lay. The argument which Mr. Raval has 
raised has over-simplified the problem 
which we are required to answer. It 
cannot be gainsaid that in relation to 
Limitation Act, 1963, the Contempt of 
Courts Act, 1971 is a special law. The 
schedule to the Limitation Act does not 
prescribe any limitation for initiating 
proceedings under the Contempt of 
Courts Act, 1971. S. 20 of the Contempt 
of Courts Act, 1971 fills up the lacuna 
and prescribes a period of limitation. He 
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has further argued that no provision of 
the Contempt of Courts Act, 1971 ex- 
pressly excludes the application of Sec- 
tions 4 to 24 (inclusive) of the Limitation 
Act, 1963. This argument which Mr. 
Raval has raised cannot be controverted 
and yet, we are unable to accede to the 
argument which he has raised. It is not 
mere express exclusion of Ss. 4 to 24 
(inclusive) of the Limitation Act, 1963, 
which repels the applicability of S. 5 
of the Limitation Act, 1963 to proceed- 
ings initiated under the Contempt of 
Courts Act, 1971. Thus, apart from the 
express exclusion of Ss. 4 to 24 (inclu- 
sive) which a special or local law may 
provide, it is also necessary to find out 
whether sub-sec. (2) of S. 29 is other- 
wise inherently applicable to a special 
or Jocal law, in the instant case, Con- 
tempt of Courts Act, 1971. If it is in- 
herently not applicable, then, merely by 
virtue of the fact that a special law or 
local law does not exclude application of 
Ss. 4 to 24 (inclusive) of Limitation Act, 
1963, it cannot be applied. 


9. We shall be presently referring to 
a few decisions which have a substantial 
bearing on the issues which have arisen 
before us. However, it cannot be gain- 
said that the contempt proceedings are 
between the contemner and the court. 
If someone brings to the notice of court 
contemptuous action committed by any. 
other person, he merely supplies infor- 
mation to the court and leaves to the 
court the task of taking such action as 
it thinks fit in order to vindicate its own 
authority. He may supply the informa- 
tion in any manner he thinks fit. How- 
ever, supply of that information does 
not amount to institution of a petition 
or an application within the meaning of 
sub-sec, (2) of S. 29. 


10. It is necessary in this context to 
refer to S. 15 of the Contempt of Courts 
Act, 1971:— 


"In case of a criminal contempt, other 
than a contempt referred to in Sec. 14, 
the Supreme Court or the High Court 
may take action on its motion or on a 
motion made by— 


(a) the Advocate General, or 


(b) any other person, with the consent 
in writing of the Advocate General. 
Sub-sec, (2) provides:— 

“In the case of any criminal contempt 
of a Subordinate Court, the High Court 
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may take action on a reference made to 
it by the subordinate court or on a mo- 
tion made by the Advocate General.” 


These factors are required to be satisfied 
in a case where an act of a criminal con- 
tempt has been committed. So far as 
civil contempt is concerned, there does 
not appear to be a corresponding provi- 
sion in the Contempt of Courts Act, 1971. 
Section 6 of the Contempt of Courts Act, 
1971 provides:— 


“A person shall not be guilty of con- 
tempt of court in respect of any state- 
ment made by him in good faith concerns 
ing the presiding officer of any subordi- 
nate court to— 


(a) any other subordinate court, or 
(b) the High Court, 


to which it is subordinate.” 
S. 10 of the Contempt of Courts Act, 1971 
provides: — 

“Every High Court shall have and ex- 
ercise the same jurisdiction, powers and 
authority in accordance with the same 
procedure and practice, in respect of 
contempts of courts subordinate to it as 
it has and exercises in respect of con- 
tempts of itself.” 


It appears to us that whereas in the case] 
of a criminal contempt, the Advocate 
General or any other person with the 
consent in writing of the Advocate Ge- 
neral has been given a statutory right 
to make a motion to the court for taking 
action against the contemner, no such 
statutory right has been conferred upon 
any one in respect of the civil contempt. 
However, in the case of a civil contempt, 
ordinarily a person who is aggrieved by 
such act of contempt brings it to the 
notice of the court. Such a person, in our 
opinion, is nothing more than a relator. 
He cannot be elevated to the status of a 
petitioner or an applicant who has a 
right to institute an action and seek de- 
cision of the court in his favour. There- 
fore, the word ‘application’ used in sub- 
sec. (2) of S. 29 does not have any refer- 
ence to the information which a person 
supplies to the court in regard to an act 
of civil contempt. He may call it an ap- 
plication or petition, He may eall himself 
an applicant or a petitioner. But in sub- 
stance and in reality, he is neither an 
applicant nor a petitioner nor is it an 
application nor petition properly so-call- 
ed. The only status which he enjoys in 
such a case is that of an informant of 
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relator and the status which the appli- 
cation or petition made by him enjoys is 
that of an information. Secondly, as we 
Shall presently show, what S. 20 of the 
Contempt of Courts Act, 1971 provides 
is not the period of limitation as it is 
ordinarily understood. But it is a condi- 
tion precedent to the exercise of Court’s 
power under that Act. It is wrong to say 
that it is a period of limitation in the 
context of which S. 5 of the Limitation 
Act, 1963 can be attracted or can be re- 
sorted to. 


11. Now, let us turn to S. 20 of the 
Contempt of Courts Act, 1971. It does 
not refer to the institution of any pro- 
ceedings for contempt. The very fact 
that it does not refer to the institution 
of any proceedings goes to suggest that 
no application or petition can be institut- 
ed in the true sense of the term for the 
purpose of taking action under the Con- 
tempt of Courts Act, 1971. What Sec. 20 
contemplates is initiation of proceedings 
for contempt. Such initiation may be on 
its own motion by the court or may be 
otherwise, that is to say on the informa- 
tion supplied by someone, in case of civil 
contempt; in the case of criminal con- 
tempt on the motion of the Advocate 
General or on the motion of someone else 
with the consent of the Advocate Gene- 
ral in writing. Court can initiate proceed- 
ings. Initiation of proceedings, for civil 
contempt as well as for criminal con- 
tempt can be done by a court on its own 
motion in addition to what we have stat- 
ed earlier. When the court takes action 
or takes the first step in that direction, 
it does not institute proceedings. Pro- 
ceedings are instituted by a litigant and 
not by the court. A Court merely in- 
itiates proceedings. We, therefore, find 
that S. 20 is such that it does not con- 
template institution of a petition or an 
application by a private individual for 
taking action under the Contempt of 
Courts Act, 1971. It merely contemplates 
initiation of proceedings by a court on 
its own motion or otherwise, The fetter 
which S. 20 places on the jurisdiction of 
the court is that the court shall not in- 
itiate any proceedings for contempt 
either on its own motion or otherwise 
after the expiration of a period of one 
year from the date on which contempt 
is alleged to have been committed. Since 
there is no application or petition before 
the court in such proceedings, the ques- 
tion of condoning delay does not arise. 
Delay can be condoned in a case where 
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a person who has a right fo ‘ institute]. 
action has approached the court after the 
expiry of the period of limitation. S. 20 
does not contemplate such situation. 
When the Court initiates contempt pro- 
ceedings on its own motion, #the ques- 
tion of condoning delay does not arise, 
To illustrate, if the court initiates pro-~i 
ceedings after the expiry of the one 
year from the date on which the alleged 
contempt was committed, who has to 
pray for condoning delay? Who has to 
bring on record the circumstances under 
which delay was caused in initiating the 
proceedings or in other words, does the 
court condone delay caused by it in in- 
itiating proceedings against the alleged 
contemner under the Contempt of Courts 
Act, 1971? To say that the court can con- 
done its own delay is something which 
is beyond our comprehension so far as 
Section 20 is concerned. If the court has 
to condone its own delay, after trotting 
out reasons, the court shall be the pro- 
secutor and the Judge in its own cause, 
That is not what S. 20 of the Contempt 
of Courts Act contemplates. 


12. Mr. Raval has contended that de- 
lay can be condoned both in suo motu 
proceedings as well as in proceedings 
initiated on an application made by a 
person. This argument, in our opinion, 
is absurd because in proceedings initiat- 
ed suo motu, there is none to give rea- 
sons for condoning delay. There is none 
to show sufficient cause for condoning 
delay. The court cannot give reasons for 
condoning its own delay. In view of the 
reasons which have been stated herein« 
before, we are of the opinion that sub- 
sec. (2) of S. 29 of the Limitation Act, 
1963 is not applicable to the instant case. 
Therefore, S. 5 of the Limitation Act, 
1963 cannot be pressed into service in 
the present proceedings, 


13. It has next been argued by Mr. 
Raval that the respondents have not rais~ 
ed the plea of limitation and since S. 29, 
is not applicable to the instant case, as 
held above, S. 3 of the Limitation Act, 
1963 is not available to us. What he has 
tried to show is that since S. 3 of the 
Limitation Act, 1963 is not available to 
us we cannot suo motu raise the plea 
of bar of limitation. Therefore, accord- 
ing to Mr. Raval, it ought to have been 
pleaded. We are unable to accede to this 
argument for the following .reasons:— <, 


14. Even if S. 3 is not’ available ` to 
us, the bar of limitation can always be 
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taken into account by the court irrespec- 
tive of whether it is pleaded by the re- 
spondent or not. In the instant case, 
what S. 20 prescribes is a condition pre- 
cedent to the exercise of courts juris- 
diction. Since it is a condition precedent 
to the exercise of our jurisdiction, irre- 
spective of whether S, 3 is available to 
us or not, it is our duty to see whether 
the condition precedent to the exercise 
of our jurisdiction is satisfied. The Court 
cannot overlook it nor can it defeat the 
statute. In a case of this type, the court 
cannot apronstring itself so a party’s 
pleadings and allow the statute to be 
defeated. 


‘15. A number of decisions have been 
cited before us to show whether delay 
can be condoned after the case has been 
admitted and the defence of bar of limi- 
tation has become available to the re- 
spondents. Those decisions were cited be- 
fore us on the basis that S.5 of the 
Limitation Act, 1963 was applicable to 
the instant case. The petitioner filed, in 
the midst of the final hearing of this 
contempt proceeding, an application for 
condoning delay. It is not necessary for 
us to examine this question because since 
S. 5 of the Limitation Act is not avail- 
able to the contempt proceedings, the 
question whether delay should be con- 
doned before an action has been admit- 


ted to hearing or after it has been ad- 
mitted to hearing, does not arise, 


16. The view which we take leads us 
to the conclusion that the Contempt of 
Courts Act, 1971 is a complete Code. As 
held by the Supreme Court in Hukum- 
dev Narain Yadav v. Lalit Narain Mishra, 
AIR 1974 SC 480— 

“What the court has to see is whether 
the scheme of the special law and the 
nature of the remedy provided therein 
are such that the Legislature intended 
it to be a complete Code. If on an exami- 
nation of the relevant provisions it is 
clear that the provisions of the Limita- 
tion Act are necessarily excluded, then 
the benefits conferred therein cannot be 
called in aid to supplement the provi- 
sions of the special Act.” 

17. In that case, the Supreme Court 
has held that the Representation of the 
People Act, 1951 is a complete code and 
excludes provisions of Ss. 4 to 24 of the 
Limitation Act, 1963. Bearing in mind 
this decision of the Supreme Court, we 
will examine the scheme of the Con- 
tempt of Courts Act, 1971 and shall find 
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out whether it is a cOmplefe code and 
whether it excludes the application of 
the relevant provisions of the Limitation 
Act, 


18. It is necessary to note what dif- 
ference the Parliament has made by re~ 
pealing the earlier Contempt of Courts 
Act and enacting the present one. Where~ 
as the contempt of court remained a live 
issue under the repealed Act until the 
contempt was purged, under the present 
Act, it remains a live issue only for a 
year from the date of its alleged com- 
mission and then becomes dead. Sec. 20 
clearly brings out the Parliament’s in- 
tention that the court ought not to react 
to stale cases of contempt. The principle 
which has been incorporated in Sec, 20 
is that time is the healer of all wounds, 
S. 20 of the Contempt of Courts Act, 
1971 asks the High Court not to be over- 
sensitive and pounce upon the napping 
contemner after what he did has been 
lost merely. This is, therefore, the basic 
change which the Parliament has intro- 
duced in the present statute, 


19. The conclusion which we record, 
therefore, is that no contempt proceed- 
ings can be initiated by a court after the 
expiry of a period of one year from the 
date of the alleged commission of con- 
tempt. Action under Contempt of Courts 
Act, 1971 can be taken if the court has 
applied its mind and initiated proceed- 
ings by passing some order within a 
period of one year from the date of the 
alleged act of contempt. If an application 
for taking action under the Contempt of 
Courts Act, 1971 is filed within a period 
of one year from the date of the alleged 
commission of contempt, but the court 
has passed no order thereon before the 
expiry of one year from the said date, 
such application automatically fails and 
the jurisdiction of the court is barred 
because the court did not apply its mind 
to the complaint or information within 
a period of one year. It is this applica- 
tion of mind by the Court which amounts 
to initiation of proceedings within the 
meaning of S. 20 of the Contempt of 
Courts Act, 1971, 
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20. The view which we are taking 
finds strong support in the decisions to 
which we are now referring, The first 
decision is that of the Supreme Court in 
Baradakanta Mishra v, Mr, Justice Cati- 
krushna Mishra, AIR 1974 SC 2255. In 
that decision, the Supreme Court has 
observed:— 
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“So far as criminal contempt is ron- 

cerned it is a’matter entirely between 
the court and the alleged contemner, No 
one has a statutory or common law right 
to say that he is entitled as a matter of 
course to an order for committal because 
the alleged contemner is guilty of con- 
tempt. All that he can do is to move the 
court and draw its attention to the con- 
tempt alleged to have been committed 
and it will then be for the court, if it 
so thinks fit, to take action to vindicate 
its authority and commit the alleged 
contemner for contempt. It is for the 
court in the exercise of its discretion to 
decide whether or not to initiate a pro- 
ceeding for contempt. Even if the court 
is prima facie satisfied that a contempt 
has been committed, the court may yet 
choose to ignore it and decline to take 
action. There is no right in any one to 
compel the court to initiate a proceed- 
ing for contempt even where a prima 
facie case appears to have been made 
out. The same position obtains even after 
a proceeding for contempt is initiated by 
the court on a motion made to it for the 
purpose. The court may in the exercise 
of its discretion accept an unconditional 
apology from the alleged contemner and 
drop the proceeding for contempt or even 
after the alleged contemner is found 
guilty, the court may, having regard to 
the circumstances, decline to punish him. 
So far as the contempt jurisdiction is 
concerned, the only actors in the drama 
are the court and the alleged contemner. 
An outside party comes in only by way 
of drawing the attention of the court 
to the contempt which has been commit- 
ted; he does not become a party to the 
proceeding for contempt which may be 
initiated by the court.” 
The Supreme Court has in that decision, 
in this context approved the decision of 
the High Court of Bombay in Narendra- 
bhai Sarabhai Hatheesing v. Chinubhai 
Manibhai Seth, AIR 1936 Bom 314. 


21. After having examined the scheme 
of the Contempt of Courts Act, 1971, the 
Supreme Court has further observed as 
follows:— 


“The court may initiate a proceeding 
for contempt suo motu or on a motion 
made by the Advocate General or any 
other person with the consent in writing 
of the Advocate General or on a refer- 
ence made by a subordinate court. 
Where the court indicates a proceeding 
for contempt: suo motu it assumes juris- 
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diction to punish for contempt and takes 
the first step in exercise of it. But what 
happens when a motion is made by the 
Advocate General or any other person 
with the consent in writing of the Advo- 
cate General or a reference is made by 
a subordinate court? Does the Court 
enter upon the jurisdiction to punish for 
contempt and act in exercise of it when 
it considers such motion or reference for 
the purpose of deciding whether it 
should initiate a proceeding for con- 
tempt?” 

The Supreme Court has 
question in the negative:— 


answered the 


“The motion or reference is only for 
the purpose of drawing the attention of 
the Court to the contempt alleged to 
have been committed and it is for the 
court, on a consideration of such motion 
or reference, to decide in exercise of its 
discretion, whether or not to initiate a 
proceeding for contempt. The court may 
decline to take cognizance and to in- 
itiate a proceeding for contempt either 
because in its opinion no contempt prima 
facie appears to have been committed or 
because, even if there is prima facie con- 
tempt, it is not a fit case in which action 
should be taken against the alleged con- 
temner. The exercise of contempt juris- 
diction being a matter entirely between 
the court and the alleged contemner, the 
court, though moved by motion or refer- 
ence may in its discretion, decline to 
exercise its jurisdiction for contempt. It 
is only when the court decides to take 
action and initiates a proceeding for con- 
tempt that it assumes jurisdiction to 
punish for contempt. The exercise of the 
jurisdiction to punish for contempt com- 
mences with the initiation of a proceed- 
ing for contempt, whether suo motu or 
on a motion or a reference. That is why 
the terminus a quo for the period of 
limitation provided in S. 20 is the date 
when a proceeding for contempt is in- 
itiated by the court. Where the court re- 
jects a motion or a reference and de- 
clines to initiate a proceeding for con- 
tempt, it refuses to assume or exercise 
jurisdiction to punish for contempt and 
such a decision cannot be regarded as a 
decision in the exercise of its jurisdiction 
to punish for contempt,” 


22. The next decision is in Gulab 
Singh v. Ramji Das, AIR 1975 All 366. In 
that case, the petitioner had brought to 
the notice of the Court the alleged acts 
of contempt within a period of one 
month, but the court did not pass any, 





202 Guj. 


order before the expiry of period of one 
year. It was, therefore, argued on behalf 
of the petitioner in that case that the 
petitioner should not be allowed to suffer 
for the mistake of the court. He had 
done what was necessary for him to do 
and thereafter the entire matter was þe- 
tween the court and the respondent in 
that case. The proceedings 
Contempt of Courts Act, 1971 were not 
initiated in that case because the court 
thought that no action for contempt 
should be taken during the pendency of 
Writ Petition No. 1015 of 1973. It was 
also contended that the period during 
which that writ petition was pending 
should not be counted for computing the 
period of one year under S. 20 of the 
Contempt of Courts Act. The Allahabad 
High Court rejected that argument as a 
hollow argument and found no thought- 
ful contempt in it. It has in that case 
observed:— 

“There is no provision under the Con- 
tempt of Courts Act which in any man- 
ner stops the running of time of one 
year contemplated by S. 20 of the Act.” 


23. It was also argued on behalf of 
the petitioner in that case that the pro- 
visions of the Limitation Act apply to 
the contempt proceedings. That argu- 
ment was also found hollow by the Alla- 
habad High Court. The view which it 
has expressed in that behalf is that the 
period of limitation has been prescribed 
by S. 20 of the Contempt of Courts Act 

‘and not by the ‘Limitation Act. 

24. The last decision to which it is ne- 
cessary to refer is in N. Venkataraman- 
appa v. D. K. Naikar, AIR 1978 Kant 57. 
It was a case in which the contemner 
had interfered with due course of judi- 
cial proceedings in criminal revision pe- 
tition No. 665 of 1973. The Karnataka 
High Court in that behalf has observed 
as under:— 

“Interference with the course of any 
judicial proceedings constitutes criminal 
contempt as defined in S. 2 (c) (ii) of the 
Act.” 

Proceeding further, it has observed:— 

“Section 20 provides that no court 
Shall initiate any proceedings for con- 
tempt either on its own motion or other- 
wise, after the expiry of a period of one 
year from the date on which the con- 
tempt is alleged to have been committed. 
The bar contained in S. 20 of the Act is 
an absolute bar. It bars initiation of any 
proceedings for contempt after the ex- 
piry of the period of one year from the 
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date on which the contempt is alleged to 
have been committed. The bar is appli- 
cable not only for intimation of contempt 
at the instance of the complainant but 
also against suo motu initiation of pro- 
ceedings by the High Court, The langu- 
age of S. 20 makes it clear that the 
period of one year commences from the 
date on which the contempt is alleged 
to have been committed. After the ex- 
piry of the said period of one year, no 
court can initiate any proceedings for 
contempt either suo motu or otherwise.” 
The Allehabad High Court has rejected 
the argument that it is the date of the 
knowledge of the contempt which is the 
starting point for limitation prescribed in 
S. 20 and not the date on which the con- 
tempt is alleged to have been committed. 
In view of the clear language used in 
S. 20 the Karnataka High Court has 
found it impossible to take the view that 
the date of knowledge of the c>»mplaint 
has any relevance for the purpose of 
computirg the period of limitation. 


25. In the light of the view which 
we have taken, we are of the opinion 
that the petitioner has failed to show 
that the contempt was committed within 
one year of this court having first issu- 
ed notice in this case (23-11-1979). Since 
the condition precedent to the exercise 
of our jurisdiction is not satisfied, our 
jurisdiction to take action under the Con- 
tempt of Courts Act, 1971 is barred 
under S. 20. The petition is, therefore, 
dismissed, Rule is discharged. 


Petition dismissed, 
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not sufficient fo reproduce the language 
of that rule but the party seeking the 
order must establish by affidavit or 
otherwise facts which would satisfy the 
Court that the opposite party is about to 
dispose of the whole or any part of his 
property with a view to obstructing or 
delaying the execution of the decree 
that may be passed in the suit, An order 
of attachment before judgment is a dras- 
tie order and ordinarily the Court would 
be slow in exercising the power confer- 
red upon it under Order 38, Rule 5 for 
the simple reason that if the power is 
not exercised with utmost care and cau- 
tion, it may ruin the reputation and busi- 
ness of the party against whom the 
power is exercised. The Court must act 
with utmost circumspection before issu- 
ing an order of attachment so that the 
power vested in the Court is not abused 
by an unscrupulous litigant as a weapon 
of oppression against the opposite party. 
It is the duty of the Court to take care 
to see that it is not used as an instru- 
ment to coerce the opposite party to 
settle the matter with the party armed 
with an order of attachment before judg- 
ment on the latter’s terms, (Para 2) 


In the instant case the only allegation 
made against the defendants is that they 
disposed of tobacco worth Rs. 3 lakhs to 
the two firms carrying on business in 
Tamil Nadu. Assuming that this allega- 
tion is well-founded, it does not furnish 
sufficient cause for the exercise of power 
under Order 38, Rule 5 for the simple 
reason that defendants who are trading 
in tobacco are bound to enter into con- 
tracts with dealers in tobacco in ordinary 
course of business. There is no allega- 
tion that the tobacco stated to have been 
sold to the two Tamil Nadu parties was 
sold at a price far below the market 
price prevailing at the relevant point of 
time with a view to liquidating the stock- 
in-trade to defeat the decree that may 
be passed in the suit instituted by the 
plaintiff. The very nature of the trans- 
action with the aforesaid two Tamil 
Nadu firms reveals that the defendants 
are wholesale dealers in tobacco and 
have firm roots at the place where they 
are carrying on business. Therefore, this 
single circumstance did not furnish 
‘prima facie’ evidence sufficient to satisfy 
the Court that the defendants were out 
to dispose of their property with a view 
to defeating the claim of the plaintiff, 
should a decree as prayed be passed in 
the suit. (Para 2) 
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for Respondents, 


JUDGMENT:— The appellant-plaintiff 
filed a suit in the Court of the learned 
Civil Judge (Senior Division), Nadiad, to 
recover an amount of Rs. 5,06,348-85 ps. 
from Messrs. Inter-State Trading Corpo- 
ration, a partnership firm, and its three 
partners who are the respondents herein. 
In the said suit the appellant-plaintiff 
took out a Notice of Motion for attach- 
ment before judgment on three grounds 
(1) that the defendants-respondents were 
about to dispose of their property and had 
in fact started selling off the stock-in- 
trade; (2) the defendants intended to 
dispose of their Ambassador and Fiat 
cars and had in fact negotiated for the 
sale of those cars with two different par- 
ties; and (3) that the defendants were 
about to abscond to Pakistan. The pro- 
perties in respect of which attachment 
was sought were set out in detail in the 
Schedule annexed to the Notice of Mo- 
tion. The learned trial Judge dismissed 
the application for attachment before 
judgment on 5th June 1979 and it is 
against that order of dismissal that the 
original plaintiff has preferred this 
appeal. 


2. Under Order 38, Rule 5 of the Code 
of Civil Procedure, the Court is invested 
with power to order attachment before 


judgment if the defendant fails to fur- 
nish security at any stage of the suit. 
Before the Court exercises the power 


under the said rule it must be satisfied 
that the defendant, with intent to ob- 
struct or delay the execution of the de- 
cree that may be passed against him, 
(a) is about to dispose of the whole or 
any part of his property, or (b) is about 
to remove the whole or any part of his 
property from the local limits of the 
jurisdiction of the Court. If the aforesaid 
two conditions are satisfied by affidavit 
or otherwise, the Court may direct the 
defendant to furnish security, in such 
sum as it may specify in its order, to 
produce and place at the disposal of the 
Court, when required, the said pro- 
perty or the value thereof, or such por- 
tion thereof as may be sufficient to 
satisfy the decree. Sub-rule (3) of Rule 
5 of Order 38 empowers the Court to 
direct the conditional attachment of the 
whole or any portion of the property so 
specified in the application at the time 
of the passing of the said order. In the 
instant case attachment before judgment 
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was sought on three grounds set out 
earlier. Out of these three grounds, the 
ground that the defendants are likely to 
run away to Pakistan cannot be invoked 
for the purpose of attachment before 
judgment under Order 38, Rule 5 of the 
Code. That would be a valid ground to 
invoke the Court’s jurisdiction under 
Order 38, Rule 1 of the Code of Civil 
Procedure. In the instant case there is no 
allegation that the defendants are about 
to remove the whole or any part of their 
property from the local limits of the 
jurisdiction of the Court for the obvious 
reason that the properties set out in the 
Schedule appended to the application are 
admittedly outside the jurisdiction of 
the Nadiad Court. The only ground which 
ean, therefore, survive is that the defen- 
dants are about to dispose of the whole or 
any part of their property with a view 
to obstructing or delaying the execution 
of the decree that may be passed against 
them in the suit. In support of the said 
ground the allegation is that the defen- 
dants have disposed of some part of the 
stock-in-trade to (1) Messrs. L. N. Noor- 
uddin & Sons of Trichinopally (Tamil 
Nadu) and (2) Messrs. S. Kadarkhan and 
Sons, Salem (Tamil Nadu). Now the de- 
fendants are dealers in tobacco. They 
had purchased tobacco from the 
appellant firm on credit and the suit also 
is to recover the price of goods sold and 
deliver to the defendants. It is thus 
obvious that the defendants are trading 
in tobacco and if in the usual course of 
business they sold a part of their stock- 
in-trade to the aforesaid two firms carry- 
ing on business in Tamil Nadu, it cannot 
be said that they disposed of the goods 
with a view to obstructing or delaying 
the execution of the decree that may be 
passed against them in the suit institut- 
ed by the appellant. The learned trial 
Judge has rightly observed that in order 
to invoke the jurisdiction of the Court 
under Order 38, Rule 5 of the Code, it is 
not sufficient to reproduce the language 
of that rule but the party seeking the 
order must establish by affidavit or 
otherwise facts which would satisfy the 
Court that the opposite party is about ta 
dispose of the whole or any part of his 
property with a view to obstructing or 
delaying the execution of the decree that 
may be passed in the suit. An order of 
attachment before judgment is a drastic 
order and ordinarily the Court would be 
slow in exercising the power conferred 
upon it under Order 38, Rule 5 of the 


Code for the simple reason that if the 
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power is not exercised with utmost care 
and caution, it may ruin the reputation 
and business of the party against whom 
the power is exercised. The Court must 


act with utmost circumspection before 
issuing an order of attachment so that 
the power vested in the Court is not 


abused by an unscrupulous litigant as a 
weapon of oppression against the oppo- 
site party. It is the duty of the Court to 
take care to see that it is not used as an 
instrument to coerce the opposite party 
to settle the matter with the party arm- 
ed with an order of attachment before! 
judgment on the latter’s terms, The 
learned trial Judge was, therefore, right 
in observing that mechanical reproduc- 
tion of the language of Order 38 Rule 5 
of the Code will not entitle the party to 
an order of attachment before judgment. 
What is important is that the party seek- 
ing an order of attachment before judg- 
ment must place material on record 
which would satisfy the Court that the 
opposite party is about to dispose of the 
whole or any part of his property with a 
view to defeating the decree that may 
ultimately be passed against him in the 
suit. In the instant case we find that the 
only allegation made against the respon- 
dents-defendants is that they disposed of 
tobacco worth Rs. 3 lakhs to the afore- 
said two firms carrying on business in 
Tamil Nadu. Assuming for the sake of 
argument that this allegation is well- 
founded, it does not furnish sufficient 
cause for the exercise of power under 
Order 38, Rule 5 of the Code for the 
simple reason that the defendants who 
are trading in tobacco are bound to enter 
into contracts with dealers in tobacco in 
ordinary course of business, There is no 
allegation that the tobacco stated to have 
been sold to the aforesaid two Tamil 
Nadu parties was sold at a price far be- 
low the market price prevailing at the 
relevant point of time with a view to 
liquidating the stock-in-trade to defeat 
the decree that may be passed in the 
suit instituted by the appellant-plaintiff. 
The very nature of the transaction with 
the aforesaid two Tamil Nadu firms re- 
veals that the defendants are wholesale 
dealers in tobacco and have firm roots 
at the place where they are carrying on 
business in the aforesaid name. I am, 
therefore, of the opinion that the learned 
trial Judge was right in coming to the 
conclusion that this single circumstance 
did not furnish ‘prima facie’ evidence 
sufficient to satisfy the Court that the 
defendants were out to dispose of their 
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property with a view to defeating the 
claim of the appellant-plaintiff, should 
a decree as prayed be passed in the suit 
instituted in the Nadiad Court, 

3to6 x x x x 
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Appeal dismissed, 
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B. J. DIVAN, C. J. AND 
G. T, NANAVATI, J. 
M. J. Purohit and another, Appellants 
v, The Executive Engineer, Gondal and 
another, Respondents, 


Letters Patent Appeal No. 275 of 1974, 
D/- 13-3-1980,* 


Electricity Rules (1956), R. 45 (1) and 
(2) — Scope and applicability — Electri- 
cal installations in quarters attached to 
sub-stations — Licensed contractor not 
engaged — R. 45 (1), if violated. 


Where the Gujarat Electricity Board 
was putting up at three places a complex 
consisting of a sub-station, a control 
room, a yard and quarters for employees 
who would be required to keep constant 
attendance at the sub-station and thus 
the quarters in question were integral 
part of the sub-stations, they were being 
put by by the Board in its capacity as 
suppliers and not in any other capacity. 
Therefore, the provisions of R. 45 (1) 
would not apply since the Board in that 
capacity was neither an owner nor a con- 
sumer. Hence, it was not necessary for 
the Board when it gave the contract of 
work in respect of electrical installations 
in the quarters attached to the sub-sta- 
tions at three centres in question to 
engage the services of a licensed electri- 
eal contractor. No violation of sub-rule 
(1) of Rule 45 took place in this even- 
tuality. Scope and applicability of R. 45 
(1) and (2) explained. S. C. A. No. 1181 
of 1973, dated 4-12-1973 (Guj), Affirmed. 

(Paras 2 to 5) 


M. R. Anand, for Appellants, B. J. She- 
lat, for Respondent No. 1, 


B. J. DIVAN, C. J.:—This appeal under 
Clause 15 of the Letters Patent has been 


*Against judgment of S. H. Sheth, J. in 
X C. Appln. No. 1181 of 1973, D/- 4-12- 
973. 
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filed against the judgment and order of 
our learned Brother S. H. Sheth, J. in 
Special Civil Application No, 1181 of 
4973. Our learned Brother dismissed the 
special civil application and discharged 
the Rule and the original petitioner has 
filed this Letters Patent Appeal against 
the judgment and order of our learned 
Brother, 


2. The facts leading to this litigation 
are that petitioner No. 1 has been work- 
ing as an electrical contractor, He is the 
holder of a licence in that behalf under 
the provisions of the Indian Electricity 
Rules, 1956 and is duly qualified for car- 
rying out electric installation work in 
Junagadh and surrounding areas, The 
second petitioner is the. Secretary of 
Gujarat Vijali Contractors’ Mandal and 
he thus comes in on behalf of the asso- 
ciation of electrical contractors working © 
throughout the State of Gujarat. The 
Gujarat Electricity Board wanted to 
carry out electrification work of the staff 
quarters of the Board at Sardhar, Virpur 
and Talaja. Tenders were invited and 
petitioner No. 1 submitted his tender. 
Respondent No. 2 is also an electrical 
contractor, though not qualified and 
licensed to carry on that work, and three 
other persons also submitted their ten- 
ders. The tender of respondent No, 2 was 
accepted though he did not hold a licence 
to carry out the work of electrical con- 
tractor for installation work and the 
tender of petitioner No. 1 was rejected. 
The association of licenced electrical con- 
tractors has entered in the present dis- 
pute between the first petitioner and the 
Executive Engineer of the Gujarat Elec- 
tricity Board who is the first respondent 
herein. The petition has been filed by 
the two petitioners against rejection of 
the tender of petitioner No. 1 and ac- 
ceptance of the tender of respondent No. 
2. The main question which is required 
to be considered is under Rule 45 of the 
Indian Electricity Rules, 1956. That rule 
provides as follows; 


“Precautions to be adopted by consu- 
mers, owners, electrical contractors, elec- 
trical workmen and suppliers— (1) No 
electrical installation work, including 
additions, alterations, repairs and adjust- 


ments to existing installations, except 
such replacement of lamps, fans, fuses, 
switches, low voltage domestic appli- 


ances and fittings as in no way alters its 
capacity or character, shall be carried 
out upon the premises of or on behalf of 
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any consumer or owner, for the purpose 
of supply to such consumer or owner, 
except by an electrical contractor licens- 
ed in this behalf by the State Govern- 
ment and under the direct supervision 
of a person holding a certificate of com- 
petency issued or recognised by the State 
Government: 


Provided that in the case of works 
executed for or on behalf of the Central 
Government and in the case of installa- 
tions in mines, oil fields and railways, 
the Central Government and in other 
cases the State Government may, by 
notification in the Official Gazette ex- 
empt, on such conditions as it may im- 
pose, any such work described therein 
either generally or in the case of any spe- 
cified class of consumers or owners, from 
so much of this sub-rule as requires such 
work to be carried out by an electrical 
contractor licensed by the State Govern- 
ment in this behalf,” 


Under sub-rule (2), suppliers are prohi- 
bited from connecting electrical installa- 
tions with the supply lines if the instal- 
lation had not been carried out in accord- 
ance with sub-rule (1). We are not con- 
cerned with sub-r. (3) of R. 45. It is thus 
clear that so far as the suppliers are con- 
cerned, R. 45 cl. (2) requires the suppliers 
to see to it that electrical installations 
work at any premises is carried out by 
licensed electrical contractors, that is 
contractors who are licensed by the State 
Government in this behalf. The electrical 
contractor must be licensed and the per- 
son who supervises the installation work 
must also be a holder of a certificate of 
competency issued or recognised by the 
State Government. Thus, in order to pre- 
vent accidents and in order to see that 
safety is properly assured, this rule has 
been made under the powers conferred 
on the State Government by Section 37 
of the Indian Electricity Act, 1910. Rules 
have been made by the Central Electri- 
city Board after following the procedure 
laid down by Section 38 of the Act. The 
emphasis is on the words “consumers or 
owners”. Mr. Anand has emphasized and 
pressed before us that the Gujarat Elec- 
tricity Board which is otherwise a sup- 
plier is, for the purpose of quarters for 
its employees, the owner of the premises 
and hence would fall within the provi- 
sions of sub-rule (1) of Rule 45. As 
against this contention, it must be borne 
in mind that the question as to how ten- 
ders were invited for the electrical in- 
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stallations in the quarters has been point- 
ed out in the affidavit-in-reply. The affi- 
davit is by R. D. Mehta, Executive En- 
gineer (Construction) of the Gujarat Elec- 
tricity Board, being affidavit dated Sep- 
tember 18, 1973. In paragraph 6 of the 
affidavit-in-reply it has been pointed out 
that in the Fourth Five Year Plan two 
schemes were approved by the Govern- 
ment, namely, (1) Talaja 33 KV Sub-sta- 
tion and lines and (2) Sardhar 33 KV. 
Sub-station and lines. Over and above 
these two schemes, the Gujarat Electri- 
city Board also included a third scheme, 
that is, Virpur 33 KV Sub-station, though 
it was not included in the plan formulat- 
ed by Government, As the Gujarat Elec- 
tricity Board had taken up the aforesaid 
three schemes, a tender notice was issued 
in ‘Jansatta? as has been mentioned by 
the petitioner in Exhibit A and it was 
also mentioned in the tender notice that 
the tenders were invited from experienc- 
ed contractors. It has been pointed out in 
paragraph 8 of the affidavit-in-reply that 
the Board had to carry out various acti- 
vities in implementing the schemes fram- 
ed by it. The Board employs qualified 
persons to mainly do the work of super- 
vision and it is further stated that for 
the purpose of carrying out the works 
of the same, tenders are invited and 
works are given on contract to various 
contractors, It is stated that all these 
works are supervised by the employees 
of the Gujarat Electricity Board who are 
qualified to supervise the same, In para- 
graph 9 it is stated: 


“I say that the aforesaid three schemes 
included a sub-station consisting of con- 
trol room, yard, office and quarters. I 
say that the main work of a sub-station 
is to receive high voltage electrical 
energy and transform it into low voltage 
electrical energy for transmission to vil- 
lages. I say that similarly a control room 
controls such transmission lines, I say 
that in the yard transformers, switches, 
coil circuit, brakes and other equipment 
are installed. I say that all these works 
require constant presence of the qualifi- 
ed employees and therefore, their quar- 
ters are also constructed as a part of the 
same sub-station. I say that when the 
work of construction of a sub-station is 
going on, it is done under the constant 
supervision of the employees of the 
Board. I say that as the Board does not 
employ a large number of persons for 
carrying out the installation work, ten- 
ders are invited from the contractors, I 
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say that every work which is being car- 
ried out by the contractors is done under 
the constant supervision of the qualified 
employees of the Board.” 


In view of what has been stated in para- 
graphs 6, 7, 8 and 9 of the affidavit-in- 
reply, it is clear that the Gujarat Elec- 
tricity Board was putting up a complex 
for the sub-station at each of the three 
centres, namely, Talaja, Virpur and Sar- 
dhar. At each place there was a complex 
consisting of a sub-station, a control 
room, a yard and quarters for the em- 
ployees who would be required to keep 
constant attendance at the sub-station. 
The quarters for the staff who are work- 
ing at the sub-station are part of the 
sub-station complex and thus connected 
with the functioning of the Gujarat Elec- 
tricity Board as supplier of electricity. 
It is undoubtedly, the owner of the quar- 
ters but it is not as the owner that the 
quarters are put up. The quarters are put 
up as an integral part of the sub-station 
which the Gujarat Electricity Board has 
to instal as part of its functioning as sup- 
plier. It is possible that in its capacity 
as employer the Gujarat Electricity 
Board may put up a housing colony or 
it may put up residential quarters by 
way of providing amenities to its em- 
ployees or it may put up an office, for 
its office staff. In such cases, the office 
building or the housing colony will not 
be an integral part of the functioning of 
the Gujarat Electricity Board as sup- 
plier. Therefore, the two functions of the 
Gujarat Electricity Board, one as supplier 
and another as employer, or the body 
running the administration which would 
require offices for its functioning, have 
to be separated. If the construction work 
is put up by the Board as part of its 
functioning as supplier, it would be put- 
ting it up not in its capacity as owner of 
the premises but as a supplier and the 
requirement of sub-rule (1) of Rule 45 
only is in connection with owners or 
consumers, not in connection with sup- 
pliers. The only requirement of sub- 
rule (2) is that the supplier will not con- 
nect electrical installation which has 
been carried out in contravention of sub- 
rule (1) with the works of the supplier. 
So far as the quarters which are an in- 
tegral part of the sub-station are con- 
cerned, they are altogether different 
from the works which are referred to in 
sub-rule (1) of Rule 45 so far as owners 
or consumers are concerned. Gujarat 
Electricity Board is neither an owner nor 
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a consumer so far as the quarters which 
are an integral part of the sub-station 
are concerned. This distinction between 
the two functions of the Gujarat Elec- 
tricity Board, one as supplier and the 
other when it functions in any other 
capacity, has to be borne in mind. So 
far as the capacity other than the capa- 
city as supplier is concerned, it will be 
the owner of the premises and would be 
bound by sub-rule (1) unless a special 
exemption has been granted by Govern- 
ment concerned functioning under the 
proviso to sub-rule (1) of Rule 45. 


3. In the instant case we find from 
the affidavit-in-reply that the quarters in 
question which were constructed at 
Talaja, Sardhar and Virpur were inte- 
gral parts of the sub-stations which were 
being put up by the Gujarat Electricity 
Board at these three different centres. 
They were being put up in the capacity 
as suppliers and not in any other capa- 
city and therefore, looking to the word- 
ing of Rule 45, sub-rule (1), the provi- 
sions of sub-rule (1) will not apply since 
the Board in that capacity is neither an 
owner nor a consumer, 


4. Under these circumstances, our 
conclusion is that in the light of the facts 


and circumstances of this case which 
have been pointed out by the affidavit- 
in-reply dated September 18, 1973, it 


was not necessary for the Gujarat Elec- 
tricity Board when it gave the contract 
of work in respect of electrical installa- 
tions in the quarters attached to the sub- 
stations at Virpur, Talaja and Sardhar 
to engage the services of a licensed elec- 
trical contractor. No violation of sub- 
rule (1) of Rule 45 took place in this 
eventuality. However, we wish to make 
it clear that if the capacity of the Elec- 
tricity Board had been other than that 
of supplier, sub-rule (1) of Rule 45 would 
certainly apply, 

5. Mr. Anand is right when he con- 
tends that our Brother S. H. Sheth, J. 
has imported the meaning of owner of 
mines while reading sub-rule (1) of 
Rule 45 when that is not called for but 
even independently of the reason which 
appealed to our learned Brother, our 
conclusion is the same, namely, that sub- 
rule (1) of Rule 45 does not apply to 
these particular three installations in the 
quarters attached to the sub-stations at 
Virpur, Talaja and Sardhar, 


6. Allegations have been made in the 
petition regarding mala fides on the part 
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of the officers of the Gujarat Electricity 
Board at the time of inviting tenders and 
these allegations have been: denied in the 
affidavit-in-reply. Since it is not possible 
to ascertain or decide the question of 
mala fides merely on the affidavit and 
since it is not possible for us to do so on 
the materials before us, we refrain from 
expressing any opinion regarding the 
averments of mala fides, : 
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7. In our opinion, the conclusion 
reached by our learned Brother was cor- 
rect though the reasons which appealed 
to him are different from the reasons 
which appealed to us. This Letters Pa- 
tent Appeal therefore, fails and is dis- 
missed, There will be no order as to costs, 


Appeal dismissed, 
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AIR 1980 HIMACHAL PRADESH 1 
T. U. MEHTA C. J. AND T. R. HANDA J. 


Sunder and others, Appellants v. Kirpu 
and others, Respondents, 

Letters Patent Appeal No. 21 of 1973, 
D/- 29-5-1979* 

Himachal Pradesh (Courts) Order 
(1948), Para 32(1) (b) — Second appeal 

decree in land suit — Decree 

challenged must “directly and not inci- 
dentally involve some claim to or ques- 
tion respecting the property of the value 
mentioned im the para”. AIR 1956 All 
348 and AIR 1923 Bom 23 (1) Dissented 
from. 


In view of Para 32 (1) (b), a second ap- 
peal would lie in respect of a land suit, 
if the decree challenged “directly” in- 
volves, some claim to or question respect- 
ing the property of the value of Rupees 
250/- or upwards but below Rs. 1000/-, 
with the condition that the first appellate 
court must have varied or reversed the 
decree of trial court, and in the case of 
value of over Rs. 1000/- irrespective of 


whether the first appellate court 
has varied or confirmed the decree of 
trial court, 


In a suit for possession by redemption, 
the appellants herein, who were parties, 
to the suit, claimed that they being 
tenants in possession of different parcels 
of the disputed land, they are entitled 
to remain in such possession even 
if the suit property is allowed to be re- 
deemed. The suit was decreed by the 
trial Court against the appellants. In the 


*Against judgment of R. S. Pathak C. J. 
reported in AIR 1972 Him Pra 144, 


Gw/HW/D689/79/AMG/DVT 
1980 Him. Pra/1 (1) I G—20 





first appeal the trial Court’s decree was 
confirmed. As far as the second appeal 
was concerned, the claim of the appel- 
lants was a claim to the tenancy rights as 
distinguished from the ownership rights 
over the land in question. In other words 
tenancy rights over the suit land con- 
stituted “the property” to which a claim 
was advanced or respecting which a ques- 
tion was directly involved, and not the 
suit land itself which was indirectly or 
incidentally involved in the decree chal- 
lenged in the second appeal and there 
being no evidence that the tenancy rights 
could be valued at more than Rs. 1000/- 
no second appeal was maintainable 
against the order of the first appellate 
Court confirming the decree of the trial 
Court. AIR 1972 Him Pra 144 Affirmed. 
AIR 1956 All 348 and AIR 1923 Bom 23 
(1) Dissented from. (Paras 14 to 18) 


Cases Referred : Chronological Paras 
AIR 1968 Cal 316 13, 21 


AIR 1965 SC 1440 11, 13 
AIR 1965 Him Pra 23 21 
AIR 1963 Cal 13 20, 21 
ATR 1962 Orissa 154 . .21 
AIR 1960 Andh Pra 286 (FB) 21 
AIR 1956 Ajmer 15 21 
AIR 1956 All 348: 1956 All LJ 196 20 
AIR 1923 Bom 23 (1) 20 


Inder Singh. for Appellants; Chhabil 
Dass, for Respondents, 


T. U. MEHTA, C. J.:— 
Patent Appeal is preferred against the 
judgment and order recorded by the 
Chief Justice Shri R. S. Pathak (as he 
then was) sitting singly on 22-6-1972 in 
R. S. A. No. 22 of 1969. The learned 
Chief Justice has held that the second 
appeal preferred by the present appel- 
lants, Sunder and others, was not compe- 


This Letters 


2H.P. ([Prs. 1-8] Sunder v. Kirpu (T. U. Mehta C. J.) 


tent under clause (b) of Paragraph 32 (1) 
of the Himachal Pradesh (Courts) Order 
1948 (hereinafter referred to as “the 
Order”). 

2. Short facts. of the case are that the 
respondent No. 1, Kirpu, filed this suit 
for redemption of the suit property and 
for obtaining possession thereof on re- 
demption. Kirpu became the owner ofthe 
equity of redemption with regard to the 
suit property by virtue of the sale deed 
found at Ex. PW 1/A which is dated 22 
Posh 1999 BK. This equity of redemption 
was purchased by him for the amount of 
Rs. 1300/- The present appellants claim 
that they are the tenants on the land in 
question and are, therefore, entitled to 
the possession of this land as such. They 
are, therefore, joined as parties to this 
suit. 

3. The suit was decreed by the trial 
court on 30-5-1962 and this decree of the 
trial court has been affirmed by the Dis- 
trict Judge concerned in appeal on 26-8- 
1968. 

4. It is an admitted position that the 
original mortgage which is sought to be 
redeemed, was for the amount of Ru- 
pees 470/- and that the suit was. therefore, 
valued accordingly. 

5. The present appellants, who are 
tenants in the land, feeling aggrieved by 
the decision of the District Judge con- 
firming the decree of the trial court, pre- 
ferred second appeal in the High Court, 
It is this second appeal which has been 
dismissed by the learned Single Judge 
on the ground that the same was not 
competent under the above referred 
cl. (b) of paragraph 32 (1) of the Order, 

6. Paragraph 32 of the order provides 
for appeal from the appellate decree and 
states as under: : 


“32. (1) A Second appeal shall lie to 
the Court of the Judicial Commissioner 
in any of the following cases from an ap- 
pellate decree of a District Court on any 
ground- which would be a good ground 
of appeal if the decree had been passed 
in an original suit, namely:— 

(a) in a small cause suit or unclassed 
suit, 

(i) if the value of the suit is one thou- 
sand rupees or upwards, or the decree 
involves directly some claim to, or ques- 
tion respecting. property of like value, 
and the decree of the District Court 
varies or reverses, otherwise than as to 
costs the decree of the Court below, or 

(ii) if the value of the suit is two 
thousand five hundred rupees or upwards 


ALR. 


or the decree of the District Court in- 
volves directly some claim to, or ques- 
tion respecting, property of like value; 
(b) in a land suit, 

(i) if the value of the suit is two 
hundred and fifty rupees or upwards, or 
the decree involves directly some claim 
to, or question respecting, property of 
like value, and the decree of the District 
Court varies or reverses otherwise than 
as to costs the decree of the Court be- 
low, or 

(ii) if the value of the suit is one 
thousand rupees or upwards, or the de- 
cree of the District Court involves 
directly some claim to, or question res- 
pecting, property of like value. 


(2) The provisions of Order XLI of the 
Civil P. C., 1908, other than Rule 35 of 
the said order shall apply, as far as may 
be, to a second appeal under this para- 
graph and to the execution of a decree 
passed on any such appeal.” 


7. Obviously the present suit is a 
land suit and, therefore, this clause (b) 
of sub-para. (1) of para 32 has an ap- 
plication to the facts of this case. It ap- 
pears from the judgment recorded by 
the learned Single Judge that when the 
matter was argued before him, it was 
contended that sub-clause (i) of cl. (b) 
was no bar to the second appeal inas- 
much as the decree passed by the Dis- 
trict Court cannot be said to be confirm- 
ing the decree of the trial Court. This 
argument, however, does not survive to 
be considered as the same is not pressed’ 
during the course of the hearing of this 
appeal. 


8. The learned Advocate of the ap- 
pellants, however, contended that this 
suit is covered by sub-clause (ii) of cl. (b) 
inasmuch as the decree of the District 
Court involves directly a claim to, or a 
question respecting, the suit property 
which is obviously of the value of more 
than a thousand rupees, having regard 
to the fact that the equity of redemption 
was purchased by the plaintiff for the 
amount of Rs. 1300/-. This argument was 
based on the fact that the appellants 
claim tenancy rights and this claim must 
necessarily be considered as a claim to 
the suit property. At any rate, according 
to the learned Advocate of the appellants, 
claim over the tenancy rights should be 
considered as directly involving a ques- 
tion “respecting” the suit land itself. In 
other words, the contention of the ap- 
pellants is that as they have claimed 
tenancy rights in different parts of the 
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suit property, it should be held that the 
decree of the District Court directly in- 
volved a question respecting the suit 
property. In support of this contention the 
learned Advocate of the appellants has 
put reliance on the interpretation given 
to a similar provision found in Section 110 
of the Civil P. C. 1908 and Art. 133 (1) 
(b) of the Constitution as it stood previ- 
ous to its amendment in the present 
form, 


9. Section 110 of the Civil P. C. 1908 
provided for the value of the subject 
matter in cases in which appeal lay to 
the Supreme Court under Section 109 
thereof. First part of Section 110 provid- 
ed that cases which could be carried to 
the Supreme Court in appeal under Sec- 
tion 109, must have a subject matter of 
the value of Rupees twenty thousand or 
upwards, Second part of the section 
which is relevant for our purpose was 
in the following terms:— 


“or the judgment, decree or final order 
must involve, directly or indirectly, some 
claim or question to or respecting pro- 
perty of like amount or value”. 

“Thus under this part an appeal lay to 
the Supreme Court even if the main 
subject matter of the suit could be valued 
at less than twenty thousand rupees, but 
the judgment, decree or the final order 
is found involving, directly or indirectly, 
some claim or question to or respecting 
the property of the value of rupees twenty 
thousand. Thus the section stipulated a 
distinction between value of the subject 
matter of the suit and the value of the 
property involved in the suit, and per- 
mitted the party to file an appeal to the 
Supreme Court if there was a claim or 
question to or respecting the property 
worth rupees twenty thousand or more, 


10. A corresponding and similar pro- 
vision was at the relevant time found 
even in Article 133 of the Constitution 
which contemplates the appellate juris- 
diction of the Supreme Court in appeal 
from the High Courts. Clause (b) of Arti- 
cle 133 (1), as it stood at that time, pro- 
vided for an appeal to the Supreme Court 
if the High Court certified “that the judg- 
ment, decree or final order involves 
directly or indirectly some claim or ques- 
tion respecting the property of like 
amount or value”, 

11. Clauses (a) and (b) of Art. 133 (1), 
as they stood before the amendment of 
the Article, have been considered by the 
Supreme Court in Chittarmal v. Panna- 
lal reported in ATR 1965 SC 1440. In that 
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case, the Supreme Court has observed that 
to attract the application of Art. 133 (1) 
(b), it is essential that there must be, 
besides other conditions, a judgment in- 
volving directly or indirectly some claim 
or question respecting property of an 
amount or value not less than rupees 
twenty thousand. Explaining the scope of 
clauses (a) and (b), the Supreme Court 
has observed that under clause (a) what 
is decisive is the amount or value of the 
subject matter in the court of first ins- 
tance and still in dispute in appeal to the 
Supreme Court, under clause (b) it is 
the amount or the value of the property 
respecting which a claim or question is 
involved in the judgment sought to be 
appealed from. In the opinion of the 
Supreme Court, the property respecting 
which the claim or question arises, must 
be property in addition to or other than 
the subject matter of the dispute and, 
therefore, if there is involved in an ap- 
peal a claim or question respecting the 
property of an amount or value not less 
than rupees twenty thousand in addition 
to or other than the subject matter of 
the dispute, clause (b) would apply. 


12. The Supreme Court applied this 
principle to the facts of the case before 
it and finally observed that it could not 
be said that a judgment dealing with a 
claim to money alleged to be due from 
an agent for price of property belong- 
ing to the principal sold by the agent, 
either directly or indirectly involved a 
claim or question respecting the pro- 
perty which was sold. It would be 
worthy to note at this stage that the con- 
tention which was raised before the 
Supreme Court was that the money due 
from an agent would have reference to 
the property which was actually sold 
through the agent in question and, 
therefore, clause (b) of Article 133 (1) 
would be attracted and the valuation 
which would be taken into account 
would be the valuation of the property 
which was sold through the concerned 
agency. This contention was rejected by 
the Supreme Court, 


13. So far as the cases involving 
claims to tenancy over a particular piece 
of land are concerned, the reported de- 
cisions of the High Courts in India are 
not uniform. because, while some High 
Courts have held that a claim to tenancy 
rights is a claim which directly involves 
a question respecting the immoveable 
property with regard to which the ten- 
ancy rights are claimed, some other 


4 H. P. [Prs, 13-18] Sunder v, 


High Courts have taken a contrary view. 
However, if the above referred decision 
given by the Supreme Court in Chittar- 
mal v, Pannalal is taken to mean that 
the word “property”, which is referred 
to in clause (b) of Article 133 (1), should 
be construed as property regarding 
which the actual dispute exists, and not 
the property with which the actual dis- 
pute has a remote connection—the for- 
mer set of decisions should be treated as 
implicitly overruled as held by the 
Calcutta High Court in Ramric Lal v. 
Sachindra Narayan reported in AIR 1968 
Cal 316. However, before considering 
the reported decisions which are cited 
at the Bar during the course of the hear- 
ing of this appeal, we would prefer to 
construe the provisions contained in 
sub-clause (ii) of clause (b) of para 32 (1) 
of the order according to the settled 
principles of interpretation of statutes, 


14. On proper analysis of sub-cls. (i) 
and (ii) of clause (b) of para 32 (1) of 
the Order, the following undisputed 
position is revealed:— 

(a) If the value of particular land suif 
is of Rs. 250/- or upwards, but below 
rupees one thousand, and the decree of 
the District Court varies or reverses the 
decree of the trial court, a second ap- 
peal would lie, 

(b) If, however, the value of a land 
suit is one thousand rupees or upwards, 
a second appeal would lie, irrespective 
of the question whether the District 
Court varies or confirms the decree of 
the court below. 


(c) The above referred sub-cls. (i) and 
(ii) would respectively apply even in 
cases where the decree in question 
directly involves some claim to or ques- 
tion respecting the property of the 
value as envisaged by each of them. 


15. It is obvious that both the sub- 
clauses of cl. (b) comprehend even the 
cases wherein the value of the suit is 
different from the value of the property 
to which a claim is advanced or respect- 
ing which a question is involved in that 
very suit. In the cases belonging to 
this category, if the value of such a pro- 
perty is rupees one thousand or more, 
sub-cl. (ii) would apply, and a second 
appeal would lie even if the value of 
the suit is less than rupees one thousand 
and the decree of the District Court is 
a confirmatory one. 

16. Therefore, the real question which 
arises to be considered in such cases is, 
what is the value of the property to or 
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respecting which a claim or question isl 
“directly” involved in the suit. 

17. Speaking of the facts of the in- 
tant case, it is obvious that this suit is 
a suit for possession by redemption, The 
appellants, who are parties, to the suit, 
claim that they being tenants in posses- 
sion of different parcels of the disputed 
land. they are entitled to remain in 
such possession even if the suit property 
is allowed to be redeemed, The claim 



























rights 
over the suit land constitute “the pro- 
perty” to which a claim is advanced or 
respecting which a question is directly 
involved in this suit. In our opinion, 
the correct interpretation of sub-cl. (ii) 


is the actual “property” which is “direct- 
ly” involved in the dispute between the 
parties. It should be remembered that 
the word “property” as used in sub- 
clause (ii) signifies only that property re- 
garding which the dispute exists and 
not the property regarding which none 
of the parties is at issue. The reason 
for adopting such an approach is that 
the Legislature can be presumed to be 
anxious to provide appeals only for the 
redress regarding the real disputes and 
not regarding imaginary disputes, 


ter that it has advisedly used the word 
“directly” to signify that the claim to or 


“directly” and not indirectly or inci- 
dentally. It is not without significance’ 
that unlike S. 110 of the Civil P. C., 1908 
and cl. (b) of Article 133 (1) referred to 
above, sub-cl, (ii) of cl. (b) of para. 32 (1) 
of the order does not use the word “in- 
directly” with reference to the claim or 
question regarding the property in dis- 
pute. The net result, therefore, is that 
the valuation which is envisaged by sub- 
cl. (ii) of cl. (b) is the valuation only of 
property which is directly in dispute. To 
put it in other words, this valuation 
must be determined with reference to 
the property rights of the appellants in 
respect of which prejudice has been caus- 
ed to him by the judgment appealed 
against. 


18. Applying this principle fo the 
facts of the present case, therefore, we 
find that prejudice against which the ap- 
pellants have complained of is with re- 
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gard to their tenancy rights and, there- 
fore, these tenancy rights should be con- 
sidered as the property regarding which 
a direct dispute exists. If the valuation 
of these tenancy rights can be put to 
more than rupees one thousand, then of 
course, sub-cl. (ii) of cl. (b) would apply. 
But there is no evidence to show that 
tenancy rights over which the appellants 
have advanced their claim could be 
valued at more than rupees one thousand, 


19. We shall now shortly advert: to 
some of the cases which have bearing on 
the above discussion. 


20. A Division Bench of Allahabad 
High Court has decided in Central Tal- 
kies v. Dwarka Prasad, reported in AIR 
1956 All 348, that the word “property” 
used in cl. (b) of Art. 133 (1) does not 
necessarily mean the subject-matter of 
the dispute and can be interpreted to 
mean some property which might be 
other than the subject-matter of the dis- 
pute which may be affected by the deci- 
sion in the suit. So far as the statement 
of a bare principle is concerned, the 
above observations cannot be objected 
to, but on application of the principle to 
the facts of the case before it, the said 
High Court has held that although the 
right of tenancy which the applicants 
claimed, would be worth less than rupees 
twenty thousand, he was certainly lay- 
ing claim to possession over. the building 
of the Cinema House which was worth 
more than rupees twenty thousand and, 
therefore the case did involve directly a 
claim in respect of the property worth 
rupees twenty thousand and, therefore, 
it satisfied the requirement of sub-cl. (b) 
of Art. 133 (1) of the Constitution. This 
decision is definitely in favour of the 
view propounded by the appellants in 
this appeal. Similar view seems to have 
been taken by the High Court of Bom- 
bay in Kastur Bhai v. Hiralal reported 
in AIR 1923 Bom 23 (1) and the Calcutta 
High Court in Ram Lakshman Singh v. 
Girindra Mohan, reported in AIR 1963 
Cal 13 wherein it is observed that even 
if the claim for ejectment may be of the 
value which is less than rupees twenty 
thousand, the test laid down in Art. 133 
(1) (b) is satisfied, if the property from 
which the tenant is sought to be ejected 
is of the value of Rs. twenty thousand or 
upwards. 


21. We, however, find that this view 
is not shared by other High Courts. As 
already observed above, the Calcutta 
High Court itself has taken a different 
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view overruling the above referred 
decision given in Ram Lakshman Singh 
v. Girindra Mohan in the later decision 
of Ramric Lal v. Sachindra Narayan 
(AIR 1968 Cal 316). Where it is held 
that in a suit by landlord for eviction of 
a tenant, the subject matter of the suit 
is the tenancy of the tenant and no ques- 
tion respecting the premises let out to 
the tenant is involved in such a suit and, 
therefore, the tenant is not entitled to a 
certificate under Art. 133 (1) (b) of the 
Constitution. The Judicial Commis- 
sioner, Ajmer has taken the same view 
in a case which was for a declaraton re- 
garding adoption in Lakshman Singh v. 
Rupkunwar reported in AIR 1956 Ajmer 
15. A Division Bench of Orissa High 
Court has held in Vyasyaraju v. Provas 
Chandra reported in AIR 1962 Orissa 154, 
that the words “like amount or value” 
in Art. 133 (1) (b) qualify not merely the 
word “property” occurring immediately 
before them but the entire expression 
“some claim or question respecting pro- 
perty” and the valuation must be deter- 
mined with reference to the property 
right of the appellant in respect of which 
prejudice has been caused to him by the 
judgment appealed against. Even Andhra 
Pradesh High Court has taken the same 
view in Smt. Kishore Devigaru v. B. G. 
Chorani reported in AIR 1960 Andh Pra 
286 (FB). This view is shared even by 
the Judicial Commissioner, Himachal 
Pradesh in Krishan Dev v. Ram Piari 
reported in AIR 1965 Him Pra 23. 


22. For the reasons already stated, we 
prefer the second view and, therefore, 
confirm the judgment of the learned 
single Judge against which this Letters 
Patent Appeal is preferred, 


23. This appeal accordingly fails and 
the same is dismissed without any order 


as to costs, 
Appeal dismissed, 
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Shankar Dass, Petitioner v. State of 
Himachal Pradesh and others, Respon- 
dents. 

Civil Writ Petn. No. 45 of 1979, D/- 
25-5-1979, 

Constitution of India, Art. 226 — Plead- 
ings — Writ petitions are decided on 
pleadings — Petitioner not to resort to 
suppressio veri or suggestio falsi — 
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Courts to discourage attitude of taking 
interim orders based on suppressed facts. 


Writ petitions are decided merely on 
pleadings stated on oath and, therefore, 
it is the duty of the litigants not to re- 
sort to suppressio veri or suggestio falsi 
with regard to any material fact at the 
time of filing the writ petitions. If a pe- 
titioner subsequently comes out with 
some material fact which could have 
made a difference in the interim order 
obtained by him from the Court, there is 
no escape from the conclusion that he 
has done so with a view to procure an 
ex parte order in his favour, by keeping 
the court in dark as regards the facts 
which were within his knowledge. Such 
an attitude on the part of a petitioner 
can never be encouraged when the extra- 
ordinary jurisdiction contemplated ‘by 
Art. 226 of the Constitution is sought to 
be invoked. (Para 10) 

Inder Singh and H. M. Sharma, for 
Petitioner; H. K. Paul, Assistant to the 
Advocate-General, for Respondents, 


T. U. MEHTA, C. J:— Petitioner 
Shanker Dass has filed this writ petition 
with the prayer that the show cause no- 
tice found at Annexure A of Oct., 1978 
and the action pursuant to it for dis- 
qualifying him from contesting pancha- 
yat election for five years and for dis- 
pensing with his services as the Presi- 
dent of the Gram Panchayat Nalag be 
quashed. 

2. The short facts leading to this 
writ petition are that the petitioner was 
elected as a President of Gram Pancha- 
yat Nalag in the year 1973 and there- 
after in Dec., 1978 he was re-elected as 
such. On 15th Jan., 1979 he took oath 
of his office. 


3. By order, dated 22nd February 1979 
found at Annexure D, the Governor of 
Himachal Pradesh has been pleased to 
disqualify the petitioner from contesting 
panchayat election for five years and 
also to dispense with his services as a 
President of Gram Panchayat, Nalag, 
under Sec. 57 of the Himachal Pradesh 
Panchayati Raj Act 1968. This order is 
passed on the basis of an enquiry con- 
ducted and the subsequent show cause 
notice of Oct., 1978 which is found at 
Annexure A which has been endorsed to 
different persons on 6th Nov., 1978. 

4, Now the contention of the petition- 
er is that according to Section 54 of the 
Himachal Pradesh Panchayati Raj Act 
1968, it was necessary for the Govern- 
ment to conduct an enquiry before tak- 
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ing the impugned action. In the origi- 
nal writ petition which is filed by the 
petitioner, he has made certain aver- 
ments to show that in fact the order has 
been passed without making any en- 
quiry. This is clear by reference to 
paras. 10 and 20 (a), (b), (c) and (d) of 
the writ petition. In these sub-clauses of 
para. 20, the petitioner has specifically 
alleged that the alleged enquiry has been 
conducted by respondent No. 2 behind 
his back. In cl. (c) he has further stated 
that no charge sheet was served upon 
him nor any witness was examined in 
his presence so as to afford him any op- 
portunity to cross-examine them. In 
cl. (d) he has alleged that he should 
have been given an opportunity to be 
present at the time of enquiry and also 
to lead evidence in support of his con- 
tentions before the enquiring authority, 
but this has not been done, and, there- 
fore, the action taken against him was 
without jurisdiction. 

5. Along with this writ petition, the 
petitioner submitted -an application for 
obtaining an interim order. This appli- 
cation has been registered as CMP 170/ 
79. In para, 4 thereof he has made tha 
following averments: 

“That the respondents are bent upon 
to effect the service on the basis of the 
impungned decision taken by the 
respondent No. 3 on 22nd Feb., 1979 and 
in case the respondents are allowed to 
effect the service upon the petitioner, 
the petitioner will suffer irreparable loss 
and injury, which cannot be compensat- 
ed in terms of money. 

6. On these allegations we passed the 
following interim order in favour of the 
petitioner on 8-3-79: 

“Shri Paul who appears on behalf of 
all the respondents takes notice. He may 
submit his reply to the stay application 
within two weeks, during which time 
the petitioner shall not be removed from 
the office of the Pradhan Gram Pancha- 
yat, Nalag, if already not removed.” 

7. Thereafter the respondents have fil- 
ed reply to the writ petition controvert- 
ing the allegations made by the peti- 
tioner. The petitioner then filed a re- 
joinder, and thus the record of the casa 
was complete. - 

8. ‘When the matter came up for hear- 
ing on 26th April 1979, the Court perused 
the original record and found that iť 
contained the statement of the petitioner 
as well as the statements of other two 
witnesses, one of whom appears to have 
been cross-examined by the petitioner, 
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The Court, therefore, recorded the fol- 
lowing order on that date: 


“The original record has been perused. 

The record contains the statement of the 
petitioner as well as the statement of 
other two witnesses, one of whom seems 
to have been cross-examined by the pe- 
titioner. If this record is relied upon it 
is apparent that the petitioner has made 
wrong averments in this writ petition 
stating that he was never associated 
with the enquiry. This being a serious 
fact, the petitioner is given an oppor- 
tunity to say whatever he wants to say 
with regard to this record which is al- 
ready shown to the learned Advocate of 
the petitioner. The petitioner may file 
his affidavit on contentions regarding 
this record latest by Tth of May '79. If 
he fails in doing so, no further oppor- 
tunity shall be granted. Shri Paul agrees 
that the record will be shown to the pe- 
titioner and his Advocate on 4th May, 
1979.” 
The matter was adjourned thereafter 
but on the adjourned date the petitioner 
could not file any affidavit, and, therefore, 
one more opportunity was given to him 
to file his affidavit. The petitioner has 
today filed an affidavit which gives some 
more particulars about the enquiry. The 
following is the important extract from 
this affidavit : 


“That the Inspector Panchayat func- 
tioned as the Enquiry Officer as well as 
the prosecutor and cross-examined me 
after recording my statement on various 
points. The statements of two more wit- 
nesses namely; Secretary, Panchayat and 
Sub-Inspector Panchayat were also re- 
corded on the same day at Sundernagar 
behind my back as I was turned out of 
the room, where the enquiry was being 
held, and was not allowed to know what 
they have deposed against me. Similarly 
no opportunity was given to me to cross- 
examine these two witnesses namely 
Secretary Panchayat and Sub-Inspector 
Panchayat. I believe that these witnes- 
ses were also cross-examined by the En- 
quiry Officer (Inspector Panchayats) him- 
self.” 


9. It appears that in the meanwhile 
the petitioner was shown the original 
departmental record and the office notes, 
After this inspection the petitioner has 
today filed one CMP with a prayer to al- 
low him to amend the writ petition. This 
application is accompanied by the pro- 
posed amendment. This proposed am- 


endment is allowed to be made to the. 
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writ petition and the amended writ pe- 
tition is now taken into consideration. 


10. We find that this writ petition can 
be disposed of only on a short ground 
that in the original writ petition, as 
drafted, the petitioner has not stated the 
facts correctly and honestly. These facts, 
as stated by him in the original writ pe- 
tition, give an impression that his ser- 
vices have been terminated and that he 
has been debarred from contesting elec- 
tion for five years without any enquiry 
having been made as contemplated by 
S. 54 of the Act. It was on the basis of 
such allegations that this Court gave a 
stay order in favour of the petitioner. 
However, subsequently when this Court 
saw the original record and found that 
some of the material statements made in 
the writ petition were not borne out 
from the record and appeared to be 
prima facie false. the Court by its above 
quoted proceedings, dated 26th April 1979 
gave an opportunity to the petitioner to 
explain this position by filing an affida- 
vit. In the ultimate affidavit which is fil- 
ed the petitioner has come out with 
some fresh facts which were already 
within his knowledge at the time of fil- 
ing the original petition. These fresh 
facts were very much material as is ap- 
parent from their’ bare perusal. In our 
opinion, these facts should have been 
stated in the original writ petition by the 
petitioner, but it appears that the peti- 
tioner has refrained from stating full and 
correct facts and has thereby been syc- 
cessful in obtaining an interim order in 
his favour. Writ petitions are decided 
merely on pleadings stated on oath and, 
therefore, it is the duty of the litigants 
not to resort to suppressio veri or sug- 
gestio falsi with regard to any material 
fact at the time of filing the writ peti- 
tions. If a petitioner subsequenly comes 
out with some material fact which could 
have made a difference in the interim 
order obtained by him from the Court, 
there is no escape from the conclusion 
that he has done so with a view to pro- 
cure an ex parte order in his favour by 
keeping the court in dark as regards the 
facts which were within his knowledge. 
Such an attitude on the part of a peti- 
tioner can never be encouraged when 
the extraordinary jurisdiction contem- 
plated by Art. 226 of the Constitution is 
sought to be invoked. We have no hesi- 


tation in observing that this case falls in 
this category, and therefore, on this 
short ground the petition should. fail, 
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11. However, we have heard the 
learned Advocates of the parties and we 
find that even on merits, this writ peti- 
tion has no substance. As already stat- 
ed, we find that the petitioner’s state- 
ment was recorded during the course of 
the enquiry and therein he has made 
some admissions of some material facts 
of the case. It is further found that 
two witnesses have been examined in his 
presence. There are marks of cross-ex- 
amination suggesting that they were 
cross-examined by the petitioner. The 
petitioner’s case is that he had not cross- 
examined these witnesses and that this 
cross-examination has been conducted by 
the Inquiry Officer. There is nothing 
but a bare averment of the petitioner in 
this regard and looking to his conduct it 
is not possible to accept the bare asser- 
tions of the petitioner in this regard. 


12. In reply to the second show cause 
notice found at Annexure A, the peti- 
tioner has not made any grievance of 
the fact that during the course of the en- 
quiry he was asked to go out of the 
room and that he was not allowed to 
cross-examine the witneses. Taking, 
therefore, all these facts into considera- 
tion an impression is created in our mind 
that the petitioner has tried to develop 
his case at a subsequent stage with a 
view to obtain some favourable order 
from the Court in this writ petition. 


13. In the amendment which is car- 
ried out the contentions which are rais- 
ed by the petitioner are that the impugn- 
ed order, Annexure D, by which his ser- 
vices have been terminated and he has 
been disqualified from contesting election 
is without jurisdiction as no such order 
was passed by the competent authority, 
ie. Respondent No. 3, Shri Roop Singh 
Thakur, who is Minister of State for 
Panchayat, Government of Himachal Pra- 
desh. In order to verify the facts, we 
are shown the original notings which 
clearly reveal that on 20th Feb. 1979, 
the respondent No. 3 has passed the 
necessary order which led to the issuance 
of the order, Annexure D. 


14. It was contended that before the 
second show cause notice, Annexure A, 
was issued no proper orders were obtain- 
ed from respondent No. 3, the Minister. 
Here also, we have referred to the rele- 
vant notings which show that the Minis- 
ter has briefly ordered that a show cause 
notice be issued. It was contended that 
the contents of these notings do not re- 
veal that the Minister had ordered that 
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notice to show cause why the petitioner 
should not be debarred from contesting 
election should be issued. In our opinion, 
this was not necessary because when the 
Minister has already ordered to issue a 
show cause notice the presumption is 
that the notice as found at Annexure A 
was issued after complying with all the 
necessary formalities. z 


15. There is no other point which re- 
mains to be considered in this writ peti- 
tion. The result, therefore, is that this 
writ petition fails, the same is dismissed 
and the rule is discharged with costs, as- 
sessed at Rs. 200/-. 

Petition dismissed. 


AIR 1980 HIMACHAL PRADESH 8 
D. B. LAL AND H. S. THAKUR, JJ. 


Sawan Singh and others, Petitioners v, 
Radha Kishan and others, Respondents. 


Civil Revns. Nos. 2 and 40 of 1976 and 
33 of 1974, D/- 20-3-1979. 


Civil P. C. (1908), O. 8, R. 9 — Addi- 
tional written statement — Pursuant to 
amendment of plaint, additional written 
statement directed to be made — Pleas 
new and inconsistent with original writ- 
ten statement filed — Permission under 
O. 6, R. 17 necessary for the departure 
in pleading within the meaning of O. 6, 
R. 7. Civil Suit No. 12 of 1969, D/- 27-11- 
1972 (Him Pra) Overruled. (O. 6, Rr. 7 
and 17). 


Order 6 deals with pleadings generally 
and it applies to both plaint and written 
statement. O. 8, R. 9 permitting addi- 
tional written statement has to stand 
with O. 6, Rr. 7 and 17. If such addi- 
tional written statement contains any 
departure in the pleadings within the 
meaning of O. 6 R. 7, then O. 6, R. 17 
will be effective and a proper amend- 
ment of the pleadings will have to be 
asked for. The mere fact that additional 
written statement has been permitted 
will not give a right to the defendant to 
raise pleas new or inconsistent with ori- 
ginal written statement without the 
court applying its mind as to whether 
there is really a departure and whether 
the amendment should be permitted to 
determine the real controversy. It would 
by itself be a rule of law as to whether 
O. 6, Rr 7 and 17 are not required to be 
complied with and merely because O. 8, 
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R. 9 has been observed -a departure 
would be permitted in the pleadings 
without seeking amendment under O. 6 
R. 17. That would not be a question of 
procedure though while deciding under 
O. 6 R..17 the court can always take a 
liberal view and may even permit the 
defendant to raise any defence he 
chooses. The language of the order al- 
lowing amendment of plaint or filing of 
additional written statement is of no 
conséquence. While allowing additional 
written statement the court is not ex- 
pected to be aware of the pleas which 
may be taken in that additional written 
statement. When that statement is filed 
the court will become conversant with 
the pleas and at that point of time O. 6, 
Rr. 7 and 17 will come into play. If the 
additional written statement is found not 
to confine to amendments made in the 
plaint, the defendant will be compelled 
to seek ‘permission under O. 6, R. 17. 
The court will then examine the entire 
matter and may or may not allow the 
amendments. The direction to file addi- 
tional written statement will only mean 
that the additional written statement has 
to confine to amendments made in the 
plaint. A case in which the court will 
be in a position to prejudge the issues 
and elaborate in its order under O. 8, 
R. 9 to permit new pleas cannot be con- 
ceived. A 1961 Him Pra 46 and ILR 
(1974) Him Pra 616, Affirmed. Civil Suit 
-No, 12 of 1969, D/- 27-11-1972 (Him 
Pra). Overruled. AIR 1960 Punj 575 and 
AIR 1966 Punj 162, Dissented from. 


Sawan Singh v. 


(Para 12) 
Cases Referred : Chronological Paras 
ILR (1974) Him Pra 616 3, 6, 9, 11, 13 


(1972) Civil Suit No. 12 of 1969, D/- 
27-11-1972 (Him’ Pra), Lachhmi Devi v. 


Darshan Singh Kochher 6, 9, 11, 13 
AIR 1966 Punj 162 9, 11, 12 
AIR 1961 Him Pra. 46 2, 3, 9, 13 
AIR 1960 Punj 575 9, 10, 11, 12 


K. D. Sood, for Petitioner in Civil 
Revn. No. 2 of 1976 Chhabil Dass, for 
Respondent in Civil Revn. No. 2 of 1976. 

D. B. LAL, J.:— In these three revi- 
sions: C, R. No. 2 of 1976, C. R. No. 40 
of 1976 and C. R. No. 33 of 1974, since 
a common question of law arises for our 
consideration, we have chosen to decide 
them by giving a common judgment. 

2 In C. R. No. 2 of 1976. the original 
claim of the plaintiff-respondent was of 
Rs. 20,360/- and subsequently by way of 
amendment the plaintiff sought for 
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-enhanced claim of Rs. 35,800/-. Accord- 
ingly after allowing the amendment, 


under O. 8, R. 9 of the Civil P. C. the 
court asked for additional written state- 
ment. When the said additional writ- 
ten statement was filed. it was alleged 
that certain new grounds of claim were 
pleaded and certain allegations of fact 
inconsistent with the previous pleadings 
were also made. 


The learned Subordinate Judge held 
that the defendant, without seeking am- 
endment of the written statement, could 
not take up such new pleas which could 
even be inconsistent with the pleas al- 
ready taken in the previous written 
statement. Following a decision of this 
Court in Dittu Ram v. Amar Chand (AIR 
1961 Him Pra 46), the Subordinate 
Judge did not permit the defendant to 
file the additional written statement. He 
rather asked him to apply for amend- 
ment of the pleadings. There is also 
another short ground taken in this revi- 
sion which relates to the payment of 
Rs. 100/- as costs subject to which the 
plaint was permitted to be amended. 
That point, however, should not engage 
our attention because the learned coun- 
sel concedes that Rs. 100/- shall be paid 
to the defendant, and so, that part of 
the controversy no longer remains to be 
resolved. 

3. In C. R. No. 40 of 1976, a plea was 
raised on behalf of the defendant that 
the suit was undervalued for purposes of 
court-fee and jurisdiction. In view of 
that plea taken by the defendant, the 
plaintiff sought for the amendment and 
alteration in the valuation put in the 
plaint. When the plaint was thus am- 
ended, under O. 8, R. 9 of the Civil 
P. C. the Court directed that the addi- 
tional written statement be filed. While 
filing the written statement, again it 
was alleged that certain pleas were 
taken which were new grounds of claim 
and certain allegations of facts inconsis- 
tent with the previous pleading were 
also made. The learned Subordinate 
Judge considered Dittu Ram v.. Amar 
Chand (supra) as well as Tek Chand 
Chitkara v. Union of India (LR (1974) 
Him Pra 616), and held that the addi- 
tional written statement could not set up: 
new pleas or inconsistent facts in dero- 
gation of O. 6. Rule 7 without seeking an 
appropriate amendment of the pleadings. 
Accordingly the learned Subordinate 
Judge rejected the additional written 
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statement and directed the defendant to 
file another additional written statement 
in accordance with law. 


4 InC. R. No. 33 of 1974, from 
some of the original plaintiffs one San- 
tosh Kumari had purchased the property 
during the pendency of the suit. Ac- 
cordingly she applied for substitution of 
her name in place of the vendors. The 
plaint was amended and under O. 8, 
R. 9 the defendant was directed to file 
additional written statement. Again in 
that case it was alleged that in the ad- 
ditional written statement certain incon- 
sistent pleas were taken and contradic- 
tory facts were alleged as compared to 
the original pleadings on behelf of the 
defendant. 

The learned Subordinate Judge, how- 
ever, found that no new plea was taken 
and rather some clarification of the pre- 
vious pleas was made. He further 
found that while filing the additional 
written statement, the defendant was at 
liberty to take any plea he preferred be- 
cause the very order made by the court 
directing him to file an additional writ- 
ten statement justified the taking up of 
even inconsistent pleas. So saying the 
learned Subordinate Judge allowed the 
amended written statement. The plain- 
tiff has felt aggrieved and he has filed 
the present revision. 

5. Thus it is evident that in all the 
three revisions a common question of 
law arises as to whether in a case where 
plaint is amended and the court directs 
for additional written statement under 
Order 8, Rule 9, the defendant would be 
at liberty to take up any plea he pre- 
fers even in derogation to O. 6. R. 7 and 
O. 6, R. 17 of the Civil P. CŒ without 
seeking for any amendment in the 
pleadings, 

6. Since there was an apparent con- 
tradiction between the two decisions 
taken by this Court, one by C. R. Tha- 
kur, J. im Lachhmi Devi v. Darshan 
Singh Kochher (Civil Suit Wo. 12 of 
1969, decided on 27-11-1972) and the 
other by the learned Chief Justice of 
this Court in Tek Chand Chitkara v. 
Union of India (supra), these three revi- 
sions have been referred to a larger 
Bench to resolve the controversy. This 
is how the three revisions have been set 
down before us for decision. 


7. In order to resolve the question 
proposed before us, we would at first 
prefer to refer to the statutory provi- 
sions in this connection. In the scheme 
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of the Civil P. C., 1908 Order VI deals 
with pleadings generally meaning there- 
by that the provisions of this Order 
equally apply to plaints as well as to 
written statements. O. VI, R. 7 stands 
like this :— 

“7. No pleading shall, except by way 
of amendment, raise any new ground of 
claim or contain any allegation of fact 
inconsistent with the previous pleadings 
of the party pleading the same.” 

Since the rule itself talks of “except by 
way of amendment”, we refer to R. 17 
of this Order which runs like this :— 

“17, The Court may at any stage of 
the proceedings allow either party to al- 
ter or amend his pleadings in such 
manner and on such terms as may be 
just, and all such amendments shall be 
made as may be necessary for the pur- 
pose of determining the real question 
in controversy between the parties.” 

8. Order VII deals with plaint, and 
we have not to refer to any provision 
therein. Order VIII deals with written 
statement and we come’ across R. 9 in 
this Order, which may be relevant:— 
"9. No pleading subsequent to the written 
statement of a defendant other than by 
way of defence to a set-off shall be pre- 
sented except by the leave of the Court 
and upon such terms as the Court thinks 
fit, but the Court may at any time re- 
quire a written statement or additional 
written statement from any of the par- 
ties and fix a time for praning, the 
same.’ 

It is to be noted that Rule 9 of O. “VII 
deals with subsequent pleadings. The 
prohibition is there to file additional 
written statement except by the leave 
of the court and upon such terms as the 
court thinks fit. It is under this provi- 
sion that the court allowed the addi- 
tional written statement to be filed when 
the plaint was ordered to be amended. 
At the same time, it is evident that there 
is nothing in Rule 9 of Order VIII which 
derogates from the provisions of O. VI, 
Rule 7 or Rule 17. In fact those two pro- 
visions deal with departure in the plead- 
ings or amendments to be made in the 
pleadings and they stand on independent 
footing. totally uninfluenced by R. 9 of 
Order VIII. 

9. We shall then proceed to notice the 
relevant decisions of this Court as well 
as of the High Court of Punjab and 
Haryana which were referred to us, 
There is a cleavage between these deci- 
sions inasmuch as Dittu Ram v. Amar- 
Chand (supra) and Tek Chand Chitkara 
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v. Union of India (supra) deal with one 
side of the picture. These two cases lay 
down that in a case where due to amend- 
ment in the plaint, additional written 
statement is asked to be filed, neverthe- 
less, a departure in the pleadings cannot 
be permitted under Order VI, Rule 7 un- 
less amendment of the pleadings is 
sought for under Order VI, Rule 17. 
Therefore, if without seeking such 
amendment, new and inconsistent pleas 
are taken or inconsistent allegations are 
made, the additional written statement 
will not be permitted to be filed. Rather 
the defendant will be compelled to seek 
for amendments in the pleadings. The 
other category of cases is: Girdharilal v. 
Krishan Datt (AIR 1960 Punj 575); New 
_Bank of India Ltd. v. Smt. Raj Rani (AIR 
1966 Punj 162) and Lachhmi Devi v. 
Darshan Singh Kochher (Civil Suit 
No. 12 of 1969 of this Court, decided by 
C. R. Thakur, J., on 27-11-1972). 

10. We shall take up the second 
category first and we refer to Girdhari- 
lal v. Krishan Datt (supra). In this case, 
the plaintiff sought for the relief of 
possession in the plaint and asked for 
the amendment of the plaint to that ef- 
fect. Under Order VIII, Rule 9 the court 
directed for additional written statement 
In the additional written statement a 
new plea was taken that the property 
was thrown in the common stock and 
hence assumed the character of undivid- 
ed Hindu property. It was contended on 
behalf of the plaintiff that the defendant 
could not raise new pleas or inconsistent 
pleas without express permission of the 
court as laid down in Order VI, Rule 16, 
The learned Judge held:— 

“I am unable to uphold this contention. 
In the first place there is no rule of 
law, statutory or otherwise, which re- 
stricts or limits the defendant when he 
is called upon to file a written statement 
to an amended plaint, to contest the 
plaintiff's claim, to any particular pleas, 
The general scheme of the Civil P. C, 
and the policy underlying the law of 
pleadings, does not suggest any such 
restriction and the counsel has not been 
able to cite any precedent in support of 
his contention. Pleas in a written state- 
ment to an amended plaint are not ex- 
clusively controlled or governed by the 
provisions of Order 6 Rule 17 of the 
Code, the provisions of Order 8 are 
equally if not more relevant and im- 
portant in this connection.” 

The learned Judge went on to observe 
further:— 
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“The sole object of the pleadings is to 
see where the parties differ, and that 
each side may be fully alive to the 
questions that are about to be argued, 
so that they may adduce all appropriate 
evidence; and if this object has been 
achieved, then to rule out the amended 
pleading would tend to defeat, instead 
of promoting, the cause of justice for 
serving which alone the rules of proce- 
dure exist.” ; 


11. As evident from the above noted 
observation, the learned Judge was led 
away by the consideration that rules of 
procedure are handmaids of justice, and 
since he was considering the amendment 
of written statement. he was inclined to 
hold that in defence all plausible pleas 
can be taken by a defendant. It was held 
that once the court directed the addi- 
tional written statement to be filed, im- 
pliedly the court permitted the defen- 
dant to take up even inconsistent pleas 
without seeking for an amendment under 
Order VI, Rule 17. In the subsequent de- 
cision New Bank of India.Ltd. v. Smt. 
Raj Rani (supra) the learned Judge, who 
spoke for the Bench in Girdharilal 
(supra), was the Presiding Judge and 
once again he reiterated his previous 
view with slight modification that one 
has to see the order granting amendment 
of the plaint and permission for the fil- 
ing of additional written statement. If 
the said order is unrestricted and merely 
says that additional written statement be 
filed, it would mean that the defendant 
gets the unrestricted right to take up any 
pleas he prefers, may be inconsistent 
with the original pleas or may be new 
pleas or may consist of new grounds. 


In that case, the plaintiff sought for 
the amendment because a certain fixed 
deposit receipt had matured and he 
wanted a decree for that amount as 
well. The court asked for additional 
written statement. New pleas were taken 
and it was contended that without 
amendment in the pleadings, such new 
pleas could not be raised. The learned 
Judge upheld his previous view, and 
held that the defendant got untrammell- 
ed right to take up any pleas he pre- 
ferred, and the order under Rule 9 of 
Order VIII was required to be seen and 
if there was nothing to indicate in that 
order that pleadings were restricted, 
new pleas or even inconsistent pleas 
could be taken up by the defendant. 
These two cases were followed in Lachhmi 
Devi (supra) and the learned Judge of 


12 H. P. 


this Court while allowing the plaintiff 
to amend the plaint because a certain 
party was to be added, asked for addi- 
tional written statement. New and in- 
consistent pleas were taken in the ad- 
ditional written statement and the same 
were allowed by the court. Thus the 
above noted three cases took the view 
contrary to that in Tek Chand Chitkara 
v. Union of India (supra). 


12. As we have already pointed out, 
Order VI deals with pleadings generally 
and the provisions of that order do ap- 
ply to plaint as well as to written state- 
ment. Under Order VIII, Rule 9, there is 
a provision for subsequent written state- 
ment. Nevertheless Rule 9, Order VIII 
has to stand with Rr. 7 and 17 of O. VL 
Under Rule 9, Order VIII, additional 
written statement can be permitted to 
be filed. But that does not mean that 
Rr. 7 and 17 of Order VI have been given 
a go-bye. If such additional written 
statement contains any departure in the 
pleadings within the meaning of O. VI, 
Rule 7, in our opinion Rule 17, O. VI 
will be effective and a proper amend- 
ment of the pleadings will have to be 
asked for. Without the court applying 
its mind as to whether there has been 
really a departure in the pleadings and 
as to whether the amendments should be 
permitted for the purpose of determining 
the real question in controversy, in our 
opinion, the mere fact that additional 
written statement has been permitted to 
be filed under Rule 9 of Order VIII will 
not give a right to the defendant to raise 
mew or inconsistent pleas, or to make 
allegation contrary to the facts alleged 
in the previous pleadings. 

The observations, of the learned Judge 
in Girdharilal (supra) and New Bank of 
India Ltd. (supra) depending upon the 
nature and application of the law of 
procedure, in our opinion will be of no 
avail, the reason being that it would by 
itself be arule of law as to whether 
Rr. 7 and 17 of Order VI are not re- 
quired to be complied with and merely 
because Rule 9 of Order VIII has been 
observed, a departure would be permitt- 
ed in the pleadings without seeking for 
an amendment under Rule 17 of O. VI. 
That would not be a question of pro- 
cedure, although while allowing or dis- 
allowing the amendment the court can 
always take a liberal view and may 
even permit the defendant to raise what- 
ever defence he choses to take in his 
favour, 
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Therefore; in our opinion, it will be a 
question of the application of the law 
pointed out in Rr. 7 and 17 of Order VI 
and not a pure question.of procedure to 
be decided for allowing a departure in 
the pleadings under a pretence that ad- 
ditional written statement is permitted 
to be filed under Rule 9 of O. VIIL With 
respects to the opinion expressed in the 
above-noted two Punjab cases we have 
further to observe that the language 
used in the order allowing the amend- 
ment in the plaint or allowing the ad- 
ditional written statement to be filed 
would be of no consequence. It is obvi- 
ously correct that under O. VIII, R. 9 
the Court would allow the subsequent 
written statement merely because the 
plaint was amended. While making that 
order the court is not expected to be 
aware of the pleas which may be taken 
while filing such additional written state- 
ment. It is only when the additional 
written statement is filed that the court 
will become conversant with the pleas 
taken in that additional written state- 
ment. At that point of time Rr. 7 and 17 
of Order VI will come into play and in 
case in the. opinion of the court the ad- 
ditional written statement is not con- 
fined to the amendments sought for in 
the plaint, the defendant will be com- 
pelled to file an application for amend- 
ment of the pleadings under Rule 17 of 
Order VI. Thereafter the court will ex- 
amine the entire matter, and if the 
amendments sought for were necessary 
for determining the real question in con- 
troversy the court may or may not al- 
low the amendments. In fact, the mere 
direction by the court that additional 
written statement be filed, would convey 
only one meaning that the additional 
written statement hereinafter to be filed 
has to confine to the amendments already 
sought for by the plaintiff. If the court 
prejudges the issues and permits addi- 
tional pleas to be taken by the defendant, 
in a particular case it may elaborate its 
order seeking for the additional written 
statement by making pertinent observa- 
tions. But, as we have stated above, we 
cannot conceive of a case in which the 
court will be in a position to prejudge 
the issues and make an elaboration in 
its order to enable new pleas in addi- 
tional written statement. 

At any rate, in the case before us, the 
orders were simple under Order VII, 
Rule 9 permitting additional written 
statements to be filed. After that stage 
the court was not aware as to.what sort 
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ot pleas were likely fo be raised in the 
yadditional written statements. The ques- 
tion arose at the time when the addi- 
tional written statements were filed and 
the court found that there was departure 
in the pleadings and rightly asked for 
the amendment under R, 17 of O. VI 

13. The learned counsel also referr- 
ed to us Order XII Rule 6 which deals 
with admissions made in the pleadings 
and said that a right accrues to the 
plaintiff to ask for judgment on such ad- 
missions. If a departure in the pleadings 
is permitted in a situation of like nature, 
perhaps that right for a judgment may 
be lost. It was, therefore, rightly con- 
tended that unless specific permission of 
the court was taken for amendments in 
the pleadings under Rule 17 of O. VI, 
the mere order for the filing of addi- 
tional written statement under O. VIII, 
Rule 9 will not enable the defendant to 
commit a departure in his previous 
pleadings. It is, of course, evident that 
such an additional written statement will 
enable the defendant to take up addi- 
tional pleas in respect of the amend- 
ments sought for in the plaint. The dis- 
pute arises only when he takes up new 
pleas or inconsistent pleas with refer- 
ence to the original pleas taken up in 
the written statement. In our opinion, 
amendments will have to be sought for 
under Rule 17 of Order VI. Thus we are 
inclined to accept the view expressed 
by this Court in Dittu Ram v. Amar 
Chand (supra) and Tek Chand Chitkara 
v. Union of India (supra). and we res- 
pectfully differ from the view taken by 
this Court in Lachhmi Devi (supra). 

14. Now we shall proceed to take up 
the individual cases. 

15. In C. R. No. 2 of 1976, we uphold 
the order of the learned Subordinate 
Judge and in case the defendant wants 
to raise new pleas of defence he may 
apply for proper amendment under 
Rule 17 of Order VI. As regards the 
question of payment of Rs. 100/- as 
costs, the learned counsel appearing for 
the plaintiff before us has conceded that 
the amount of costs shall be paid to the 
petitioner. 


16. In C. R. No. 40 of 1976, again the 
order of the learned Subordinate Judge 
is confirmed and the defendant can seek 
amendment of the written statement 
under Rule 17 of O. VI. 

17. In C. R. No. 33 of 1974, there is 
some difficulty inasmuch as the learned 
‘Subordinate Judge has also given.a find- 
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ing that no new plea has been taken and 
further observed that at the most the 
pleas taken were by way of clarification 
în the written statement. This part of 
the finding of the learned Subordinate 
Judge cannot be sustained because he has 
not pointed out anywhere in what man- >: 
ner the clarification is made nor the 
nature of pleas taken, so that it could be 
held if these were new pleas or the old 
pleas explained in a different manner. 
In the grounds of revision as well, the 
petitioner has not pointed out in what 
manner the pleas could be consider- 
ed to be new ones or inconsistent 
with the pleas previously taken. In 
such a situation we do not give 
any finding and having found that the 
decision is without the support of any 
evidence, we have to set aside that find- 
ing, and while sending back this case to 
the learned Subordinate Judge we hold 
that he has to apply his mind afresh and 
give his finding as to whether the pleas 
by way of defence are new pleas or by 
way of clarification of the original pleas. 

We have, of course, to set aside the 
finding of the learned Subordinate Judge 
whereby he has refused to restrict the 
defendant from taking up new pleas 
while filing the additional written state- 
ment. As per our decision above, such 
new or inconsistent pleas can only be 
taken under a proper application for 
amendment under Rule 17, O. VI. Hence 
we set aside the judgment of the learn- 
ed Subordinate Judge in this revision. 
The case is remitted back to him for 
proceeding in accordance with law. 

18. In all the three revisions, we fur- 
ther direct that the parties shall bear 
their own costs, 

Order accordingly. 
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Brij Lal, Appellant v. Roshan Lal 
and others, Respondents, 


E. S. A. No. 10 of 1975. 
1979. 


{A) Civil P. C. (1908), S. 47 — Execu- 
tion proceedings — Interpretation of 
decree — It shouid tend to shorten 
litigation. - 

A decree has to be enforced and 
interpreted in such a manner that the 
litigation between the parties is shor- 
tened and for this purpose the real in- 


AX/AX/A36/80/SNV 


D/- 19-12- 


14 H.P, 


tention of the parties can be gathered 
from the various facts and circum- 
stances of the case which led to the 
passing of the decree, AIR 1972 SC 
1371, Foll, (Para 7) 


(B) Civil P. C. (1908), S. 47 — Execu- 
tion proceedings —- Compromise decree 
— One of the parties including some 
other part of the property by giving up 
part of claim — Decree is not one re- 
lating to some extraneous matter — 
Executable. 


Where the decree is based upon a 
settlement arrived at between the par- 
ties and if during the course of the 
settlement the plaintiff or the defen- 
dant has given up a part of the claim 
and has included some other part of 
the property to settle the dispute then 
it cannot be said that such a decree is 
with respect to a matter extraneous to 
the suit. Moreover, the courts are al- 
ways in favour of construing a compro- 
mise in a manner which tends to 
shorten the litigation and the court will 
always resist any attempt on the part 
of any of the parties to construe the 
decree in such a way as to multiply 
litigation. AIR 1952 Punj 155 and AIR 


1951 Pat 459, Rel. on. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1371 4,5, 7 
AIR 1952 Punj 155 9 
ATR 1951 SC 189 4 
AIR 1951 Pat 459 '’ 9 
AIR 1934 Lah 623 9 

R. N. Malhotra and Mrs. P. Malhotra, 
for Appellant; R. K. Sharma, for Re- 
spondents. 

JUDGMENT:— This Execution Se- 


cond Appeal has been filed by Brij Lal 
against the order of the District Judge, 


Hamirpur, dated 13th June, 1975, 
whereby the appeal of Brij Lal was 
dismissed and the order, dated 30th 


October, 1973, passed by the Sub-Judge, 
Hamirpur dismissing the objections of 
Brij Lal judgment-debtor, was affirm- 
ed. 


2. The brief facts of the case are 
that one Waziru Ram filed a suit 
against Brij Lal for a declaration and 
injunction with respect to khasra No. 
604, measuring 8 marlas in Tika Gaura 
Manjhala, Tehsil Hamirpur. Out of this 
8 marlas, 6 marlas owas banjar qadim 
and 2 marlas owas shown as a shop. 
The suit was for a declaration that 
Waziru Ram plaintiff owas owner in 
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possession of the disputed property and 
that Brij Lal defendant had no right to 
raise any construction, etc. on this pro- 
perty and also for an injunction re- 
straining him from interfering in any 
manner with this property, The suit was 
also for possession of the land upon 
which the defendant is found to be in 
possession by removal of the structures 
from the disputed land at the time of 
the decision of the suit. This suit was 
filed in the year 1963 and was decreed 
by the Sub Judge, Hamirpur, on 3ist 
August, 1966. According to the decree- 
sheet, Exhibit DH-2, it was ordered 
that “on payment of Rs, 5130-78 paise 
to the defendant or on its deposit for 
payment, the plaintiff shall become the 
absolute owner of the disputed shop 
and to two marlas of land belonging to 
the defendant, failing payment or de~ 
posit within two months from today 
(ie, 31-8-1966) the suit shall stand dis- 
missed in accordance with the agree- 
ment between the parties”. The parties 
were left to bear their own costs. The 
compromise between the parties was 
arrived at on 21-12-1965 vide Ex. DH-1. 
By virtue of this compromise a local 
commissioner was appointed ‘to .as- 
sess the market value of the shop. 
After this assessment of the markef 
value by the local commissioner, which 
was confirmed by the court, the de- 
cree was passed on 31-8-1966 vide Ex. 
DH-2, It is also admitted by both the 
parties that the decree and the compro~ 
Mise were got registered by the plain- 
tiff on 27th May, 1968 vide Ex DH-3. It 
is also admitted by the parties that a’ 
sum of Rs. 5130-78 paise for payment 
to Brij Lal defendant was deposited by 
the plaintiff within the prescribed 
period as ordered in the deécree-sheert, 
dated 31-8-1966. After the passing of 
the decree and the deposit of the 
amount of Rs. 5130-78 paise, the decree- 
holder seems to have filed an execution 
petition, being No. 214 of 1966, but the 
same appears to have been dismissed 
as unsatisfied on 5-10-1967. Thereafter 
the decree-holder Waziru Ram filed an- 
other execution petition, being No. 30 
of 1968 out of which the present appeal 
has arisen. Notice of this application 
was given to the judgment-debtor 
(Brij Lal) who took various objections 
regarding the executability of the de- 
cree and upon these objections of the 
judgment-debtor, the following issues 
were framed: 
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“L Whether any decree for posses- 
sion of the property in dispute has 
been passed in favour of the decree- 
holder? 

2. Jf so, whether 
executable? 

3. Whether any previous order passed 
by the Court operates as a res judicata 
on issues 1 and 2? 

4. Relief, 

Later on another additional issue was 
framed which reads as: 

“3-A Whether the judgment-debtor 
has carried out any repairs bona fide 
and thus made improvements in the 
shop. If so, of what value and whether 
he is entitled to get the same from the 
decree-holder before parting with pos- 
session of the property in suit? 

3. The Court of Sub Judge dismiss- 
ed the objections of the appellant vide 
its order dated 30th October, 1973 and 
the appeal of the present appellant was 
also dismissed by the District Judge 
Hamirpur on June 13, 1975. 


4. In the present appeal before me 
the learned counsel for the appellant 
(judgment-debtor) assailed the findings 
of the lower court on issues Nos. 1 and 
2 only. Shri R. N, Malhotra, the coun- 
sel for the appellant contended that the 
decree dated 31-8-1966 is only declara- 
tory decree and as such the same is not 
executable and the next argument of 
the learned counsel was that this de- 
cree pertains to a‘ matter which is 
extraneous to the suit and as such the 
Same cannot be enforced in the execu- 
tion proceedings. The learned counsel 
referred to the wordings of the copy of 
the decree-sheet Ex. DH-2 and contend- 
ed that this is not a decree for posses- 
sion and as such the possession of the 
property which was to be obtained by 
the decree-holder on payment of Res. 
5130-78 paise cannot be obtained by 
execution and that the decree-holder 
can seek his remedy by filing a regular 
suit to enforce the compromise and the 
decree, In support of his contention the 
Tearned counsel cited AIR 1951 Sc 189, 
P. V. Ramaswami Aiyengar v, T. N. V. 
Kailash Thevar, which lays down that 
the executing court has no power to 
go beyond the terms of the decree and 
that the executing court cannot make 
oug a new decree for the parties under 
the guise of the interpretation of the 
decree. The learned counsel frankiy 
conceded that in view of the law laid | 
down in Bhavan Vaja:v, Solanki Hanuji ` 


the same is not 
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Khodaji Mansang (AIR 1972 SC 1371) 
the executing court has a power to 
construe a decree inthe light of various 
circumstances leading up to the decre2 


5. The learned counsel for the re- 
spondents contended that in this parti- 
cular case the decree was passed on the 
basis of a compromise and as such it is 
the bounden duty of the Court to en- 
force the terms of the compromise as 
the real intention of the parties was 
to shorten the litigation by compromis- 
ing the suit. It was further contended 
by the respondents’ counsel that in 
view of the law laid down in Bhavan 
Vaja case (supra) the executing court 
can look into the pleadings of the par- 
ties and the settlement and the compro- 
mise Exhibit DH-1 to find out the 
real meaning of the decree Exhibit 
DH-2. It was also contended that the 
said decree was duly registered vide 
order Exhibit DH-3, dated 27-5-1907, 


6. I have considered the contentions 
of the counsel for the parties and have 
also gone through the record of the 
case and the documents produced by 
the parties in this objection petition. If 
one looks to the intention of the par- 
ties at the time of their compromise, 
which is apparent from different cir- 
cumstances and documents referred to 
above, then it is clear that the parties 
agreed to enter into a compromise to 
the effect that the judgment-debtor (de= 
fendant-Brij Lal) agreed to part with 
two marlas of land belonging to him 
and upon which he had made construc- 
tions, in favour of the plaintiff, Waziru, 
who was the predecessor-in-interest of 
the present respondents and in lieu of 
this the judgment-debtor (defendant) 
agreed to receive Rs. 5,130-78 paise 
which was the market value of the pro- 
perty of the defendant as assessed by 
the Yocal commissioner. The plaintiff, 
Waziru Ram was to become the abso- 
lute owner of this property on payment 
of Rs. 5130.78 paise, It was further 


‘agreed between the parties to the litiga- 


tion that if the amount of Rs. 5130.78 
paise js not paid within the stipulated 
period of 2 months then the whole of 
the plaintiffs’ suit was to be dismissed. 


7. A close serutiny of Exhibit DH-I 
and Exhibit DH-2 and the pleadings of 
the parties clearly show that the de- 
cree-holder (plaintiff) who was the pre- 
decessor-in-interest of the present re- 
spondents was to become the full-fiedg- 
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ed owner of the - property on pay- 
ment of Rs, 5130.78 paise and that the 
judgment-debtor (defendant) was to 
lose all interests in this property. The 
words to the effect that the plaintiff 
Shall become the “absolute owner” of 
the property clearly mean that the 
plaintiff was to get the possession and 
ownership of the property and that the 
defendant (judgment-debtor) was to 
lose all rights in this property. If this 
is so, then definitely the plaintiff could 
get the possession of the property for 
which the consideration of Rs. 5130.78 
- paise was to be paid by him. The state- 
ment of the judgment-debtor Brij Lal, 
dated 22-11-1968, is also very significant 
where he admits that he was to receive 
Rs. 5130.78 paise within two months and 
thereafter Waziru Ram decree-holder 
(plaintiff) was to get the shops. The 
present decree, dated 31-8-1966 has to 
be enforced and interpreted in a man- 
ner, that the litigation between the 
parties is shortened and for this pur- 
pose the real intention of the parties 
can be gathered from the various facts 
and circumstances of the case which 
led to the passing of this decree, as 
has been laid down in Bhavan Vaja 
case (supra). 


8. In view of this discussion, I do 
not agree with the first contention of 
the learned counsel for the appellant 
that the decree is not executable and 
that the possession could not be deliver- 
ed by the executing court by virtue of 
this decree, 


9. The other contention of the coun- 
sel for the appellant that the decree 
does not relate to the matters in con- 
troversy in the suit is also without 
any force. In this parficular case, the 
decree-sheet has been registered and so 
there is no question of the invalidity 
of the decree on that score, The decree 
in the case is based upon a settlement 
arrived at between the parties and if 
during the course of the settlement the 
plaintiff or the defendant has given up 
a part of the claim and has included 
some other part of the property fo 
settle the dispute then it cannot be said 
that such a decree is with respect to a 
matter extraneous fo the suit. A simi- 
Jar view was taken in Lal Singh v. 
Mohan Singh (AIR 1934 Lah 623) and 
Gurbax. Rai v. Man Singh (AIR 1952 
Punj 155). Moreover the courts are al- 
ways, in favour of construing a compro- 


mise in a manner which tends to shor- 
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ten the litigation: and the -court 
will always resist any attempt on the 
part of any of the parties to construe 
the decree in such a way as to multi- 
ply litigation as has been held in Mt 
Bilas Devi v. Bansidhar Sahu (AIR 1951 


Pat 459). 
10. I cannot subscribe to the view 
that the respondents-decree-holders 


should be dragged io a separate suit 
in spite of the fact that they have de- 
posited the money in accordance with 
the settlement/compromise and the de- 
cree arrived at between the parties in 
the litigation in the suit between them, 
The counsel for the parties have also 
admitted that the possession of the pro- 
perty has already been delivered to the 
decree-holders-respondents in execution 
of the decree, who was admittedly the 
owner of the property. No other point 
was urged before me, 

11. The result of the above discus- 
sion is that the appeal fails and the 
same is hereby dismissed, In the pecu- 
liar circumstances of the case the par- 
ties are left to bear their own costs. 

Appeal dismissed, 
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T. U. MEHTA, C, J, AND 
H. S. THAKUR, J. 


H. P. Road Transport Corporation, 
Appellant v. Pt. Jai Ram and etc. etc, 
Respondents, 

F. A. O. Nos. 30 to 34 of 1972 and 
26, 32 and 33 of 1973, D/- 18-6-1979. 

(A) Fatal Accidents Act (1855), Sec- 
tions 1-A, 2 — Death caused as a re- 
sult of accident — Compensation for 
loss of dependency and loss to estate — 
Determination of — Amount can be 
altered if it is not ‘just? — Courts are 
not bound by earlier judicial pronounce- 
ments — (Motor Vehicles Act (1939), 
Sec, 110-B). 

While considering the question of 
choosing a suitable method for assess- 
ing compensation under Secs. 1-A and 
2 of Fatal Accidents Act one important 
fact which the court should bear in 
mind is that.under Section 110-B of the 
Motor Vehicles Act it is the ‘just? com- 
pensation which is required . to be 
awarded. Therefore, no method of cal- 
culation of compensation ‘would be 
justified if it does not result in award- 
ing the amount which is “just” look- 
ing -to the peculiar facts of each case, 
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In other words, every method of cal- 
culation must be treated as subordinate 
to the necessity of giving a “just” 
compensation. Therefore though while 
adopting various methods of determin- 
ing compensation for loss of depen- 
dency and loss to the estate the court 
may take into consideration the prin- 
ciples propounded by judicial pro- 
nouncements with regard to the imple- 
mentation of the provisions contained 
in Section 1-A and Section 2 of the 
Fatal Accidents Act, in so far as the 
ultimate figure of compensation is con- 
cerned, the court is not bound by any 
rigid mathematical formula if it finds 
that the justness of the case requires 
either increase or decrease in that 
figure. (Paras 4, 9) 


(B) Motor Vehicles Act (1939), Sec- 
tion 110-B — Death caused in an acci- 
dent due to negligence — Compensa- 
tion — Method of assessment — ‘“Multi- 
plier method” — Possibility of future 
increase in emoluments of deceased can 
he properly taken care of by selecting 
a suitable multiplier — (Fatal Accidents 
Act (1855), Ss. 1-A, 2). 

(Paras 15, 17) 


(C) Fatal Accidents Act (1855), Sec- 
tions 1-A, 2 — Quantifying of com- 
pensation — Multiplier method — Fig- 


ure of annual dependency and a 
suitable multiplier — Method of find- 
ing out — Factors to be considered — 


(Motor Vehicles Act (1939), Sec. 110-B). 


The best evidence to fix the figure of 
annual dependency is supplied by the 
net income derived by the deceased at 
the time of his death. If the amount 
expended by the deceased for his per- 
sonal expenditure is deducted from this 
amount of his net income, the remain- 
der would represent the amount spent 
by him for his dependents plus the 
amount saved for future, If there is 
Satisfactory evidence regarding the 
amount spent by him for his depen- 
dents, the figure of the amount so spent 
should be taken as the basic figure for 
calculating loss of dependency. But if 
no such satisfactory evidence is avail- 
able it would be reasonable to fix the 
units of family expenditure and deduct 
the units consumed by the deceased for 
his persosal expenditure. Normally, an 
adult member of the family would 
consume double the units consumed by 
minors, except those minors who are 
‘taking, education in, college for whom, 
in'an appropriate case, two units - -of 
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expenditure may legitimately be taken 
into account. Hence, if a minor is con- 
suming one unit, an adult member of 
that family should be taken to con- 
sume two units. For instance, a family 
consisting of two adults and three 
minors would, on this basis, consume 
seven units of expenditure, 
(Para 19) 
If, therefore, the total expenditure of 
such a family is Rs. 700/- per month, 
the personal expenditure of the deceas- 
ed who is found to be the earning 
adult, should be taken as at Rs, 200/- 
per month {two units). The total value 
of dependency would, therefore, be Rs. 
500/- per month. This would be the 
datum figure which should be further 
worked out by applying a suitable 
multiplier, (Para 19) 


The difficulty which the courts are 
generally facing is, however, with re- 
gard to the choice of a suitable multi- 
plier on the basis of years’ purchase. 
This multiplier is to be chosen having 
regard to the peculiar facts of each 
case, For instance, if it is found that 
the deceased prematurely died at a very 
young age and if it is further revealed 
that the longevity in his family was 
more, then it would be safe to take a 
higher multiplier with a view to arrive 
at the figure of total compensation. 
Having regard to the individual facts 
of each case, the courts have applied 
different multipliers in each case. 

(Para 20) 

It is found from the reported English 
decisions that the courts in England are 
taking the multiplier ranging from 12 
to 18 years’ purchase. In our country, 
the Supreme Court has applied diffe- 
rent multipliers, but in recent decision 
20 years multiplier is taken keeping in 
view the fact that the deceased had be- 
fore her yet thirty years of service to 
be performed. AIR 1977 Sc 1189 Re- 
ferred, (Paras 20, 21) 


(D) Fatal Accidents Aci (1855), Sec- 
tions 1-A, 2 — Compensation — Assess- 
ment — Multiplier method — Selection 
of proper multiplier on basis of rate of 
interest, i 

One consideration which has agitated 
the mind of the Courts is about the 
selection of a proper multiplier having 
regard to the current or probable rate 
of interest. If the rate of interest is 
high, the multiplier would. be low, and 
vice versa. The adoption of interest 
theory presumes that the claimants 
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would invest the amount of claim in 
the bank which would ensure the 
amount of monthly dependency. This 
presumption is not always well-founded 
in the set of Indian conditions wherein 
banking habit and safe stock invest- 
ment have not taken roots even in the 
middle class residing in towns. It is 
much less soin the rural area. How- 
ever it cannot be said that rate of 
interest should never be taken into 
consideration at the time of choosing a 
proper multiple because if this amount 
is sufficiently big enough it would be 
invested in some good security, and in 
case of minor-claimants it is open to 
the Court to give suitable directions for 
the investment till the minors attain 
majority. There would, therefore, be 
cases wherein rate of interest may be 
taken into consideration. But whenever 
such a consideration is found necessary, 
the rate which should be taken into ac- 
count should be that rate which is of- 
fered in the prevailing market for a 
secure investment, and which is more 
or less stabilised and does not attract 
heavy market fluctuations, AIR 1979 
‘Punj & Har 50 (FB), Followed. 

(Para 22) 

(Œ) Motor Vehicles Act (1939), Sec- 

tion 110-B — Compensation for loss of 
dependency — Claimants also found to 
be legal heirs entitled to imherit estate 
of deceased — Tribunal must take into 
account amount of dependency along 
with loss caused to estate while fixing 
total compensation. (Fatal Accidents 
Act (1855), Sections 1-A, 2). 

(Para 25) 

(F) Motor Vehicles Act (1939), Section 

110-B — Compensation ` awardable by 
applying multiplier method — Rupees 
3000/- as conventional amount in form 
of loss of expectancy of life should be 
added to the total amount of compen- 
sation. 1966 ACJ 290 (Guj), Rel. on. 

(Para 26) 


(G) Motor Vehicles Act (1939), See- 
tion 110-B — Compensation under — 
Amount of family pension or insurance 
or of gratuity — Not to be deducted 
from the amount of compensation. 
(Fatal -Accidents Act (1855), Ss. 1-A, 2), 
1974 ACJ 505 (Punj and Har), 1976 
ACJ 407 (Delhi) and AR 1978 Bom 
239, Dissented from. 

The amount of insurance money and 


different amounts of pensionary bene- 
fits as well as provident fund cannot 


be deducted from the amount of com- tion 110-D — Appeal to High 
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pensation determined under Section 
110-B of the Motor Vehicles Act read 


with Sections 1-A and 2 of the Fatal 
Accidents Act. (Para 30) 
The main reason is that all these 


amounts are earned by the deceased on 
account of contractual relations enter- 
ed into .by him with others, and it can- 
not be said that they have been earned 


by the dependents or the legal heirs 
of the deceased asa result of the 
death of the deceased. (Para 27) 


The compensation which is awardable 
under Section 110-B of the Motor Vehi- 
cles Act, and Sections 1-A and 2 of 
the Fatal Accidents Act, is the com- 
pensation for loss of dependency and 
loss of estate, and the factors which 
balance this compensation are only 
those factors which have accrued 
to the advantage of the depen- 
dants or the legal heirs as a result 
of the death of the deceased, There- 
fore, the advantage which accrues 
either to the estate or to the depen- 
dants as a result of some contract or 
act which the deceased performed in 
his lifetime, cannot be said to be the 
result of the death of the deceased 
though they come into existence on 
the death of the deceased, (Para #7) 

So far as the insurance amount is 
concerned, whatever the estate or the 
dependents get, is purely the result of, 
the contract between the deceased and 
the insurance company. As for the 
amounts of pension and gratuity, they 
are the result of: the service rendered 
by the deceased during his lifetime. 


(Para 27) 
The modern concept of pension and 
gratuity is that they are deferred 


wages which have been earned by an 
employee during the course of his ser- 
vice. The point of time at which these 
amounts are paid is, therefore, wholly 
immaterial and therefore the mere 
fact that these amounts are paid at the 
time when deceased met with his death 
is not of much relevance unless it is 
found that the payment in question 
was purely the result of the death of 
the deceased as is the case in which 
the interest of the dependants is 
accelerated on account of the death of 
the deceased. 1974 ACJ 505 (Punj & 
Bary, 1976 ACJ 407 (Delhi) and AIR 
1978 Bom 239, Dissented from. 

: (Para 27) 
(1939), Sec- 
Court 


(H) Motor Vehicles Act 
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against award of Claims Tribunal — 
Cross-objections filed by respondent 
ean be entertained. (Civil P. C. (1908), 
©. 41, R. 22). 1975 ACy 339 (Him Pra), 
Overruled, 1978 ACJ 430 (All). Dissent- 
ed from, 


A respondent in an appeal preferred 
under S. 110-D of the Motor Vehicles 
Act is competent to prefer cross-objec- 
tions within the period of limitation 
stated in O, 41, R. 22 of the C. P. C. 

(Para 44) 

The provision for filing cross-objec- 
tions contemplated by O. 41, R. 22 is a 
procedural provision and, the High 
Court being seized of an appellate 
jurisdiction conferred by S. 110-D of 
the Motor Vehicles Act, it has to exer- 
cise that jurisdiction in the same 
manner in which it exercises its other 
appellate jurisdiction allowing the 
respondent in such appeals to prefer 
cross-objections. (Para 40) 

Some procedural rights’ do possess a 
substantive character inasmuch as they 
are legally enforceable. Nonetheless, 
they are a part of the procedure and 
cannot be claimed independently of 
that procedure. The respondent’s right 
to file cross-objections ìa intrinsically 
of a procedural character though sub- 
stantive in its nature, inasmuch as if 
can be claimed and asserted according 
to law during the proceedings of an 
appeal. i (Para 39) 


Moreover, scheme of O. 41 and espe- 
cially the wide powers given to the 
Court under R. 33 of O. 41 suggests 
that the intention of the Legislature is 
to see that once the Court is seized of 
a matter in its appellate jurisdiction, 
it is able to do complete justice be- 
tween all the concerned parties. There- 
fore. it is very clear that the provision 
enabling a respondent to file cross-ob- 
jections made in R. 22 of O. 41 is a 
procedural provision under which even 
if a respondent has not preferred any 
appeal. the Court is enabled to do 
complete justice to the parties by 
allowing the respondent concerned to 
prefer cross-objections within the 
period of limitation. 1975 ACJ 339 
(Him Pra), Overruled; 1978 ACJ 430 
(All), Dissented from; AIR 1953 SC 357, 
Followed. (Para 39) 

M) Motor Vehicles Act (1938), Sec- 
tion 110-D — Appeal against award of 
Claims Tribunal — Right of respon- 
dent to cross-objection — O. 41, R. 22, 
C. P. C. is applicable — Word ‘Court’ 
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isto be read as ‘Tribnual’ and a ‘decree’ 
is to be read as ‘award’, (Civil P. C. 
(1908), O. 41, R. 22). AIR 1972 Punj 65 
(FB), Rel. on, (Para 43) 


(J) Motor Vehicles Act (1939), Sec- 
tion 110-D — Appeal agains; award of 
Claims Tribunal — Appellate Court not 
to interfere unless assessment made by 
Tribunal is extravagant — Tribunal 
awarding compensation of Rs. 60,000/- 
— Claimants found entiiled to compen- 
sation of Rs. 70,000/- by High Court — 
Not a fit case for interference, , 

- (Para 55) 
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Sood, for Respondents, 

T. U. MEHTA, C. J.: — All these 
eight appeals arise out of the compen- 
sation award given by Motor Accidents 
Claims Tribunal, Kangra Division to 
various claimants. All of them contain 
some common points of law. These 
claims have arisen out of the same 
motor accident and, therefore, some of 
the important facts relating to all 
these cases are also the same. In view 
of this, we propose to dispose of the 
eommon points arising in these appeals 
by a common judgment. After disposing 
of these common ‘points, we shall take 
up the individual appeals and shall dis- 
pose of individual cases on merits 


2, Facts of the case are that on 9th 
October, 1970, a passenger bus, which 
at the relevant time belonged to the 
Government transport, and which was 
having No. HIM 4174, was travelling 
from Tisa. It was bound for Chamba. 
When this bus arrived at a place known 
as Majra Ghar at 3 p.m. on that day, 
it met with this unfortunate accident 
in which 44 persons died and 11 were 
injured. The claims with which we are 
concerned in these eight. appeals are 
the claims preferred by the dependants 
or heirs of some of the persons who 
have died in this accident. 

3. The learned Judge of the Tribunal 
has awarded different arnounts as com- 
‘pensation to the dependants and/or 
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heirs of the deceased persons, and being 
aggrieved by this award the Himachal 
Pradesh Government Transport, Chamba 
has preferred these appeals, The Gov- 
ernment Transport has been. subse- 
quently taken over by Himachal Road 
Transport Corporation and, therefore, 
now this Corporation is substituted as 
the appellant in all these cases. 


4. We have found that in these and 
other appeals arising out of the claims 
settled under S. 110 of the Motor Vehi- 
eles Act read with the Fatal Accidents 
Act, the learned Judges of the different 
Tribunals functioning m the State are 
not taking. a consistent view and are 
not adopting a consistent method of 
assessing compensation in cases where 
the accident is found to be the result 
of some negligence. We have, there- 
fore, heard the learned Advocates of the 


parties on the question of a proper 
method which could be evolved in 
determining the amount of damages 


which could be awarded in such cases, 
Therefore, before taking up the indi- 
vidual merits of each case we first 
propose to state some principles and 
methods for determining the amount 
of compensation in such cases. Sec- 
tion 110-B of the Motor Vehicles Ac 
prescribes that on receipt of an appli- 
cation for compensation made under 
S. 110-A the Claims -Tribunal shall 
hold an enquiry into the claim and 
may make an award determining the 
“amount of compensation which ap- 
pears to it to be just.” Thus, under 
this section of the Motor Vehicles Act 
the amount of compensation is expected 
to be “just”. The jusiness of the 
award is obviously to be determined 
with reference to the peculiar facts of 
each case and therefore no such award 
can be confined to any rigid mechanical 
formula. However, when the Court 
proceeds to make an award of compen- 
sation in cases which have resulted in 


a fatal accident the Court is also ex~, 
pected to take into account two rele- 
vant sections of Fatal Accidents cf, 


These sections are S. 1-A and 
S. 2. Section 1-A reads as under: 


‘whenever the death of a person 
shall be caused by the wrongful act, 
neglect or default and the act is such 
as would (if death had not ensued) 
have entitled the party injured to 
maintain an action and recover dam- 
ages in respect thereof, the party who 
would: have been: liable if death had 
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not ensued, shall be lable to an ac- 
tion or suit for damages, notwithstand- 
ing the death of the person injured, 
and although the death shall have been 
caused under such circumstances as 
amount in law te felony or other 
crime. 

Every such action or suit shall be 
for the benefit of the wife, husband, 
parent and child, if any, of the person 
whose death shall have been so caused 
and shall be brought by and in the 
name of the executor, administrator or 
representative of the person deceased.” 
Section 2 reads as under: 


“Provided that, in any such action or 
suit, the executor, administrator or 
representative of the deceased may in- 
sert a claim for and recover any 
pecuniary loss to the estate of the 
deceased occasioned by such wrongful 
act, neglect or default, which sum, 
when recovered, shall be deemed part 
of the assets of the estate of the 
deceased.” 

5. The reading of these two sections 
suggests that each one of them con- 
templates a different and distinct cate- 
gory of compensation, Under S, 1-A the 
damages are required tc be paid to 
one or more of the relatives of the 
deceased for the loss of their depend- 
ency, while under S. 2 the damages 
are required to be paid to the estate 
on account of the loss caused to the 
estate. This loss to the estate could be 
awarded to the legal heirs of the 
deceased even if they were not depen- 
dent on him, but loss on account of 
dependency calculated under S, 1-A 
can be paid only to the dependants of 
the deceased. There would be cases 
wherein both the categories of claims 
would be claimed by the same set of 
persons. Nonetheless, when the Court 
is called upon to assess compensation 
resulting on account of some negligent 
act in a motor accident, the Court has 
to keep in mind that under S. 1-A it 
has to assess the loss caused to the 
jegal heirs, 


6. From this it follows that the loss 
caused to the dependants of the deceas- 
ed should be assessed on the basis of 
the value of their dependency, while 
the loss caused to the estate should be 
assessed on the basis of the savings 
which the deceased could have made 
fo augment his estate. To illustrate: 
suppose the deceased was making the 
net. earning of Rs. 500/-. per month 
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and was spending the amount 
Rs. 300/- for his dependants and 
amount of Rs. 100/- for himself, 

saving the amount of Rs. 100/- per 
month. In such a case the loss of 
dependency would be calculated on the 
basic amount of Rs, 300/- per month 
while loss of estate would be calculat- 
ed on the basic amount of Rs, 100/- per 
month. If his dependants are also his 
legal heirs, they would get compensa- 
tion on the basic amount of Rs. 400/- 
per month. 


7. Section 1-A and S. 2 of our Fatal 
Accidents Act are based on two Eng- 
lish statutes, viz. (1) what is popularly 
known as Lord Campbells Act (Eng- 
lish Fatal Accidents Acts 9 and 10), 
and (2) English Law Reform (Misc. 
Provi.) Act, 1934. Therefore, for 
deciding the principles which should 
govern the mode and method of cal- 
culating compensation under S. 1-A and 
S. 2 of our Fatal Accidents Act, help 
of the English decisions on the subject 
can be freely taken and adopted to 
suit our peculiar problems. 


of 
the 
thus 


8 Under S. 1-A, principally finan- 
cial loss to the dependants of the 
deceased is required to be assessed. 


The first question which arises to be 
determined in this connection is what 
would be a proper method of calculat- 
ing compensation under both the sec- 
tions, namely, S. 1-A and S, 2 of the 
Fatal Accidents Act. 

9. While considering the question of 
choosing a suitable method for assessing 
compensation under both the sections, 
one important fact which the Court 
should bear in mind is that under Sec- 
tion 110-B of the Motor Vehicles Act 
it is the ‘just’ compensation which is 
required to be awarded. Therefore, no 
method of calculation of compensation 
would be justified if it does not result 
in ‘awarding the amount which is 
“just” looking to the peculiar facts of 
each case. In other words, every me- 
thod of calculation must be treated as 
subordinate to the necessity of giving 
a “just” compensation. Therefore, 
though while adopting various methods 
of determining compensation for loss 
of dependency and loss to the estate 
the Court may take into consideration 
the principfes propounded by judicial 
pronouncements with regard to ‘the 
implementation of the provisions con- 
tained in S. I-A and S. 2 of the Fatal 
Accidents Act, in so far as the ulti 
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mate figure of compensation is con- 
cerned, the Court is not bound by any 
rigid mathematical formula if it finds 
that the justness of the case requires 
either increase or decrease in that 
figure, 

10. It is in this context that we may 
now proceed to consider the two im- 
portant approaches as to the methods 
adopted by the Courts for quantifying 
compensation both under S. 1-A and 
S. 2 of the Fatal Accidents Act. 

11. The approach of the Tribunal in 
this State has been more or less on 
the method adopted by Viscount Simon 
in Nance v. British Columbia Electric 
Railway Co. Ltd. reported in (1951) 
AC 601. After pointing out that the 
claim for damages in such cases would 
fall under two ‘separate heads, namely, 
(1) maintenance of wife and family, 
and (2) saving Viscount Simon points 
out the proper approach to the deter- 
mination of these damages in the fol- 
lowing words: 

“Under the first head — indeed, for 
the purposes of both heads — it is 
necessary first to estimate what was 
the deceased man’s expectation of life 
if he had not been killed when he was, 
(let this be “x” years) and next what 
sums during these x years he would 
probably have applied to the support 
of his wife. In fixing x, regard must 
be had not only to his age and bodily 
health, but to the possibility of a pre- 
mature determination of his life by a 
later accident. In estimating future 
provision for his wife, the amounts he 
usually applied in this way before his 
death are obviously relevant, and often 
the best evidence available, though not 
conclusive, since if he had survived, his 
means might have expanded or shrunk, 
and his liberality might have grown 
or wilted.” 

Then the learned Lord proceeds 
observe as under: 


“Supposing, by this method, an esti- 
mated annual sum of y is arrived at as 
the sum which would have been ap- 
plied for the benefit of the plaintiff 
for x more years, the sum to be 
awarded is not simply y multiplied 
by x, because that sum is a sum 
spread over a period of years and must 
be discounted so as to arrive at ifs 
equivalent in the form of a lump sum 
payable at his death as damages. Then 
a deduction must further be made for 
the benefit accruing to the widow 


to 
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from the acceleration of her interest 
in his estate on his death intestate in- 
1949 (she came into $6,500, one-third 
of his estate, x years sooner than she 
would otherwise have done) and of her 
interest in sums payable on a policy 
of £1,000 on his life, and a further 
allowance must be made for a possi- 
bility which might have been realized if 
he had not been killed but had em+ 
barked on his allotted span of x years, 


namely, the possibility that the wife 
might have died before he did. And 
there is a further possibility to be 
allowed for though in most cases it is 
incapable of evaluation namely, the 
possibility that, in the events which 
have actually happened, the widow 


might remarry, in circumstances which 
would improve her financial position. 


A figure having been arrived at 

under this first head, there should be 
added to it a figure arrived at under 
the second head. The question there is 
what additional amount he would pro- 
bably have saved during the x years if 
he had so long endured, and what part, 
if any, of these additional savings hi 
family would have been likely to in- 
herit.” 
It will be noticed from these observaq 
tions of Viscount Simon that he refers 
to different types of deductions which 
are required to be calculated after 
having arrived at the figure of total 
loss of dependency. 

12, Another method which, in prin- 
ciple, is the same ag suggested by Vis- 
count Simon, but which is more eff- 
cient and dependable in calculations, is 
the method suggested by Lord Wright 
in Davies v. Powell Duffryn Associat- 
ed Collieries Ltd, reported in 1942 AC 
601. In the words of Lord Wright him- 
self this method can be explained as 
under: 


“There is no question here of what 
may be called sentimental damage, 
bereavement or pain and suffering. If 
is a hard matter of pounds, shillings 
and pence, subject to the element of 


reasonable future probabilities. The 
starting point is the amount of wages 
which the deceased was earning, the 


ascertainment of which to some exten? 
may depend on the regularity of his 
employment. Then there is an estimate 
of how much was required or expend< 
ed for his own personal and living ex- 
penses. The balance will give a datum 
or basic figure which will generally be 


- 
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turned into a lump sum by taking: a 
certain number of years’ purchase, That 
sum, however, has to be taxed down 
by having due regard to uncer- 
tainties, for instance, that the 
widow might have again married 
and thus ceased to be dependent, and 
other like matters of speculation and 
doubt.” 

Though Lord Wright has not elaborated 
his method in any further details, sub- 
sequent decisions of the English Courts 
as well as the Indian Courts show -that 
this method has come to be known as 
“multiple method.” Munkman in his 
book on Damages for Fersonal Injuries 
and Death (Fifth Edition) describes this 
method in the following words: 

“In general, this financial loss is 
assessed in much the same way as 
prospective loss of earnings in the case 
of a living plaintiff: except, of course, 
that the basie figure, instead of being 
the net earnings of the plaintiff, is the 
net contribution to the support of the 
plaintiff which would have been deriv- 
ed from the future income of the 
deceased. In both cases, when the basic 
figure has been fixed, an estimate has 
to be made of the probable length of 


time for which the earnings, or contri- . 


bution, would have continued then a 
suitable multiple has to be determined 
a number of years’ purchase which 
will reduce the total loss to its present 
value, taking into account the proved 
risks of rise or fall in the income.” 
Thus, this method can be expressed in 
the following formula: 


(A-E) x (Y) = Total compensation 
for loss of dependency as well as loss 
to the estate. 

Here, in this formula, A represents the 
amount of net wages which the deceased 
was earning, E represents the expendi- 
ture incurred by the deceased for his 
own self, and Y represents the num- 
ber of years’ purchase. In this formula 
(A-E) covers the amount of dependency 
as well as the amount of accretion to 
the estate, Therefore, in the cases 
where compensation is required to be 
assessed separately for the loss of 
dependency and loss to the estate. (A-E) 
should be further split up to know the 
separate figures of dependency and ac- 
cretion to the estate, and then multi- 


plication by Y should be applied to 
each. 
13. The methods adopted by Vis- 


count Simon and Lord Wright do not 
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differ in principle. But the latter me- 
thod, ie. the method adopted by Lord 
Wright is simple in working, because, 


while in Viscount Simon’s method 
various imponderables, uncertainties 
and vicissitudes of life such as the 


future possible hazards to the deceas- 
ed persons expected span of life as 
well as to the life of a dependant, 
possibilities of increase or decrease in 
the future income of the deceased had 
he survived the accident, financial in- 
flationary tendencies making the stan- 
dard of living costlier, remarriage of 
the widow, acceleration of: the interest 
of the dependents due to the death of 
the deceased, advantage of getting the 
compensation immediately in lump sum, 


are separately discounted involving 
various complications in  ealculations, 


in the method suggested by Lord 
Wright this is worked out by selecting 
a suitable multiplier of a certain num- 
ber of years’ purchase, all these differ- 
ent categories of possibilities resulting 
in different types of deductions are not 
required to be separately calculated 
as they are taken care of by a shrewd 
and judicious selection of a proper and 
suitable multiplier. 


14. The multiplier method above 
referred to is usually followed in Eng- 
land and has proved successful there. 
Two leading English cases which are 
often referred in this connection are 
Mallett v. McMonagle 1970 AC 166, and 
Taylor v. O'Connor 1971 AC.115. As 
observed by Lord Diplock in Mallett’s 
ease, “Since the essential arithmetical 
character of this assessment is the cal- 
culation of the present value of an an- 
nuity it has become usual both in 
England and in Northern [Ireland to 
arrive at the tofal award by multiplying 
a figure assessed as the amount of the 
annual “dependency” by a number of 
“years purchase”. 


15. During the course of the hearing 
of these matters it was contended by 
Shri Sud, appearing on behalf of some 
of the claimants, that .this multiplier 
method should not be invariably follow- 
ed as i¢ does not take into account the 
possibility of future increase in emolu- 
ments as was done by the Supreme 
Court in Mrs. Manjushri v. B. L. Gupta 
reported in 1977 ACJ 134. We find that 
in the case of Mrs. Manjushri the mul- 
tiplier method propounded by Lord 
Wright was neither canvassed nor con- 
sidered as was done in many other 
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cases decided by the Supreme Court. 
At any rate, in Mrs, Manjushri’s case 
the Supreme Court has not said any- 
thing which would detract from the 
efficacy of the multiplier method. As we 
have already pointed out above, no me- 
thod is final and only that method is 
best which serves best the purpose of 
justness contemplated by S. 110-B of 
the Motor Vehicles Act. It may, how- 
ever, be noted that the -possibility of 
the deceased earning more emoluments 
in future can be properly taken care 
of by selecting a suitable multiplier. 


16. The method of multiplier is re- 
cognised by Supreme Court in its 
various decisions including Gobald 


Motor Service Lid. v. R. M. K. Velu- 
swami reported in AIR 1962 SC 1, 
Municipal Corporation of Delhi v 
Subhagwanti reported in AIR 1966 SC 
1750, C. K. Subramonia Iyer v. T. 
Kunhikuttan Nair, reported in AIR 
1970 SC 376 and Madhya Pradesh State 
Road Transport Corporation v. Sudhakar 
reported in 1977 ACJ 290. A Division 
Bench of the High Court of Gujarat has 
discussed this question of preference 
between the methods adopted by Vis- 
count Simon and Lord Wright in de- 
tails in Hirji Virji Transport v. Basi- 
ram Bibi reported in 1971 ACJ 458 
(Guj) wherein it is clarified that what 
this multiplier must be in any indivi- 
dual case would of course depend on 
the particular circumstances of the 
case because one has to take into ac- 
count the probable duration of the life 
of the deceased, duration of the life of 
the widow and their dependants who 
might prematurely die, the possibility 
of widow’s remarriage, acceleration of 
interest in the estate, possibilities of in- 
creased earning on the one hand as 
well as disablement or unemployment 
on the other, It is further pointed out 
in that decision that all other possibi- 
‘ities and chances are taken into ac- 
count and in practice Lord Wright’s 
method is applied by fixing a basic 
sum of annual dependency and multi- 
plying it by an appropriate multiplier. 
This method is recognised even by the 
High Court of Madhya Pradesh in Smt. 
Kamla Devi v. Kishanchand reported in 
AIR 1970 Madh Pra 168, and recently 
by a Full Bench of the High Court of 
Punjab and Haryana in Lachhman 
Singh v. Gurmit Kaur reported in 1979 
' ACY 170 wherein following pertinent 
‘observations are made: -è = <-> 
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“The principle of wotking out the 
suitable multiplier with which annual 
dependency be multiplied and capital 
amount arrived at appears to be the 


only just and reasonable method be-. 


cause the same takes into consideration 
not only the age of the victim, but also 
the ages of the dependents and all un- 
certainties of life, both in the realm of 
enhancement in the income as well as 


factors justifying reduction in the 
amount of compensation, For the pur- 
pose of determining this multiplier, 


no exact and mathematical calculation 
can be provided. The English Courts 
have held in some cases that 16 times 
multiplier was quite sound and reason- 
able. The Supreme Court has gone 
further and in one case even 20 times 
was considered to be a suitable multi- 
plier.” ; 
And then the Court has observed 
under: 


“Thus, out of all the alternatives, 
methods which have been adopted so 
far for determining the just amount of 
compensation, multiplier method ap- 
pears to be realistic and reasonable 
and ensures better justice between the 
parties.” 

Speaking about this point Lord Reid 
has observed as under in Taylor wv 
O’Connor (supra): 


“Damages to make good the loss of 
dependency over a period of years 
must be awarded as a lump sum and 
that sum is generally calculated by 
applying a multiplier to the amount of 
one year’s dependency. ‘That is a per- 
fectly good method in the ordinary case 
but it conceals the fact that there are 
two quite separate matters involved, 
the present value of the series of future 
payments, and the discounting of that 
present value to allow for the fact that 
for one reason or another the person 
receiving the damages might never 
have enjoyed the whole of the benefit 
of the dependency. It is quite unneces~ 
sary in the ordinary case to deal with 


these matters separately, Judges and 
counsel have a wealth of experience 
which is an adequate guide to the 


selection of the multiplier and any ex- 
pert evidence is rightly discouraged. 
But in a case where the facts are spe- 
cial, I think, that these matters must 
have separate consideration if even 
rough justice is to be done, and expert 
evidence. may be valuable or even al- 


- most ‘essential. The ‘special factor ..in 


we 
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the. present .case. is the incidence of in- 
come-tax and, it may -be, surtax.” - 

17. In our opinion, therefore, it 
would be safe to proceed to assess com- 
ensation in such cases by adopting 
he method of multiplier making. a 
judicious use of an appropriate number 
of years’ purchase. 


18. We shall now proceed to consider 
how the two important factors of this 
method, namely (1) the figure of annual 
dependency which is the basic or datum 
figure, representing the multiplicand and 


(2) the number -of years’ purchase 
representing the multiplier, should be 
arrived at. 


19. So far as the first factor of an- 
nual dependency is concerned, there 
is not much difficulty in fixing the 
same, The best evidence to fix the 
figure of this factor is supplied by the 
met income derived by the deceased at 
the time of his death. If the amount 
expended by the deceased for his per- 
sonal expenditure is deducted from this’ 
amount of his net income. the remain- 
der would represent the amount spent 
by him for his dependents’ plus the 
amount saved for future. If there is 
atisfactory ` evidence regarding the 
amount spent by him for his depen- 
dents, the figure of the amount so 
spent should be taken as the basic 
figure for calculating loss of depend- 
ency. But if no such satisfactory evi- 
dence is available it would be reasonable 
to fix the units of fannly expenditure 
and deduct the units consumed by the 
deceased for his personal expenditure. 
Normally, an adult member of the 
family would consume double the units 


















consumed by minors, except those 
minors, who are. taking educa- 
tion in college for whom, in an 
appropriate case, two units of ex- 


legitimately be taken 


suming one unit. an adult member 
that family should be taken to con- 
sume two units, For instance, a family 
two adults and three 
i basis, consume 
even units of expenditure as under :— 


Two adults — 4 units (two each} 
Three minors— 3 umts (one each) 
Jf, therefore, the total expenditure of 
uch a family is Rs. 700/- per month, 
he personal expenditure of the deceas- 
d who is found to be the earning 
dult, should be taken as at Rs. 200/- 
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of dependency would, therefore, be 
Rs. 500/- per month. This would be the 
datum figure which should be further 
worked out by applying a suitable 
multiplier. This was the method adopt- 
ed by the High Court of Gujarat in 
Bai Nanda, v. Shivabhar Shankerbhai 
Patel reported in 1968 ACJ 290 (vide 
paragraph 40). We find this to be a 
safe method to find out the basic value 
of dependency where clear and reliable 
evidence is lacking. 


20. The difficulty which the courts 
are generally facing is, however, with 
regard to the choice of a suitable multi- 
plier on the basis of years purchase. 
As already noted above, this multiplier 
is to be chosen having regard to the 
peculiar facts of each case, For in- 
stance, if it is found that the deceased 
prematurely died at a very young age 
and if it is further revealed that the 
longevity in his family was more, then 
it would be safe to take a higher 
multiplier with a view to arrive at the 
figure of total compensation. Having 
regard to the individual facts of each 
case, the courts have applied different 
multipliers in each case. For instance, 
in the English case of Taylor v: O'Con- 
nor (supra) 12 years’ purchase was con- 
sidered as proper multiplier. In another 
English case Heatley v. Steel Co. of 
Wales Ltd reported in (1953) 1 All ER 
489, 15 years purchase was considered 


to be a proper multiplier. In Howitt 
{widow and administratrix of Richard 
Arthur Howitt) v. Heads reported in 


(1972) 1 All ER 491, 18 years purchase 
was considered to be a proper multi- 
plier. It (is found from the reported 
English decisions that the courts in 
England are taking the multiplier rang- 
ing from 12 to 18 years’ purchase. 


21. In our country, the Supreme] 
Court has applied different multipliers, 
but in a recent decision given in 
Madhya Pradesh State Road Transport 
Corporation v. Sudhakar (supra), 20 
years’ multiplier is taken keeping in|. 
view the fact that the deceased had be- 
fore her yet thirty wears of service to 
be performed, 


22. One consideration which has 
agitated the mind of the courts is about 
the selection of a proper multiplier 
having regard fo the current. or pro- 
bable rate of interest, It is obvious ` 
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that if the rate of interest is high, the 
multiplier would be low, and vice versa, 
It-is also obvious that financial infla- 
tionary tendencies have taken roots in 
most of the developing countries, in- 
cluding our own, and in order to curb 
these tendencies the Gevernments re- 
sort to increase in the rate of interest, 
Therefore, the question is what rate of 
interest should be justly taken into ac- 
count with a view to choose a proper 
multiplier. Full Bench of the Punjab 
and Haryana High Court has observed 
in the above referred case of Lachman 
Singh v. Gurmit Kaur (supra) that 
while selecting a multiplier interest 
theory should not be taken into consi- 
deration because in context of Indian 
conditions it is too unrealistic to be 
adopted for determining damages, The 
Full Bench has given its reasoning for 
taking this view in paragraph 21 of the 
reported judgment. As rightly pointed 
out therein, the adoption of interest 
theory presumes that the claimants 
would invest the amount of claim in 
the bank which would ensure the 
amount of monthly dependency. - i 
resumption is not always well-founded 
in the set of Indian conditions wherein 
banking habit and safe stock invést- 
ment have not taken roots even in the 
middle class residing in towns, It is 
much less so in the rural area, How~ 
ever, we would not go to the extent of 
saying that rate of interest should 
mever be taken into consideration at 
the time of choosing a proper multiple 
because if this “amount is sufficiently 
big enough, it would be invested. in 
some security, and in case of minor- 
claimants it is open to the Court to 
give suitable directions for the invest- 
ment till the minors attain majority. 
There would, therefore, be cases where~ 
in rate of interest may be taken into 
consideration. But whenever such a con- 
sideration is found necessary, the rate 
which should be taken into account 
should be that rate which is offered in 
the prevailing market for a secure 
investment, and which is more or less 
stabilised and does not attract heavy 
market fluctuations. In Taylor v. 
O'Connor (supra) taking a low rate of 
interest was considered a safe basis, the 
reason being that where a low interest 
table is chosen, the fund is assumed 
to be invested in low interest stocks 

hich would retain their real value. In 
our opinion, therefore, if rate of inte- 
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rest is to be taken into consideration 
for the purpose of choosing a proper 
multiplier, only that rate can be taken 
into account which ensures the safety 
of the’ invested amount and which is 
not likely. to suffer fluctuationg in the 
market, à 


23. Another principle which is to be 
borne in mind is that ın case of the 
deceased who was hale and hearty and 
who was in the middie age of round 
about thirty-five years, it would be safe 
to take the multiplier ranging from 15 
to 18 years provided there are no other 
compelling circumstances which would 
induce the courts to adopt a multi- 
plier which is lower or higher than 
these limits, 


24, As already stated above, the 
choice of multiplier is to be made by 
the Court using its own experience and 
having due regard to the peculiar facts 
of each case, because the ultimate goal 
is not to adhere to any rigid formula, 
but to award a compensation which is 
just, In this approach the courts have 
to remain sympathetic and realistic in 
their considerations hecavse every as- 
sessment of compensation of this type 
rests more or Jess on conjecture of a 
fallible human being who is not able 
to know the ways of Providence, Under 
the circumstances, what is required to 
be assessed is only a reasonable ` pro- 
bability as if appeals to a reasonable 
person, 


25. The next question is whether 
any additions or deductions are required 
to be .made after having arrived at the 
total figure of compensation which 
could be paid for loss of dependency. 
It is found from the various judgments 
of the Tribunals with which we have 
come across that if the Tribunal finds 
that the deceased used to spend ál 
particular amount in support of his 
dependents, the tribunal gives compen- 
sation only of the amount of depen- 
deney without taking into account the 
loss caused to the estate, This is found 
to have been done even in cases where- 
in the dependants, who are entitled to 
compensation for loss of dependency, 
are also found to be the legal heirs 
who are entitled to inherit the estate 
of the deceasd. For instance, if a de- 


ceased person is found to be having the 


net earning of Rs. 500/- per month, and 
if the tribunal further finds that he 
used to spend Rs. 300/- for his depen- 
dants, the tribumal awards compensa- 
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tion only on the basic figure of Rupees 
300/- per month without caring to 
know whether out of the remaining 
amount of Rs. 200/- the deceased used 
to save anything or not, In such cases, 
therefore, it is of utmost importance 
for the tribunal to find out what 
amount the deceased was spending for 
himself. If it found that he was. not 
spending any amount more than Rs. 
100/- per month, then in- the instance 
which we have taken, the savings added 
to his estate would be at the rate of 
Ee 100/- per month. Therefore, the 
dependants, who are also the legal re- 
presentatives of the deceased, would be 
entitled not only to the loss of depen- 
dency at the rate of Rs. 300/- per 
onth, but also to the Joss in estate at 
the rate of Rs, 100/- per month, This 
articular aspect must be borne in mind 
by the tribunals in our State while fix- 
ing the total compensation payable to 
the claimants, 


26. The claimants would also be en- 
titled to some conventional amount in 
form of loss of expectancy of the life 
f the deceased. We have noticed that 
no tribunal in our State is awarding 
any such conventional amount. Lord 
Roche, in Rose v. Ford 1937 AC 826 
(859), has expressed this principle of 
awarding damages for loss of life ex- 
pectancy in the following words: 

“I regard impaired health and vita- 
lity, not merely as a cause of pain and 
suffering, but as a loss of a good thing 
in itself, Loss of expectation of life is 
a form in which impaired health and 
vitality may express themselves as a 
result. In such a loss, there is a loss 
‘of a temporal good, capable of evalua- 
tion in money, though the evaluation 
is difficult...... Damages frequently have 
‘to be estimated in a case such as the 
following: A person suffers physical 
injuries of a nature to prevent him or 
her from living as full and complete a 
life as before, not in the matter of 
earning power, but in the matter of 
performing the functions and reaping 
the enjoyments of a normal: life. An 
analogous problem is now presented. In 
the case I have outlined, partial loss 
of the good of life over the normal 
period of life has to be measured. Here 
a total loss of the good of life over 
part of the normal period of life has 
to be measured. I do not doubt that 
the measurement can be made.” 

In Benham v. Gambling (1941 AC 157) 
the House of Lords. had to consider 
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what was the proper measure of dam- 
ages for loss of expectation of life for 
a boy of two and a half years of age 
who was killed accidentally in a road 
accident, It held that damages under 
this head do not depend on the length 
of years which are lost, nor on finan- 
cial or social prospects; that they re- 
present compensation for loss of the 
prospects of a predominantly happy 
life; and that in general the damages 
should be moderate especially in case 
of a child whose prospects in life are 
extremely uncertain. Accordingly the 
damages were assessed at £ 200 only. 
The leading speech in this case is of 
Viscount Simon L. C. the keynote of 
which is found in the following pass- 
age: 

Tassa stripped of technicalities, the 
compensation is not being given to the 
person who was injured at all, for the 
person who was injured is dead... Dam- 
ages which would be proper for a dis- 
abling injury may well be much grea- 
ter than for deprivation of life, These 
considerations lead me io the conclu- 
sion that in assessing damages under 
this head, whether in the case ofa 
child or an adult, very moderate figures 
should be chosen...... 

In this case though initially the figure 
of £200 was chosen, according to the 
latest trend, the conventional figure. 
of £ 500 for the loss of expectation of 
life is now chosen, .though very recent- 
ly the Court of Appeal has allowed 
& 750 in McCann v. Sheppard (1973) 2 
All ER 881. So far as our country is 
concerned, the High Court of Gujarat 
has taken this conventional figure at 
Rs. 3,000/- in Bai Nanda (supra) where- 
in it is observed that “damages given 
for shortening of life should not be 
calculated solely or even mainly on the 
basis of the length of life that is lost, 
they should be fixed at a reasonable 
figure for the loss of a measure of pro- 
spective happiness. If was now a rule 
of law that if a man was cut off in 
the prime of life, then no matter how 


mighty (As per ILR (1979) HP 267) 
his prospects, only a conventional 
sum should be awarded in re- 


spect of his lost years. The conventional 
figure of damages under this head is 
rather low. Keeping in mind our Indian 
conditions a moderate conventional fig- 
ure should not be less than Rs. 3,000/-”. 
We find ourselves in agreement with 
these observations and hold that conven- 
tional figure of damages for loss of ex- 
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pectation of life should. be Rs. 3,000/-, 
as observed by the Gujarat High Court, 
and this should be added to the total 
amount of compensation awardable by 
applying the multipher method. In 
T. V. Gnanavely v. D, P. Kannayya. 
AIR 1969 Mad 180 the High Court ‘of 
Madras has held that looking te the 
facts of that case the compensa- 
tion of Rupees 4,000/- for loss of 
expectation of life was proper. How- 
ever, that figure of Rs. 4,000/- is found 
to have been selected by the High 
Court having regard to the peculiar 
facts of that case, In our opinion, the 
conventional figure of Rs. 3,000/- would 
be a proper addition in normal cases, 


27. In one of the appeals before us 
he question which has arisen is whe- 
ther family pension which the widow 
got, from the department should be 
deducted from the amount of compen- 
sation or not. The appeal in which this 
question has arisen in F. A. O. No. 33 
of 1972, (Bimla Devi v. H. R. T. C.) 
The learned Advocate of the Road 
Transport Corporation contended that 
though according to the settled law ‘the 
amounts of insurance and gratuity may 
not be deducted from the amount ` of 
compensation, there is no reason not to 
deduct the amount of family pension 
which the dependents would be actual- 
ly getting as a result of the death of 
the deceased. For this proposition re- 
liance has been placed on one decision 
of the High Court of Punjab and Har- 
yana given in Sushila Rani Sharma v. 
Som Nath reported in 1974 ACJ 505. Tt 
is true that in this case deductions on 
account of pension, G. P. Fund, C. T.D. 
Account and Bank Account have been 
allowed. It is found that in Jaikumar 
Chhaganlal Patni v. Mary Jerome 
D’Souza reported in 1978 ACJ 28 (Bom) 
deduction on account of the amount of 
life insurance policy has. also been 
given by the High Court of Bombay. 
A single Judge of the High Court of 
Delhi has in the case of Prem Devi 
Pandey v. Dayal Singh reported in 
1976 ACJ 407 allowed deduction on ac- 
count of gratuity and provident fund, 
pension and life insurance. After con- 
sidering these cases we find ourselves 
unable to agree with the propositions 
that deductions can be allowed from 
the amount of compensation either on 
„account of insurance, or on account of 
pensionary _ benefits, or gratuity. - . The 
main reason is that all these amounts 
are’ earned by the deceased on account 
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of contractual . relations entered into by 
him with others, and it cannot be said 
that they. have been earned by the 
dependants or the legal heirs of the 
deceased as a result of the death of 
the deceased. The compensation whic 
is awardable under Section 110-B o 
the Motor Vehicles Act, and Section 
1-A and 2 of the Fatal Accidents Act, 


























tors which balance this compensation 
are only those factors which have ac- 
crued to the advantage of the depen- 
ants or the legal heirs as a result o 
the death of the deceased, Therefore, 
the advantage which accrues either t 
the estate or to the dependants as 
result of some contract or act which 
the deceased performed in his lifetime, 
cannot be said to be the result of th 
death of the deceased though they come 
into existence on the death of the de- 
ceased. So far as the insurance amount 
is concerned, whatever the estate or the 


of the contract between the deceas~ 
ed and the insurance company. As 
for the amounts of pension and 


gratuity, they are the result of the ser- 
vice rendered by the deceased during 
his lifetime. The modern concept o 
pension and gratuity is that they are 
deferred wages which have been earn- 
ed by an employee during the cours 
The point of time at 


the mere fact that these amounts 
paid at the time when deceased met 
with his death is not of much relevance 
unless it is found that the payment i 
question was purely the result of th 
death of the deceased as is the case in 
which the interest of the dependant 
is accelerated on Yecount of the death 
of the deceased. 


28. The view which we are taking 
is already taken by this High Court in 
two cases, namely, Kailash Wati v. 
State of Haryana reported in AIR 1975 
Him Pra 35 and Rita Arora v. Salig 
Ram reported in AIR 7976 Him Pra 24. 
We further find that the view taken 
by the Delhi Court in the above re- 
ferred case is not consistent with the 
view taken by the. same High Court in 


Bhagwati Devi v. Ish Kumar reported | 


in 1975’ ACJ 56 (Delhi) wherein Anand J. 
has ‘elaborately dealt ` with this ques- 


ay 
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tion in paragraph. 41 to paragraph 43 of 
the reported judgment. Even a Divi 
sion Bench of the High Court of Pun- 
jab and Haryana has held: in Dam- 
yanti Devi v. Sita-Devi reported in 
1972 ACJ 334 that the benefit, if, any 
derived by the legal representatives 


‘of the deceased from the policy of insu- 


rance of the deceased is not derived 
because of the tortious act of -the 
wrongdoer which resulted in his 


-death, but on the footing of a contract 


which the deceased had entered with 
the insurer under which he paid the 
premium. The High Court of Gujarat 
has also held in Shakurmiya Imammiya 
Singh Rup Singh 
reported in 1978 ACJ 130 that deduc- 
tion on account of pension cannot be 
allowed. Even the Orissa High Court 


has taken the same view in Jagannath 


Sinha Khirodini reported in 1977 ACJ 
196, 


29. The leading English Decision on 
this point is one given by the House of 
Lords in Perry v. Cleaver reported in 
1969 ACJ 363 wherein it is held that 
just as an insurance amount was the 
fruit of premiums paid in the past, 
pension was the fruit of services al- 
Teady rendered the wrongdoer should 


not be given benefit of the same by 


deducting it from the damages, 


30. We, therefore, conclude that the 
the amount of insurance money and 


{different amounts of pensionary benefits 


as well as provident fund cannot be de- 
ucted from the amount of compensa- 
tion determined under Section 110-B of 
the Motor Vehicles Act read with Sec- 


{tions 1-A and 2 of the Fatal Accidents 


ct, 


31. Next question which arises to be 
considered is whether in the appeals 
preferred under Section 110-B of Motor 
Vehicles Act to the High Court from 


the award of a Claims Tribunal it is 
‘open to the High Court to permit the 
-respondent to file any cross objection. 


The contention of the learned Advocate 
of the Himachal Road Transport Cor- 
poration is that on this question. a 
learned single Judge of this Court has 
already taken the view that  cross-ob- 
jections in such appeals could not- be 


entertained as they have not been 
‘specifically provided either in. the 
Motor Vehicles Act or in the rules 


framed thereunder and there is no 
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justification. for changing this view. He 
has relied upon the decision given by 
Pathak, C. J., as then he was, in the 
Himachal Pradesh Government v, Bholi 
reported in 1975 ACJ 330 (HP). The. 
Jearned single Judge has in that case 
observed that a cross-objection, im the 
sense in which that expression has 
been used in Order 41, Rule 22.of the 
Code of Civil Procedure, is in the na- 
ture of an appeal which should be 
statutorily provided. But since there is 
no statutory provisions for preferring a 
cross objection in the claim cases aris- 
ing out of Motor Vehicles Act, the 
Court cannot permit the respondent to 
such appeal to prefer cross-objections. 
The learned Advocate of the appellant 
Corporation has, in support of thie 
view, also relied upon a recent decisior 
given .by a Division Bench of the 
Allahabad High Court in Virendra 
Singh v. Phoolmati reported in 1978 
ACJ 430 which has relied upon a pre- 
vious decision given by the same court 
in Daroupadi Debi v. S. K. Dutt report- 
ed in ATR 1957 All 48. 


22. As against this Shri Sud, appear- 
ing on behalf of one of the -claimants, 
has relied upon a series of decisions 
given byother High Courtsin India tak- 
ing a contrary view and has drawn our 
attention to the fact that Chief Justice 
Pathak has himself referred this ques- 
tion to a larger Bench in F. A. O., 2 of 
1977, 


33. We have perused the decision 
recorded by the learned single Judge 
of this Court in the above referred case 
as well as the decisions of other High 
Courts taking a contrary view. So far 
as the Motor Vehicles Act and the 
Rules framed thereunder are concerned, 
they do not throw any lighi on this 
question. But so far as the Civil Pro- 
cedure Code is concerned, it is clear 
that Part VII of the Code which makes 
provisions for appeals from original de- 
cree specifically provides for an appeal 
in Section 96 thereof. Therein, there is 
no such specific provision with regard 
te cross-objections. However, provisions 
as regards cross-objections are found in 
Order 41, Rule 22. Order 41 is with 
regard to appeals from original de 
crees and prescribes a procedure which 
a coum is expected to follow at the 
time of disposing of an appeal prefer- 
red under Section 96 of the Code. It 
is in the scheme of this procedure pre- 
scribed in Order 41, that Rule 22, 
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which stipulates the. filing of cross-ob- 
jection, finds its place. Schedule I of 
the Code of Civil’ Frocedure in which 
Order 41 is placed is enacted under 
Section 121 of the C. P. C. which says 
that the rules in the first schedule shall 
have effect as if enacted in the body of 
the Code until annulled in accordance 
with the provisions of Part X of the 
Code. Remaining sections of this Part X 
provide for the manner in which these 
rules can be changed, [ft is obvious 
from this Part X of the C. P. C. that 
the Schedule I which contains different 
Orders and Rules is ‘essentially enacted 
for the purpose of providing a proce- 
dure. But even provisions prescribing a 
particular procedure may contain some 
substantive rules creating rights in 
favour of certain parties. Threfore, the 
question is whether Rule 22 of Order 
41, which contemplates the filing of 
cross objections creates any substantive 
right in favour of a respondent who 
wants to file cross-objection or  stipu- 
lates a mere procedure enacted for the 
purpose of disposing of.an appeal pre- 
ferred under Section 96, . 


34. This question assumes fmpor- 
tance because if it is found that Rule 
22 of Order 41 creates a substantive 
right in favour of a party, then that 
substantive right can be implemented 
only if it is specifically provided either 
under a statute or under the rules 
framed thereunder. However, if Rule 22 
of Order 41 is construed as merely a 
part of procedure prescribed for the 
purpose of effectively disposing of an 
appeal preferred under Section 96 of 
the Code, then even if such a proce- 
dure is not specifically provided for in 
the Act or in the rule, the same can 
be followed once the court takes cogni- 
zance of the appeal. 


35. Before discussing whether Rule 
22 of Order 41 of the C. P. C. creates 
a stbstantive right or merely enacts a 
procedure, it would be proper to refer 
to the decision given by the Supreme 
Court in National Sewing Thread Co. 
Ltd. v. James Chadwick and Bros. Ltd. 
reported in AIR 1953 SC 357. The rele- 
want facts of thet case were that 
Registrar of Trade Marks had allowed 
the objection of the respondent James 
Chadwick and Bros Ltd. to the appli- 
cation maue by the appellants under 
Trade Marks Act, 1940, and had reject- 
ed the said application. Against this 
order of the Registrar, National Sewing 
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Thread‘ Co. Ltd, preferred an appeal to 
the High Court of Bombay as permit- 
ted by S. 76 of the Trade Marks Act. 
That appeal was allowed and the order 
of the Registrar was set aside: by a 
single Judge of the Bombay High Court, 
However, from that judgment of the 
learned single Judge, an appeal was 
preferred’ by James Chadwick & Bros. 
Ltd. under Cl. 15 of the Letters Patent 
of Bombay High Court. That appeal 
was allowed and the order of the 
Registrar was restored, 

36. On these facts the question 
which arose ‘before the Supreme Court 
was whether an appeal under Cl. 15 of 
the Letters Patent of Bombay High 
Court was permissible against the 
judgment of the learned single Judge. 
The contention was that since under 
S. 76 of the Trade Marks Act only one 
appeal was contemplated, no second 
appeal under Cl. 15 of the Letters 
Patent was permissible. The Supreme 
Court rejected this contention holding 
that when a statute directs that an 
appeal shall lie to a Court already 


established, then that appeal must 
be regulated by the _ practices 
and procedures of that Court. 


For this proposition Supreme Court ap- 
proved of the following observations of 
Viscount Haldane in Nafional Telephone 
Co. Ltd. v. His Majesty's Postmaster- 
General (1913 AC 546): 


“When a question is stated fo be 
referred to an established Court with- 
out more, it, in my opinion, imports 
that the ordinary incidents of the pro- 
cedure of that Court are to attach, and 
also that any general right of appeal 
from its decisions likewise attaches.” 


37. The Supreme Court further ap- 
proved of the following observations 
made by the Privy Council in Adaik- 
appa Chettiar v. R. Chandrasekhara 
Thevar reported in AIR 1948 PC 12: 


“Where a legal right is in dispute 

and the ordinary Courts of the country 
are seized of such dispute, the Courts 
are governed by the ordinary rules of 
procedures applicable thereto and an 
appeal lies if authorised by such rules, 
notwithstanding that the legal right 
claimed arises under a special statute 
which does not in terms confer a right 
of appeal.” 
This very view has been reiterated by 
the Supreme Court in Collector, Vara- 
nasi v. Gauri Shanker Misra reported 
in ATR 1966 SC 384. i 


ao 
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38. In view of the above decisions 
of the Supreme Court it is obvious 
that if it is found that cross-objections 
contemplated by O, 41, R. 22 form 
merely a part of the procedure for 
disposing of an appeal, then the same 
procedure which the Court would fol- 
low in an appeal preferred under Sec-~ 
tion 96 of the C. P. C., would apply 
and the respondent would be allowed to 
file cross-objection as contemplated by 
R. 22 of O. 41, 


39. The contention of the learned 
Advocate of the Corporation, however, 
was that cross-objections which are 
filed under O. 41, R. 22 are not filed as 
part of procedure but are filed on ac- 
count of the fact that a substantive 
right to file the same has been created 
by R. 22 of O. 41, Such a view is of 
course taken by a Division Bench of 
Allahabad High Court in above referred 
case of Virendra Singh v. Phoolmati 
(supra). It should, however, be borne 
in mind that some procedural rights do 
possess a substantive character inas- 
much as they are legally enforceable. 
Nonetheless, they are a part of the 
procedure and cannot be claimed inde- 
pendently of that procedure. On consi- 
deration of the scheme of O. 41, C. P. C, 
we are of the opinion that though 
right of a respondent to file cross-objec- 
tions under R. 22 of ©., 41 may be 
treated as such an enforceable right, 
the said right arises out of the proce- 
dure contemplated for the disposal of 
an appeal filed under S., 96 of the Civil 
P. C. and is not independent of such 
an appeal, In other words, this right is 
intrinsically of a procedural character 
though substantive in its nature, inas- 
much ag it can be claimed -and assert- 
ed according to law during the pro- 
ceedings of an appeal, It should be 
noted that substantive right to file an 
appeal independently of the appeal filed 
by the other party is already created 
by 5. 96 of the Civil P, C. ` Therefore, 
the right to challenge a part of a 
decree irrespective of the right to file 
an appeal under S. 96, as contemplated 
by R. 22 of O.-41, must be treated as a 
procedural right for the simple reason 
that this right to file cross-objections is 
solely dependent upon the filing of an 
appeal by the opposite side, Moreover, 
scheme of O. 41 and especially the 
wide powers given fo the Court under 
R. 33 of O. 41 suggests that the inten- 
tion of the Legislature is to see that 
once the Court is seized of a matter 
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in its appellate jurisdiction, it is 
to do complete justice between all the 
concerned parties. To us, therefore, it 
is very clear that the provision enabl- 
ing a respondent to file cross-objec- 
tions made in R. 22 is a _ procedural 
provision under which even if a respon- 
dent has not preferred any appeal, the 
Court is enabled to do complete justice 
to the parties by allowing the respon- 
dent concerned to prefer  cross-objec- 
tions within the period of limitation. 
Under these circumstances, with great 
respect to the learned Judges of the 
Allahabad High Court, we find our- 
selves unable to accept their view that 
provision enabling a respondent to file 
cross-objections is a substantive provi- 
sion and not a procedural one. 


40. In view of our finding that pro- 
vision for filing cross-okjections con- 
templated by O. 41, R. 22 is a proce- 
dural provision, the ratio of the above 
referred two decisions of the Supreme 
Court would at once be attracted. and 
this Court being seized of an appellate 
jurisdiction conferred by S. 110-D of 
the Motor Vehicles Act, it has to exer- 
cise that jurisdiction in the same man- 


ner in which it exercises its other 
appellate jurisdiction allowing. the 
respondents in such appeals. to prefer 


cross-objections, 


41. The learned Chief Justice has 
referred to the above decision of the 
Supreme Court in National Sewing 
Thread Co. Ltd. v, James Chadwick & 
Bros. Ltd. (supra), but has distinguish- 
ed that case and other cases adopting 
the same line of reasoning in the fok 
lowing words :— 


“It will be noticed that in all these 
cases the question was whether a fur- 
ther proceeding by way of appeal lay 
against a decision of the Court, be it a 
District Court or the High Court, and 
it was held that such proceeding was 
competent, In the present case, how- 
ever, the question is whether a cross- 
objection filed by the present petitioner 
is maintainable. A  cross-cbjection in 
an appeal cannot be likened to a fur- 
ther appeal arising out of the initial 
appeal, A cross-objection Ties at 
same level of relief as the appeal in 
which it is filed. The principle. on 
which the aforesaid cases proceeded is 
attracted where a further right of 
appeal is claimed against the decree 
passed on the initial appeal,” Ai 


able| 


the 


` 
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With great respect, we are unable, to 
comprehend why, if cross-objection lies 
at the same level of relief ag the 
appeal in which it is filed, the 
could not be allowed to be filed, when 
the appeal itself is allowed to be filed 
as a matter of procedure which is ad- 
opted by the Court concerned. We are, 
therefore, of the opinion that the deci- 
sion given by the Supreme Court in 
National Sewing Thread Co. Ltd. v. 
James Chadwick & Bros, (supra) can- 
not be distinguished, and the view 
taken by the learned Chief Justice sit- 
ting as a single Judge is, with due 
respect, not the one which we could 
follow. We find that Himachal Bench 
of Delhi High Court has taken the view 
which we are taking, in connection 
with an appeal arising from Himachal 
Pradesh Abolition of Big Landed Estates 
and Land Reforms Act, 1953. Sec- 


tion 104 of that Act provides that. an 
appeal shall lie to the District Judge 
from an order of the Compensation 


Officer and a second appeal shall lie 
from the decision of the District Judge 
to Judicial Commissioner, No procedure 
has been prescribed by that Act in res- 
pect’ of the appeals filed in the Court 
of the Judicial Commissioner. The 
question arose before the Court as to 
whether cross-objections were compe- 
tent in the second appeal or not. The 
Court held that the provisions of C.P.C. 
should apply to such appeals and there- 
fore cross-objections were competent. 
For taking this view the Court has put 
reliance upon the decision given by the 
Supreme Court in National Sewing 
Thread Co. Ltd. v. James Chadwick & 
Bros. Ltd. (supra). 


42, We find that this particular 
reasoning has been adopted by various 
High Courts in India. The Karnataka 
High Court. had initially taken a view 
contrary to the view which we are 
taking just now in three of its judg- 
ments, but finally a Full Bench of that 
High Court has overrulea these pre- 
vious judgments in K. Chandrasekhara 
Naik v, Narayana reported in. 1974 ACJ 
§22. The High Court of Delhi has 
taken the view which we are taking in 
Delhi Transport Undertakıng v. Kumari 
Lalita (ATR 1972 Delhi . 281) (supra). 
The High Court of Punjab has also 
faken the same view in Shanti Devi v. 
General Manager,. Haryana Roadways, 
Ambala (1971 - ACJ 247) (FB) and in 
Triloki Nath Bhargava v. Jaswent Kaur 
(1975 ACJ 259). The High Court of 
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Madhya Pradesh in Manjula- Devi- 
Bhutta v. Manjusri Raha (1968 ACJ 1), 
High Court of Assam ın Phoenix Assur- 
ance Co.. Ltd. v. Kalpana Rajput (1974 
ACJ 470). High Court of Orissa in 
Madhusudan Rai v. Smt. Basanti 
Kumari Devi (1973 ACJ 308), High 
Court of Rajasthan in Automobile 
Transport (Rajasthan) Private Ltd. v. 
Dewalal (1977 ACJ 150), High. Court of 
Andhra Pradesh in Govt. of Andh. Pra. 
Transport Department, Hyderabad v. 


K. Padama Rani (1975 ACJ .462) and 
High Court of Madras in Union Co- 
operative Insurance Society Ltd., 


Madras v. Lazarammal Ravel (AIR 1974 
Mad 379), and Govind Singh v. A. S. 
Kailasam (1975 ACJ 215), 


43. It was contended that Tribunal 
is not the Court and the award given 
by the Tribunal is not a decree and 
therefore R. 22 of O. 41 would not 
have any application. The High Court 
of Punjab has rejected this contention 
in Shanti Devi v. General Manager, 
Haryana Roadways (1971 ACJ 247 (FB)) 
and we find ourselves in agreement 
with the view taken therein to the 
effect that the 
for the Tribunal in 
eases is the procedure very much. akin 
to Court’s procedure, and that the 
award given by the Tribunal in such 
claim cases finally determines . 
rights of the parties. But apart from 
that we find that the application of 
O. 41, R. 22 is not to be considered as 
in terms because when the procedure 
contemplated by that rale is fo be ap- 
plied to such appeals the word “Court” 
is to be read as Tribunal and a decree 
is to be read as an award. 


44, In view of this position we are 
of the opinion that a respondent in an 
appeal preferred under S. 110-D of the 
Motor Vehicles Act is competent to pre- 
fer cross-objections within the period 
of limitation stated in O. 41, R. 22 o 
the C. P. C. 


45. This disposes of all the common 
points of law and according to the deci- 
sion recorded by us on these common 
points, we now proceed to take up the 
individual cases. 


46. With regard to all these cases, . 
it is required to be noted that the fact 
that the accident was as a result of 
negligence cannot be disputed because 
the bus was heavily over-loaded and 
was driven by an unauthorised _ person. 
This has been specifically admitted in 
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the reply filed by the State on behalf 
of the Transport Department. l 
F. A. O. No. 30 of 1972 

47. Facts of this case show that one 
Ram Darshan who was aged 23} years 
at the time of the accident, died in the 
accident. He was studying as well as 
earning and the evidence reveals that 
his earning- was Rs. 400/- per month. 
The learned Judge of the Tribunal has 
taken the dependency of the claimant 
father of the deceased at the figure of 
Rs. 200/- per month. This figure is on 
the conservative side. The father of the 
deceased, who is the clamant, was aged 
71 years at the time when he filed his 
claim. Taking this age of the father as 


well as the age of the deceased into 
consideration, the Court could have 
. easily taken the multiple of 15 years 


purchase. If this multiple of 15 years 
is taken, the amount © of compensation 
awardable to the claimant would be 
much more than the amount of Rupees 
20,000/- which is awarded. Under the 
circumstances we see no force in this 
appeal which is dismissed with costs, 
F. A. O. No. 31 of 1972. 


48. In this case the deceased is Tek 
Singh, who was 26 years of age and 
was serving as a Clerk m the Public 
Works Department and who died as a 
result of the accident. At the time of 
his death, he was earning Rs. 311.65 
per month. As a result of his death, he 
left behind him a widow aged 21 years, 
ason and a widowed mother aged 60 
years. The learned Judge of the Tri- 
bunal has found that he was sending 
Rs. 200/- per month for the mainten- 
ance of his family. Thus, according to 
the learned Judge, the rate of depend- 
ency was Rs. 200/- per month. Looking 
fo the age of the deceased as well as 
the age of the dependents this is the 
ease in which multiple of 20 years pur- 
ehase can be applied. But even if lesser 
multiple is applied, if cannot be found 


that the deceased would have spent 
the amount of Rs. 1212/- for his per- 
sonal expenditure. Therefore, apart 
from fhe loss of dependency, fhe 


claimants would, also be entitled to loss 
on account of the estate because the 
claimants are also the lagal heirs of the 
deceased. 


49. Now, # the multiple of 20 years 
purchase is taken, the loss of ‘agen 
ency would come to Hs. 48,000/- 
the amount of Rs. 3,000/- as pcs 
tional amount on account of loss of 
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expectancy of life.. If dependency is | 
calculated at a lesser multiple, the loss 
on account of the estate also should be 
taken into account. Therefore, taking 
all these circumstances into considera- 
tion, the amount of Rs. 49,278/- as 
granted by the learned Judge of the 
Tribunal is quite proper. This appeal, 
therefore, fails and the same is dismis~ 
sed with no order as to costs. 

F. A. O. No. 32 of 1972. 

50. In this case the deceased is Pri- 
thi Singh, a student, aged 19 years, 
studying in B.A. Final in Government 
College, Chamba. The claimant is his 
widowed mother aged 60 years, Refer- 
ence to para 11 of the judgment re- 
corded by the learned Judge of the 
Tribunal shows that the deceased had 
a brilliant academic career and was on 
the threshold of completion of his 
study. The learned Judge has rightly 
observed that he would have easily 
started his earning career with a salary 
of Rs. 400/- per month. The dependency 
of the claimants is taken by the learn- 
ed Judge at the rate of Rs. 150/- per 
month. The learned Judge has applied 
the multiple of 15 years of age and has 
awarded total compensation of Rupees 
20,250/-. 


51. We find that even according to 
the ‘principles adopted by us, the 
claimant would be entitled not only to 
the amount of compensation, but also 
the loss to the estate and therefore 
even if the dependency of 15-years is - 
taken, the claimant would be getting 
much more than the amount actually 
awarded to her. In the result, there- 
fore, there is no substance in this 
appeal which is dismissed with costs. 
F. A. O. No. 33 of 1972. 

52. Deceased Hari Har Sarup, who 
was aged 43 years at the fime of the 
accident, died in the accident. He was 
serving as Inspector of Post Offices 
and was drawing a salary of Rs. 517/- 
per month. He Ieft behind a widow and 
two minor daughters. The learned Judge 
of the Tribunal has accepted the words 
of the widow who has deposed that the 


deceased ‘was . sending Rs. 300/- per 
month to her for family expenses. 
Therefore, the dependency of the 


claimants can’ be calculated at the rate 
of Rs. 300/7- per month, 

53. The question, however, is that 
what multiple should be applied. It was 
contended. on behalf of the ‘appellants 
that the multiple of 15 years purchase - 
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should be applied looking to the age of 
the deceased, In our opinion, looking 
to the facts of the case, the multiple 
of 16 years purchase should be applied 
and applying this multiple the loss of 
dependency would be Rs, 57,600/-. To 
this amount should be added the con« 
ventional .amount of Rs. 3,000/- on ac 
count of the loss of life expectancy, 
making the total of Rs, 60,600/-. 


54. There is no clear evidence as to 
what amount the deceased was spending 
for himself and therefore, applying the 
formula of the nit expenditure it 
would fotlow that the deceased must 
be spending Rs. 172/- per month for 
his personal expenditure, Thig would 
leave the amount of Rs. 345/- per 
month for the dependents as well as 
for the estate, The dependency is cal- 
culated at the rate of Rs. 300/- per 
month and, therefore, Rs. 45/~ would 
be saved for accretion to the estate, 
Thus applying 16 years' multiple, the 
loss to the estate would come to 
Rs, 8,640/-. 


55. Adding the amoun? of loss of 
dependency and the loss of estate we 
get the figure of Rs. 69,240/- (Rupees 
60600 -+ 8640). This would be the total 
amount of compensation which the 
claimants would be entitled to accord- 
ing to the principles settled by us, 
However, the - claimants have been 
awarded the compensation of Rupees 
71,610.30. The difference between this 
amount and the amount to which the 
claimants are found entitled is not 
good enough to call for our interfer- 
ence in appeal, because the Appellate 
Court would not interfere with the 
assessment made by the Tribunal unless 
the assessment made by the Tribunal is 
extravagant. Under the circumstances, 
we do not find this to be a fit. case for 
our interference in the appeal. The 
appeal, therefore, is dismissed without 
any orders as to costs, 

56. So far as the cross-objections 
filed in this case are concerned, they 
obviously fail because the compensation 
which is awarded by the learned Judge 
of the Tribunal is found a little on the 
higher side as shown above. Therefore, 
the cross-objections are dismissed with 
costs. 

F. A. O. No. 34 of 1972, 

37. In this case, one deceased, 
Vishwa Nath, who was 46 years of age 
and was receiving the salary of Rupees 
250/- per month besides free food and 
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residence; died in the accident, He lefi 
behind himi- two sons, three daughters 
and a widow, The learned Judge of the 
Tribunal has found the value of the 
dependency at the rate of Rs. 125/- 
per month and he made the total 
award of Rs.  30,600/-, On the caleu- 
lation as shown below, we find that 
this award is completely justified and 
there is no reason to interfere with the 


same, 

58. Looking to the age of the 
deceased, the dependency and the loss 
of the estate should be calculated ai 
the multiple of 15 years purchase. So, 
calculating the loss of dependency. it 
comes to Rs, 22,500/- to which amount 
of loss of life expectancy should be 
added at the conventional figure of 
Rs. 3,000/- which. gives us the total of 
Rs, 25,500/-. 

59. The deceased was already pro- 
vided with free food and residence for 
himself and, therefore, he must be 
spending some small amount for his 
pocket expenditure. Taking a liberal 
view of the matter, even if if be be- 
lieved that he was spending Rs. 50/- 
for his pocket expenditure, he would be 
saving Rs. 75/- per month (Rs. 125-50). 
So, loss to the estate should be cal- 
culated at the rate of Rs. 75/- per 
month. Applying the multiplier of 15 
years; purchase we get the figure off 
Rs. 18,500/-, 


60. Thus the total amount of com- 
pensation ‘on the above calculation 
would come fo Rs. 39,000/-. But the 
Tribunal has awarded Rs. 30,600/-: We, 
therefore see no point in thig appeal 
which is dismissed with costs, 

F. A. O. No. 26 of 1998. 

61. This appeal is preferred by the 
claimant Krishna i -who is the 
mother of the deceased Kumar Krishan 
aged 24 years. The deceased died in 
this accident, while he was going to 
take up his employmenf as a primary 
teacher. Had he survived, he would 
have got a total emolument of Rupees 
255.80 p.m, ‘The learned Judge of the 
Tribunal has given the award of 
Rs, 4,000/-, but in this appeal thea 
claimant has claimed the total compen- 
sation of Rupees one lakh and odd. 

62. The claimant mother was 68) 
years of age at the time of the acci- 
dent, Even if if is believed that she | 
would have expected fo live for ften 
years more, considering the facts that 
she was to be given a lump sum 
amount of compensation and also taking 
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into. consideration other imponderables, 
we think that five years multiple for 
her would be quite proper. While 
taking this multiple of five years, we 
have also taken into consideration the 
fact that the deceased would have got 
himsel? married within two to three 
years. 


63. Considering the fact that the 
deceased had to maintain only his mo- 
ther till his marriage, the personal ex- 
penditure of the deceased would come 
to two units valued at Rs, 128/- per 
month. The remaining amount would 
have gone to the maintenance of the 
mother and for accretion to the estate. 


64. Therefore, taking five years pur- 
chase for the dependency of the mother 
claimant, the loss on account of de- 
pendency to the claimant would be 
Rs. 6,400/-. But to this, conventional 
amount of Rs. 3,000/- on account of 
loss of life expectancy should be added 
which gives us the total of Rs, 9,400/-. 


65. It was contended that some 
amount should be added on account of 
loss to the estate. Though, we believe 
that there would have been some loss 
to the estate, it is difficult to adopt 
any method of calculation for the same, 
The deceased would have no doubt 
earned increments in his salary, but if 
is evident that he would have married 
within two to three years which would 
have increased his family expenditure. 
Therefore, we think this to be a fit 
case in which some round figure should 
be taken as loss to the estate. We take 
this figure to be Rs, 2,600/-. Thus the 
total com tion which is awarded is 
Rs. 12,000/-, 


66. The award passed by the learn- 
ed Judge of the Tribunal, is therefore, 
modified and it is ordered that the 
claimant shall be paid the fotal com- 
pensation of Rs. 12,000/-. The appeal is 
accordingly allowed but without any 
order as to costs in view of the exag- 
gerated claim made by the claimant, 


F. A. O. No. 32 of 1973, 


67. In his case the deceased, who 
died in this accident, was Hem Singh 
aged 35 years at the time of his death 
and was serving as A.S.I. in the 
Police Department receiving the total 
emolument of Rs. 623/- per month. The 
claimants are his widow, one minor 
son, mother and father. The learned 
Judge of the Tribunal has awarded the 
meagre compensation of Rs, 25,420/-. 
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68. According to the formula adopt- 
ed by us in the foregoing discussion 
about the general principles, the family 
had 9 units of expenditure, Believing 
that the deceased was consuming two 
units of expenditure, this expenditure 
would come to Rs. 140/- per month 
leaving the amount of Rs. 480/- per 
month for dependency as well as for 
accretion to the estate. Taking this as 
the datum figure and taking the multi-. 
ple of 15 years purchase, the total 
compensation for loss of dependency as 
well as loss of estate would come fo 
amount Rs. 86,000/-. Under the circum- 
stances, the compensation given by the 
learned Judge is found to be very in- 
adequate. However, there are no cross- 
objections filed, by the claimants. Under 
the circumstances, the appeal is found 
without any substance, The same is dis- 
missed with costs. 

F. A. O. No. 33 of 1973. 

69. In this appeal the deceased Bal- 
dev Singh, who was a primary school 
teacher, died in the accident at the age 
of 23} years, His income was Rs. 236.10 
per month. The claimants who have 
filed the claim petition were father, 
stepmother, widow and minor son of 
the deceased. However, the learned 
Judge of the Tribunal held that the 
father and the stepmother are ` not 
entitled to the compensation. Therefore, 
the compensation to the widow and the 
minor son is required to be calculated. 
The Tribunal assessed this compensa- 
tion at Rs. 39,405/-, on the basis that 
the deceased providing his family with 
the maintenance amount of Rs, 150/- 
per month. 


70. Now taking the monthly depend- 
ency of the claimants at the rate of 
Rs. 150/- and looking to the age of the 
deceased and the claimants, taking the 
multiple of 20 years purchase, the 
claimants would be entitled to compen- 
sation on account of loss of dependency 
at Rs, 36,000/-- If fhe conventional 
amount of Bs, 3,000/- is added to this 
on account of loss of life expectancy 
the total amount of compensation to 
which the claimants would be entitled 
would be Rs. 39,000/-. The Tribunal has, 
however, awarded Rs. 39,405/- which is 
found to be a correct figure of compen- 
sation. 


7i. If the unit expenditure figure by 
the deceased for his own person is 
taken into account, then no loss on ac- 
count of estate would remain to be 
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calculated on - 
pendency was Rs, 150/- per month. 
Therefore, the claimants would not be 
entitled to any amount on account of 
loss to the estate. 


72. In view of above, this appeal 
fails and the same is dismissed without 
any order as to costs,: 


Orders accordingly. 





AIR 1980 HIMACHAL PRADESH 36 
FULL BENCH 
V. D. MISRA, C. J., H. S. THAKUR 
AND T. R. HANDA, JJ. 
Mohan Lal and others etc., Petitioners 


v. Prem Chand and others ete, Respon- 
dents. 


Criminal Revn. No. 2 of 1977 and Cri- 
minal M. P. (M.) Nos. 234 and 235 of 
1976, D/- 23-5-1980. 


(A) Criminal P. C. (1974), Ss. 397, 399 
— Revision — Applicant cannet be com- 
pelled to apply to Sessions Judge before 
approaching High Court — Sessions Judge 
kas all powers which High Court can 
exercise — R. 3 of High Court Rules is 
ultra vires. (H. P. High Court Rules & 
Orders, Vol. Y, Chap. IA (b), R. 3). Case 
law relied. (Paras 5, 6, 7, 9) 


(B) Criminal P. C. (1974), Ss. 438, 439, 
397 (2) — Anticipatory bail — Grant of 
— Applicant need not approach Sessions 
Judge first — Application rejected by 
Sessions Fudge — High Court can still be 
approached — ILR (1975) Him Pra 18L 
Overruled; 1978 Cri LJ 668 (Punj & Har), 
Dissented ‘from. 


A person can apply for anticipatory 
bail to the High Court direct without 
. first invoking the jurisdiction of the Ses- 
sions Judge. A bare reading cf the sec- 
tion shows that no restriction, unlike 
Ss. 397 (3) and 399 (3), has been placed 
on a person wishing to move the High 
Court for anticipatory bail. Secondly, a 
person can make an application for anti- 
‘cipatory bail in the High Court even 
though a similar application of his has 
been rejected by the Sessions Judge for, 
while doing so, he dees not invoke the 
revisional jurisdiction of the High Court 
but applies under S. 438. Assuming that 
` revisional jurisdiction is invoked, Ses~ 
sions Judge’s order refusing anticipatory 
bail is not an interlocutory order within 
meaning of sub-sec. (2) of S. 397. 
(1975) Him Pra 181, Overruled; 1978 Cri 
ROME sore a A 
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Mohan: Lal.v. Prem. Chand (FB) 
the basis that the de- 


District Magistrate, no further 


ILR ` 


-by the Court of Session: 


AIR. 
LI sog (Punj & Har), Dissented from. 

- . (Paras 11,13, 14, 5) 
Cases Referred: Chronological Paras 


AIR 1979 Andh Pra 146: 1979 Cri LJ 
NOC 112 (FB) 
AIR 1978 Ker 131: 1978 Cri LJ 743 crs) 


1978 Cri LJ 608 (Punj & Har) - u 
1976 Cri LJ 1806 (Guj) 3 
ILR (1975) Him Pra 181 12, 13 
ILR (1975) Him Pra 556 -12 


K. D. Sud and B. B. Vaid, for Peti- 
tioners; J. Dina Nath, for Respondents. 


V. D. MISRA, C. J.:— Powers of revi- 
sion and of granting anticipatory bail 
have been conferred on the High Court 
as well as the Court of Session by Sec- 
tions 397 and 438 of the Cr. P. C., 1973 
(referred to as the “new Code”). Is it 
incumbent upon an applicant to approach 
the Court of Session before moving the 
High Court? This question has been re- 
ferred to the Full Bench. 

REVISION: ` _ 

2. We will first deal with the revi- 
sional jurisdiction. Cri. P. C., 1898 (re- 
ferred to as the “old Code”) also confer- 
red concurrent revisional jurisdiction on 
the High Court and the Court of Session 
as well as the District Magistrate. How- 
ever, sub-sec. (4) of S. 435 of old Code 
provided that if any application had been 
made either to the Sessions Judge or 
applica- 
tion shall be entertained by the other of 
them. But no restriction was placed by 
the statute on the exercise of revisional 
jurisdiction by the High Court. An ap- 
plicant could make an application before 
the Court of Session and thereafter be- 
fore the High Court or directly before 
the High Court. But as a matter of prac- 
tice the High Courts insisted that an ap- 
plication should be made before the 
Court of Session before moving the High 
Court in revision. Some of the High 
Courts had even made such a rule. The 
object was to save time of the High 
Court and also to have advantage of the 
opinion of the Court of Session. 


3. Though the old Code conferred re- 
visional jurisdiction on the Sessions 
Judge, his powers to grant relief. were 
limited. He could order further enquiry 
where a complaint had been dismissed 
before issuing process to. the accused: 
AS. 436). He could also direct the com- 


mitment for trial of an accused wrongly- 


discharged if the trial was exclusively 
(S. 437). But 


ws 
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the Sessions Judge had no power to alter 
or reverse any sentence or order, He 
.could only. make a recommendation to 
the High Court for the same; (S. 438). 


á. This Court as well as the High 
Courts of Punjab . and Haryana, and 
Delhi have a similar rule compelling an 
applicant to apply to the Sessions Judge 
first before invoking the revisional juris- 
diction of the High Court. It is Rule 3 of 
Chapter I-A (b), Vol. V, High Court 
Rules and Orders. It reads:— 


“As regards petition under S. 436 and 
S. 439, Cr. P .C. the Deputy Registrar 
will not receive petitions for revision of 
orders of original courts in non-appeal- 
able cases, unless the applicant files with 
the petition a copy of the order of the 
Sessions Judge or District Magistrate, as 
the case may be, to show that he has ap- 
Plied to one or the other and his petition 
has been referred. The Sessions Judge 
or District Magistrate can release a pri- 
soner on bail or suspend a sentence 
pending a reference ta the High Court.” 


5. The new Code has made material 
changes in respect of the powers of revi- 
sion of the Sessions Judge. While con- 
ferring concurrent revisional jurisdiction 
on the High Court and the Court of Ses- 
sion, the right of a person to invoke the 
revisional jurisdiction of the High Court 
has been taken away in case he has al- 
ready approached the Sessions Judge in 
- revision. The relevant section is ee and 
‘is in the following terms:— 


“397 (1). The High Court or any Ses- 
sions’ Judge may call for and examine 
the record of any proceeding before any 
inferior Criminal Court situate within 
its or his local jurisdiction for the pur- 
pose of satisfying itself as to the correct- 
ness, legality or propriety of any find- 
ing, sentence or order, recorded or pass- 
ed, and as to the regularity of any 
proceedings of such inferior Court, and 
may, when calling for such record, direct 
that the execution of any sentence or 
erder be suspended, and if the accused 
is in confinement that he be released on 
bail or on his own bond pending the, 
examination of the record. 


Explanation. All Magistrates, whe- 
ther Executive or Judicial, and whether 
exercising original or appellate jurisdic- 
tion, shall be deemed to be inferior’ to 
the Sessions Judge for the purposes of 
this sub-section and of §. 398. 

(2) The powers of revision conferred 
by sub~sec, (1) shall not be exercised in 
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relation to any interlocutory order pass« 
ed in any appeal, inquiry, trial or other 
proceeding. 

(3) If an application under this section 
has been made by any person either to 
the High Court or to the Sessions Judge, 
no further application by the same per- 
Son shall be entertained by the other of 
them.” 


The reason for such a restriction is that 
S. 399 confers on the Sessions Judge all 
the powers which the High Court can 
exercise. This section reads:— 


“399 (1). In the case of any proceeding 
the record of which has been called for 
by himself, the Sessions Judge may exer- 
cise all or any of the powers which may 
be exercised by the High Court under 
sub-sec. (1) of S. 401. 

(2) Where any proceeding by way of 
revision is commenced before a Sessions 
Judge under sub-sec. (1) the provisions 
of sub-secs, (2), (3), (4) and (5) of S. 401 
shall, so far as may be, apply to such 
proceeding and references in the said 
sub-sections to the High Court shall be 
construed as ‘references to the Sessions 
Judge. 

(3) Where any application for revision 
is made by or on behalf of any person 
before the Sessions Judge, the decision 
of the Sessions Judge thereon in relation 
to such person shall be final and no fur- 
ther proceeding by way of revision at 
the instance of such person shall be 
entertained by the High Court or any 
other Court.” 


6. It will be noticed that sub-sec. (3) 
of the aforementioned section prohibits! 
a person from invoking the revisionalj 
jurisdiction of more than one courts. But, 
an applicant is given liberty to choose 
the court. If he so desires he may 
straightway make an application to thel 
High Court. 


7. In view of the changes made by 
the new Code, Rule 3 of Chapter I-A (by! 
of Vol. V of the High Court Rules and 
Orders so far as it requires an applicant, 
to move the Sessions Judge before mak-, 
ing an application before the High Court 
has become ultra vires. A rule cannot 
alter, amend or modify the statutory 
provisions. The right conferred by the 
new Code cannot be taken away by a 
rule framed by the High Court. The ens 


. forcement of this rule will result in pre~ 


venting all persons to move the High 
Court in revision against all orders pass- 
ed by a Magistrate. Once’ the statute’ has 


38 H.P. 


‘given a right to a person to choose be- 
tween the High Court and the Court of 
Session it is for him to choose the Court 
The Parliament having spoken we can- 
not be wiser. 


8. We find that same view has been 
taken by various High Courts. A Full 
Bench of Kerala High Court in Kesavan 
Sivan Pillai, Rev. v. Sreedharan Raja- 
mohan (1978 Cri LJ 743: 
131)) has held that in view of the bar 
placed by sub-sec. (3) of S. 399 of the 
new Code the old practice of insisting on 
a party to approach the Court of Session 
first, cannot be followed since such prac- 
tice would destroy the right given to a 
party of choosing any one of the two 
forums for filing a revision. A Division 
Bench of the Gujarat High Court in 
Brahmchari Satyanarayan Maharaj v. 
Kantilal L. Dave (1976 Cri LJ 1806) has 
come to the conclusion that the High 
Court Rules prohibiting a persan from 
approaching the High Court without in- 
voking the jurisdiction of the Sessions 
Judge first should be treated as having 
stood abrogated in the light of the new 
Code. A Full Bench of the Andhra Pra- 
desh High Court In re Puritipati Jagga 
Reddy (AIR 1979 Andh Pra 146, 147) 
took a similar view and held that it is 
for the party to choose the forum. 

9. We, therefore, hold that an appli- 
cant cannot be asked to apply to the 
Sessions Judge before making an appli- 
cation in the High Court. 
ANTICIPATORY BAIL: 


10. S. 438 of the new Code makes a 
specific provision, unlike the old Code, 
for anticipatory bail. The relevant part 
of this section reads thus:— 


““438 (1). When any person has reason 
to believe that he may be arrested on an 
accusation of having committed a non- 
bailable offence, he may apply to the 
High Court’ or the Court of Session for 
a direction under this section; and that 
Court may, if it thinks fit, direct that in 
the event of such arrest, he shall be 
released on bail.......c...sceees k 


It is obvious that the High Court as well 
as the Court of Session have been given 
concurrent jurisdiction to grant anticipa- 
tory bail, 


” IL A bare reading of the section 
shows that no restriction, unlike Ss. 397 
(3) and 399 (3), has been placed on a per- 
son wishing to move the High Court for 
anticipatory bail. A person is not re- 
quired to move the Sessions Judge first, 


“Mohan Lal v. Prem Chand (FB) 


(AIR 1978 Ker - 


-suming that 
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It is true that under the old Code wher- 
ever a concurrent jurisdiction was con- 
ferred on more than one court, the infe- 
rior Court was expected, as a matter of 
practice, to be approached first. How- 
ever, in the case of anticipatory bail to 
force a person to move the Sessions 
Judge first may result in uncalled for 
curtailment of his right. For various rea- 
sons a person may like to move the High 
Court straightway and may not like to 
approach the Sessions Judge. Since the 
section relates to the liberty of a person, 
we would not like to impose any kind 
of restriction on his right to move the 
High Court in the first instance. 


12. A Division Bench of this Court in 
Joginder Singh v. State of Himachal 
Pradesh (ILR (1975) Him Pra 181) held 
that though a person is at liberty to 
apply for anticipatory bail to the High 
Court straightway he could not approach 
the High Court if his application had 
been rejected by the Sessions Judge. The 
reason for coming to this conclusion was 
that the order refusing anticipatory bail 
being interlocutory in character could 
not be revised because of the bar placed 
by sub-sec. (2) of S. 397 of the new Code, 
This judgment is by D. B. Lall and Chet 
Ram Thakur, JJ. But in Vijay Nand v. 
State of Himachal Pradesh (ILR (1975) 
Him Pra 556) D. B. Lall, J., held that an 
order of the High Court granting antici- 
patory bail will be an order in the exer- 
cise of jurisdiction conferred by S. 439, 
and so the bar of sub-sec. (2) of S. 397 
did not apply. It was observed that the 
ratio of Joginder Singh (supra) would 
not apply since the matter was being de- 
cided under S. 439. 


13. We have given our earnest con- 
sideration to the reason given in Jogin- 
der Singh’s case. We are afraid we can- 
not agree with that view. When a per- 
son makes an application for anticipa- 
tory bail in the High Court after a simi-~ 
lar application of his has been rejected 
by the Sessions Judge, he does not in- 
voke the revisional jurisdiction of the 
High Court but applies under S. 438. As- 
revisional jurisdiction is 
invoked, we are not prepared to hold 
that Sessions Judge’s order refusing anti- 
cipatory bail is an interlocutory order. 


14. A learned single Judge of thé 
Punjab and Haryana High Court in 
Chhajju Ram Godara v. State of Har- 
yana (1978 Cri LJ 608) held that nor- 
mally the Court of Session should first 
be approached under S. 438 before ape- 


’ 
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proaching the High Court, though a 
party would be entitled to make out an 
adequate case for not approaching the 
Court of Session, We have perused this 
judgment. With all respects to the learn< 
ed Judge we cannot agree with his view. 
No such restriction has been placed by 
law nor we would like to place any such 
restriction, 


15. Our answers to the questions re« 
ferred to the Full Bench are that persons 
can apply for revision or anticipatory 
bail zo the High Court direct without 
first invoking the jurisdiction of the Ses- 
sions Judge. 

16. The matters may now be placed 
before a single Judge for deciding the 
petitions, 

Reference answered accordingly. 
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M/s. Bansi Lal Ganpat Rai, Petitioners 
v. Bhoj Raj and another, Respondents. 

Civil Revn. No. 126 of 1978, D/= 3-6 
1980. 

Civil P. C. (1908), O. 6, R. 17 — Ams 
endment of written statement — Amend- 
ment sought on ground that particular 
provision of law was amended — Propos- 
ed amendment seeking to introduce new 
and inconsistent facts —, Amendment 
could not be allowed. 


The landlord filed an application for 
eviction of tenant from two different 
premises under S, 14 of the Himachal 
Pradesh Urban Rent Control Act allega 
ing that the premises though numbered 
separately were part and parcel of ona 
single building and were residential. The 
tenant in his written statement claimed 
that the two premises were distinct and 
separate and a consolidated petition was 
not maintainable and also alleged that 
the premises were not residential and 
made an application thereafter for amend- 
ment of written statement on ground 
that the proposed amendment was ne 
cessitated due to the change in the defi 
nition of the words “residential build- 
ings”. It was submitted by the proposed 
amendment that tenancy was one for 
the whole premises, 


Held, that the proposed amendmeni 
would introduce altogether new and in~ 
consistent facts having the effect of dis- 


placing the landlord completely from 
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the admission made by the tenant in his 
original written statement, Henee the 
amendment could not be allowed. AIR 
1977 SC 680, Rel, on, (Para 10) 

It is correct that the Court has very 
wide powers in allowing amendments of 
the pleadings, if such amendments ara 
necessary for the purposes of determin- 
ing the real questions in controversy bes 
and in the case of 
written statements, the courts are very 
liberal in allowing the amendments, but 
at the same time- the amendment in 
pleading/written statement cannot be al- 
lowed when for want of one cause of 
action another cause of action is sought 
to be substituted or the whole subject- 
matter of the controversy in -suit is 
sought to be changed, The party cannot 
be allowed to introduce by amendment, 
inconsistent or contradictory allegations 
which are in the nature of negation of 
the admitted position of facts or which 
are mutually destructive allegations of 
facts which had already been pleaded, 
It is permissible for a party to take up 
alternative or inconsistent pleas in the 
pleadings but by amending the plead- 
ings the party cannot be allowed to in» 
troduce a totally inconsistent and new 
case than the one which had already 


been pleaded by it. (Para 9) _ 
Cases Referred: Chronologieal Paras 
AIR 1977 Sc 680 10 


K. D. Sood; for Petitioners; D. S. 
Nehra and Shiva Sharma, for Respon< 
dents, ai 

ORDER:—= This revision petition has 
been filed against the order, dated 18th 
September, 1978, passed by the Rent 
Controller (III), Simla, by which the 
application under O. 6, R., 17 of the Civil 
P, C., filed by the present petitioner was 
dismissed, 


2. The brief facts of the case are that 
the landlord-respondents filed an appli- 
cation for eviction of the tenant-psti- 
tioner under S, 14 of the Himachal Pra- 
desh Urban Rent Control Act (herein- 
after called the Act) for eviction of the 
tenant from the upper and top floors of 
premises No, 20, and whole of premises 
No, 21, It was alleged in the eviction 
petition that both the premises Nos. 20 
and 21 are residential as per definition 
of the residential building given in Sec- 
tion 2 (g) of the Act, Under para 9 of the 
eviction petition it is averred that the 
premises are occupied by a single tenant, 
Under para 14 it is alleged that premises, 
No, 20, were let out some 30 to 35 years 
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back and in premises No. 21, the tenant 
was in occupation since 1966 when the 
landlords purchased the same. In para 
18, the grounds for eviction of the tenant 
were that the premises are required. by 
the landlords for their own occupation 
. and for the occupation of the members 
of the family of Bhoj Raj and that the 
tenant has also defaulted in the payment 
of rent. In para 19, it was alleged that 
the premises though numbered separate- 
ly are part and parcel of one single 
building and that the first and the second 
floors of both the premises are inter- 
connected, 

3. This application for eviction was 
contested by the tenant-petitiamer and 
it was claimed that the two premises are 
distinct and separate and that & consoli- 
dated petition is not maintainable. It 
was also alleged that the petition is bad 
for non-joinder and mis-joinder of the 
necessary parties, the premises are not 
residential and that the petition has been 
filed on mala fide grounds. The plan fil- 
ed with the eviction petition was not ad- 
mitted to be correct and the locus standi 
of the landlords to file the petition was 
also challenged. It was also alleged that 
a proper and valid notice had rot been 
served and that the firm of the landlords 
is not registered. The other contentions 
raised by the landlords were also denied, 

4. A rejoinder was filed by the land- 
lords and the allegations made in the 
eviction petition were re-asserted and 
the contentions of the tenant were 
denied. 


5. The Rent Controller framed issues 
in the eviction petition on 21st April, 
1978. Thereafter an application under 
O. 14, R. 5, C.P.C. for re-casting the 
issues was filed but the same was dis~« 
missed on 28th July, 1978 as having been 
not pressed, and in the meantim? an ap- 
plication under O. 6, R. 17 C.P.C. was 
filed .by the tenant-petitioner on 3rd 
July, 1978. This application was dis- 
missed by the Rent Controller on 18th 
Sept., 1978, and it is against this order 
that the present revision petition hag 
been filed. 


6. Shri K. D. Sood, Advocate, appear- 
ing on behalf of the petitioner has con- 
tended that the proposed amendment 
has been necessitated: due to the change 
in the definition of the words “residen- 
tial building” in the Act. He also con- 
tended that this amendment in the 
_section was incorporated on 10th May, 
1978, while the application. for amend- 
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ment was filed on 15th June, 1978. It was 
further contended by him that the appli- 
cation, so made, is not mala fide and is, 
in fact, necessitated due to the change 
in law. It was further contended by the 
learned counsel that to adjudicate the 
controversies between the parties effec- 
tively, the proposed amendment is neces- 
sary. 


7. Sarvshri D. S. Nehra and Kedar 
Ishwar, Advocates, appearing on behalf 
of the respondents have contended that 
the petitioner in his reply to the eviction 
petition has clearly admitted that the 
two premises are distinct and separate, 
they are non-residential and now the 
petitioner cannot be allowed to plead 
that the tenancy is one for both the pre- 
mises numbers 20 and 21. It was further 
contended that the proposed amendments 
are likely to change the nature of the 
defence, and, in fact, altogether incon- 
sistent pleas are sought to be introduced 
by the proposed amendment. It was fur- 
ther contended that there are valuable 
admissions in the original written state- 
ment and the tenant-petitioner cannot be 
allowed to resile from these admissions. 


8 I have carefully considered the 
contentions of the learned counsel for 
the parties and have also gone through 
the record of the case. 


9. It is correct that the Court hasl 
very wide powers in allowing amend- 
ments of the pleadings, if such amend- 
ments are necessary for the purposes of 
determining the real questions in contro- 
versy between the parties, and in the 
case of written statements, the courts 
are very liberal in allowing the amend- 
ments, but at the same time the amend- 
ment in pleading/written statement can- 
not be allowed when for want of one 
cause of action another cause of action 
is sought to be substituted or the whole 
subject-matter of the controversy in suit 
is sought to be changed. The party can- 
not be allowed to introduce by amend- 
ment, inconsistent or contradictory alle- 
gations which are in the nature of nega- 
tion of the admitted position of facts or| 
which are mutually destructive allega- 
tions of facts which had already been: 
pleaded. It is permissible for a party tol 
take up alternative or inconsistent pleas: 
in the pleadings but by amending the 
pleadings the party cannot be allowed to 
introduce a totally inconsistent and new 
case than the one which had already 
been pleaded by it. In the original writ- 
ten statement (the relevant portions ` `of! 
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which have. been re-produced below) the 
tenant had pleaded facts in different 
paras regarding which he now seeks to 
make amendment. . j 


“PRELIMINARY OBJECTIONS: 


2. Petition is bad for mis-joinder of 
causes of action and parties. The tenan- 
cies of property No. 20 (both storeys} 
and shop No. 21 (all the three storeys) 
are distinct and separate. Landlords, pro- 
perties and tenants are different. The 
tenancy in respect of property No. 20 is 
oral and is about 40 years old. Whereas, 
tenancy in respect of premises No. 21 
was created between petitioner No. 1 
and respondent by a writing dated 25th 
day of May, 1966, after the said pro- 
perty was purchased. As such present 
consolidated petition is not maintainable 
and is liable to be dismissed with cost. 


ON MERITS: 

4. Para No. 4 is wrong and hence deni- 
ed. The premises are not residential. The 
definition of the. sub-cl. (g) of S. 2 does 
not cover the premises in dispute.. The 
petition for the premises No. 20 and pre- 
mises No. 21 jointly in the present form 
is not maintainable as tenancies are 
separate and distinct. The petition be dis- 
missed with costs. 


11. Para No. 11 as alleged in petition 
is wrong and hence denied. It is submit- 
ted that the annual rent of premises 
No. 20 in first floor Rs. 400 plus second 
floor Rs. 200, total Rs. 600 and that of 
the premises No. 21, i.e. for shop Rs. 600 
plus first floor Rs. 200 plus second floor 
Rs. 200 total Rs. 1,000. The tenancies re- 
garding the abovementioned properties 
are separate and distinct. The annual 
rent was and is not Rs. 2,000 nor taxes 
Rs. 90 as alleged. The true facts are that 
the landlord wanted very unreasonable 
enhancement of rent which he could not 
legally claim. Anyhow, his claim in this 
para clearly shows his ulterior and mala 
fide motive for the same. The contents 
of para No. 18 are also wrong. The en- 
hancement was agreed reasonably as per 
ratio under the Act. The taxes were not 
enhanced by Simla Municipal Corpora- 
tion, so petitioners are not entitled to en- 
hance rate of taxes. i 


14. In reply to para No. 14, it is sub- 
mitted that there are two separate tenan- 
cies. Shri Hari Pershad ` deceased was 
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tenant in whole premises No. 20 and ten- 
ancy is more than 40 years-old and was 
oral and the tenancy in respect of pre- 
mises No. 21 came in existence on 25th 
May, 1966 by written document. The pe- 
titioners are intentionally withholding 
the said document with respect to pre- 
mises No. 21. 


18. Sub-para No. (i) of para No. 18 is 
wrong and hence denied. The premises 
are not residential, as alleged. Petition- 
ers do not require the premises in dis-_ 
pute for their own use and occupation. 
Petitioners have no business in Simla. 
There is no bona fide necessity or re- 
quirement to the petitioners. The peti- 
tioners have alternative accommodation 
Y any casual visits, Petition is mala 

e. 


(ii) Sub-para (ii) of the para No. 18 is 
also wrong. The rent was paid. Only a 
sum of Rs. 6-78 P. remained to be paid 
up to 28-2-75. The respondent was al- 
ways ready and willing to pay Rs. 6-78 P. 
along with rent for year 1975-76. The 
rent was offered but he refused to issue 
receipt and also to allow amount of 
annual repairs as per oral agreement 
and oral practice which was allowed in 
the past since the respondent is in occu- 
pation. However, the respondents are 
tendering Rs. 6-78 P. balance up to 28-2- 
75 and Rs. 2676-98 rent up to 30-6-76 and 
Rs. 199-24 P. as interest up to 4-1-1977 
after deducting Rs. 72-38 P. paid as 
water tax; total Rs. 2,884 without pre- 
judice to their defences, Respondent is ~ 
also entitled to repair expenses as per 
oral practice amounting to Rs. 578-69 P. 
and be considered payment also. 


(b) Para No. 18 (b) is wrong as alleg- 
ed. No proper’ and valid notices have 
been served. 


19. Para No. 19 is wrong and hence 
denied. Premises No. 20 and No. 21 are 
distinct and separate. Earlier there were 
two separate owners. The tenants are 
different and so also the landlords are 
different. The property No. 21 has been 
purchased by pétitioner No. 1 in 1966, 
The consolidated petition in present 
form is not maintainable.” 


10. By the application under O. 6, 
R. 17, C.P.C. the petitioner now wants 
to make the following amendments: 
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“(a) To delete para No. 2 of the preli- 
minary objection of written reply. 


(b) To delete following words from 
para No. 4 on merits of the written state- 
ment : ; 


“The petition for the premises No. 20 
and premises No. 27 jointly in the pre- 
sent form is not maintainable as tenan- 
cies are separate and distinct”. 


And to add in its place following words: 


” “Phe premises in dispute are covered 
under the definition of sub-clause (d) of 
S. 2 as amended by Act No. 23 of 1978.” 


(c) To substitute the following para 
No. 11 in place of existing para No. 11: 


“Para No. 11 as alleged in the petition 
is wrong and hence denied. The annual 
rent of the premises in dispute is Rupees 
1,600 plus Rs. 72 as taxes @ Rs. 44%, 
i.e. total Rs. 1,672 and not Rs. 2,090 as 
alleged. The taxes were not enhanced by 
Simla Municipal Corporation as claimed, 
so the petitioner is not entitled to the 
enhanced rate.” 


(d) To substitute the following para 
No. 14 in place of existing para No. 14: 


“Para No. 14: In reply to para No. 14 
it is submitted that the tenancy is ons 
for the whole premises in dispute as ad- 
mitted by the petitioner in para No. 9 
and No. 19 of the petition. Anyhow the 
facts stated in preliminary objection No. 
1 are reiterated.” 


(e) To add following words in existing 
sub-para No. (1) of para No. 18 of the 
written statement: 


“That the petition is not maintainable 
in view of the amendment made in the 
Act by Act No. 23 of 1978 as the pre~- 
mises in dispute is non-residential.” 


(f) To substitute the following para 
No. 19 in place of existing para No.19: 


“Para No. 19 of the petition is correct.” 
The grounds upon which the petitioner 
seeks permission to amend the written 
statement as given in the application are 
that the provisions of Section 2 (d) of 
the Act have been amended by Act No. 
93 of 1978, and as such the proposed 
amendments are necessary. A perusal of 
the original written statement filed by 
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the tenant-petitioner and the proposed 
amendment will clearly show that the 
petitioner is seeking permission to in- 
troduce altogether new and inconsistent 
facts and by this amendment the tenant 
petitioner is, in fact, seeking to displace 
the landlord-respondents completely 
from the admission which had been 
made by the petitioner in his original 
written statement. The petitioner cannot 
be allowed to make these amendments 
which completely change the case of the 
tenant-petitioner which had been plead- 
ed by him in the original written state- 
ment. In M/s. Modi Spinning & Weaving 
Mills Co. Ltd. v. M/s. Ladha Ram and 
Co. (AIR 1977 SC 680) a similar ques- 
tion arose and the Hon’ble Judges of the 
Supreme Court held that in such - cir- 
cumstances the amendment of the writ- 
ten statement is not permissible, 


11. In view of the above discussion, 
I need not express any opinion on the 
facts as to whether the disputed premises 
will fall within the definition of the 
words “residential building” or “non- 
residential building” or as to whether 
the two premises are distinct and sepa- 
rate or not. The Rent Controller shall be 
at liberty to decide all such questions 
or any other questions arising between 
the parties at the appropriate time, and 
any remark or observation made here- 
tofore shall have no, bearing or effect on 
these questions or on the merits of the 
case, 


12. For the above reasons this revi- 
sion petition fails and the same is hereby 
dismissed, with no orders as to costs, 


13. The parties are directed to appear 
before the Rent Controller (II), Simla, 
on 30th July, 1980. 


Revision dismissed, 
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Prabhu, Appellant v. Narpet 
others, Respondents. 


R.F.A. No. 2 of 1968, D/- 25-7-1980. 


and 


Civil P. C. (5 of 1908), O. 22, R. 4 — 
Abatement of appeal as a whole — Ac- 
quisition of land owned by co-owners — 
i aaa re a isle a 
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1980 Prabhu v. 
Joint decree passed — One of co-owners 
claiming tenancy rights against others, 
in appeal — Legal representatives of 


deceased co-owner not impleaded — Ap- 
peal abates in toto. 


It is now a settled law that the appeal 
should abate as a whole if there is un- 
desirable possibility of having two in- 
consistent or contradictory decrees in one 
and the same proceedings, (Para 10) 


Where a joint decree in favour of all 
the co-owners in reference in acquisition 
proceedings was challenged by one of 
them by claiming tenancy rights in the 
land against other co-owners without 
impleading the legal representatives of 
the deceased co-owner, the interests in 
the land of the deceased being not dis- 
tinct and separable the appeal was liable 
to be dismissed as having abated in toto. 
If the tenancy of the co-owner in ques- 
tion was accepted to have been establish- 
ed then it would naturally affect the 
rights of all the co-owners including the 
deceased party in relation to whom the 
decree had become final „as all the co- 
owners jointly constitute one landlord as 
against a tenant; and therefore, possibi- 
lity of passing inconsistent and contra- 
dictory decree was not excluded. AIR 


1962 SC 89 and AIR 1972 SC 1181, Rel. 
on. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1181 10 
AIR 1962 Sc 89 10 

Romes Chand, for Appellant; Inder 


Singh, A. C. Sud and K. D. Sud, for Re- 
spondents. 


vV. P. GUPTA, J.:—- This regular first 
appeal has been filed by Prabhu appellant 
against the award, dated 5th Oct., 1967. 
given by the Additional District Judge, 
Mandi. 


2. The brief facts of the case are 
that land measuring 15-6-0 bighas situate 
in village Purana Nagar, Tehsil Sunder- 
nagar, District Mandi, was acquired in 
the year 1961, and an amount of Rupees 
44.072-14 P. was assessed as its compen- 
sation. The Land Acquisition Collector 
referred the matter for apportionment, 
under Section 30 of the Land Acquisition 
Act, to the District Judge, because 
Prabhu appellant claimed himself to be 
a tenant-at-will of the land. The claim 
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of Prabhu, who was also a co-owner in 
the acquired land, with respect to ten- 
ancy was denied by the other co-owners. 
The Additional District Judge, Mandi, 
who had to decide this reference framed 
the following issues on lst August 1964: 


Narpet 


“1. Whether Lagnoo, Narpat & Param 
Dev & Bholu have also a share in the 
tenancy rights with Prabhu? 

O. P. Lagnoo ete. 


2. Relief.” 


Another issue was also framed on 23rd 
Nov., 1965 and it is as follows: 


“1. To what share in the compensation 
the parties are entitled? On parties.” 

3. The Additional District Judge gave 
a finding that Prabhu has failed to prove 
that he is a non-occupancy tenant of the 
acquired land or any portion of the same, 
and as a result of this finding he appor- 
tioned the compensation amongst the 
various parties in the following manner: 


“Shri Narpat alias Datt son 


of Lachhmu Rs. 1548-02 
Shri Bholu son of Lachhmu Rs. 1548-02 
Shri Lagnu son of Lachhmu Rs. 1548-02 
Smt. Mangti d/o Lachhmu Rs. 1548-02 
Smt. Chaitri. alias Attru d/o 

Lachhmu Rs. 1548-02 
Smt. Dodi d/o Lachhmu Rs. 1548-02 
Shri Param Dev son of 

Bhikham Rs. 1548-02 
Shri Nandu son of Khaki Rs. 10836-20 
Shri Chetu son of Jiunu Rs. 1548-10 
Shri Phinu son of Jiunu Rs. 1548-10 
Smt. Maheshru wd/o Durga Rs. 2167-25 
Shri Bali Ram son of Labar Rs. 1083-60 
Shri Baram Ram son of 

Labar Rs. 1083-60 
Smt. Hima wd/o Todar Rs. 2167-25 


Shri Budhu son of Shankar Rs. 2167-25 
Smt. Reshmo wd/o Ramesh & Rs. 2167-25 
Rakesh sons, Smt. Gudi 
daughter of Kundan son of 
Shanqar in equal shares 


TENANCY RIGHTS IN KHATA 
No. 240/370. 


The tenants are entitled to the follow- 
ing amounts. 

Shri Udami son of Oma 

Shri Chand son of Oma 

Shri Jamana Singh son of Moti 
Singh 


Rs. 181-85 
Rs. 181-85 


Rs. 363-70 


Rs. 44072-14” 
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4. In this appeal Prabhu appellant’ has 
assailed the findings of the Additional 
District Judge and claimed that he was a 
tenant-at-will of the acquired property 
and that he was entitled to compensation 
- for the tenancy rights also. 


5. One of the persons, who was im- 
pleaded as a respondent in this appeal 


was Nandu son of Khaki, who had been © 


awarded Rs. 10,836-20 as compensation 
for his share. This Nandu had died and 
an application for bringing his legal re- 
presentative on record was filed by 
Prabhu appellant on 4th Sept., 1968, 
‘alleging that Nandu has died and that 
his legal representative is Smt. Mandiali, 
his widow. It was further alleged that 
the appellant. came to know about the 
death of Nandu from the report of the 
process-server on 22nd August, 1968, and 
that Nandu had died about a year back, 
meaning thereby that Nandu had died 
somewhere in 1967. This fact is admitted 
that the application under O. 22, read 
with S. 151, C.P.C. for impleading the 
legal representative of Nandu is not 
within time. Shri Ramesh Chand Sood, 
learned counsel for the appellant has 
frankly conceded that every day’s delay 
has got to be explained if the proceed- 
ings with respect to abatement are sought 
to be set aside. He also conceded that 
there is no explanation as to how the 
delay in filing the application from 22nd 
August, 1968, i. e, the date of knowledge 
of death of Nandu, to 4th Sept., 1968, has 
occurred. No explanation for this delay 
has been given. The learned counsel con- 
ceded that there are no good or suffi- 
cient grounds to condone the delay, but, 
at the same time he contended that the 
interests of Nandu are quite distinct and 
separate and that the appeal can be 
heard in his absence, 


6 Shri K. D. Sood Advocate appear- 
ing on behalf of the contesting respon- 
dents contended that the award given by 
the Jearned Additional District Judge is 
a joint award which amounts to a joint 
decree in favour of all the persons and 
that the interests of Nandu cannot be 
said to be distinct and separate for the 
purposes of his appeal and that in case 
this appeal is heard in the absence of 
Nandu then there is the possibility of 
contradictory and inconsistent awards 
being passed and as such the appeal 
should be dismissed in toto as having 


` abated. oS 


Prabhu v. Narpet- 
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7. -We have considered ‘the’ conten- 
tions of the learned counsel for the par- 
ties and have also gone through the re- 
cords -of the case for deciding this short 
matter of impleading the legal represen- 
tative of Nandu deceased or for deciding 
as to whether the appeal shall abate in 
toto or partially. 


8 So far as the question of implead- 
ing the legal representatives of Nandu 
deceased is concerned, the learned coun- 
sel for the appellant frankly conceded 
that the application under O. 22, C.P.C. 
is not within time and that the act of 
abatement is automatic and that there 


are no sufficient or good grounds for 
setting aside the abatement against 
Nandu. In view of this matter, the ap- 


plication with respect to the prayer for 
setting aside the abatement against 
Nandu has to be disallowed, and it is ac- 
cordingly held that the appeal has abat- 
ed against Nandu deceased. 


9, The next question which arises for 
consideration is whether or not the ap- 
peal can be heard in the absence of 
Nandu. 


- 10. It is admitted that Khata No. 240, 
Khatauni ‘Numbers .368, 369 and 370 cf 
Jamabandi for the year 1958-59, i. e., the 
whole of the acquired land was jointly 
owned by Nandu and others and that 
Prabhu appellant was also one of the 
eo-owners in this acquired land. The 
notification under S. 4 of the Act was 
made on 4th Nov., 1961, and Prabhu 
transferred his ownership rights on 7th 
April, 1962. If this transfer of ownershi 
by Prabhu is ignored then Prabhu will 
be treated as a co-owner of the acquired 
land. Now Prabhu being a co-owner of 
the land was claiming tenancy rights in 
the land as against other co-owners and 
this right of Prabhu was being contested 
by some of the owners, Lagnu and others 
also claimed tenancy rights along with 
Prabhu in the acquired land. Prabhu ap- . 
pellant was claiming tenancy rights 
against all the co-owners including 
Nandu. If the right of tenancy of Prabhu 
in this appeal is accepted to have been 
established then it will naturally affect 
the rights of all the co-owners including 
Nandu because all. the landowners, (co- 
owners) jointly constitute one landlord as 
against a tenant. This will naturally 
mean that acceptance of the appeal of 
Prabhu in this Court is likely to vary 
the award of the. lower court with .. re- 
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Spect to all the co-owners including the 
rights of Nandu as well (who was also 
one of the co-owner/landlords in the ac- 
quired land). The appeal has 
against Nandu and so the order of the 
Additional District Judge, dated 5th Oct., 
1967 is final so far as Nandu is concern- 
ed. Therefore, the possibility of , passing 
inconsistent and contradictory awards is 
not excluded in case the appeal is allow- 
ed to proceed in the absence of Nandu 
because so far as the share of Nandu is 
concerned the same cannot be varied, 
but so far as the shares of other co- 
owners are concerned it is likely to be 
varied and accordingly the share of 
Nandu has also to be varied. It is now a 
Settled law that the appeal should abate 
as a whole if there is undesirable possi- 
bility of having two inconsistent or con- 
tradictory decrees in one and the same 
proceedings. In the present case the 
award/decree is a joint award/decree in 
favour of all the co-owners. To get rid 
of this. joint decree it was essential for 
' the appellant to implead all the joint 
decree-holders and in the absence of any 
one (i.e. Nandu) the appeal .cannot be 
decided effectively. In State of Punjab v. 
Nathu Ram (AIR 1962 SC 89) the facts 
were similar as in the case in hand and 
their Lordships held that the appeal had 
abated in toto. In Ramagya Prasad Gupta 
v. Murli Prasad (AIR 1972 SC 1181), if 
was held: 


“The Courts will not proceed with an 
appeal (a) when the success of the appeal 
may lead to the Court’s coming to a deci- 
sion which be in conflict with the deci- 
sion between the appellant and the de- 
ceased respondent, and, therefore, % 
would lead to the Courts passing a de- 
eree which will be contradictory te the 
decree which had become final with re- 
spect to the same subject-matter þe- 
tween the appellant and the deceased 
respondent; (b) when the appellant could 
not have brought the action for the ne- 
cesary relief against those respondents 
alone who are still before the Court, and 
(c) when the decree against the surviv- 
ing respondents, if the appeal succeeds, 
be ineffective, that is to say, it could not 
, be successfully executed. These three 
tests are not cumulative tests. Even if 
‘one of them is satisfied the Court may 
` dismiss the appeal.” 


| IL In view of the above discussion, ii 
Jeannot be said that the interests of 
Nandu are distinct and separable and as 
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abated ` 
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such if the appeal has abated against 
Nandu then it has to be held that the 
same abates in toto. 


12. The net result, therefore, is that 
this appeal is dismissed as having abated 
in tote. 

13. No order as to costs, 


Appeal dismissed, 





AIR 1980 HIMACHAL PRADESH 45 
; V. D. MISRA, C. J. AND 
H. S. THAKUR, J. 
Prem Kumar, Petitioner v. 
Himachal prenesh and others, 
dents. 


C. W. P. No. 285 of 1979, D/- 7-2-1980. 

(A) H. P. Panchayat Raj Act, 1968 (19 
of 1970), S. 9 (5) (b) and (c) — Pradhan 
ef Gram Panchayat — Suspension or re- 
moval on ground of moral turpitude — 
Conviction under S. 16, Prevention of 
Food Adulteration Act — Does not ipse 
facto involve moral turpitude. (Words & 
Fhrases — Moral turpitude). 


State of 
Respon- 


Mere fact that a person is convicted 
under §. 16 of the Prevention of Food 
Adulteration Act does not mëan that he 
has committed an offence involving 
moral turpitude when the facts on which 
conviction is based are not known. Cause 
of conviction can be only technical. Be- 
fore forming the opinion that an offence 
involving moral turpitude is committed 
by a person, the authorities under the 
Act must apply mind to the facts of the 
case, (Paras 4, 7) 


(B) H. P. Gram Panchayat Rules (1971), 
R. 77 — Suspension or removal of Panch 


. — Prior show cause notice must be given 


in either case — R. 77 is mandatory and 
not directory — Suspension order passed 
and show cause notice served one month 
thereafter — Procedure illegal. (H. P. 
Panchayat Raj Act,.1968 (19 of 1970), 
S. 9 (5) (b) and (c); Constitution of India, 
Art, 226). (Paras 5, 7) 


Ramesh Chand, for Petitioner; H. K. 
Paul and M. L. Sharma, for Respondents. 


V. D. MISRA, C. J.:— The petitioner 
was elected as Pradhan of the Gram 
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Panchayat, Kungrath, Tehsil and District 
Una, in Nov.-Dec. 1978 after defeating 
Shri Tarsem Singh, respondent No. 5. 
Thereafter Tarsem Singh reported to the 
Deputy Commissioner as well as to the 
State Government that the petitioner has 
been convicted under S. 15 (1) of the Pre- 
vention of Food Adulteration Act on 9th 
Sept. 1979 by the Chief Judicial Magis- 


trate, Una. The Deputy Commissioner 
proceeded to suspend the petitioner by 
his order dated 9th Nov. 1979 (Anne- 


xure ‘A’), Another notice was served on 
the petitioner calling upon him to show 
cause why he should not be removed 
under the provisions of S.‘9 (5) (b) ‘and 
(c) of the Himachal Pradesh Panchayati 
Raj: Act, 1968 because of the aforemen- 
tioned conviction (Annexure ‘B’). The 
petitioner immediately asked the Deputy 
Commissioner to supply him with a copy 
of the complaint filed by Tarsem Singh. 
However, it was not done. 


2. The petitioner moved the present 
petition challenging his suspension (An- 
nexure ‘A’) as well as the show cause 
notice (Annexure ‘B’) served on him 


3. The State put in appearance on 
4th March 1980. The Advocate General 
appeared for respondents Nos. 1 to 4. Mr. 
M. L. Sharma Advocate, appeared for 
respondent No. 5. By an order dated 10th 
March 1980 we directed that the enquiry 
proceedings against the petitioner be 
completed expeditiously and the final 
‘order be announced within two months. 
But nothing happened. 


3-A. When the matter came up on 
26th May 1980 for admission, the learn- 
ed Advocate General submitted that he 
was ready to argue the whole petition as 
it was and in case we came to the con- 
clusion that the petition be admitted then 
it should be straightway allowed. In 
these circumstances the matter was ad- 
journed for today. We are proceeding to 
decide the petition as a whole after ad- 
mission as desired by the parties. 


4. We will first deal with the ques- 
tion of moral turpitude. We called upon 
the State to tell us the facts on the basis 
of which the petitioner was alleged to 
have been convicted under S. 16 (1) of 
the Prevention of Food Adulteration 
Act. The record has been produced - be- 
fore us. The learned counsel for the State 
as well as Mr. M. L. Sharma frankly 
conceded that they know nothing of the 
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facts on the basis of which the alleged 
conviction of the petitioner took place. 
There is nothing on record to show that 
the Deputy Commissioner or the State 
Government had before it the facts be- . 
fore they could form an opinion that the ` 
action for suspension under Section 54 
of the Act or for removal under S. 9 (5) 
(b) and (c) of the Act should be initiated. 
The only argument advanced by the 
learned counsel for the State is that since 
there is a conviction it ipso facto means 
that the petitioner has been convicted of 
an offence involving moral turpitude be- 
cause it is under the Prevention of Food 
Aduiteration Act. We cannot agree. Un- 
less the facts are before us or were be- 
fore the authorities concerned, nobody 
will be justified to presume that offence 











under S. 16 (1) may be only technical. 
For example, a street vendor of lolli- 
pops who, in good faith, buys them from 
a wholesaler, but these turn out to be 
adulterated. Similar facts may not in 
volve any moral turpitude. However, in 
the instant case the authorities concern- 


mind for forming the opinion. It 
not be. There were no facts before the 
authorities, 


5. Under Rule 77 of the Himachal 
Pradesh Gram Panchayat Rules, 1971 it 
is incumbent on the State Government 
as well as the Deputy Commissioner to 
give a show cause notice to the person 
sought to be suspended or removed. R. 77 
is in the following terms:— 


“Before ordering suspension or re- 
moval of a Panch, the State Government 
or the Deputy Commissioner, as the case 
may be, shall give him an opportunity 
to show cause as to why he should not 
be suspended or removed, as the case 
may be.” zai i 


Admittedly no such notice has been issu- 
ed by the Deputy Commissioner or by 
the State Government calling upon the 
petitioner to show cause why he should 
not be suspended. 


6. The learned counsel for the State 
made an attempt to justify suspension by 
contending that show cause notice is not 


‘necessary. He further contended that the 


rule is not mandatory but is directory. 
Now under S. 54 the’ powers of suspen- 
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sion of a Panch have been conferred on 
the State Government as well as the De- 
puty Commissioner. The relevant part of 
Section 54 reads thus: 


“54, (1) The State Government or the 
Deputy Commissioner may, during the 
course of an enquiry or, if the State Gov- 
ernment or the Deputy Commissioner so 
thinks proper, for .any reason to be re- 
corded in writing, otherwise, suspend a 
Panch in the prescribed manner for any 
of the reasons for which he can be re- 
moved and debar him from taking part 
in any act or proceedings of the said 
body during the period and order him 
to hand over the records, money or any 
property of the said body to the persons 
authorised in this behalf. 
xx XX xx 

(4) The Government may at any time 
revise, rescind or modify any order pass- 
ed by it under sub-secs, (1}, (2) and (3) 


or by the Deputy Commissioner under 
sub-sec, (1).” 
7. We cannot lose sight of the fact 


that the Panchas are elected. They are 
representatives of the people, It is pos- 
sible that the State Government and tha 
Panchayats may fall out for various rea- 
sons. It was, therefore, thought necessary 
by the legislature that before any Panch 
is suspended or removed, a show cause 
notice must. be. issued to him. This pro- 
vision of natural justice is very import- 
ant indeed. Suspension is removal pro 
tanto, that is, so far as if goes, In other 
words, suspension is a temporary rē- 
moval. And that is a very serious matter. 
Under these circumstances we cannot 
agree that provisions of R. 77 providing 
for show cause notice for suspension or 
removal are only directory and not man= 
datory, 


8 Our attention was drawn fo an 
order passed by the State Government 
on 10th Dec. 1979. This is a notice given 
by the Government of Himachal Pradesh 
to the petitioner. This notice has been 
read to us. An attempt was made to 
show that this notice is a notice to show 
cause against suspension. Assuring that 
to be so, we fail to understand as to how 
a person can be first suspended and after 
a month served with a show cause notice 
for that suspension. It may be remem- 
bered that the Government records do 
not show that the Minister of State for 
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Panchayats, who has given its sanċtion 
for suspension, was apprised of the facts 
on which the petitioner was convicted. 
At this stage our attention is drawn to 
notes 19, 20 and 21 of the record. They 
have been read over to us. It is stated 
that these are the only notes which were 
placed before the Minister. In these notes 
the factum of the conviction of the peti- 
fioner is mentioned but not the facts on 
the basis of which the petitioner was 
convicted. As already stated, before the 
relevant authorities could form an opin- 
ion all the facts should have been placed 
before them. 


§. Mr. Sharma, in fairness to him we 
must record, did not try to support the 
order of suspension issued by the Deputy 
Commissioner. He, however, contended 
that the Panchayati Raj Act invests two 
authorities with the power of removal 
and suspension. These authorities are the 
State Government and the Deputy Com- 
missioner. Since Tarsem Singh approach- 
ed both these authorities simultaneously, 
the result was that both of them started 
acting. Apparently the Deputy Commis- 
sioner acted fast and suspended the peti- 
tioner while the State Government took 
a month more to issue the notice of 10th 
December 1979. 


10. Mr. Sharma contends that the 
Government's order dated 10th Dec. 1979 
is not under challenge and, therefore, 
it is futile to allow this writ and quash 
the suspension. It is suggested that the 
State Government can suspend him im- 
mediately after we have quashed the 
order of the Deputy Commissioner. It 
may be, as suggested by Mr. Sharma, 
that the Government may suspend him. 
When and if it is done it will be for the 
petitioner to react to that order the way 
he likes, At this stage we have no reason 
to presume that the State Government 
is out to suspend him and is just waiting 
for the quashing of the order of the De- 
puty Commissioner. This consideration 
will not stop us: from doing our duty to 
quash the illegal procedure adopted by 
the Deputy Commissioner to suspend the 
Pradhan of the Gram Panchayat. We 
may repeat that since the Deputy Com- 
missioner (or the State Government) did 
not know the facts which formed the 
basis of the conviction of the petitioner, 
he cannot be said to have applied his 
mind and formed an opinion before issu- 
ing notice Annexure ‘B’, 
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Jammu and Kashmir Arbitration Act (2 of 
2002 Smt.), S. 41 (a) — See also 
(1) Constitution of India, Art. 14 
(Sep) 45B 
(2) Constitution of India, Art. 246 
(Sep) 45A 
——S. 41 (a) (as amended by Act 8 of 1977) 
— Recovery of Government dues — Power of 


Court to stay recovery by interim orders taken 
away — Such power could not be exercised by 
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Jammu and Kashmir Right of Prior Purchase 
Act (2 of 1988 Smvt.), S. 15, Cl. Fifthly — 
Clause granting right of prior purchase on basis 
of easement — Clause is valid and not viola- 
tive of Art. 19 (1) ( of Constitution. _ AIR 
1966 All 271, AIR 1972 All 818 (FB) and AIR 
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‘AIR 1980 JAMMU AND KASHMIR 1 
FULL BENCH 
MIAN JALAL-UD-DIN, C. J., 
L K. KOTWAL AND G. M. MIR, JJ* 


Jagtu and others, Appellants v. 
Badri and others, Respondents, 


Letters Patent Appeal No. 14 of 1972 
and Second Appeals Nos. 49 of 1973, 
19, 63 ete. of 1974, 37 of 1976 and 38 
of 1977, D/- 30-3-1979. 


J. and K. Agrarian Reforms Act (17 
of 1976), Ss. 19 (3) (e), 25 — Interpre- 
tation of — Bar of jurisdiction of Civil 
Court — Extent of. 


Per Mian Jalal-Ud-Din, C. J.. (Mir 
J. agreeing):— The words “other 
eases of dispute” in Section 19 (3) (e) 
are of wide amplitude and must 
cover all cases in which right to 
possess the land is claimed or dis- 


puted. These words must receive the 
ordinary meaning as having reference 
to all such other disputes of posses- 
sion relating to land. These words can 
have no application to disputes of mere 
title and succession. The words “all 
other” are significant and are to be 
read in the background of the scheme 
of the Act as also sub-clauses (a) to 
(d). These sub-clauses also refer to 
questions of possession of land either 
claimed or disputed under different 
Acts and which were heretofore 


*(Note: The judgments in the case are 
printed in the order in which they 
are given in the certified copy. —Ed.). 
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cognizable by the Revenue courts, 
Therefore where in a suit or proceed- 
ings right to possession is claimed or 
disputed, it is referable to the officer 
or the authority appointed under the 
Act and the civil court is debarred 
from settling or deciding such a dis- 
pute, (Para 21) 


The word ‘including’ occurring in 
the sub-clause (e) has an extending 
force and postulates that all other dis- 
putes fall under its ambit. The expres- 
Sion is only enumerative and ilustra- 
tive but not exhaustive, (Para 21) 


No suit for possession can be con- 
ceived where the dispute is not either 
principally, collaterally, or incidentally 
referable to the Act of 1976 as the 
final adjudication is to be made by the 
authority consistent with the Act and 
the Rules made thereunder. There is 
no warrant for the view that the “dis- 
putes” envisaged by sub-clause (e) are 
those as arise under the Act. Section 
49 (3) (e) is an extension on Section 
25 (a) enlarging its scope and extent. 

(Para 21) 

The words “all other cases of dis- 
pute” cannot be construed in limited 
sense so as to mean only those disputes 
as have semblance to disputes enume- 
rated in categories (a) to (d) of sub- 
clause (3). Clause (e) cannot be read 
ejusdem generis with clauses (a) to 
(d) in that sense. There is no com- 
mon genus, There cannot be any com- 
mon nexus between Cis. (a) to (d) 
and (e) By using the word “includ- 
ing” in clause (e) legislature has in- 
tended that the principle of ejusdem 
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generis be not made applicable to cases 
of dispute as are envisaged in sub- 
clauses (a) to (d). (Para 22) 


Sub-clause (e) of Section 19 (3) will 
not, however, apply to suits or pro~ 
ceedings which merely involve the 
determination of question of title or 
right on the basis of succession and in- 
heritance or partition without claiming 
possession. (Para 26) 


Section 19 (3) (e) and Section 25 are 
to be read conjoinily with Section 41 
which saves the operation of personal 
or statutory law of succession in re- 
spect of ownership rights available to 
a person. In the same way suits for 
mere cancellation of decrees on what- 
soever ground are triable by the civil 
courts. After the civil court decides 
the rights, if later on any question of 
possession of the property is raised, it 
will be decided by the Collector. 

(Para 26) 


In suits where the main relief which 
a party seeks is barred from the cogni- 
zance of the civil court and only 
ancillary matters are determinable by 
the civil court, it is not correct to say 
that the civil court must decide all 
such ancillary matters and thereafter 
refer the cases to the Collector for 
awarding the main relief. AIR 1972 
All 446, Rel. on. AIR 1973 All 243 
(FB); AIR 1969 SC 439, Distinguished. 

(Para 27) 


Tt is doubtful if by enacting in the 
Section 25 that no order of an officer 
can be called in question even on the 
ground that it has proceeded on non- 
compliance with the provisions of the 
Act or the fundamental principles of 
judicial procedure, the Legislature 
could oust the inherent jurisdiction of 
civil courts to entertain a suit where 
grievance is made by a party that the 
decision has proceeded in violation of 
the provisions of the Act or that the 
fundamental principles of judicial pro- 
cedure have not been observed. Such 
a mandate in the Section cuts at the 
very root of the judicial philosophy, 
its order, and the concept of rule of 
law. $ (Para 28) 


When a particular portion of the 
subject-matter of suit is excluded from 
the operation of the Act of 1976, the 
ciyil court can retain that portion of 
the subject-matter with it in respect 
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_ cases of dispute” 
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of which its jurisdiction is not debar- 

red under the Act and can refer the 
other portion to the Collector. 

(Para 29) 

Per Kotwal, J.:— The expression “all 

means and includes 


only those disputes which the Col- 
lector is empowered to try under 
the Act or the Rules made there- 
under. It is impossible to pre- 
pare an exhaustive list of al such 
cases. . (Para 36) 


Before the bar created under S. 25 
may apply it must be shown that the 
question or the matter is one which is 
required to be settled or decided under 
the provisions of the Act or the Rules 
made thereunder. In other words, it 
must be a question or matter which 
squarely falls within the four corners 
of the Act, for any question or matter 
which is outside the scope of the Act 
cannot be reasonably said to arise under 
the Act. (Para 35) 


The word “dispute” cannot be taken 
to mean and include every kind of dis- 
pute pertaining to land. Strictly speak- 
ing, the disputes mentioned in clauses 
(a) to (d) or even a dispute in regard 
to adverse possession of land are all 
disputes pertaining to land. Had the 
intention of the Legislature been to 
include every kind of dispute in the 
ambit of Clause (e) then instead of en- 
acting five clauses it would have en- 
acted only one clause by simply declar- 
ing that every kind of dispute periain- 
ing to land would be disposed of by 
the Collector. (Para 36) 


Cases Referred: Chronological Paras 


AIR 1975 J&K 33 (FB) 11 
ATR 1973 All 243: 1973 All LJ 193 (FB) 
27 


AIR 1972 All 446 : 27 
AIR 1971 SC 2251 27 
AIR 1969 SC 439 27 


AIR 1951 SC 115:1951 All LJ 5 35 
(1888) 21 QBD 313: 36 WR 776, R. v, 
Income-tax Special Purposes Commrs. 

35 


R. N. Bhalgotra (in L. P. A. 
No. 14 of 1972) Inderjeet Gupta (in 
S. A. No. 49 of 1973); J. L. Sehgal (in 
S. A. No. 19 of 1974); S. A. Salaria (in 
S. A. Nos. 63 of 1974 and 37 of 1976); 
S. P. Gupta (in S. A. Nos. 75, 25 and 
65 of 1974); T. S. Thakur. {in S.A. 
Nos, 8 of 1974 and 38 of 1977) 
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A. V. Gupta (in S A. No. 26 


of 1974; Rachhpal Singh (in S. A. 
No. 44 of 1974); R. P. Sethi, (in 
S. A. No. 38 of 1974) and Joginder 


Singh, (in S. A. No. 80 of 1974); for 
Appellants; T, S. Thakur, (in L. P. A. 
No. 14 of 1972), R. P. Sethi, (in S. A. 
Nos, 49 of 1973, 37 of 1976, 80 of 1974 
and 38 of 1977), S. A. Salaria, (in S.A. 
Nos. 19 and 75 of 1974), J. S. Kotwal, 
(in S. A. Nos. 8 and 65 of 1974), C. L. 
Kotwal, (in S. A. No. 26 of 1974), Autar 
Singh and A. S. Bali, (in S. A. No. 38 
of 1974) S. D. Sharma, (in S. A. No, 25 
of 1974), for Respondents. 


MIAN JALAL-UD-DIN, CG. Ju— 
These bunch of cases in the nature of 
appeals, revisions, and references have 
been referred to the Full Bench and 
raise common questions of law of gene- 
ral importance relating to interpre- 
tation of Section 19 (3) (e) and Section 
25 of the Jammu and Kashmir Agrarian 
Reforms Act of 1976, (Act No. XVII of 
1976), for short, to be referred to as 
the “Act of 1976”. It has been debat- 
ed that by virtue of the operation of 
the above mentioned Sections, jurisdic- 
tion of civil courts to decide all causes 
relating to land as defined in the Act 
of 1976 is barred as the law aims at 
completely ousting the jurisdiction of 
civil courts from taking cognizance of 
ail such cases, It will be appropriate 
to give a brief sketch of the facts of 
each case: 


(i) Jagtu v. Badri and Ors. isL. P. A. 
No. 14 of 1972 against the judgment 
and decree dated 29-11-1971 of Jaswant 
Singh, J. (as his Lordship then was). 
The appeal arises out of a suit for 
possession of agricultural land based on 
the right of prior purchase. The plain- 
tiff claimed the right of prior purchase 
on the ground that he was the tenant 
of a part of the land. A question has 
been raised in the appeal that because 
of Section 25 read with Section 19 (3) 
(e) of the Act of 1976, the jurisdiction 
of the civil courts to settle, decide, or 
deal with any question or to determine 
any matter arising out of the Act of 
1976, is barred. The jurisdiction to 
decide such matters vests exclusively 
with the authority appointed and, 
therefore, the appeal should be trans- 
ferred to the Collector having jurisdic- 
tion in the case. The Division Bench 
seized of the appeal was of the opinion 
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that in view of the general importance 
of the question raised, the matter, be 
referred to Full Bench. 


(ii) Mst. Bhadoon v. Sant Singh is 
Civil Second Appeal No. 49 of 1973. The 
question raised in the appeal is in re- 
gard to the validity of the gift deed 
pertaining to agricultural land. 


Gii) Abdul Rashid v. Mohammad Din, 
Civil Second Appeal No. 19 of 1974. 
This appeal raises the question with 
regard to the cancellation of the gift 
deed affecting agricultural land. 

(iv) Thakur Dass v. Dev Raj and Ors. 
Appeal No. 63 of 1974 also raises a 
question regarding the validity of the 
deed of gift affecting the agricultural 
land. 

(v) Sunder Dass v. Ram Nath is Civil 
Second Appeal No. 75 of 1974, and 
arises out of the judgment and decree 
of the District Judge Poonch/Rajouri 
in a suit for exercise of right of prior 
purchase on the ground that the ap- 
pellant is the co-sharer in the land 
which is admittedly agricultural land 
as defined in the Act. ; 


(vi) Gulzar Begum v. Syed Moham- 
mad is Civil Second Appeal No. 37 of 
1976 against the judgment of the Dis- 
trict Judge, Poonch. The Appeal arises 
out of a suit fer permanent injunction 
in respect of the land alleged to be in 
possession of the plaintiff. The case of 
the plaintiff is that the defendant ob- 
structs and threatens to interfere with 
her possession on the suit land, 


(vii) Habib Ullah v. Chet Ram is 
Civil Second Appeal No. 8 of 1974 and 
arises out of an application for execu- 
tion of the decree for possession, The 
appellant has raised an objection that 


he held the land as tenant and that 
he had purchased the land from one 
Ghulam Mohamad. He had thus be- 
come the owner of the suit land and 


could not, therefore, be ejected. 


(viii) Anand Ram v. Cheeru is Civil 
Appeal No. 44 of 1974, in which the 
plaintiff has alleged that the suit land 
was ancestral property and that the 
property has vested in the plaintiff. 
The mutation of the land effected in 
favour of the Mst. Kali was illegal and 
ineffective as she was never in posses- 
sion of the land and the Kotha. The 
plaintiff also claimed the land on the 
basis of adverse possession. The plain- 
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. tiff prayed that the gift deed executed 
was illegal and, ineffective. He also 
prayed for possession of the said land. 

(ix) Amar Singh v. Sehdev Singh is 
civil second appeal No, 26 of 1974 
and arises out of suit for declaration 
brought by the plaintiffs claiming to 
be the reversioners of the deceased. 
The plaintiff has challenged the vali- 
dity of the will in regard to the land. 

(x) Aziz Joo v. Gani Joo is civil 
second appeal No. 38 of 1974 and arises 
out of a suit in which the question 
with regard to the succession of the 
plaintiff to claim the suit land is in- 
volved. 

(xi) Harbans Singh v. Bohola Singh 
is civil second appeal No. 80 of 1974 
against the judgment and decree of 
the District Judge, Poonch/Rajouri by 
which the suit of the plaintiff for pos- 
session and declaration of the agricul- 
tural land has been dismissed. The 
plaintiff filed the suit claiming posses- 
sion of the suit land and also declara- 
tion to the effect that the sale deed 
be declared null and void. 


(xii) Chain Singh v. Gian Singh is 
civil second appeal No, 25 of 1974 
against the judgment and decree of the 
Sub-Judge (C. J. M.) Jammu, decreeing 
in appeal the plaintiff’s suit for declara- 
tion and possession of the land measur- 
ing 25 kanals. The plaintiff claimed 
possession of the suit land on the basis 
of their proprietary rights. 


(xiii) Feroza v. Jamal Din and Ors, 
is Civil Second Appeal No. 65 of 1974 
and arises out of judgment and decree 
of the Sub-Judge, Poonch, in a suit 
for declaration that the plaintiffs have 
become the owners of the suit land, 
inter alia, on the ground of adverse 
possession. 


(xiv) Punnu v. Kirpal 
Second Appeal No. 38 of 1977, arises 
out of a suit for permanent injunction 
restraining the defendant from inter- 
fering in the possession of the land 
held by the plaintiff. The defendant 
contested the suit on the ground that 
he has been cultivating the suit land 
for a pretty long tine as tenant under 
the plaintiff. He denied the possession 
of the plaintiffs on the said land and 
pleaded that the land stands entered in 
their name and that he is in possession 
. of same. š 


Singh, Civil 
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The: above mentioned cases referred to 
the Full Bench undoubtedly do not 
give an exhaustive list of all conceiv 
able cases which call for an interpre- 
tation of the relevant provisions of the 
Act of 1976. It is not possible to deal 
exhaustively with the large number of 
conceivable cases different and varied 
in their nature in which questions with 
regard to the applicability of the Act 
of 1976 may arise. However, an attempt 
will be made in the judgment to ex- 
press opinion on the broad questions 
posed before us affecting the jurisdic- 
tion of civil courts and also to give 
guidelines to the courts to proceed in a 
particular manner while taking cogniz- 
ance of the cases. 

2. It is appropriate to mention hera 
that a Full Bench of this Court has also 
had an occasion to hear some other si- 
milar cases pending in the Kashmir 
Wing of the court. These cases also 
raise identical questions of law. Brief 
synopsis of these cases will, however, 
appear in the other judgment to be de- 
livered in those cases. The law that 
will be laid down and the principles 
that will be enunciated in this judg- 
ment will equally apply to those cases 
as well. 


3. Needless to say that in none of 
the cases has the vires of the Act been 
challenged before us. Nor does such a 
question fall within the ambit of any 
of the references made to the Full 
Bench. We are given to understand that 
the question regarding the constitu- 
tional validity of some of the provix 
sions of the Act is pending before the 
Supreme Court of India in some other 


cases, 
4. Various contentions have been 
advanced for and against the proposi- 


tion whether Sections 19 (3) (e) and 25 
of the Act of 1976 do or do not oust the 
jurisdiction of civil courts to hear and 
decide suits in which the subject-mat~ 
ter involved is agricultural land as de- 
fined in the Act of 1976, Counsel enun- 
ciating the proposition thatthe jurisdic- 
tion of the civil courts is not absolute- 
ly barred have urged that the word 
“dispute” should receive a limited in- 
terpretation and should be construed in 
the light of the scheme of the Act. Only 
such questions may be classed as “dis- 
putes” under Section 19 (8) (e) as arise 
under the Act itself. Suits involving 


1920 
disputes relating to declaration of title, 
succession, inheritance, specific per- 


formance, injunction or partition of 
agricultural land cannot be termed as 
disputes within the meaning of S. 19 (3) 
(e). The cognizance of such eases by the 
civil courts cannot be said to be barred 
under the Agrarian Law. The Act does 
not expressly or by implication create 
any bar to the hearing and adjudica- 
tion of such disputes by the civil courts, 
Similarly suits involving prayer for 
cancellation of documents, for instance, 
deeds of gift, deeds of will, instruments 
of sale, or mortgage and other docu- 
ments including a decree challengeable 
on the ground of fraud are not ousted 
from the cognizance of the civil courts. 
Only those categories of suits which 
involve questions relating to tenancy of 
agricultural land are referable and 
transferable to the Collector, If the Le- 
gislature intended to oust the jurisdic- 
tion of civil courts in all cases of dis- 
putes affecting the agricultural land 
then it should have given clear expres~ 
sion to that intention by using appro- 
priate words in the section; otherwise 
by virtue of Section 9 of the Code of 
Civil Procedure the above mentioned 
categories of suits continue te remain 
within the cognizance of the civil courts 
and by no stretch of imagination can 
it be said that the jurisdiction of the 
civil courts has been taken away, 


5. Another view propounded is that 
even in suits for possesion which in- 
volve declaration of title and successio“ 
or right of prior purchase, the civil 
courts must decide the ancillary rights 
and the main relief of possession 
should be left to the Collector who will 
decide it in accordance with the provi- 
sions of the Act and the rules made 
thereunder. 


6. The third view is that Section 19 
(3) (e) must be read ejusdem generis 
to clauses (a) to (d) of the section. The 
genus is the scheme underlying Sec- 
tion 19 (3). Cases contemplated by Sub- 
Clauses (a) to (d) to Section 19 (3) are 
those cases where possession is ab inix 
tio void. For instance sub-clause (a) re- 
lates to the category of the cases of 
wrongful dispossession. Sub-clause (b) 
has reference to the category of cases 
where transfer has been effected in vio- 
lation of the provisions of Sections 67 
and 68 of the Land Revenue Act and 
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possession has been obtained on the 
basis of illegal transfer; clause (e) re- 
fers to those cases where land is ille- 
gally occupied or illegally transferred. 
The dispute envisaged by this sub- 
clause is analogous to disputes under 
Section 68 of the Jammu and Kashmir 
Tenancy Act. Again cl, (d) refers to 
eases of illegal possession. Therefore, in 
view of the scheme of Section 19 (3) 
sub-clauses (a) to (d), the word ‘dis- 
pute’ in clause (e) should receive the 
same meaning as is assigned to ques- 
tions arising under clauses (a), (b), (c 
and (d). 


7. The fourth view is that even as« 
suming that all suits involving disputes 
of all kinds relating to the agricultural 
land are triable by the Collector, the 
latter is not a court which can try 
those cases and can give effective deci- 
sions thereon and can also pass de- 
crees, The Collector is only an officer 
against whose order an appeal is pro~ 
vided. Any matter raised before him 
touching upon the rights of the parties 
cannot be determined by him as a civil 
Judge. 


8. The fifth view is that just as Sec- 
tion 111-A of the Land Revenue Act 
envisages that the Collector may ask 


the Civil Court to decide disputed 
rights between the parties and, there- 
after, decide the main cases, in the 


same way the civil court should decide 
the rights between the parties and, 
thereafter, ask the Collector to decide 
the question of possession of the land 
in the light of the provisions of the 
Act. Attention. is invited to Sections 21, 
45, 8 and 15 of the Land Revenue Act. 
Unless the cognizance of the suit by the 
civil court is expressly barred the suit 
cannot be decided by the Collector. 
Also where the civil court has jurisdic- 
tion to try the main case but only an- 
cillary matters raised are triable by 
the other forum then the civil court 
must hear the case and decide it, 


9. Again, it is pointed out that there 
is no provision in the Act giving any 
guideline in regard to the forum for 
deciding disputes that may arise in 
future, in which court or forum such 
future suits be instituted. Section 25 (2) 
is not legally worded. The salutary 
principle of jurisprudence that where 
a Tribunal acts illegally in contraven- 
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tion of the provisions of the Act or the 
Rules made thereunder, its action can 
be challenged in the civil court, has 
been completely set at naught by in- 
serting in Section 25 (2) the following 
words: 

*(b) No order of any officer or autho- 
rity passed under the Act or the Rules 
made thereunder shall be called in 
question in any civil court on any 
ground whatsoever including that relat- 
ing to non-compliance with the provi- 
sions of this Act or the fundamental 
provisions of judicial procedure.” 


The insertion of this latter part of the 
clause violates the very fundamental 
structure of jurisprudence and is 
against the letter and spirit of the deci- 
sions of the Privy Council and also the 
Supreme Court. 


10. Counsel appearing for the side 
opposite have canvassed that it is im- 
plied in Section 25 that all suits raising 
any question or matter under the Act 
of 1976, will be decided by the Col- 
lector. As all suits relating to agricul- 
tural land do raise in some form a 
question or questions, they are, there- 
fore, to be heard by the Collector. That 
this is the intention of the legislature 
can be gathered from the unambiguous 
language used in this section as also in 
Section 19 (8) (e) of the Act. In fact, 
the language employed in Section 25 
is more precise, more clear and of 
wider amplitude in its application to 
all disputes than what the language of 
Section 36 of the old Act of 1972 in- 


tended to convey. Legislature in its 
wisdom has thought fit to bring all 
categories of disputes within the cog- 


nizance of the Collector and oust the 
jurisdiction of the civil courts and it is, 
therefore, that we find Sec- 


tion 19 (3) (e) engrafted in the Act of 
1976. It is also disputed that there 
is any common genus between 


clauses (a) to (d) and (e) of See. 19 (3), 
therefore, the principle of ejusdem 
generis will not apply. Moreover, cases 
that fall under clauses (a) to (d) of 
Section 19 (3) were already triable by 
the Revenue Officers and not by the 
civil courts; but the Legislature by say- 


ing in sub-cl. (e) that even the suits 
which involve the question of adverse 
possession and which are otherwise 


triable by civil court will now be tri- 
able by the Collector is quite significant, 
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There can be no common genus be- 
tween the two categories of suits, those 
falling under cls. (a) to (d) and those 
falling under cl. (e). The question of 
jurisdiction is to be decided with re- 
ference to the reliefs claimed. The 
question of deciding any ancillary mat- 
ter or of granting any ancillary relief 
is of no import. It is the substance of 
the cause that will determine the 
jurisdiction in a case. Ancillary relief 
ean also be granted by the forum which 
can grant the principal relief. As in all 
cases of disputes affecting the agricul- 
tural land final order is to be passed 
by the Collector, therefore, all cases 
must go to him for decision; otherwise 
give 
rise to serious conflict of decisions, It 
is submitted that even in cases in which 
right to succession, inheritance, and 
partition is involved, they must also go 
to the Collector as the reliefs claimed 
are linked with the question of posses- 
sion and the question of possession is 
itself linked with the question of ceil- 
ing of the land. Under the Act of 1976, 
ceiling area has been fixed for a tiller 
who will hold the land in personal cul- 
tivation. It is urged that Section 3 di- 
vests all those from the ownership of 
the land who did not hold the land in 
personal cultivation on 1st September, 
1971 or who are merely intermediaries. 
Because of this legal fiction of divest- 
ing of ownership and vesting it in the 
State created by the section no action 
for possession of the land or even for 
the matter of that, no suit claiming 
any right in the land can be maintain- 
ed in the civil court as in all such 
cases the right will either be deemed 
to have been destroyed or if otherwise 
intact, the remedy to pursue the legal 
action would be barred in the civil 
court and would be available before the 
forum newly created. 


11. The questions that, 
fall for our consideration are: 
(a) The scope of the Act of 19767 


(b) The meaning of the word “dis- 
pute” occurring in Section 19 (3) (e) 


therefore, 


- of the said Act, 


(c) Whether Section 19 (3) (ey and 
Section 25 of the Act of 1976 oust the 
jurisdiction of the civil courts in re- 
spect of all civil disputes relating to 
agricultural lands? 
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(d) Whether there are sufficient 
guidelines in the Act which could guide 
the courts as also the officers appointed 
under the Act to implement the provi- 
sions of the. Act? 


Questions more or less similar to those 
raised before us engaged the attention 
of a Full Bench of this court in Rahim 
v. Amma Bar, AIR 1975 J & K 33, 
when the court considered the applica- 
tion of the Jammu and Kashmir Agra- 
rian Reforms Act of 1972, in short to 
be referred to as “The Act of 1972” to 
the cases pending before the civil 
courts. The Full Bench observed that 
from the scheme of the Act, it was 
clear that the Act has taken away or 
abridged vested rights acquired in re- 
spect of land under the existing laws. 
It has created new rights or obliga- 
tions, has provided new remedies and 
has prescribed new procedures and 
conferred new jurisdiction, The Act ap- 
plied tu pending actions in civil courts. 
The Full Bench while interpreting Sec- 
tion 36 (g) of the Act of 1972 observed 
that a pending action will survive in a 
civil court if by or under the new Act 
right be not acquired and even if so 
acquired, it be not lost or destroyed 
either and the remedy too be not bar- 
red or changed. Therefore, if a ques- 
tion was raised before the civil court 
or an officer or authority in the State 
whether or not a particular land has 
vested in the State or in any other per- 
son under the Act such court, or offi- 
cer or authority shall have no power 
and jurisdiction to decide this question 
or even determine the collateral facts 
on which the decision of that question 
rests. Where, therefore, any such ques- 
tion is raised in a pending action or in 
an action instituted after the Act be~ 
came operative, the court or officer or 
authority before whom such question 
is raised may stay its hands in the mat- 
ter pending determination of that ques- 
tion by the competent authority under 
the Act. Section 36 of the Act of, 1972 
provided that notwithstanding anything 
contained in any other Act for the times 
being in force no civil court shall have 
jurisdiction to settle, decide or deal 
with any question or to determine any 
matter which is under this Act or the 
Rules made thereunder required to be 
decided, settled, or dealt with or de- 
termined by an officer or authority ap- 
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pointed under this Act or the rules 
made thereunder. No order of any such 
officer, or authority appointed under 
this Act shall be called in question in 
any civil court, The Full Bench further 
expressed the view that where an offi- 
cer appointed makes or refuses to make 
an order declaring the particular land 
to have vested in the State or in any 
other person, the order can be challeng- 
ed before a civil court on merits, if it 
is shown that it was passed in violation 
of fundamental rights or judicial prin- 
ciples, 

12. Some of the views so expressed 
and the principles enunciated by the 
Full Bench may not be wholly relevant 
now in view of the drastic changes 
effected in the Land Reforms by the 
Act of 1976. Many far reaching changes 
have been introduced in the definition 
of the word ‘land’. Within its ambit 
orchards have been included which 
were left out from the operation of the 
old Act. In the same way personal cul- 
tivation has been explained by adding 
Explanation thereto making it more 
comprehensive and broad based. Addi- 
tional provisions have been made to 
broad base the land reforms ousting the 
jurisdiction of the civil courts in all 
matters that are to be dealt with by 
the Collector under the Act. Previous- 
ly in the Act of 1972, there was only 
Section 36 which prohibited the civil 
courts from deciding any matter or 
question that was determinable by the 
Circle Officer. However. in the new 
Act, the civil courts have been asked 
to stay their hands in matters that fall 
within the ambit of Section 19 (3) sub- 
clauses (a) to (d) and Section 25 of the 
Act. 


13. These sections oust the jurisdic- 
fion of the civil courts in large num- 
ber of cases including disputes between 
the parties. There is also a change dis- 


cernible in the preamble of the two 
Acts, 
14. In order to examine the respec- 


tive positions taken up by the parties 
before us and also in order to appre- 
ciate the true and correct legal posi- 
tion, it is appropriate to expatiate in 
brief upon the purpose and the object 
of Act of 1976 so that it helps us in 
comprehending the scheme of the Act 
and its various provisions. In this con- 
nection it may be noticed that the Pre- 
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amble of the Act of 1976 is differently 
and widely worded than the Preamble 
of the Act of 1972 and this undoubted- 
ly, furnishes a clue to the object and 
purpose of the Act, According to the 
Preamble of the new Act it is designed 
to provide for transfer of land to the 
tillers thereof subject to certain con- 
ditions and for better utilization of the 
land in the State. It follows that the 
purpose of the Act is three-fold, viz.: 

(i) To transfer land to tillers for 
their personal cultivation, 

(ii) To abolish absentee landlordism 
and give land to the actual tillers (who 
are the mainstay of the economy of the 
State) subject to the ceiling area pro- 
vided, 

(iii) To create granary of land to be 

kept at the disposal of the State for 
effective distribution amongst the land~ 
less so that the land is utilized in the 
most beneficial way in order to achieve 
the goal of welfare State set before it 
by the founding fathers of the Consti- 
tution, 
The primary object of the Act is to 
bring. about revolutionary changes in 
the land reforms. As compared to this 
the Preamble of the Act of 1972 mere~ 
ly stated that this Act was to provide 
for comprehensive legislation relating 
to land reforms without stating the 
broad purpose which it wanted to 
achieve as has now been made clear 
by the Act of 1976. The Act of 1976 as 
stated above, has broad based the scope 
of the land reforms in the State to 
achieve something more than what it 
intended to achieve under the Act of 
1972. 

15. According to the scheme of the 
new Act ownership rights in the land 
are to be given to the tillers who hold 
land in personal cultivation. All rights, 
titles, and interest in the land of any 
person including intermediary who was 
not cultivating the land personally in 
Kharif 1971, shall be deemed to have 
been extinguished and vested in the 
State with effect from 1st of May 1973. 
The golden thread which runs through 
the scheme of the Act is in the feature 
of personal cultivation of the land, The 
Act aims at seeing that the tillers of 
the land are provided with land for 
the purpose of personal cultivation. 
Even the owners who would personally 
cultivate the land are allowed to do so 
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subject to the ceiling fixed by the Act. 
Excess land held by a tiller is to vesf 
in the State and will be distributed 
among the landless. according to the 
rules made and instructions issued by 
the Government in this behalf. The 
rights of the tenants have been recog- 
nized as heritable. The restriction on 
the right of ownership has not been 
made applicable to the lands held by 
Gumpas of Ladakh district and the 
lands held by other institutions and 
bodies as enumerated in Section 3 of 
the Act. No law for the time being in 
forc2 or no custom or an instrument is 
to affect the operation of the scheme 
of the Act. This is clear from the lan- 
guage of Section 32 of the Act of 1976, 
which provides: 


“The provisions of this Act and the 
rules made and the instructions issued 
thereunder shall have effect notwith- 
standing anything contained in any 
other law or any custom or usage or 
in any contract express or implied or 
in any instrument inconsistent with the 
provisions of this Act.” 


16. This section, therefore, overrides 
all other Acts and rules including cus- 
toms, contracts and instruments exe- 
cuted between the parties. This rule 
has been engrafted in the section for 
the purpose of carrying into effect the 
scheme of the Act so that it is effec- 
tively implemented, Under Section 27 a 
Revenue Officer is given power to take 
necessary steps for implementing the 
transfer of eviction from or delivery of 
possession of land notwithstanding any- 
thing contained in any other law for 
the time being in force. He has been 
given power to evict any person even 
though he may have acquired the land 
either by the act of the parties or by 
operation of law, if that transfer or ac- 
quisition is invalid under the Act. Sec- 
tion 31 does not recognize any aliena- 
tion of land whether by the Act of par- 
ties or by a decree or an order of a 
court or by a revenue officer and makes 
the same invalid if it is not brought 
about in accordance with the provisions 
of the Act. Under Section 42 all ap- 
plications, suits and proceedings pend- 
ing before any revenue officer, civil 
or revenue court under any of the pro- 
visions of the Act mentioned in that 
section shall abate if these are incon- 
sistent with the provisions of this Act. 


` 
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According to the scheme of the Act 
every matter and every question in- 
cluding all other disputes arising under 
the Act are to be settled and decided 
by a forum created for this purpose. 
‘The Act creates new rights, destroys 
some subsisting rights and imposes 
`. new obligations, It also provides new 
procedure to be followed by the offi- 
cers or authorities appointed under the 
Act and they have been given power 
to adjudicate upon the disputes between 
the parties. The decision of the autho- 
rity or the officer appointed will -be 
‘deemed to be final subject to the deci- 
sion in appeal. While implementing the 
provisions of the Act, the officer or au- 
thority appointed has to ignore all other 
laws in force, all contracts between the 
parties and all usages and all the 
orders of the ‚civil and revenue courts. 
No civil or revenue court shall have 
power or jurisdiction to hear and de- 
cide any of the matters required to be 
settled or decided under the Act. Sec- 
tion 25 reads as under:— 


“(a) No civil court shall have juris- 
diction to settle, decide, or deal with 
. any question or to determine any mat- 
ter arising under this Act or the rules 
. made thereunder, and 

(b):No order of any officer or autho- 
- rity passed under this Act or the rules 


made thereunder shall be called in 
question in any civil court on any 
ground whatsoever including that re- 


lating to non-compliance with the pro- 
visions of this Act or the fundamental 
principles of judicial procedure.” 
Again, legislature in its wisdom has 
imposed further restrictions on the civil 
or revenue courts to hear and decide 
the matters specified in Section 19 (3) 
of the Act. This sub-clause from (a) to 
(e) has ousted the jurisdiction of the 
civil and revenue courts in the follow- 
ing matters: 

(a) proceedings under Section 56 of 
the Jammu and Kashmir Tenancy Ach, 
Samvat 1980. l 

(b) proceedings under sub-section (2) 
of Section 68-A of the Jammu and. 
‘Kashmir Tenancy Act, Samvat 1980. 

(o) Proceedings under Section 24. of 
‘the Jammu and Kashmir Big - Landed 
Estates Abolition Act, Samvat 2007. 

(d) Application by an owner or 
.'intermediary that the person who.claims - 
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to be cultivating the land as a tenant 
is not a tenant but a trespasser. 


(e) All other cases of dispute in- 
eluding those. where the party in pos- 


- session pleads adverse possession against 


the recorded owner/intermediary. 


The above two sections are, however, 
to be read conjointly with Section 41 
which saves the operation of personal, 
statutory or customary law of succes- 
sion in respect of ownership rights ap- 
plicable to a person. 


17. A review of the foregoing pro- 
visions highlighting scheme of the Act 
will’ enable us to spell out as to in 
what matters and disputes the jurisdic- 
tion of the civil courts has been barred 
and what are the matters and questions 
which have been made exclusively 
cognizable by the special forum created 
under the Act. 


18. The language of Section 25 leaves 
no room for. doubt that the civil court 
Shall have no jurisdiction to settle, de- 
cide, or deal with any question or ‘to 
determine any matter arising under the 
Act or the rules made thereunder. The 
question whether a particular land is 
held in personal cultivation or it has 
vested in the State or it is exempted 
from the operation of the Act, or 
whether a person, cultivating the land 


‘ holds it in excess of the ceiling area, 


or whether he can claim possession of 
the land on the basis of right or title, 
established or recognized if the posses- 
sion of the land claimed by him ex- 
ceeds the ceiling area, the question 
whether the right and title in a dwel- 
ling house occupied by a tiller or a 
scheduled caste member has vested in 
him by operation of the statutory pro- 
visions of law; whether a person is a 
tenant of the land or has inherited the 
right of tenancy are matters that do 
arise, under the Act. Similarly, the 
question whether in the case of a per- 
son who has been given land but fails 
to utilize the same in accordance with 
the provisions of the Act and, there- 
fore, his title and right in the land 
have extinguished; also the question 
whether an alienation made in respect 
of land and possession ` taken pursuant 
thereto or possession taken in anticipa- 


_ tion of sale which. has been effected in 


contravention of the Act and can give 
rise to an eae claim, these are ` 
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all matters which are required to be 
settled and. decided by the authority 
appointed under the Act and not by 
the civil court. 

19. If we were to interpret Section 
25 only then this would not have creat- 
ed any difficulty for us. As already 
stated above, legislature has not re- 
mained content with merely enacting 
Section 25, but by inserting Section 19 
(3) (e) which did not find place in the 
old Act of 1972, it has gone a step 
further in declaring its manifest inten- 
tion to deprive the civil and the reve- 
nue courts of their jurisdiction to hear 
the matters specified in Sec. 19 (3) (a) 
to (e) Section 19 makes it obligatory 
on all civil and revenue courts to trans- 
fer all applications, suits, or proceed- 
ings of the kind specified therein to 
the Collector having jurisdiction in the 
matter. This Section, therefore, takes 
away jurisdiction from the civil and 
revenue courts and confers it on the 
revenue officers or authorities appoint- 
ed under Section 19 of the Act. 


20. In so far as suits or applications 
mentioned in categories (a) to (d) are 
concerned, there is no dispute involv- 
ing any interpretation. However, sub- 
clause (3) (e) has sparked off contro- 
versy at the bar as there is divergence 
of opinion expressed on the words “all 
other cases. of dispute” occurring in 
the sub-clause. The question is what 
are the other cases of dispute that are 
referable to the Collector and are re- 
quired to be decided by him. 

21. Before a categorical answer to 
this question can be given, it is neces- 
sary to find out as to what kind of 
proceedings before a civil or a revenue 
court ‘are required to be transferred 
and decided by the Collector. 

Section 19 (3) reads: 

“The following applications and pro- 
ceedings shall be disposed of by the 
Collector : 

(a) Proceedings under Section 56 of 
the Jammu and Kashmir Tenancy Act, 
Samvat, 1980. 

(b) Proceedings under sub-section (2) 
of Section 68-A of the Jammu and 
Kashmir Tenancy Act, Samvat, 1980. 

(c) Proceedings under ‘Section 24 of 
the Jammu and Kashmir Big Landed 
Estates Abolition Act, Samvat, 2007. 

(d) Applications by an owner or an 
intermediary that the person who 
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claims to be cultivating the land as a 
tenant is not tenant but a trespasser, 


(e) All other cases of dispute in- 
cluding those where the party in pos- 
session pleads adverse possession against 
the recorded owner/intermediary. 

It is not disputed that the categories of 
cases envisaged from (a) to (d) are pre- 
cisely those in which disputes relating 
to possession are involved. The words 
“other cases of dispute” in Sec. 14 (3) 
(e) are of wide amplitude and must 
cover all cases in which right to pos- 
sess the land is claimed or disputed. 
These words must receive the ordinary 
meaning as having reference to all such 
other disputes of possession relating to 
land. These words can have no appli- 
cation to disputes of mere title and suc- 
cession. The words “all other” are 
significant and are to be read in the 
background of the scheme of the Act 
as also sub-clauses (a) to (d). These sub- 
clauses also refer to questions of pos- 
session of land either claimed or dis- 
puted under different Acts and which 
were heretofore cognizable by the Re- 
venue courts. Therefore where in a 
suit or proceedings right to possession 
is claimed or disputed, it is. referable 
to the officer or the authority appoint- 
ed under the Act and the civil court 
is debarred from settling or deciding 
such a dispute. This interpretation of 
the expression receives support from 
the language used in the latter por- 
tion of clause (e) according to which 
“all other cases of dispute” include 
those cases as well where the plea of 
adverse possession is set up in a suit 
by the adverse party. This dispute 
which was otherwise triable by the 
civil court heretofore is now referable 
to the Collector. The word “including” | 
occurring in the sub-clause has an ex- 
tending force and postulates that all 
other disputes fall under its ambit. The 
expression is only enumerative and 
illustrative but not exhaustive. In my 
view as the scheme of the Act goes no 
suit for possession can be conceived 
where the dispute is not either princi- 
pally, collaterally, or incidentally 
referable to the Act of 1976 as the 
final adjudication is to be made by the 
authority consistent with the Act and 
the rules made thereunder. There is 
no warrant for the view that the “dis- 
pute(s)” ‘envisaged by sub-cl. (e) are 
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those as arise under the Act. If that 
were the intention of the legislature 
then it would definitely have added 
those words as it has done under Sec- 
tion 25 (a). By not deliberately using 
these words in the sub-clause, it has 
manifested its clear intention by bring- 
ing all other cases of disputes which 
may arise under different Acts under 
the jurisdiction of the new forum creat- 
ed under Section 19. Section 19 (3) (e) 
is an extension on Section 25 (a) en- 
larging its scope and extent. 


22, I, however, do not subscribe to 
the view enunciated by some of the 
learned Advocates that the words “all 
other cases of dispute” should be con- 
strued in limited sense so as to mean 
only those disputes as have semblance 
to disputes enumerated in categories (a) 
to (d) of sub-clause (3). Clause (e) 
cannot be read ejusdem generies with 
clauses (a) to (d) in that sense. There 
is no common genus. There cannot be 
any common nexus between clauses (a) 
to (d) and (e) By using the word 
“including” in clause (e) legislature has 
intended that the principle of ejusdem 
generis be not made applicable to cases 
of dispute as are envisaged in sub-cla- 
uses (a) to (d). As already stated the 
word “including? has an extending 
force, It is not exhaustive and is not 
intended to aim at limiting the mean- 
ing of the expression. 


23. It needs to be appreciated that 
in suits or proceedings involving claim 
to possession, questions will fall for 
determination as regards the capacity of 
a party to get possession of the land 
under the Act of 1976 and question 
will be one determinable under the Act 
of 1976. A question may be raised be- 
fore a civil court in a suit for posses- 
sion that because of the imposition of 
ceiling area or because of the fact that 
the land has vested in the State or it 
has vested in the tiller or for some 
other reason, the party is debarred to 
get possession. Now these questions 
cannot be decided or settled by the 
civil court as they affect the very relief 
sought by the plaintiff and are requir- 
ed to be dealt with under the Act by 
the appropriate authority. In that view 
of the matter, all such suits pending 
in courts are required to be transfer- 
red to the Collector as they cannot be 
tried by the civil court. Take a case 
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where a suit for possession is brought 
by A against B on the basis of pos- 
sessory title. B raises the plea that A 
already holds the land up to the ceiling 
limit and, therefore, he cannot be 
granted decree for possession in the 
suit, as it would defeat the very pur- 
pose of the Act, as the granting of the 
relief, would exceed the ceiling in his 
case; or B may plead that heis the 
tiller of the land and may become pro- 
spective owner of the land under the 
Act. A’s suit is, therefore, misconceiv- 
ed. Now these questions cannot be 
decided by a civil court. Again, take 
the case of the plaintiff who in exer- 
cise of right ‘of prior purchase claims 
the suit land on the ground that he is 
the tenant. The defendant vendee de- 
nies that the plaintiff is the tenant of 
the land. As the matter is required 
to be decided under the Act, therefore, 
the suit shall have to be decided by 
the appropriate authority and not. by 
the civil court. Again, take a case 
where a suit is brought for specific 
performance of contract in respect of 
land. The plaintiff ‘relies on the con- 
tract for sale. The defendant raises 
the plea that the contract for sale was 
made in violation of the Act of 1976, 
and, therefore, no decree for specific 
performance of contract can be grant- 
ed in favour of the plaintiff or that 
the granting of the coercive process 
against the defendant to execute the 
sale deed would enable the plaintiff to 
have the land in excess of the ceiling 
area. Or take the case where the plain- 
tiff, a co-sharer out of possession brings 
suit for right of prior purchase against 
his other co-sharers, the vendees. Here 
again the same questions will arise for 
determination which are determinable 
by the authority under the Act. It is 
not, however, possible to deal exhaus- 
tively with all conceivable cases; only 
the principle is enunciated, 


24. As already stated all disputes 
Telating to the possession of the land 
whether principally, or collaterally, or 
incidentally involved are required tobe 
decided under the Act. Two cases of 
the same nature can, however, be dis- 


tinguished. Take the case where A 
sues for permanent injunction in re- 
spect of the land against B with the 


allegation that B without any right or 
reason is interfering with his posses- 
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- sion. B raises the plea that‘ he ‘was the 
_tenant of the land and was being 
wrongfully dispossessed by A and that 
he wants to re-occupy the land, or he 
disputes the right of ownership of the 
plaintiff in the land. Then in that 
case, the suit is cognizable by the Re- 
venue Officer. But take the case where 
A in peaceful and personal cultivation 
of the suit land as an owner thereof 
is threatened by a wayfarer who has 
got no right in the land to dispossess 
him. Here the dispute does not call 
for any decision under the Act. The 
suit is cognizable by the civil court. 


25. That the new forum created 
under the Act of 1976 to hear and 
try disputes and other matters will 


have all the powers of a civil court, is 
clear from Sections 20 and 23 of the 
Act of 1976, for otherwise, take an in- 
stance where a suit for adverse pos- 
session is heard and tried by the Col- 
lector under Section 19 (3) (e). He can- 
not try and decide it unless he has 
the powers of civil court. He has to 
adjudicate upon the rights of the par- 
ties-and give a definitive judgment. Of 
course, the procedure for trying these 
disputes will be according to the Act, 
the rules made and instructions issued 
thereunder. . But’ so far his power to 
summon and examine witresses and to 


punish for contempt are concerned, 
Civil Procedure Code has been made 
applicable, 


26. Sub-clause (e) of Section 19 (3) 
will not, however, apply to suits or 
proceedings which merely involve the 
determination of question of title or 
right on the basis of succession and 
inheritance or partition without claim- 
ing possession. Where a suit for de- 
claration is brought by A claiming 
herself to be a Khana Nishin daughter 
which status is denied by the defen- 


dant; she is in possession of the suit 
land, there is no bar for the civil 
court to entertain and try the suit and 


grant decree for declaration. In the 
same way, where an adopted son in 
possession of the property of the adop- 
tive father brings a suit for declara- 
tion and the other side denies his 
status as such, Here again as the mat- 
ter involves purely a question of de- 
claration and not possession, therefore, 
the suit is triable by the -civil court 
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Section 19 (3) (e) and Section 25 are 
to be read conjointly with Section 4Y 
which saves the operation of personal 
or statutory law of succession in re- 
spect of ownership rights available to 
a person. This section guarantees the 
ownership rights of the parties based on 
personal or statutory law. There is, 
therefore, nothing in the Act which can 
prevent the civil courts from deciding 
these questions. In the same way suits 
for mere cancellation of decrees on 
whatsoever ground are triable by the 
civil courts. After the civil court decides 
the rights, if later on any question of 
possession of the property is raised, it 
will be decided by the Collector, 


2%. Some of the learned counsel have! 
urged that in suits where the main 
relief which a party seeks is barred’ 
from the cognizance of the civil court | 
and only ancillary matters are deter 
minable by the civil court, then the 
civil court must decide all such ancil- 
lary matters and thereafter refer the 
cases to the Collector for awarding the 
main relief. I however, do not agree 
with this view inasmuch as it.is the 
the main relief that matters. Wheré 
the main relief can be granted by an- 
other forum then the question of decid- 
ing the ancillary matters is of no con- 
sequence, In this connection, atten- 
tion is invited to AIR 1972 All 446, 
where the view has been expressed 
that where on the basis of cause of 
action the main relief is cognizable by 
revenue court, the suit would be cogni- 
zable by revenue court only and the 
fact that the ‘ancillary reliefs claimed 
in the suit are cognizable by civil court 
would be immaterial in determining 
the proper forum for the suit. Again 
some of the cases relied upon by the 
learned counsel, to mention AIR 1973 
All 243 (FB) do not help us inasmuch 
as that case was decided under the 
U. P. Zamindari Abolition and Land 
Reforms Act, where Section 331 (1-A) 
of the Act was made subject of judi- 
cial review. But the words of that 
Section are quite different from the 
words of Section 19 (3) (e) of Act of 
1976, and, therefore, this autho- 
rity can be no guide for us to lay 
down a contrary view. Again AIR 1969 
SC 439 relied upon by some of the 
learned counsel for the parties is also 
distinguishable as in. that case the past 


1980 


status of the tenant before the Bombay 
Tenancy and Agricultural Lands Act 
of 1948 came into force required to be 
determined. It wes held that the ques- 
tion whether the defendant was a ten- 
ant for the past was a subsidiary plea 
in support of the main plea of statu- 
tory ownership and, therefore, jurisdic- 
tion of the civil court was not barred. 
In the same way the observations made 
in AIR 1971 SC 2251 :which dealt with 
the case under the Bihar Land Reforms 
Act (30 of 1950) are not applicable to 
the facts of the case as the case was 
decided on different facts and is there- 
fore, distinguishable on the peculiar 
language used by our Act. 

28. I, however, do see force in the 
contention that the language of Sec- 
tion 25 (2) is not ‘legally worded. and 
may give rise to an occasion to a party 
to seek judicial review of the same by 
filing a writ petition. According to Sec- 
tion 25 (2), no order of any officer 
or authority passed under this Act or 
the rules made thereunder shall be 
called in question in any civil court on 
any ground whatsoever including that 
relating to «non-compliance with the 
provisions of this Act or the funda- 


mental principles of judicial procedure. 


It has been observed by the Privy 
Council as also Dy the Supreme Court 
that exclusion af jurisdiction of civil 
courts is not tc be readily inferred 
but such exclusion must either be ex- 
pressly expressed or implied. Even if 
jurisdiction is so excluded the civil 
courts have jurisdiction to examine the 
case where the provisions of the Act 


have not been complied with or the 


authority has not acted in conformity 
with the fundamental principle of judi- 
cial procedure. It is doubtful if by 
enacting in the sub-section that no 
order of an officer can be called in 
question even on the ground that it has 
proceeded on non-compliance with the 
provisions of the Act or the funda- 
mental principles of judicial procedure, 
the Legislature could oust the inherent 
jurisdiction of civil courts to entertain 
a suit where grievance is made by a 
party that the decision has proceeded 
in violation of the provisions of the 
Act or that the fundamental principles 
of judicial prccedure have not been 
observed, I think such a mandate in 
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cuts at the very xoot of 
the judicial philosophy, its order, and 
the concept of rule of law. Hf this is 
allowed to continue it will mean that 
the officers or the authorities appoint- 
ed under the Act would virtually be- 
come little kings within their respective 
areas of jurisdiction responsible to no 
civil forum competent. to. pronounce 
upon such matters in respect of the per- 
formance of these officers. It is, there- 
fore, high time that Legislature should 
address itself to this important aspect 
of the matter and pass appropriate 
legislation by making . suitable amend- 
ment in the section according to the 
accepted and established norms and 
principles of jurisprudence. 

29. A question has also been posed 
as to which forum is competent to 
entertain a suit in whole or in part 


when a particular portion of the sub- 
ject-matter of suit is excluded from 
the operation of the Act of 1976. In 


my view this can be done by the civil 
court by retaining that portion of the 
subject-matter with it in respect of 
which its jurisdiction is not debarred 
under the Act and can refer the other 
portion to the Collector. 

30. Before I conclude, I should, 
however, like to observe that the Act 
and the Rules made thereunder require 
some broad examination in order to 


make them more workable and 
effective’ for the implementation of 


legislative policy. It is also with a view 
to seeing that the rights of the parties 
do not suffer in any way by the un- 
guided discretion to be exercised by the 
authorities or the officers appointed 
under the Act. The Act requires that 
suits, proceedings, and applications pend- 
ing in civil courts are to be transferred 


to the new forum created under the 
Act. There are suits where the rights 
of the parties in land have been ad- 


judicated upon by. the civil courts and 
the. findings recorded by the civil courts 
have become final, There are also con- 
current findings of two courts and se~ 
cond appeal is pending before the high- 
est forum of the land. Now these pro- 
ceedings, appeals, and applications are 
required by the Act of 1976, to be sent 
to the Collector. There is, however, no 
guideline in the Act or the Rules which 
would guide the authority appointed 
under the Act in such cases. Has he to 
make a fresh start and determine the 
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question of ownership rights in the 
land between the parties, or is he 
bound by the concurrent findings of 


two courts at the appellate stage? This 
aspect of the matter assumes import- 
ance in view of the fact that for the 
purpose of deciding claims of compen- 
sation in respect of lands wherefrom 
person or persons are required to be 
divested by the Act of 1976, some 
guidelines for the guidance of the au- 
thority or the officer appointed under 
the Act, are required to be laid down. 
In so far as the eviction from or deli- 
very of possession to the appropriate 
person is concerned, undoubtedly, the 
Revenue Officer will be guided by the 
Rules on the subject, but justice de- 
mands that broad guidelines should be 


indicated in the Rules in order to 
satisfy the claims of those who have 
won in the civil courts and to whom 


now compensation is payable under the 
Act. While laying down the guidelines 
the Government may bear this in mind 
that findings recorded by civil courts 
on ownership rights. which have also 
been affirmed by various senior judicial 
officers in appeals; if these are again 
made the subject matter of review by 
Revenue Officers under the Act who 
may have little experience to their 
credit, this may create complications or 
result in injustice. Something needs to 
be done to remedy this situation. 


31-32. With the aforesaid observa- 
tions, answers to the various questions 
are given as indicated above. The cases 
will now go to the respective Bench or 
Benches for taking appropriate action 
in accordance with the observations 
made in the judgment. 

G. M. MIR, J.: — I agree. 

KOTWAL, J.: — 33. I have gone 
through the elaborate and lucid judg- 
ment prepared by my lord, the Chief 
Justice. I fully agree with him that the 
expression “all other cases of dispute” 
occurring in cl. (e), sub-section (3) of 
Section 19 of the Act refers to only 
those disputes which are determinable 
by the authorities under the Act. 


34. It is well settled that as far as 
possible a presumption has to be made 
in favour of jurisdiction of Civil Courts 
and a statute taking away the same 
has to be strictly construed. A statute 
ousting the jurisdiction of civil courts 
must say so expressly or by clear im- 
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Plication to give a clear expression to 
its intention. It must not only bar a 
civil court from taking cognizance of a 
dispute but at the same time confer 
jurisdiction on any other Court or tri- 
bunal to decide the same. As long as 
a civil right exists a litigant has a right 
to enforce the same in a civil court. No 
such situation can be  countenanced 
where a right is created but no remedy 
to enforce the same is provided, 

35. Section 25 of the Act - which 
takes away the jurisdiction of civil 
courts in certain matters, reads as be- 
low: 

“25. Bar of jurisdiction of civil court: 
Notwithstanding anything contained in 
any law for the time being in force: 

(a) no civil court shall have jurisdic- 
tion to settle, decide or deal with any 
question or to determine any matter 
arising under this Act or the rules made 
thereunder; and 


(b) no order of any officer or autho- 
rity passed under this Act or the rules 
made thereunder shall be called in 
question in any Civil Court on any 
ground whatsoever including that re- 
lating to non-compliance with the pro- 
visions of this Act or the fundamental 
principles of judicial procedure,” 
Clause (a) debars civil courts from de- 


ciding all such questions or matters 
which may arise under the Act and 
clause (b) takes away the jurisdiction 


to question the orders passed by the 


officers or authorities under the Act. 
Clearly, therefore, the bar is confined 
to only those questions, matters or 


orders which have either arisen under 
the Act or have been decided under 
the Act. Before the bar created under 
this section may, therefore, apply it 
must be shown that the question or the 
matter is one which is required to be 
settled or decided under the provisions 
of the Act or the Rules made there- 
under, In other words it must be a 
question or matter which squarely falls 
within the four corners of the Act, for 
any question or matter which is outside 
the scope of the Act cannot be es 


ably said to arise under the Act. This 
inevitably takes one to various, provi- 
sions of the Act and the Rules made 


thereunder to find out .whether the offi- 
cers or authorities under the Act have 
the power to deal with or decide any 
such matter or question. If there is any 
such power then the matter or question 
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may be said to have arisen’ under the 
Act but not otherwise. The same. prin- 
ciple must apply to orders passed by 
the officers or authorities under the 
’ Act. The order must be one which has 
been passed in exercise of the powers 
vested in the officer or authority under 
the Act, An order which is not covered 
by any provisions of the Act or the 
Rules made thereunder cannot be said 
to have been passed under the Act, In 
other words the power of the officer or 
authority to pass such order must be 
referable to some provisions in the Act 
or the Rules made thereunder, though 
the same may not be justifiable on 
merits. Every civil court has inherent 
jurisdiction to decide as to whether or 
not it has jurisdiction to try a particu- 
lar cause. Jurisdiction of a tribunal to 
decide a particular dispute may depend 
upon the existence of certain facts com- 
monly known as jurisdictional or col- 
lateral facts. Unless power to decide as 
to whether or not such facts exist is 
given to ‘the tribunal itself, a civil court 
has power to try the dispute by hold- 
ing that such facts do not exist. Even 
the finding of the tribunal may in such 
cases be challenged on the ground that 
the tribunal had assumed jurisdiction 
to try the dispute by wrongly holding 
that the jurisdictional facts existed. 
This principle is beyond dispute. In Brij 
Raj Krishna v. S. K. Shaw and Brothers, 


ATR 1951 SC 115 Fazal Ali J. quoted 
with approval the following observa- 
tions made by Lord Esher, M. R. in 


R. v. Income-tax Special Purposes Com- 
missioner, (1888) 21 QBD 313 at p. 319: 


“When an inferior court or tribunal 
or body, which has to exercise the 
power of deciding facts, is first estab- 
lished by Act of Parliament, the Legis- 
lature has to consider what powers it 
will give that tribunal or body. It may 
in effect say that, if a certain state of 
facts exists and is shown to such tri- 
bunal or body before it proceeds to do 
certain things, it shall have jurisdiction 
to do such things, but not otherwise. 
There it is not for them conclusively 
to decide whether that state of facts 
exists, and, if they exercise the jurisdic- 
tion without its existence, what they do 
may be questioned, and it will be held 
that they have acted without jurisdic- 
tion. But there is another state of things 
which may exist. The Legislature may 
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entrust the tribunal or body with a 
jurisdiction, which includes the jurisdic- 
tion to determine whether the prelimi- 
nary state of facts exists as well as the 
jurisdiction, on finding that it does exist, 
to proceed further or do something 
more, When the Legislature are estab- 
lishing such a tribunal or body with 
limited jurisdiction, they also have to 
consider, whatever jurisdiction they give 
them, whether there shall be any ap- 
peal from their decision, for otherwise 
there will be none. In the second of 
the two cases I have mentioned it is an 
erroneous application of the formula 
to say that the tribunal cannot give 
themselves jurisdiction by wrongly de- 
ciding certain facts to exist, because 
the Legislature gave them jurisdiction 
to determine all the facts, including 
the existence of the preliminary . facts 
on which the further exercise of their 
jurisdiction depends, and if they were 
given jurisdiction so to decide, with- 
out any appeal being given, there is no 
appeal from such exercise of their 
jurisdiction.” 

36. This takes us to the provisions of 
Section 19 which confers jurisdiction 
on the Collector to try certain disputes. 
This section comprises of five clauses 
out of which clause (e) is somewhat re- 
siduary in character. It speaks of “all 
other cases of disputes including those 
where the party in possession pleads 
adverse possession”, The word ‘dispute’ 
has not been defined in the Act. Should 
then ‘dispute’ mentioned in this clause 
be taken to mean and include every 
kind of dispute pertaining to land? This 
in my opinion cannot be the correct 
interpretation of the word. Strictly 
speaking the disputes mentioned in 
clauses (a) to (d) or even a dispute in 
regard to adverse possession of land 
are all disputes pertaining to land. Had 
the intention of the legislature been to 
include every kind of dispute in the 
ambit of clause (e) then instead of en- 
acting five clauses it would have enact- 
ed only one clause by simply declaring 
that every kind of dispute pertaining 
to land would be disposed of by the 
Collector. The intention behind enacting 
clauses (a) to (d)‘and referring to ad- 
verse possession was only to bring 
these disputes within the jurisdiction of 
the Collector which otherwise were not 
there. The intention was, therefore, to 
widen his jurisdiction by adding the 
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disputes to those which he was other- 
wise competent to. decide under the 
provisions of the Act. Viewed thus, “all 
other cases of disputes” would imply 
all such disputes which the Collector 
is already competent . to dispose of 
under the Act or the Rules made there- 
under. Furthermore the Act has been 
created with the intention of reducing 
the scale of ownership and making sur- 
plus land thus available for distribu- 
tion among landless tillers, to put an 
end to absentee landlordism, and to 
put restriction on alienation of land. 
This Act is to remain in force even 
after the object underlying it has been 
achieved. How can it be then imagined 
that the Legislature by enacting cl. (e) 
intended to oust the jurisdiction of civil 
courts in all matters and for all times 
to come where the dispute related to 
land as defined in the Act? The only 
interpretation which can, therefore, be 
placed upon the expression “all cases 
f dispute” is that this means and in- 
ludes only those disputes which the 
Collector is empowered to try under 
he Act or the Rules made thereunder. 
t is impossible to prepare an exhaus- 
ive list of all such cases. 











37. The language in which Sections 
19 and 25 have been couched is un- 
doubtedly not happy. A number of 
complications are likely to arise during 
the course of their implementation. The 
legislature would have surely done well 
in clearly demarcating the areas of 
jurisdiction of civil courts and the au- 
thorities under the Act. It could have 
even included provisions in the Act for 
referring certain disputes to civil courts 
for their determination during the pen- 
dency of proceedings before the autho- 
rities under the Act or even vice versa. 
This would not only hasten the imple- 
mentation of the Act, but would also 
ensure its correct implementation. 


3 Questions answered 


accordingly 
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MIAN JALAL-UD-DIN, C. J. AND. 

I. K. KOTWAL, J. . 

Dr. Yash Paul Gupta, Appellant v, 
Dr. S. S. Anand and others, Respondents, 
` Letters Patent Appeal No. 13 of 1976, 
D/- 19-1-1979.* 

Public Premises (Eviction of Unautho- 
vised Occupants) Act (1959), Ss. 4 (2) (a) 
and 4 (3) — S. 4 (2) (a) is mandatory — 
Grounds of eviction not stated in notice 
served om occupant — Notice is invalid 
though occupant may otherwise be in 
know of grounds, 1977 Kash LJ 19, Re- 


versed. (Paras 8, 9) 
Cases Referred: Chronological Paras 
AIR 1970 SC 688 : 1970 Cri LJ 747 12 
AIR 1968 Cal 1 (SB) 8 
AIR 1966 SC 629 12 
(1965) 69 Cal WN 1035 8 
AIR 1964 SC 72 14 


S. P. Gupta and’ Joginder Singh, for 
Appellant; V. K. Gupta, for Respondents 


KOTWAL, J.: — This appeal under 
the Letiers Patent is directed against 
an order of a learned Judge of this 
Court, dismissing the appellant’s writ 
petition, and upholding the order passed 
against him by the Estates Officer, evict- 
ing him from a public premises. 


« 2 Put briefly, the facts leading to 
this appeal are as follows: 


The petitioner is an A-Grade Physi- 
cian Specialist in the Department òf 
Health and Family Planning. While post- 
ed at SMGS Hospital, Jammu, he was 
allotted Government Hospital, Quarter 
No. 3. situate at Ajayib Ghar, Jammu, on 
10th May, 1973. A post of Professor of 
Medicine having fallen vacant in the 
Govt. Medical College, Jammu, 7 candi- 
dates were interviewed by the Selection 
Committee constituted for the purpose, 
out of whom the appellant was also one. 
The appellant, according to the respon- 
dents, not having been selected for the 
post was transferred to Govt. Hospital, 
Gandhi Nagar, Jammu, and was also cal- 
Ied upon to vacate the premises allotted 
to him which he was not entitled to re- 
fain; the SMGS Hospital being attached 
to the Govt. Medical College, Jammu. 
The petitioner, having failed to vacate 
the premises, a notice under S. 4 of the 
Public Premises. (Eviction of Unauthoris- 
ed Occupants) Act, .1959 (hereinafter the 


*(Against judgment of Dr.’A. S. Anand, J.: 
reported .in 1977 Kash LJ 19 )} - : 
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Eviction Act) was issued’ to him, calling 
upon him to show cause on or -before 
26th August, 1975, as to why he should 
not be evicted from the said premises. 
The appellant appeared before the Es- 
tates Officer on 26th August, 1975 and 
was given time for filing objections by 
or on Ist Sept. 1975. On 1st of Septem- 
ber, 1975, however, he made an applica- 
tion that he was not unauthorised occu- 
pant and sought further time to file ob- 
fections, at the same time making a 
prayer that in order to enable him to 
give an effective reply to the show cause 
notice, a file mentioned in the applica- 
tion may be got summoned. The Estates 
Officer, however, treated this application 
as written objections, and fixed 15th 
Sept. 1975 as the date for hearing, at the 
same time summoning some record 
from the SMGS Hospital, Jammu. On 
15th Sept. 1975, the Estates Officer on 
perusal of the file summoned, held that 
the allotment of the appellant conse- 
quent upon his transfer from SMGS 
Hospital to Govt. Hospital, Gandhinagar, 
vide Govt. Order No. 28-MD dated 26-1- 
1974, having been cancelled by the 
Supdt. SMGS Hospital, Jammu, on 19-2- 
1974, he was an unauthorised occupant of 
the premises. He, therefore, passed an 
order of his eviction in terms of ‘S. 5 of 
the Eviction Act. Aggrieved by this 
order, the appellant went in appeal to 
District Judge, Jammu, but there too he 
could not succeed and his appeal was 
dismissed. He, therefore, challenged both 
the orders, ie. of the Estates Officer, 
respondent No. 4, and the District Judge, 
respondent No. 3, as well as Notice No. 
MB-Misc.-GM/74(i) dated 11-7-1974- issued 
to him by respondent No. 1 for intiating 
disciplinary proceedings against him, in a 
writ petition..Whereas he challenged the 
notice issued by respondent No: 1 on the 
ground that it was without jurisdiction 
and mala fide, he challenged the eviction 
order on two grounds. One, that it was 
against the provisions of Ss. 4 and 5 of 
the Eviction Act, and two, that it was 
actuated by malice. The learned single 
Judge, who heard the petition dismissed 
the same by ' holding that no mala fides 
were established as the allegations | of 
mala fides were vague and indefinite, 
and that no infraction of Ss. 4 and 5 of 
the Eviction Act was proved. No finding 
one way or the other was, however, 


given by him in regard to the - notice’ 


issued by respondent No...1.. This appeal 


_ is directed against the aforesaid. order of. 
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the learned single Judge, which, came to 
be passed on 20-2-1976. 

3. Before this appeal could be taken 
up for final arguments, an application 
was made by the appellant that the res- 
pondents be directed to produce in the 
Court the Minutes of the Selection Com- 
mittee which had interviewed the candi- 
dates in connection with the appoint- 
ment of Professor of Medicine in Govt. 
Medical College, Jammu. This Bench on 
16th December, 1978, directed the res- 
pondents to produce the aforesaid Mi- 
nutes, or if no such Minutes were at all 
maintained, then an affidavit of the Offi- 
cer concerned to that effect. No Minutes 
were produced. On the other hand, affi- 
davit of one Ghanshyam, Dy. Secretary 
to Government Medical Education De- 
partment, was produced, the contents 
whereof we shall discuss a little later. 

4. Two questions which presently fall 
for determination are: 


(Gi) Whether the order of eviction 
passed against the appellant is bad in law 
as there has been a violation of the pro- 
visions of Ss. 4 and 5 of the Eviction 
Act? and 


(ii) Whether the aforesaid order has 
been passed mala fide ? 
For the sake of convenience S. 4 and 
sub-s, (1) of S. 5 of the Eviction Act may 
be reproduced as below: 


"4. Issue of notice to show cause 
against order of eviction, — (1) If the 
Estates Officer is of opinion that any per- 
sons are in unauthorised occupation of 
any public premises and that they should 
be evicted, the Estates Officer shall issue 
in the manner hereinafter provided a 
notice in writing calling upon all per- 
sons concerned to show cause why an 
order of eviction should not be made. 

(2) The notice shall — 

(a) specify the grounds on which the 
of eviction is proposed to be made, 
an 

(b) require all persons concerned, that 
is to say, all persons who are, or may be, 
in occupation of, or claim interest in, the 
public premises, to show cause, if any, 
against the proposed order on or before 
such date as is specified in the notice, 
being a date not earlier than 10 days 
from the date of issue thereof. 


_ (3) The Estates Officer shall cause the 
notice to be served by having it affixed 
on the outer door or some other conspi- 
cuous part of the public premises, and 
in such other manner as may be pre- 
scribed, -whereupen the notice shall be 
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deemed to have been duly given to all 
persons concerned. : 


- (4) Where the Estates Officer knows 
or has reasons to believe. that any per- 
sons are in occupation of the public pre- 
mises then, without prejudice to the pro- 
visions of sub-s. (3), he shall cause a copy. 
of the notice to be served on every such 
person by post or by delivering or ten- 
dering it to that person or in such other 
manner as may be prescribed,” 


x x x x 

5. Eviction of Unauthorised Occu- 
pants. — (1) When in pursuance of the 
notice under S. 4, no objection is filed, 
or if an objection not being an objection 
referred to a Civil Court under S. 6-A, 
is filed, then after giving the parties 
reasonable opportunity of producing evi- 
dence, if any, and of being heard, the 
Estates Officer shall, on being satisfied 
that the public premises or part thereof 
is in unauthorised occupation, make an 
order of eviction, for reasons to be record- 
ed in writing, directing that the public 
premises or part thereof shall be vacat- 
ed by the person in occupation thereof, 
and cause a copy of the order to be affix- 
ed on the outer door or some other oon- 
spicuous part of such premises.” 


5. On its plain terms, sub-s. (3) of S. 4 
enjoins upon the Estates Officer to serve 
a notice in writing upon the person, who 
in his opinion is in unauthorised occupa- 
tion of any public premises, to show 
cause as to why an order of eviction 
should not be passed against him. This 
notice is to be served by having it affix- 
ed on the outer door or on some other 
conspicuous part of the public premises 
from which he is sought to be evicted, 
or service of the notice may be effected 
in any other manner prescribed by the 
Rules made under the Act. 


6. Sub-section (4) makes it obligatory 
_to serve a copy of the notice issued 
under sub-s. (3) of S. 4 on all such per- 
sons whom he knows or has reason . to 
believe to be in possession of the public 
premises. This copy shall be served upon 
every such person either by post or by 
delivering or tendering it to that person, 
or in such other manner as may be pre- 
scribed under Rules. The expression 
“without prejudice to the provisions of 
sub-s, (3)” makes it abundantly clear 
that mere failure to serve such a copy on 
any such person will not in any manner 
render the service of the notice issued 
under sub-s, (3) ineffective or invalid. 
The notice must, however, specify the 
ground or grounds on which the order 
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of eviction is proposed to be made, and 
in no case shall the person against whom 
such a noticé is issued be called upon to 
show cause against the eviction earlier. 
than 10 days from the date the notice 
has been issued. A person has two options 
open to him after the notice is served 
upon him. He may either vacate the pre- 
mises in case he is convinced that his 
occupation of the premises is unauthoris- 
ed. This may very well save him from 
the tedium and expense of the litigation 
which he may have to face before the 
Estates Officer. Where, however, he con- 
siders either that the premises from 
which he is sought to be evicted is not a 
public premises as defined in S. 2 of the 
Eviction Act, or that his occupation of the 
public premises is not unauthorised, he 
may resist the eviction proceedings. 
Where he chooses to face the proposed 
eviction proceedings, equity, good con- 
science and fair play demand that he 
should have a reasonable notice of the 
grounds upon which his eviction is 
sought, as obviously he would not be in 
a position to put up his defence without 
actually knowing what precisely is the 
case against him. That is why Cl. (a) of 
sub-s, (2) of S. 4 contains a mandate to 
the Estates Officer, that: he shall specify 
the grounds on which the order of evic- 
tion is proposed to be made. In the 
instant case a copy of the notice given 
to the appellant has also been served 
upon him. There is, however, a significant 
variance between the copy supplied to the 
appellant and its original which is on the . 
file of the Estates Officer, inasmuch as no 
ground whatsoever has been mentioned 
in the copy, whereas its original contains 
the ground which is: 


“You have occupied Govt, Quarter un« 
authorisedly.” 

Clearly, therefore, it cannot be 
said that the copy supplied to the appel- 
lant was indeed a copy of the notice 
served upon him under sub-section (3) 
of S. 4. Why the ground of eviction was 
withheld from the appellant in serving 
the aforesaid copy on him is not quite 
understandable to us, nor any explana- 
tion has been tendered by the Estates 
Officer for this glaring omission. Whether 
it was a bona fide accidental slip, or it 
was a calculated design to keep the appel~ 
lant in the dark may be anybody's guess, 
Be that as it may, as we have already 
opined, that even non-service of such a 
copy would not render the service of 
notice under sub-s. (8) invalid, we shall 
confine ourselves.to the validity of the 
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original notice served upon the appel 
lant in terms of sub-s. (3). f 


7. The only ground of eviction which 
the notice specifies is, that the appellant 
occupied the Govt. quarter mentioned im 
the notice unauthorisedly. This statement 
in our opinion cannot be characterised as 
a ground of eviction by any stretch of 
logic. This may be at the most an infer- 
ence of unauthorised occupation based 
upon some ground other than the fact 
that the appellant was an unauthorised 
occupant of the public premises. How his 
occupation of the premises which at its 


inception was admittedly lawful became ` 


unauthorised, must have been the out- 
come of some supervening circumstances. 
What were those supervening circum- 
stances, the appellant had every right to 
know, as it would be those circumstances 
alone which would constitute the ground 
for his eviction within the meaning of 
cl. (a) of sub-s, (2). How could it be said, 
that merely telling the appellant that 
he was an unauthorised occupant because 
he occupied the Govt. quarter unautho- 
risedly tantamounted to specifying the 
grounds on which his eviction was pro- 
posed? Such a statement in the notice 
could hardly constitute a ground as al- 
ready observed. 


8 The learned single Judge, it ap- 
pears, was also conscious of this infir- 
mity in the notice. This defect was, how- 
ever, considered by him as totally in- 
consequential as according to him, the 
appellant was otherwise having full 
knowledge of the grounds upon which 
his eviction was proposed. In other 
words, the learned Judge was of the 
opinion, that where a person proceeded 
lagainst under the Eviction Act was 
otherwise in the know of the grounds 
upon which his eviction was proposed, 
mere failure to mention those grounds in 
the notice served upon him under sub- 
sec. (3) was immaterial, which did not 
render the notice invalid. We are un- 
able to fall in line with the learned single 
Judge in taking this view of sub-s. (2). 
The provisions of this sub-section are 
mandatory and not merely directory in 
character, for the simple reason, that 
failure to make an effective reply to the 
notice for eviction as a consequence of 
absence or even vagueness of the grounds 
of eviction to be specified in the notice, 
may result in loss of the occupation of 
the premises. Furthermore, by construing 
cl. (a) of sub-s. (2) in such a manner, we 
would be indeed reading the words “un- 
less otherwise known to him” in it which 
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in fact are not there. Reliance of the 
learned single Judge on a Special Bench 
decision of the Calcutta High Court in 
Standard Literature Co, Pvt. Ltd. v. 
Union of India, AIR 1968 Cal 1, in coming 
to the conclusion that not mentioning the 
grounds in the notice was inconsequen- 
tial, was in our opinion clearly misplac~- 
ed. It appears that the learned single 
Judge merely noticed the ground urged 
by the petitioner in support of the writ 
petition without noticing the finding re- 
corded by the Court in respect thereof. 
The ground specified in the notice in the 
case which came before the Special 
Bench of the Calcutta High Court (supra) 
was that since the notice for eviction 
under the Transfer of Property Act 
determining the tenancy of the peti- 
tioner had been served upon him, but 
the petitioner had failed to vacate the 
premises despite the expiry of the period 
mentioned in the notice, he was an un- 
authorised occupant of the public pre- 
mises. Reliance was placed upon an ear-' 
lier Bench decision of the same Court in 
Sankar Lal Saha v. Supdt., Gun & Shell 


Factory, Cossipore, (1965) 69 Cal WN 
1035 to urge, that merely stating that 
notice determining the tenancy was 


served upon the occupant was not suffi- 
cient compliance with cl. (a) to sub-s. (2). 
The Special Bench held that a tenant of 
a property belonging to Government 
being in a somewhat worse position 
than a tenant occupying a private pro- 
perty, and that the Act being aimed at 
taking speedy action against unauthoris- 
ed persons in occupation of Gevt. pro- 
perties, once the tenancy of the occupant 
of Govt. property was validly determin- 
ed by a notice of eviction, no other 
defence was available to him against his 
eviction from such property. The Special 
Bench, therefore, held that merely 
stating the facts in what manner his 
tenancy was determined tantamounted to 
specifying the grounds on which his evic- 
fion was proposed within the meaning of 
cl. (a) of sub-s. (2). The Special Bench 
overruled the Division Bench decision in 
(1965) 69 Cal WN 1035 and Sinha, C. J. 
speaking for the Special Bench held as 
under : 


“I shall first of all deal with the point 
which does not relate to the constitu- 
tionality of the Act, namely the challenge 
to the notice under S. 4. The wording 
of the relevant notice under S. 4, dated 
18th of August 1964 has been set out 
above. In the notice to quit given on the 
22nd April, 1964 (Annexure ‘C’ to the 
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petition) the reason for eviction of the 
company has been expressly mentioned 
namely that the portion of the premises 
held by the company was urgently re- 
quired by the Government of India for 
its own use for allotment to the Central 
Govt. Offices after remodelling the build- 
ing. In the notice under sub-s. (1) of S. 4 
however, the only ground that has been 
mentioned was that a notice to quit had 
been given and the tenancy had been 
terminated. If the Division Bench judg- 
ment (1965) 69 Cal WN 1035, is correct, 
then this notice is invalid. In our opin- 
ion that decision is not correct and 
should be overruled upon this point. In 
so far as S. K. Dutta, J. held that a per- 
son cannot be in unauthorised occupation 
by virtue of the said Act but because of 
the existence of the factors mentioned in 
cl. (e) of S. 2, no exception can be taken. 
But in so far as the learned Judges have 
held that in a notice under S. 4 (1) the 
grounds specified must be something 
other than the service of a notice to quit 
and the expiry of its terms, it has been 
wrongly decided. A tenant of properties 
belonging to Government is in a some- 
what worse position than a person hold- 
ing private lands. The proviso to S. 1 of 
the West Bengal Premises Tenancy Act, 
1956 states that the 1956 Act does not 
apply to any premises belonging to Gov- 
ernment, Therefore, where the tenancy 
of a person has been properly determin- 
ed under the Transfer of Property Act, 
then in the ‘case of lands belonging to 
Government, there is no defence to evic~ 
tion. All that sub-s. (2) of S. 4 requires 
is that the notice under sub-s. (1) should 
specify the grounds on which the order 
of eviction was proposed to be made. If 
a notice to quit has been validly served 
and the period specified therein has ex- 
pired then’ the person served is in “un- 
authorised occupation” as defined under 
cl. (e) of S. 2 (1) of the said Act. I do 
not see why this should not be a sufficient 
ground for an order of eviction under the 
said Act. In such a case the person con- 
cerned has no defence, and all that was 
happening is that the machinery of evic- 
tion was being expedited. This ground, 
therefore, is not of substance.” 


Ratio of the aforesaid Calcutta case would 
have equally applied to the present case 
as well, had it been stated in the notice 
that the appellant’s tenancy had been 
determined by the Supdt. SMGS Hospi- 
tal by virtue of his letter dated 19-2-1974 
as has been held by respondent No. 4 in 
the impugned order, 
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$. Even: otherwise also we are clearly 
of the opinion that the learned  singlé 
Judge was not right in holding that the 
appellant had knowledge of the fact that 
his allotment. of the Government quarter 
had been cancelled by the Supdt. SMGS 
Hospital, Jammu, as early as on 19-2-1974. 
The appellant had categorically denied 
on oath that he had ever received the 
said letter. The respondents did not pro- 
duce this letter in the Court even after 
the appellant had denied in his rejoinder 
affidavit that no such letter was ever 
received by him. The reply affidavit of 
the respondents too does not go any fur- 


‘ther beyond stating that “the petitioner 


was asked by the Supdt. SMGS Hospital, 
Jammu, vide his Order No. E-1/10199 
dated 19-2-1974 to vacate the quarter in 
question.” Nothing has been shown or 
even alleged as to how and in what 
manner this letter was served upon the 
petitioner. We have, therefore, nothing 
before us beyond the ipse dixit of the 
respondents that this letter was served 
upon the appellant. Even the notice 
issued by respondent No. 1 on 11-7-1974 
does not indicate that the allotment of 
the appellant. was cancelled by the 
Supdt. SMGS Hospital on 19-2-1974. We 
are further of the opinion, that the other 
circumsance relied upon by the learned 
single Judge, that the file of the Supdt, 
SMGS Hospital, Jammu, contained let- 
ters written by the appellant to the au- 
thorities for reconsidering their decision 
to cancel his allotment of the Govt. 
Quarter also indicated that the appel- 
lant had knowledge of the earlier letter 
dated 19-2-1974, could not have been 
taken notice of for more than one 
reason. To begin with, all those letters 
which were relied upon by the learned 
single Judge were never put to the ap- 
pellant for admitting or denying their 
execution. Secondly, not even a single 
letter out of those letters was either re- 
lied upon by the respondents or even 
alluded to by them in their reply affida- 
vit. It was for the respondents to make 
out a case for themselves by making spe- 
cific pleadings in their reply affidavit, or 
by enclosing all those letters along with 
their reply affidavit in order to give even 
a remote indication to the appellant as 
to what they would like to establish at 
the trial, and not for the Court to come 
to their rescue by looking into those 
letters and taking them as proved against 
all canons of the law of evidence. We 
are pained to express so much disagree- 


ment with the learned single Judge but 
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we find ourselves helpless in avoiding 
the same. It is well settled that a party. 
cannot be allowed to prove what it has 
not actually pleaded. Unlike ordinary 
suits where the evidence, oral and docu- 
mentary, is adduced by the parties in 
support of their respective cases, writ 
petitions are decided merely and mainly 
on the basis of affidavits which makes it 
a fortiori necessary that pleadings in 
writ petitions must be far more explicit 
and exhaustive than they are required 
to be in ordinary suits. The conclusion 
is, therefore, inescapable that there was 
no compliance with the mandatory provi- 
sions of cl. (a) of sub-s. (2) which vitiated 
the entire subsequent proceedings. As 
the other ground as to whether or not 
there was also sufficient compliance with 
cl. (b) of sub-s. (2) in so far as the time 
gap between the receipt of the notice 
and the date of the proposed eviction 
is concerned, has not been pressed before 
us, we do not deem it necessary to ex- 
press our opinion in regard to the 
finding recorded by the learned singie 
Judge in that behalf. 


16. This brings us to the consideration 
of the question as to whether or not 
there has been sufficient compliance with 
S. 5 of the Eviction Act. This section 
casts an obligation on the Estates Officer 
to give the occupant of the. public pre- 
mises a reasonable opportunity of pro- 
ducing evidence as well as of being 
heard before any order is passed against 
him. This opportunity has to be reason- 
able and not merely illusory. As we go 
through the record of the Estates Officer, 
we find that the entire proceedings be- 
fore him did not take more than three 
dates to culminate into the impugned 
eviction order. The first date ie. 26th 
Aug. 1975 was fixed for appearance of 
the appellant and showing cause by him 
against. his proposed eviction. No cause 
in the form of written objections was 
shown on that date and the Estates 
Officer gave him another date ie. 1st 
Sept. 1975 for the said purpose. On that 
date again objections were not filed and 
another opportunity was sought to file 
the same after going through one file for 
summoning of which a request was made 
through a written application of the 
even date. From the perusal of the in- 
terim order recorded by the Estates 
Officer on 1-9-1975 it is not very much 
clear whether he treated this application 
as written objections and thereby closed 
the right of the appellant to file any fur- 
ther objections. He, however, summoned 





Yash Paul. v.. S. 5. Anand 


‘impugned order 


J. & K. 21 


the. file “to meet the ends of justice” as 
he put it. At this stage the Estates 
Officer appears to have gone astray 
and overlooked the mandatory provi- 
sions of S. 5. The file had been sum- 
moned by the appellant not with the 
object of comprising the whole evidence 
which he wanted to lead, but merely to 
provide him some assistance in submit- 
ting his written objections, He was 
understandably misled by the procedure 
adopted by the Estates Officer who nej- 
ther told him in express terms that his 
right to file any further objections had 
been closed, nor enquired from him. whe- 
ther he wanted to lead any other evi- 
dence besides the file which he had ask- 
ed to be summoned. We would not be 
harsh to the Estates Officer if we observe 
that his conduct on 1-9-1975 was some- 
what dubious. He appears to be under 
the impression asif he was going to show 
some favour to the. appellant by acced- 
ing to his request in summoning the file, 
little realising that he was legally bound 
to provide a reasonable opportunity -to 
him to produce all such evidence as he 
liked to produce. Again, the final order 
passed on 15-9-1975 too does not indi- 
cate that the appellant or his counsel 
were at all heard on that date. The pres- 
ence of the appellant’s counsel is no 
doubt recorded on that date, but not a 
single word occurs in the order that he 
was also heard before the same came to 
be passed, His presence like a statue was 
not enough to meet the requirements of 
law. The averments made by the Estates 
Officer in his reply affidavit that the 
counsel for the appellant was heard, 
cannot in view of the contents of the 
inspire any confidence. 
The functions of the Estates Officer 
under the Eviction Act are quasi-judicial. 
He must conduct the proceedings as a 
Court, uninfluenced by the exigencies or 
compulsions of the executive. His out- 
look and approach should be purely judi- 


cial, where administrative exuberance 
has no role to play. It is true that the 
Eviction Act is aimed at speedy action, 


but speed should not be so rash that even 
justice is trampled down in maintaining 
‘the same. We are, therefore, clearly of 
the opinion that the impugned order of 
eviction is violative of S. 5 as well. We 
now proceed to deal with the ground of 
mala fides, 


11. Malice is alleged to have originat- 
ed from the ill-will which respondent 
No. 1, Dr. S. S. Anand, bore towards the 
appellant, A long chain of events has 
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been referred to in the petition for the 


purposes of proof and manifestation of 
malice imputed to respondent No. 1. 


The first link in the chain is wrongly 


showing the appellant as not having. 


been selected for the post of professor 
of Medicine, followed by the act of with- 
holding of his representation made to 
the Chief Minister. Then comes the notice 
issued by respondent No. 1 to the ap- 
pellant- on 11-7-1974 for initiating dis- 
ciplinary proceedings against the latter 
on his failure to vacate the Government 
quarter. The next link is the undue in- 
fluence brought to bear upon respondent 
No. 3 by respondent No. 1 to induce re- 
spondent No. 4 to start eviction proceed- 
ings against the appellant. The other 
circumstance is the deliberate act on the 
part of respondent No. 4 to .black 
out the ground of eviction from the copy 
of the notice served upon the appellant 
in terms of sub-section (4), and the finale 
to all this is the impugned order which 
was passed without giving the appellant 
an opportunity of filing the objections 
and proving his case, 


12. Some of these facts and circum- 
stances undoubtedly deserve serious con- 
sideration by the court. Take for in- 
stance the allegation of false declara- 
tion by respondent No. 1 that the ap- 
pellant was not selected for the post of 
professor of Medicine by the Selection 
Committee. The appellant had alleged 
that the minutes of the Selection Com- 
mittee would unmistakably reveal that 
he was indeed selected for the post and 
he had also made an application re- 


quiring the respondents to produce the 


minutes in the court. This prayer was 
resisted by the respondents on the plea 
that minutes of the Selection Committee 
were wholly irrelevant for the decision 
of this writ petition, but notwithstanding 
that it was granted by the court twice, 
i.e. once on 23-7-1976 and again on 11-8- 
1976, though the record was still not 
produced in the court. The petition 
was, thus, dismissed in the absence of 
the minutes of the Selection Committee. 
A direction, as already stated, was also 
issued by this Bench to the respondents 
on 16-12-1978 to either produce the 
aforesaid record in the court or to file 
an affidavit of the concerned officer that 
mo such record was ever maintained. 
This time again no such record has been 
produced. On the other hand, the affi- 
davit of one Shri Ganshyam. Deputy 
Secretary to Government, Medical Edu- 
cation Deptt. has been produced wherein 
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it has been stated that the record of 
minutes of Selection Committee was nof 
available with the Government. This 
affidavit fails to comply with the direc- 
tion of. the court inasmuch as it had to 
be stated on affidavit that no such re- 
cord was available. Why was. not the 
same available, no reason whatsoever 
has been assigned. These attempts on 
the part of the respondents to withhold 
the record from the court, at one time on 
the pretext that it was irrelevant for 
the purpose of the decision of the case, 
and at another time on the excuse thaf 
it was not available, speak volumes for 
the inference, that the respondents are 
deliberately avoiding to produce the re- 
cord in the court, which in turn justifies 
us in raising a presumption that had the 
record been produced, it would have 
surely belied the respondents’ assertion 
that the appellant was not selected for 
the post. (See Antyam Veeraju v. 
Pechetti Venkanna, AIR 1966 SC 626; and 
Mohd Shafi v. State of J. & K., AIR 1970 
SC 688). 


13. Take again the case of fhe notica 
issued by respondent No. 1 to the appel- 
lant on 11-7-1974, threatening to initiate 
disciplinary proceeding against him in 
case he failed to vacate the quarter. 
Eviction proceedings against the appel- 
lant had to be drawn and conducted to 
their logical end under the Eviction Act. 
The appellant would not be pressurised 
to vacate his occupation of the quarter 
under the threat of disciplinary action: 
Law gave him a right under the Eviction 
Act ‘to defend his occupation of the 
quarter which could not be taken away 
except by taking recourse to the provi- 
sions of the Eviction Act itself. Right to 
possess the quarter was indeed a funda- 
mental right to hold property within the 
meaning of Art. 19 of the Constitution of 
India which could not be destroyed by 
circumventing the provisions of the Evic- 
tion Act under the cloak of disciplinary 
action. Putting forth a stout defence by 
a Govt. servant against any invasion of 
his legal or constitutional right cannot 
fantamount to either misconduct or in- 
discipline or to a conduct unbecom- 
ing of a Govt. servant. Respondent No. 1 
ought to have waited till the final out- 
come of the eviction proceedings, at 
Teast to obviate the possible predica- 
ment in which he might have eventually 
landed himself in case the result of the 
eviction proceedings went in favour of 
appellant. The desperate hurry 
with which respondent No. 1 proceeded 
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in issuing the aforesaid notice was thus 
not only unwarranted but also uncalled 
for. 


14. We have already held that the 
impugned order of eviction passed by 
respondent No. 4 being violative of Sec- 
tions 4 and 5 of the Eviction Act is bad 
in law, and cannot be allowed to sur- 
vive, and along with it the order passed 
in appeal by the District Judge must 
automatically perish. Be that as it may, 
the question still remains; does the 
ground of mala fides stand proved? Mr. 
Gupta appearing for the appellant has 
placed. reliance upon some Supreme 
Court decisions and argued that the re- 
spondents, more particularly respondent 
No. 1, not having controverted the fac- 
tual allegations of mala fides imputed to 
them by filing their reply affidavits, the 
same must be held to have been proved. 


He has also argued that the court 
should not consider each such fact 
independently, but must consider all 


these facts in their totality for coming 
to the conclusion as to whether or not 
the plea of mala fides stood established. 
We entirely agree with the learned 
counsel in so far as the abstract princi- 
ples of law enunciated by him are con- 
cerned. We still cannot hold that the 
plea of mala fides stands proved. The 
foundation laid by the appellant in our 
opinion is too weak for an edifice of mala 
fides to be raised on it. The only plea 
of mala fides taken in the petition is 
that respondent No. 1 bore some malice 
towards the appellant without further 
stating what were the reasons for the 
same, or how all that had originated. 
Such a plea is much too vague and cry- 
ptic to sustain the charge of mala fides. 
Law on the point has been succinctly 
laid down by the Supreme Court in 
S. Partap Singh v. State of Punjab, AIR 
1964 SC 72 wherein the court said: 
“The appellant did not give full de- 
tails of his allegations with respect to 
the reasons for the Chief Minister’s being 
displeased with him. He made certain 
statements in indefinite terms in the 
petition. He did not make them more 
specific. His explanation for this is that 
he did so as there had been no specific 
denial of the general allegations by the 
persons concerned. This is no good ex- 
planation for his not making definite 
assertions of fact which could be helpful 
to the court in determining whether 
those facts would have constituted good 
reasons for the Chief Minister’s displea- 
sure and for his acting mala fide in get- 
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ting the various orders issued by the 
Governor, It was really for the appel- 
lant in the first instance, to make de- 
finite allegations in his petition. If he 
makes indefinite allegations, there is 
nothing for the other party or the per- 
sons concerned to deny. They can take 
advantage of the vagueness of the ap- 
pellant’s own allegations. Their reticence 
in that regard cannot give an advantage 
to the appellant when he himself is in 
default in not making definite allega- 
tions”, 

The reasons for malice in this case too, 
as already observed, have been kept as a 
guarded secret by the appellani. We, 
therefore, agree with the learned single 
Judge and hold that the ground of mala 
fides fails for want of specific pleadings. 

15. In the result, we allow the appeal, 
set aside the judgment of the learned 
Single Judge and by a writ of certiorari 
quash the following: 

(a) notice No. ME-MISC-GN/74(i) dated 
11-7-1974 issued by respondent No. 1; 

(b) order of eviction dated 15-9-1975 
passed by respondent No. 4 against the 
appellant; and 

(c) order dated 1-11-1975 passed by re- 
spondent No. 3 dismissing the appellant’s 
appeal against the order of respondent 
No. 4 dated 15-9-1975. 

We further direct that the respondents 
shall pay a sum of Rs. 300/- to the ap- 
pellant as costs of this appeal. 

MIAN JALAL-UD-DIN, C. J.:— I 
agree with the reasoning adopted and 
the conclusions arrived at by my learned 
brother Kotwal, J. and concur with him 
that the appeal be allowed. 


Appeal allowed. 
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prior purchase on basis of easement — 
Clause is valid and not violative of Arti- 
ele 19 (1) (f) of Constitution. (Constitu- 
tion of India. Arts. 19 (1) (f) and 326); 
{Constitution of J. & K., S. 157), AIR 1966 
All 271; AIR 1972 All 313 (FB) and AIR 
1978 All 539, Dissented from. 


Clause ‘Fifthly’ of S. 15 of the Act is 
constitutional and is a reasonable res- 
triction within the - provisions oi the 
constitution on the fundamental right 
mentioned in Art. 19 (1) (£) of the Consti- 
tution. AIR 1962 SC 1476, Foll. AIR 1965 
J & K 62 (FB), Explained; AIR 1966 All 
271: AIR 1972 All 313 (FB) and AIR 1978 
All 539, Dissented from. (Para 21) 


‘There can. be little doubt that the law 
of pre-emption does impose restrictions 
on the right of both the vendee and the 
vendor. It is a clog on the freedom of 
sale and tends to diminish the market 
value of the property. If however it is 
shown that the restrictions laid on the 
purchase and sale of the property are 
reasonable, the Courts of law are bound 
to give effect to such restrictions within 
the provisions of the Constitution. It has 
not been an easy task to precisely and 
clearly define the words “reasonable res- 
trictions” and define its limits. The ease- 
ment more clearly referred as “fifthly” 
in the Act on all counts appears to be a 
restriction but a reasonable one. It is 
hot contrary to reason, is not oppressive 
and appears to be fair in the circum- 
stances. Jt will therefore be reasonable 
fo conclude that the restriction by way 
of an easement mentioned in clause ‘fifth- 
ly’ of the Act is a reasonable restriction 
as it will reduce the chances of litigation 
‘and friction and that it would promote 
public order and also help in domestic 
comfort and further promote public and 
private decency and convenience. 

(Paras 18, 19, 20) 


` It is a settled principle of law that the 
‘ constitutionality of every Act is presum- 
ed unless it is made out clearly and 
plainly and irrefutably that the Act was 
repugnant to the Constitution. The con- 
stitutionality of Prior Purchase Act of the 
State is, therefore, to be presumed «as 
nothing has been shown to hold 
that it was repugnant. Merely because 
‘sixthly’ of S. 15 of the Act has been 
declared not constitutional in the context 
of S. 16 of the Punjab Act having been 
declared: so, it could not be said that be- 
cause of this other clauses of S. 15 or the 
whole Act forthe’ matter of that was 
‘repugnant to the Constitution. (See AIR 
1962-SC 1476). f i i 
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: Further, the High Court is well with- 
in its jurisdiction and is competent to go 
into the question as to whether the res- 
trictions imposed on any or all the fun- 
damental rights were reasonable restric- 
tions in terms of cls. (2) to (6) of 
Art. 19 of the Constitution in so far as 
the legislature of the State has not speci- 
fically applied its mind to this particular 
aspect and failed to amend the pre-Con- 
stitution Acts in this regard or failed also 
to introduce a specific clause showing 
that such a consideration was made and 
in the opinion of the legislature the 
particular restriction was deemed to be 
reasonable in enactments that came into 
force after the commencement’ of the 
application of Constitution Order of 1954, 

(Para 13) 


Cases Referred: Chronological Paras 
AIR 1978 All 539 34 
AIR 1972 All 313: 1972 All LJ 413 


(FB) 33 


AIR 1967 SC 1578 
AIR 1966 All 271 : 1965 All LJ 1178 
31, 33 
AIR 1965 J and K 62 (FB) 7, 30 
AIR 1963 J & K 27 11, 12 
AIR 1962 SC 1476 7, 11, 12, 14, 
15, 25, 33 
AIR 1960 Punj 196 (FB) 14, 15, 18 
AIR 1956 Madh B 1 (FB) 28 
AIR 1954 Punj 54 (FB) 15 
AIR 1954 Raj 100 (FB) 29 
AIR 1952 SC 196 : 1952 Cri LJ 966 17 
:AIR 1916 Bom 255 - 26 
(1885) ILR 7 All 775 (FB) 26 
(1870) 6 Mad HCR 26 26 


J. L. Choudhary, for Appellants; K. N. 
Raina and A. K. Malik, for Respondents, ‘; 


G. M.. MER, J.: — In view of the 
challenge thrown to the constitutionality 
of sub-s. (5) of S. 15 of the Jammu and 
Kashmir Right of Prior Purchase Act in 
the two civil second appeals, the matter 
has been referred to Full Court for con- 
sideration and adjudication. The learned 
counsel for the parties as well as the 
learned Advocate~General were heard in 
this regard. 


2. The trial Court dismissed the suits 
holding that there was no right of prior 
purchase in the pre-emptor while the 
Ist Appellate Court reversed this finding 
of the trial Court and decreed the suits. 
It was against the judgment of the Dis- 
trict Judge. . Anantnag that the’ present 
appeals have been. filed in which, inter 
alia, an.-objection has been taken to the 
effect that the judgment and decree of 


‘the Ist Appellate Court not being in ‘ac- 


An tte 
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cordance with law be set aside as the 
Ist Appellate Court has failed to take 
into consideration the unconstitutionality 
of “fifthly” of S. 15 of the Right of Prior 
Purchase Act. It was prayed that the 
judgment and decree passed by the Ist 
Appellate Court be set aside and the suit 
of the plaintiff be dismissed with costs. 


3. Before proceeding further it would 
be profitable to note S. 15 of the Right 
of Prior Purchase Act, 1993 (hereinafter 
referred to as the Act), the 5th clause of 
which is subjected to the objection of 
being invalid on the basis of being un- 
constitutional. The whole section is re- 
‘produced below: 


“15. Person in whom right of prior 
purchase vests in urban immovable pro- 
perty. — The right of prior purchase in 
respect of urban immovable property 
shall vest — 


Firstly — in the co-sharers of such 
property, if any; 

Secondly — where the sale is of the 
site of the building or other structure, in 
the owners of such building or struc- 
ture; 


Thirdly — where the sale is of pro- 
perty having a staircase common to 
other properties, in the owners of such 
properties; 


Fourthly — where the sale is of pro- 
perty having a common outer entrance 
with other properties, in the owners of 
such properties; 


Fifthly — where the sale is of servient 
property in the owners of the dominant 
property, and vice versa; 

Sixthly — in the owners of property 
contiguous to the property sold.” 

4, From a perusal of clause fifthly, 
it is manifest that the right of prior 
purchase in respect of urban immovable 
property has been enacted to vest in the 
owner of the dominant property when 
the sale is of servient property. This is 
so vice versa also. In view of Art. 19 
(1) (f) the fundamental right conferring 
the right on all citizens to hold, possess 
and acquire and keep and dispose of the 
property, the argument at the bar was 
that the owner of the property mention- 
ed in clause fifthly of S. 15 of the Right 
of Prior Purchase Act is subjected to 
restrictions in dealing with his property 
as he would like to deal with and that 
the restriction so laid by virtue of the 
said clause fifthly was unreasonable in 
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its nature and in character and therefore 
the clause needs to be struck down as 
unconstitutional, There is no denying the 
fact that the fundamental right to hold, 
acquire and dispose of the property as 
mentioned in Art. 19 (1) (f) is subject to 
limitations and restrictions as stated in 
cl. (5) of the Art. 19. The clause in 
effect authorises the State to introduce 
restrictions in the exercise of this right 
subject of course to the overriding re- 
quirement of the restriction being reason- 
able. 

5. Section 15 of the Right of Prior 
Purchase Act undoubtedly introduces 
restrictions in the right created under 
Art. 19 (1) (f) but the question that has 
fallen for determination is as to whether 
the restrictions as laid in S. 15 of the 
Act in general and in clause fifthly in 
particular were or were not reasonable 
restrictions and: as such could be held 
to be in accordance with the constitution, 
Article 19 of the Constitution of India 
guarantees to the citizens of India what 
are termed as seven pillars of freedom, 
One of these pillars was contained in 
sub-cl. (£) of cl. (1) of Art. 19 which was 
to the effect that all citizens shall have 
the right to acquire, hold and dispose of 
property. Like all other clauses of sub- 
sec. (1) of Art. 19, sub-cl. (f) also came 
to confer the fundamental right subject 
to certain limitations, which are quoted 
below : 

“(5) Nothing in sub-cls, (d), (e) and 
(f) of the said clause shall affect the ope- 
ration of any existing law in so far as if 
imposes, or prevent the State from 
making any law imposing, reasonable 
restrictions on the exercise of any of the 
rights conferred by the said sub-clauses 
either in the interests of general public 
or in the interest of the security of the 
State.” - 

6. There is no dispute with regard to 
the proposition that the fundamental 
right to acquire, hold and dispose of pro- 
perty could be subjected to restrictions 
imposed by law. The fundamental right 
to acquire land, hold it and dispose it of 
has been undoubtedly subjected to res- 
trictions by virtue of the Act. Sub-clause 
fifthly thereof vests the right of prior 
purchase on account of easement in both 
the dominant as well as servient owner, 
The question that arises is whether these 
restrictions are reasonable and could be 
enforced under the Constitution. 

7. The question as to whether such 
restrictions as contained in the Easements 
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Act and in our State imposed by virtue 
of the Right of Prior Purchase Act are 
constitutional or not has come up for 
adjudication on several occasions before 
this Court as well as some other High 
Courts and also before the Supreme 
Court. The whole question almost came 
to be clinched in AIR 1962 SC 1476. In 
that case the Supreme Court was con- 
sidering the constitutionality of enact- 
ments such as Berar Land Revenue Code 
-and Berar (Rewa?) State Pre-emption 
Act and also S. 16 of the Punjab Pre- 
emption Act of 1930 in the background 
as to whether the restrictions imposed 
under these enactments and provisions of 
Jaw could be held reasonable restrictions 
within cl. (5) of Art. 19 of the Constitu- 
tion. The said S. 16 corresponds word 
for word to S. 15 of the J. & K. Right of 
Prior Purchase Act. The Supreme Court 
in this elaborate judgment considered 
and discussed the constitutionality not 
only of a particular ground of easement 
fallen for determination before it, but 
gave its valuable opinion and verdict 
with respect to almost all the contin- 
gencies enumerated in S. 16 of the Pun- 
jab Pre-emption Act. The principle of 
law laid down by the Supreme Court 
vide AIR 1962 SC 1476 broadly speaking 
was that the clauses firstly, thirdly and 
fourthly in S. 16 of the Punjab Act laid 
reasonable restrictions to the fundamen- 
tal right of disposing, acquiring and 
holding the property as enshrined in 
Art. 19 (1) (£). The judgments, however 
struck down clause sixthly which con- 
ferred the right of pre-emption on the 
basis of contiguity and vicinage as un- 
constitutional and held that the restric- 
tion of vicinage was unreasonable. The 
judgment of course makes no mention 
about the constitutionality or otherwise 
of clauses “secondly” and “fifthly” ap- 
pearing in S. 16 of the Punjab Act cor- 
responding to same clauses in S. 15 of 
the State Act. May be about clause 
secondly one may conjecture on the ana- 
logy of the reasoning adopted in the 
judgment of the Supreme Court with 
regard to clause “firstly” that the restric- 
tion laid therein may also amount to a 
reasonable restriction but the Supreme 
Court has not held so, nor does this 
matter immediately fall for consideration 
before us. We will do well in leaving 
this matter to be considered when the 
same is specifically brought before the 


Court. We are immediately in these ap- 
peals however, concerned only with 
clause “fifthly” in S. 15 of the J. & K, 
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Right of Prior Purchase Act and to find 
out as to whether the restriction laid 
therein was or was not a reasonable res- 
triction. Whether an easement is a 
reasonable restriction on the right to 
acquire property as envisaged under 
cl. (5) of Art. 19 of the Constitution 
came up for consideration before a Full 
Bench of this Court in AIR 1965 J & K 
62. The Full Bench was of the view that 
the restriction on the basis of an ease- 
ment was a reasonable restriction and 
therefore, held clause ‘fifthly’ of the 
Right of Prior Purchase Act as constitu- 
tionally valid. The main reason that ap- 
pears to have influenced the Full Bench 
to arrive at such a conclusion was its 
belief that though the Supreme Court 
in ATR 1962 SC 1476 did not specifically 
deal with clause ‘fifthly’ and therefore, 
had no occasion to express its opinion 
directly or give a verdict specifically 
with regard to its constitutionality, yet 
the ground appeared to the Full Bench 
of this Court to be analogous to the 
fourth ground of easement the consti- 
tutionality of which was upheld by the 
Supreme Court and therefore it was of 
the view that it must be deemed that 
the Supreme Court simultaneously up- 
held also the constitutionality of clause 
fifthly’ of S. 15 of the Right of Prior 
Purchase Act. 'To us, however, it appears 
that clause ‘fourthly’ as reproduced above 
is quite distinct and different in nature 
and contents from clause ‘fifthly’ and 
pertains to a situation entirely different 
inasmuch as it cannot be said that a 
common outer entrance to several pro- 
perties, the ground in fourthly, in any 
way created a situation like the one that 
may prevail between servient and domi- 
nant properties. On a mere reading of 
clauses ‘fourthly’ and ‘fifthly’ it could 
not be concluded that both these provi- 
sions were analogous and therefore, the 
view of the Full Bench in AIR 1965 J&K 
62 that the constitutionality of clause 
‘fourthly’ having been upheld by the 
Supreme Court, it would naturally fol- 
low that clause ‘fifthly’ also has been 
held to be constitutional could not he 
entertained, though as will be seen later 
in this judgment, we may also agree 
with the conclusions arrived at in this 
regard in AIR 1965 J&K 62 (FB) but 
that would be for reasons and on grounds 
different to those referred to in ATR 1965 
J&K 62 (FB). In another judgment of 


the Supreme Court reported in AIR 1967 
SC 1578 which was a case from J & K, 
clause ‘fourthly’ of S, 15 of the Right of 
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Prior Purchase Act came up for conside- 
ration and it has been held that ‘fourth- 
ly’ contained a reasonable restriction and 
therefore, was constitutionally valid. In 
this judgment also no reference has been 
made to clause ‘fifthly’ of S. 15. We are 
unable, therefore, to persuade  oursel- 
ves to agree with the reasoning in AIR 
1965 J&K 62 (FB) to hold that clauses 
‘fourthly’ and ‘fifthly’ of S. 15 were 
analogous and therefore, clause ‘fourthly’ 
having been upheld as constitutional, by 
the Supreme Court the same conclusion 
would follow with regard to ‘fifthly’ 
also. For the view the Full Bench pro- 
pounded, yet another reason has been 
given by it which is reproduced below: 
Referring to AIR 1962 SC 1476 the Court 
observed : 

“Further their Lordships have men- 
tioned all the six grounds. If they were 
of the opinion that the right of ease- 
ment should not be upheld as a ground 
of pre-emption, their Lordships would 
have necessarily made that comment. In 
the case of contiguity their Lordships 
have in unscathing terms condemned their 
right, Contiguity came No. 6 in the list 
and their omission to condemn No. 5 be- 
fore No. 6 is very significant. In our 
opinion, therefore, easement is a valid 
ground for the exercise of the right of 
prior purchase...... 


8 We, however: could not agree with 
this reasoning. It may be significant that 
the Supreme Court did not take up 
‘fifthly’ for direct consideration before it 
considered the clause ‘sixthly’ but that 
would not mean that the clause ‘fifthly’ 
therefore was also held to be a reason- 
able restriction. 

9. Before taking up the matter as to 
whether clause ‘fifthly’ of S. 15 of the 
Act has laid reasonable restriction and 


as such was constitutional we will 
first briefly refer to the special consti- 
tutional position prevailing in the 


Jammu and Kashmir State, As is well- 
known the State of Jammu & Kashmir 
has a Constitution of its own, Before 
the Constitution of J & K came into ex- 
istence in 1957, most of the provisions 
of the Constitution of India were made 
applicable to the State by virtue of the 
Constitution Application Order of 1954. 
The fundamental rights appearing in 
Chapter III of the Constitution of India 
are applicable to the State of Jammu & 
Kashmir and form part of the Constitution 
of Jammu and Kashmir. With some 
modifications and alterations a number 
of provisions of the Constitution of India 
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form part of the Constitution of J. & K. 
Tt is now well settled in rest of India 
that it was the function and the duty 
of the courts to probe into and scrutinize 
the restrictions laid by various legisla- 
tures in India on the exercise of vari- 
ous fundamental rights and find out as 
to whether the restrictions were or 
were not reasonable. It is the function 
of the courts there to decide upon 
this matter, The same however, 
may not be said to be the position 
in so far as the State of J & K is con- 
cerned. This will be obvious from sub- 
section (7) which has been added to Art, 
19 of the Constitution of India. This 
sub-section lays down that it was the 
concerned legislature which was com- 
petent to say whether a certain restric- 
tion was or was not reasonable, Sub-sec- 
tion (7) of Art. 19 applies only to the 
State of Jammu and Kashmir and is as 
follows :— 


“The words ‘reasonable restriction’ 
occurring in clauses 2, 3, 4 and 5 shall be 
construed as meaning such restrictions 
as the appropriate legislature deems 
reasonable”. 

10, Sub-clause (5) of Section 19 as 
one of the sub-clauses referred to in 
sub-clause (7) (supra) concerns with the 
reasonable restrictions on the funda- 
mental right of holding, keeping and 
possessing the property. Obviously there- 
fore the question as to whether the re- 
striction so imposed was reasonable or 
not was within the competence of the 
Legislature of the State to de- 
termine. The courts apparently do 
not possess, nor have they been 
vested with, this particular jurisdiction. 
In this legal background a contention 
was raised at the bar that the compe- 
tent legislature having enacted Sec- 
tion 157 of the Constitution of J & K has 
in fact laid down that all laws, notifica- 
tions, rules and bye-laws etc. which 
were in existence before the Constitu- 
tion came into force were valid and shall 
continue to remain in force, till the 
same are declared void by competent 
authority. It was urged that by intro- 
ducing this section in the Constitution, 
the Constituent Assembly of the J & K 
State has virtually declared that all the 
laws in existence before the coming into 
force of Constitution were good laws and 
restrictions imposed in any of these 
laws on any of the. fundamental rights 
were good and reasonable and, there- 
fore, could not be made subject matter 
of a challenge now in any court of law. 
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The contention with reference to the 
matter at hand in nut-shell would 
amount to mean that the. Legislature 
which was the only competent body in 
this regard has already by enacting Sec- 
tion 157 of the Constitution of Jammu 
and Kashmir, held and declared therein 
that the Right of Prior Purchase Act 
and the restrictions levied on the funda- 
mental right of holding, acquiring and 
disposing of the property as envisaged 
under Art. 19 of the Constitution of 
India were reasonable restrictions, there- 
fore the constitutionality of the provi- 
sions of section of the Right of Prior 
Purchase Act was no longer open to 
challenge. This contention however is 
fallacious and does not appeal to us. The 
effect of the provisions of the Constitu- 
tion was prospective and not retrospec- 
tive, The Right of Prior Purchase Act as 
well as the Easements Act were on the 
statute book long before the Constitu- 
tion and especially the fundamental 
rights came to be enacted. No doubt at 
the time Section 157 of the Constitution 
of J & K was enacted both the Right of 
Prior Purchase Act as well as the Ease- 
ments Act were in existence, But what 
Section 157 of the State Constitution has 
done is that it has saved and has further 
said that these enactments as well as 
all other enactments in force on or be- 
fore the coming into force of the Consti- 
tution (which in the case of the State 
will mean 14th of May, 1954 when the 
Constitution (Application) Order came 
into force), will continue to remain in 
force till their removal from the statute 
book in accordance with law. Sec- 
tion 157 nowhere specifically in so many 
words states or even indirectly could be 
construed to have laid “down the pro- 
Position thatthe restrictions imposed on 
various fundamental rights by various 
Acts in general and by virtue of Sec- 
tion 15 of the Right of Prior Purchase 
Act in particular have been gone in- 
to and considered from the angle by the 
legislature and in its wisdom found the 
same to be reasonable restrictions. What 
we are being asked now by Mr. Raina 
to presume is that because the Act has 
been saved under the Constitution, it 
should be presumed that the restrictions 
imposed under its provisions have also 
been considered and found and declared 
to be reasonable. We are however, 
unable to agree that the competent legis- 
lature has ever considered and applied 
its mind and thereafter declared .that 


the restrictions were reasonable and 
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therefore on that. ground the constitu- 
tionality of the provisions of Section 15 
of the Right of Prior Purchase Act could 
not now be challenged. We are on the 
contrary of the view that this is not the 
position. The legislature could not be 
said to have considered this matter at 
the time a relevant Act was enacted andi 
therefore, in this view of the matter it 
was competent for the courts to adjudi- 
cate upon this matter and find out b 
itself as to whether a particular restric- 
tion was reasonable or not. 


11. The Right of Prior Purchase Ac 
was enacted long before the fundamen- 
tal rights or Sec. 157 of the Constitu- 
tion of J.&K. came into being. How 
can it be said that the provisions of 
Right of Prior Purchase Act were gone 
into, scrutinized, considered and there- 
after found to be reasonable on the 
touchstone of a fundamental right, that 
never existed at the time the Act came 
into force. It is well established rule of 
construction and is obvious from a num- 
ber of decisions of the Supreme Court 
that the provisions of constitution must 
ordinarily be given only prospective 
operation. We have not been shown 
any reason as to why this well establish- 
ed rule of construction should be given 
a good bye in this case. Even from ‘a 
plain reading of sub-section (7) of Art. 19 
it would be apparent that the effect of 
this provision was prospective. It does 
not contain even a suggestion to the con- 
trary. It will be worth-while to men- 
tion here that sub-section (7) as added 
to Art. 19 of the Constitution of India 
for all practical purposes appears to be 
a temporary measure. It was first intro- 
duced for a period of 5 years, then its 
life was extended by another 5/10 years 
and then its life continues to be extend- 
ed from time to time. It can, therefore, 
come to an end at any time. It was 
only a provisional and transitory provi- 
sion and such a provision therefore, 
may not be held to have the retrospec- 
tive effect. No doubt the Legislature 
of the State is competent to enact in a 
particular legislation a provision to the 
effect that the restriction imposed on 
one or more fundamental rights in that 
particular enactment was justified and 
reasonable (and this may or may not be 
justiciable in a court of law so far as 
the constitutional position prevailing 
at present in J.&K. State was concern- 
ed), but it can be said without any 
fear of contradiction that the. High 
the State is competent 
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and has jurisdiction to decide and arrive 
at a conclusion with regard to the con- 
stitutionality and reasonableness of a 
restriction imposed on one or more 
fundamental rights as enumerated in 
Part IIJ of the Constitution in general 
and on Article 19 of the Constitution of 
India in particular, through enactments 
that were in force on or before the day 
the Constitution (Application) Order of 
1954 came to be applied to the State, 
This particular matter has been consi- 
dered earlier also in a Division Bench 
ease in Tarachand v. Mehta Durga Dass 
reported in AIR 1963 J & K 27. It is 
laid therein as follows :— 

“Clause 7 added to Article 19 of the 
Constitution of India by the President’s 
order dated 14-5-1954 in its application 
to the State of J & K can, according to 
its plain tenor and ordinary meaning 
have only prospective and not retrospec- 
tive operation. In no sense can cl, 7 be 
construed as intended to save from at- 
tack the laws which were passed by the 
Legislature many years before the Fun- 
damental rights came to be enacted. 
That clause cannot therefore, be invok~ 
ed to put out of the way the decision of 
the Supreme Court in AIR’ 1962 SC 
1476.” 

12, Following the principle of law 
laid down in AIR 1962 SC 1476 the Divi- 
sion Bench in AIR 1963 J & K 27 held 
the ground of vicinage as unconstitu- 
tional. In the case reported as AIR 1963 
J & K 27 clause ‘fifthly had also been 
stated as one of the grounds for pre- 
emption besides the ground of vicinage, 
But as the case was rejected on the vic- 
inage ground, it was nevertheless re- 
manded for evidence on the ground of 
easement as the evidence with regard to 
clause (5) of Section 15 of the Right of 
Prior Purchase Act was found defective 
in many respects. Would it be to read 
too much in between the lines if one is 
permitted to assume that the Division 
Bench though it has not said so but in 
its heart of hearts was of the view that 
clause ‘fifthly’ to Sec. 15 of the Right 
of Prior Purchase Act was in fact con- 
stitutional and contained reasonable re- 
striction on the fundamental right con- 
cerned, as otherwise the Division Bench 
would not have allowed itself to be per- 
suaded to remand the case for record- 
ing -further evidence. Apart from this, 
however, there are numerous reasons to 
which we will come presently which 
‘would show that the right of easement 
was a reasonable restriction on the fun- 
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damental right as enumerated in Arti- 
cle 19 (1) (£). 

13. We are of the view therefore that 
this court was well within its jurisdic- 
tion and was competent to go into the 
question as to whether the restrictions 
imposed on any or all the fundamental 
rights were reasonable restrictions in 
terms of sub-sections (2) to (6) of Arti- 
cle 19 of the Constitution of India in so 
far as the legislature of the State has not 
specifically applied its mind to 
this particular aspect and has fail- 


ed to amend the  pre-Constitution 
Acts in this regard or failed 
also to introduce a specific clause 


showing that such a consideration was 
made and in the opinion of the legisla 
ture the particular restriction was deem- 
ed to be reasonable in enactments that 
came into force after the commencement 
of the application of Constitution Order 
of 1954, 

14. As to whether an easement as en- 
visaged in clause (5) of Section 15 of the 
Right of Prior Purchase Act is in fact 
a reasonable restriction on the funda- 
mental rights conferred vide Article 19 
(1) €, it will be worthwhile to refer 
again to AIR 1962 SC 1476 (supra). The 
Supreme Court considered Section 16 of 
the Punjab Pre-emption Act also in that 
judgment which as already stated cor- 
responds to Section 15 of the Right of 
Prior Purchase Act of the Jammu and 
Kashmir State. All the grounds on which 
a pre-emptor could claim pre-emption 
under the Pre-emption Act of the Pun- 
jab have found place also in the Jammu 
and Kashmir State Act, In AIR 1960 
Punj 196 which was decided by a Full 
Bench of five judges it was held that 
whole of Section 16 of Punjab Act was 
constitutional and that the restrictions 
imposed under all the clauses of Sec. 16 
were reasonable, The observations of the 
Supreme Court in this regard are 
thought provoking and the same are 
quoted below: (At p. 1483) 

“As to Section 16 the reason which 
impelled the learned Judges to hold that 
the provisions of Sec. 16 were comstitu~ 
tional were to reduce the chances of lti- 
gation and friction and to promote pub- 
lic order and domestic comfort and to 
promote private and public decency and 
convenience. We are not able to under- 
stand how providing pre-emption on the 
ground of vicinage would carry out 
these objects, assuming their promotion 
A in the interests of the general pub- 
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The learned Judges of the Supreme 
Court continued :— 


“Perhaps the reasons why these 
grounds were given in the 1954 case 
may be, that the learned Judges were 
considering not merely pre-emption by 
vicinage but also other grounds provid- 
ed in Section 16. Whatever may be said 
about these reasons, so far as other 
grounds of pre-emption contained in 
Section 16 are concerned, these reasons 
have in our opinion no validity as far 
as pre-emption by ‘vicinage is con- 
cerned.” 


15. It is obvious that the reasoning 
and grounds in upholding the constitu- 
tionality of Section 16 of the Pre-emp- 
tion Act of the Punjab as given in AIR 
1960 Punj 196 (FB) (which gave rise to 
the appeal to the Supreme Court report- 
ed in AIR 1962 SC 1476) were not total- 
ly rejected by the Supreme Court, but 
in effect the reasoning appears in a sense 
to have received sympathy and support 
from the Supreme Court when it came 
to hold almost all other clauses of Sec- 
tion 16 to be constitutionally valid, ex- 
cept of course clause ‘fifthly’ which was 
not considered at all in. that judgment 
and clause ‘sixthly’ which was turned 
down as unconstitutional, It was only 
with regard to clause ‘sixthly’ ie. the 
ground of vicinage that the reasons 
given in AIR 1954 Punj 54 (FB) and also 
in AIR 1960 Punj 196 (FB) did not ap- 
peal to the Supreme Court as sound as 
-was obvious from the passage quoted 
obove from AIR 1962 SC 1476. 


16. The right of pre-emption on ac- 
count of easement is not a right based 
on vicinage, though it may be that the 
right of easement may arise in most 
cases because of contiguity also, The 
right to pre-empt is based on vicinage 
plus something more ie, the right of 
€asement conferred by statute. Clauses 
‘fifthly’ and ‘sixthly’ are in no manner 
analogous to each other. Each possesses 
its own peculiarities and specialities, 


17. ‘It is a settled principle of law 
that the constitutionality of every Act is 
presumed unless it is made out clearly 
and plainly and irrefutably that the Act 
was repugnant to Constitution. 
The constitutionality of Prior Pur- 
chase Act of the State is, therefore, 
to be presumed as nothing has been 
shown to hold that it was repugnant. 
Merely because clause ‘sixthly’ of Sec- 
tion 15 of the Act has been declared not 
constitutional in the context of Sec, 16 
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of the Punjab Act having been declared 
so, it could not be said that because of 
this other clauses of Section 15 or the 
whole Act for the matter of that was 
repugnant to the Constitution. In State ’ 
of Madras v, V. G. Row, AIR 1952 SC 
196, Patanjali Shastri, C. J. observed 
that the test of reasonableness wherever 
prescribed should be applied to each in- 
dividual statute impugned. No abstract 
standard or general pattern of reason- 
ableness can be laid down as applicable 
to all cases, 


18. There can be little doubt that the 
law of pre-emption does impose restric- 
tions on the right of both the vendee 
and the vendor. It has been rightly said 
that it was a clog on the freedom of 
sale and tends to diminish the market 
value of the property. If however it is 
shown that the restrictions laid on the 
purchase and sale of the property are » 
reasonable, the courts of law are bound 
to give effect to such restrictions within 
the provisions of the Constitution, It has 
not been an easy task to precisely and 
clearly define the words ‘reasonable re- 
strictions’ and define its limits. However 
the following passage from AIR 1960 
Punj 196 (FB) may be of some help to 
understand these words: (At p, 199) 


“By the term ‘reasonable’ is not 
meant expedient, nor that the conditions 
must be such as the court would impose 
if it were called on to prescribe what 
should be the conditions, ‘They are to be 
deemed reasonable where although per- 
haps not the wisest and best that might 
be adopted they are fit and appropriate 
to the end in view, to wit, the protec- 
tion of the public and are manifestly 
adopted in good faith for that purpose, 
An act is reasonable when it is conform- 
able or agreeable to reason, that is when 
common sense is applied to the whole 
Situation, it is not illegitimate in view 
of the end to be attained. An act is un- 
reasonable when it is plainly and gross- 
ly oppressive and contrary to reason”, 


19. We are entirely in agreement with 
what has been said in this passage by 
the Full Bench of the Punjab High 
Court, The easement more clearly re- 
ferred as ‘fifthly’ in the Prior Purchase 
Act on all counts appears to us to be a 
restriction but a reasonable one, It is 
not contrary to reason, is not oppressive) , 
and appears to be fair in the circum- 
stances. 

20. It will therefore be reasonable to/ 
conclude that the restriction by way of 
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an easement mentioned in clause 'fifth- 
ly’ of the Act is a reasonable restriction 
as in our view it will reduce the chances 
of litigation and friction and that it 
would promote public order and also 
help in domestic comfort and further 
promote public and private decency and 
convenience, 


21. We are therefore of the view that 
clause ‘fifthly of the Right of Prior Pur- 
chase Act of the J&K State was -con- 
stitutional and was a reasonable restric- 
ition within the provisions of the Consti- 
tution on the fundamental right men- 
tioned in Article 19 (1) (5. 

22, The reference is accordingly ans- 
wered and both the cases shall be sent 
to the learned single Judge for further 
necessary action. 

MIAN .JALAL-UD-DIN, C. J.:— 
I agree, 

KOTWAL, J.:— 24. I agree with my 
learned brother Mir, J. that clause ‘fifth- 
ly’ of Section 15 of the J&K Right of 
Prior Purchase Act is constitutionally 
valid and does not infringe Article 19 
(1) (£) of the Constitution. I would, how- 
ever, like to give my own reasons to 
support this conclusion, 


25. It is now too late in the day to 
urge that right of pre-emption does not 
create any restrictions so far as the ac- 
quiring, holding or disposing of proper- 
ty is concerned. A vendee’s right to ac- 
quire or hold the property is always 
subject to the superior right of the pre- 


23. 


emptor whereas a vendor too may 
some time come across similar 
difficulty in disposing of his pro- 


perty. He may for instance like to 
sell his property to a friend or relative 
at a much lower price but may not be 
able to do so, if the sale is likely to be 
pre-empted by a person to whom he 
does not want to show any favour. The 
fact that right of pre-emption is not a 
personal right but a right attached to 
the property sold, and therefore an in- 
cident of the property which must pass 
on to the vendee along with the property 
cannot detract from this conclusion. The 
controversy existing on this point has 
been finally set at rest by the Supreme 
Court in Bhau Ram v. Baij Nath Singh 
AIR 1962 SC 1476 wherein it has been 
held: (At p. 1479) . 

SU costes We are.of opinion that even if 
the law of pre-emption creates a right 
which attaches to property it would be 
creating a restriction so far as the ac- 
quiring, holding or disposing of property 





Ahmed Baba (FB) J.&K. 31 


is concerned which was not enacted, 
Therefore, even if the liability attaches 
to the property, it will still amount to 
a restriction on the right guaranteed by 
Article 19 (1) (f), when it attaches to 
the property by the law of pre-emp- 
tion,” 

26, Pre-emption (Shufa) was unknown 
to Indian society prior to the advent of 
Muslim rule, While tracing the origin 
of the law of pre-emption Mehmood, J. 
in Govind Dayal v. Inayat Ullah, (1885) 
ILR 7 All 775 (FB) observed: “The law 
of pre-emption is essentially a part of 
Muhammadan Jurisprudence. It was in- 
troduced into India by Muhammadan 
Judges who were bound to administer 
Muhammadan Law.” This law was gra- 
dually adopted as a custom by the non- 
Muslims as well, which was upheld as 
based upon justice, equity and gocd con- 
science, for the reason that a 
non-Muslim who dealt with a Muslim 
knowing perfectly well the conditions 
and obligations under which the proper- 
ty was held could not be permitted to 
ignore them, merely because the Mu- 
hammadan Law did not apply to him. 
(Gobind Dayal’s case Supra), With the 
passage of time this custom got statuto- 
ry recognition in most parts of northern 
India where Muslim rule had greater 
impact and several pre-emption laws 
came to be passed embodying almost 
similar provisions, This also explains 
why the custom of pre-emption was held 
opposed to justice, equity and good con- 
science by the Courts in southern parts 
of India but held to be based upon jus- 
tice, equity, and good conscience by 
courts in northern parts of India, (See 
Ibrahim v. Munni Miru-Din, (1870) 6 
Mad HCR 26 and Mohammad Beg v. 
Narayan Meghaji, AIR 1916 Bom 255). 
There were various considerations, as 
for example preserving purdah among 
females, according discriminatory treat- 
ment on the ground of religion, race or 
clan, and preserving and promoting reli- 
gious fraternity among Muslims which 
necessitated introduction of law of pre- 
emption during early Muslim rule, The 
object was to keep strangers or non- 
Muslims away as far as possible. The 
three categories of this right were co- 
sharership (Shafi-i-Sharik), participation 
in immunities and appendages including 
easement (Shafi-i-Khalid), and neigh- 
bourhood (Shafi-i-Jar). This is clearly 
refiected in the various pre-emption 
laws, which are in force as well as the 
custom of pre-emption which is being 
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followed in various parts of the country 
even today. A slightly deeper study of 
Section 15 of the Right of Prior Pur- 
chase Act would reveal that clauses, 
‘Firstly’, and ‘secondly’ of this section 
are relatable to the first category, 
Clauses ‘Thirdly’, ‘Fourthly’ and ‘Fifth- 
ly’ are relatable to the second category, 
and Clause ‘Sixthly’ is relatable to the 
third category. 

27. With the end of foreign rule in 
India all these notions which even 
otherwise had by then become antiquated 
on account of various structural changes 
in society and polity lost most of their 
relevance, The Constitution guaranteed 
to the citizens of India certain funda- 
mental rights including the right to ac- 
quire, hold, and dispose of property. All 
laws whether anterior or posterior were 
declared void under Article 13 to the 
extent they were inconsistent with these 
rights though these rights too were sub- 
jected to certain restrictions, The Con- 
stitution preached fraternity not on the 
basis of religion but on the basis of citi- 
zenship and abhorred discrimination on 
the ground of caste, creed, place of birth, 
religion, or sex. We are presently con- 
cerned with the restrictions imposed on 
the right under Article 19 (1) (f) to ac- 
quire, hold or dispose of property. This 
right could be restricted by the State 
provided the restriction imposed was 
reasonable and was also in the interests 
of the general public or security of the 
State. Security of the State is plainly 
not an object sought to be achieved by 
the Act, In short, if Clause ‘Fifthly’ is 
found to impose a restriction, which is 
not only reasonable but is also in the 
interests of the general public, then the 
clause must be held to be constitutional- 
ly valid, whereas if none or even one of 
the aforesaid two conditions is not satis- 
fied then the clause has to be held to 
be unconstitutional, 


28, Reasonable is that which stems from 
reason, which is not arbitrary, or capri- 
cious. A reasonable restriction as such 
must be one which has a reason to be 
imposed. This reason may be to achieve 
a.certain object. There must be, there- 
fore, a nexus between the restriction 
and the object sought to be achieved. 
Furthermore, the object must not be re- 
pugnant to the letter or even spirit of 
the Constitution. A notion which at one 
time used to be considered as a value 
may be only an evil after the enforce- 
ment of the Constitution, Take for ex- 
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ample the case of untouchability or dis- 
crimination on the ground of sex, càste, 
creed or religion all of which were at 
one time regarded as fundamentals of 
the society but have now been declared 
as un-constitutional, Viewed thus, the 
restriction contained in Clause ‘Fifthly’ 
cannot be deemed to be reasonable if 
the only purpose which it is supposed 
to serve is the preservation of religious 
fraternity or to make discrimination on 
the ground of religion, race or clan, for 
that would be contrary to Art. 15 of the 
Constitution. But, this is not the only 
ground upon which it can be defended, 
It tends to facilitate a much better and 
convenient use of the servient and do- 
minant property besides putting an end 
to the litigation that might ensue be- 
tween the owners of these two tene- 
ments. On the vesting of the ownership 
rights of both these tenements in one 
person, he can make necessary 
additions and alterations in one 
tenement or the other in such a way 
that both of them are put to a more 
profitable use, This is surely a reason- 
able restriction which is also in the in- 
terests of the general public. Support 
for this view is available from a Full 
Bench judgment of the Madhya Bharat 
High Court in Babulal v, Gowardhandass 
AIR 1956 Madh B 1, wherein is was 
held: (At p. 6) 


“As to sub-ss, (1) and (5) of Sec. 12, 
which give to a co-sharer and to the 
owners of dominant and servient proper- 
ties the right to pre-empt, I am inclined 
to take the view that they are reasonable 


r 
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provisions. The reasonableness is to be ` 


found in the fact that in the case of 
such persons the effect of the right: is 
to place them in a favourable position 
for better and quiet enjoyment of the 
immovable property they possess, This 
consideration of beneficial enjoyment of 
the property is absent in the case of a 
pre-emptor by mere vicinage.” 


A similar view appears to have been 
taken in an earlier Full Bench decision 
of the Rajasthan High Court in Panch 
Gujar Gaur Brahmans v. Amarsingh, 
AIR 1954 Raj 100 wherein the court 
while making a distinction between the 
grounds of vicinage and easement obe 
served as under :— 


“\seeoseee While something can be said 
in favour of reasonableness of the re- 
striction which may allow a co-sharer or 
a participator in immunities and append- 
ages to have a right of preferential pura 


1980- 


_ chase in respect of the property sold by 
another co-sharer or participator in im- 
munities and appendages and such a re- 
striction may also be in the interests of 
the general public which includes a sec- 
tion of the public the reasonableness of 
the restriction which may deprive the 
` purchaser of his property on a claim by 
a neighbour on the sole ground that his 
property stood adjoining the one sold 
required examination.........” 


30. A similar view taken by a Full 
Bench of this court in Sewanath v. Faqir 
Chand, AIR 1965 J&K 62, is, therefore, 
not open to question. I now proceed to 
examine the three decisions of the Alla- 
habad High Court, which have been re- 
lied upon by Mr. Choudhry in support 
of his contention that Cl. ‘Fifthly’ is vio- 
lative of Article 19 (1) (f) of the Consti- 
tution. 

31. In Mahboob Hasan v. Ram Bha- 
rosey Lal, AIR 1966 All 271 one of the 
questions referred to the Bench was 3 
Whether a custom of pre-emption on the 
ground of easementary right (Shafi-i- 
Khalit) was void under Article 13 of the 
Constitution, This question was answer- 
ed in the affirmative on the ground that 
sale of servient tenement to a stranger 
could not bring about the extinction of 
easementary right of the owner of domi- 
nant tenement over it and was, there- 
fore, an unreasonable restriction on the 
right of the vendee to acquire thé ser- 
vient tenement, With utmost respect to 
the learned Judges who constituted the 
bench, it is difficult to fall in line with 
them in taking this view. To begin with, 
the learned Judges pre-supposed that 
the only purpose which could be achiev- 
ed by pre-empting the sale of servient 
tenement was preservation of ease- 
mentary rights of the owner of 
the dominant tenement over it, 
Secondly they did not envisage 
the benefits which would accrue 
to the owner of the servient tenement 
by pre-empting the sale of dominant 
tenement. It is interesting to find that 
even the learned Judges themselves ex- 
pressed a doubt whether the restriction 
could be termed unreasonable under all 
circumstances. It is clearly reflected 
from the following observations contain- 
ed in the Judgment: (At p. 273) 


“Since the claim of a shafi-i-khalit 
may be based on a variety of grounds 
it is difficult to lay down definitely that 
such a right can or cannot be recognis- 
ed as a reasonable restriction in the in- 
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terest of general public within the 
meaning of clause (5) of Article 19, 
Whether such a claim would be protect- 
ed under clause (5) of Article 19 will 
depend upon the nature of the claim 
made by-a Shafi-i-Khalit.” 

32. Here again the approach made by 
the learned Judges does not seem to be 
correct, A provision cannot be held to 
be ultra vires under a particular set of 
circumstances and intra vires under a 
different set of circumstances. The vice 
of uNconstitutionality must be absolute 
which holds good under all circum- 
stances. f 


33. The next case relied upon by the 
learned counsel is Jagdish Saran v, Brij 
Raj Kishore, AIR 1972 All 313 (FB). In 
this case pre-emption was claimed on 
two grounds, viz: right to flow water 
through a common spout and right to 
rest beams on the walls intervening the 
shop of the pre-emptor and the shop 
sold, On facts none of these grounds 
was held to create any easementary 
right in favour of the plaintiff, As re- 
gards the second ground it was further 
held that it could at best ciothe the 
plaintiff with the status of Shafi-i-Jar 
and vicinage having been already struck 
down by the Supreme Court in Bhau 
Ram’s case (AIR 1962 SC 1476) supra, 
the plaintiff was held to have no right 
to pre-empt the sale. The Full Bench 
however approved the decision in Mah- 
boob Hasan v. Ram Bharosey Lal, AIR 
1966 All 271, even though its correctness 
did not strictly fall for its consideration. 


34. To the same effect is the latest 
decision of the said court im Phool 
Chand v. Lala Neem Chand, AIR 1978 
Ail 539 which is simply based upon its 
two earlier decisions discussed hereto- 
fore, The view taken by this court and 
the High Courts of Madhya Bharat and 
Rajasthan in the three Full Bench deci- 
sions mentioned heretofore appears to 
be reasonable that right to pre-empt-. sale 
of the servient tenement by the owner 
of the dominant tenement and vice versa 
is not violative of Article 19 (1) (f) of 
Constitution, 


ANAND, J.:— I have had the advant- 
age to go through the judgments pre- 
pared by my learned brothers Mir, J. 
and Kotwal, J. I entirely agree with the 
reasonings and concur with the view of 
my learned brothers that Clause’ ‘fifthly’ 
of S. 15 of the J. & K. Right of Prior Pur- 
chase Act, even though a restriction in so 
far as. acquiring, disposing or halding of 
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property is concerned, is nonetheless a 
reasonable restriction and does not in- 
fringe Article 19 (1) (f) of the Constitu- 
tion of India, 

Answer accordingly, 
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Anil Mahajan, Petitioner v, State and 
others, Respondents. 

Writ Petn, No. 140 of 1977, D/- 10-3- 
1980. 

Constitution of India, Arts, 162, 15 
and 14 — Executive order regulating 
admission to Govt. institutions — It is 
open to judicial review. 1978 Kash LJ 
196, Overruled, 

The rule that an administrative or 
executive order or instruction issued by 
Govt. is not open to judicial scrutiny, 
is not a rule of universal application, 
It is now well settled that any such 
rule, order or instruction, which in- 
fringes a right, fundamental or legal, 
or otherwise entails civil consequences 
is always amenable to judicial review. 
1978 Kash LJ 196, Overruled. (Para 4) 

So long as vacancies exist, a candi- 
date has a right to be considered for 
admission to an educational institution 
maintained by the State. To weed out 
surplus candidates in excess of the 
vacancies available, the Government 
may frame rules, or even issue exe- 
cutive instructions not having any 
statutory force, appointing bodies 
charged with the duty of judging the 
comparative merit . of the candidates, 
according to the criteria laid down by 
it. The only object sought to be 
achieved by such selection is to iden- 
tify and bring in the best talent. The 
Government may also make reserva- 
tions for certain class or classes of 
candidates, provided. such classification 
does not infringe any fundamental 
right guaranteed under the Consti- 
tution, eg. classification on the ground 
of religion, race, caste, sex or place of 
birth prohibited under Art. 15. Where, 
therefore, there is either no nexus be- 
tween the criteria laid down and the 
object sought to be achieved thereby, 
or where such criteria 
ferently in case of different candidates, 
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who are otherwise similarly situated, 
the rule or executive instructions lay- 
ing down the criteria shall be liable 
to be struck down as violative of Arti- 
cle 14. Where, however, there is no- 
thing inherently wrong with the cri- 
teria but the same are mis-applied by 
the body charged with the duty of 
making selection, the act of the body, 
and not the criteria will be struck 
down by the Court. (Para 4) 
Cases Referred: Chronological Paras 


1978 Kash LJ 196 4 
AIR 1975 Andh Pra 35 (FB) 4 
AIR 1967 SC 1269 4 
AIR 1967 J&K 106: 1967 Kash LJ 

272 (FB) 4 
AIR 1964 SC 1823 4 

R. P. Sethi, for Petitioner; 5S. D, 


Sharma and H, L, Parihar, for Respon- 
dents. 


KOTWAL, J.: — Pursuant to a 
notice issued by its Principal on 30-5- 
1977, the petitioner along with some 
others applied for being admitted to 
M.B.B.S. Course in Govt. Medical Col- 
lege, Jammu, as according to him, he 
fulfilled all the qualifications for ad- 
mission prescribed in the said notice, 
The selection was to be made in terms 
of Govt. Order No, 1898-GD of 1973, 
dated 9-7-1973, according to which, 
50% of the total seats were to be 
filled upon the basis of open merit in 
accordance with the criteria to be ad- 
opted by the concerned Selection Com- 
mittee constituted by the Government 
for the purpose. The petitioner sought 
admision in this category, but was re- 
jected, even though according to him, 
he was far superior to respondents 3 
to 11 in merit, who were granted ad=- 
mission by the Selection Committee, 
He has, on a number of grounds, pray- 
ed for a twofold relief: one, that 
the selection of respondents 3 to 11 be 
quashed; and two, that he be admitted 
to the said course. It is not necessary 
to state herein all those grounds, as 
the grounds which were eventually 
pressed during arguments are only 
these : 

© the selection was bad because the 
criteria adopted by the Selection Com- 
mittee were not made known to the 
candidates, 


(ii) the selection. was bad because 
even the said criteria were not fol- 
lowed by the Selection Committee in 
adjudging the inter se merit of tha 
candidates; and 
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(iii) the selection. was 
it was violative of Arts. 
29 (2) of the Constitution of India, 


2. While admitting that the peti- 
tioner fulfilled all the qualifications for 
seeking admission in terms of notice 
dated 30-5-1977, the respondents have 
resisted the petition inter alia on the 
grounds: that the criteria laid down by 
the Selection. Committee , were made 
known to all before interviewing the 
candidates; that the criteria were 
strictly followed in all the cases, and 
respondents 3 to 11 were found supe- 
rior in overall merit to the petitioner, 
that even if there was any violation of 
Govt, Order No, 1898-GD of 1973, it 
did not give any cause of action to 
the petitioner to file the petition as 
the Government Order had no statu- 
tory force and was merely an admin- 
istrative order declaring the policy 
of the Government in regard to admis- 
sion to educational institutions, which 
did not create any right in favour of 
the petitioner; and that no fundamental 
right of the petitioner had been taken 
away by not selecting him. 


3. The petition was initially heard 
by a Division Bench. A preliminary 
objection was taken before it that 
Govt. Order No, 1898-GD of 1973 being 
merely administrative in character, it 
did not create any right in favour of 
the petitioner, and consequently the 
petitioner had no cause of action to 
file the petition on account of ‘its alleg- 
ed infraction, In support of the con~ 
tention, reliance was strongly placed 
upon a Bench decision of this Court 
in Rattan Singh v. Hon’ble Chief 
Mirister, Writ Petn. No. 138 of 1977 
decided on 17-12-1977.* The Division 


bad because 
14, 15 and 


Bench, being of the opinion that the. 


view taken by this Court in Rattan 
Singh’s case (supra) was open to ques- 
tion, the petition as a whole has been 


placed before this Bench for its dis- 
posal on merits, 
4. So long as vacancies exist, a 


candidate has a right to be considered 
for admission to an educational insti- 
tution maintained by the State To 
weed out surplus candidates in excess 
of the vacancies available, the Gov- 
ernment may frame rules, or even issue 
executive instructions not having any 
statutory force, appointing bodies 
charged with the duty of judging the 


® Reported in 1978 Kash LJ 196, 
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comparative merit of the candidates, 
according to the criteria laid down by 
it. The only object sought to be achiev- 
ed by such selection is to identify and 
bring in the best talent, Holding an 
interview by a Committee consisting of 
highly qualified and conscientious per- 
sons, and adding the marks allotted at 
the ‘interview to the aggregate secured 
by the candidate in the last qualifying 
examination, is one of the permissible 
methods of judging their respective 
merit, though much may still depend 
upon the honesty and fair-play of the 
members constituting the Committee, 
(See R. Chitralekha v. State of Mysore, 
AIR 1964 SC 1823 and Subash Mohan 
Jalali v. Principal, Medical College, 
1967 Kash LJ 272: (AIR 1967 J&K 
106 (FB)). The Government may also 
make reservations for certain class or 
classes of candidates, provided such 
classification does not infringe ary 
fundamental right guaranteed under 
the Constitution, e.g. classification on 
the ground of religion, race, caste, sex 
or place of birth prohibited under 
Art. 15. Where, therefore, there is 
either no nexus between the criteria 
laid down and the object sought to be! 
achieved thereby, or where such cri- 
teria operate differently in case of dif- 
ferent candidates, who are otherwise 
similarly situated, the rule or executive 
instructions laying down the criteria 
shall be liable to be struck down as 
violative of Art. 14, Where, however, 
there is nothing inherently wrong with 
the criteria but the same are mis-ap- 
plied by the body charged with the 
duty of making selection, the act of 
the body, and not the criteria will be 
struck down by the Court. The rule, 
that an administrative or executive ' 
order or instructions issued by Govt. isj 
not open to judicial scrutiny is not a 
rule of universal application. It is now 
well settled that any suchrule, order or 
instruction, which infringes a right, fun-| 
damental or legal, or otherwise entails 
civil consequences is always amenable 
to judicial review. (State of Orissa v. 
Dr. (Miss) Binapani Dei, AIR 1967 SC 
1269 and Harijander Singh v. Selection 
Committee, AIR 1975 Andh Pra 35 
(FB)). Viewed thus, the observations 
made by their Lordships in Rattan} 
Singh’s case (supra), that no executive 
or administrative order of jeanne 
is open. to challenge, if I may say so} 
with respect, state i 
widely, 


the law much too 
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5. Turning now to the facts. of the 
ease, the criteria adopted by the Selec- 
tion Committee were made known to 
the candidates by its’ previous publi- 
cation in Government Gazette. That was 
sufficient notice in any case, 


6. Mr. Sethi’s contention that the 
criteria were not correctly applied by 
the Selection Committee is also mis- 
conceived. 100 marks were kept for 
academic merit of a candidate and 50 
marks were kept for his interview, 150 
marks in all were thus kept for judg- 
ing the overall merit of a candidate, 
In other words 100 marks were made 
equivalent to 550 marks ie, the total 
marks of the last qualifying examina- 
tion, On the very same equation, there- 
fore, 275 marks were in effect kept for 
interview, being 50% of 550 marks, 
There is thus an apparent fallacy in 
the argument of Mr, Sethi that not 275 
but only 50 marks were kept for in- 
terview, and that the marks obtained 
by a candidate at the interview were 
to be added to the marks which he 
had actually obtained in the last quali- 
fying examination to judge his com- 
parative merit. The marks obtained at 
the interview were to be added to the 
percentage of marks obtained by him 
in the last qualifying examination, 
the percentage to be worked out by 
applying the formula: 550 100. Cal- 
culated thus, respondents 3 to 11 had 
admittedly secured more marks than 
the petitioner, Obviously, therefore, 
the criteria were not applied wrongly 


in judging the comparative merit of 
the petitioner, 


7. There is no averment that either 
Government Order No. 1898-GD of 
1973 or the criteria adopted by the 
Selection Committee tended to create 
discrimination on the grounds of reli- 
gion, race, caste, sex, or place of birth, 
or that the petitioner had been refus- 
ed admission on any such ground. 
There is, thus, no infraction of either 
Art, 15 or Art. 29 (2) of the Consti- 
tution, The criteria whether good or 
bad, were uniformly applied in all the 
eases, The selection cannot, as such be 
said to be violative of Art. 14. Mr. 
Sethi, however, argued that the crite- 
ria too were violative of Art. 14, The 
criteria consisted of five heads, name- 
ly, aptitude, physical fitness, person- 
ality, general knowledge, and general 
intelligence; each carrying 10 marks. 
This contention is outside the scope of 
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the petition. Whether the criteria lack« 
ed sense of objectivity, or whether the 
percentage of marks kept for inter- 
view was so high as could make it 
possible to convert merit into de-merif 
or vice versa, I am ` not inclined to 
consider, as no proper foundation for 
the plea has been laid in the petition, 
No challenge can, therefore, be thrown 
to the selection on this ground as well, 


s 8. There being no merit in the peti~ 
tion, the same is dismissed according- 
ly, but in its peculiar circumstances 
without any order as to costs. 


MUFTI BAHA-UD-DIN FAROOQ, 
Actg. C.J.:—I am in full agreement 
with the lucid and elaborate judgmen? 
of my learned brother, Kotwal, J. 

Dr, A. S. ANAND, J.:—I also agree, 


Petition. dismissed, 


AIR 19809 JAMMU & KASHMIR 36 
FULL BENCH 
JALAL-UD-DIN C, J., MUFTI BAHA= 
UD-DIN FAROOQI AND G, M, 
MIR, JJ. 

Gwasha Lal and another, Petitioners 
v., Harji Lal and another, Respondents, 

Civil Revns, Nos, 116 of 1876 and 
3 of 1978, D/- 18-12-1979, 


(A) J. & K. Houses and Shops Rent 
Control Act (34 of .1966), S. 12 (4) — 
Scope and applicability of sub-sec. (4) 
— Whether limited to such suits alone 
in which eviction is claimed solely on 
ground of non-payment of rent. AIR 
1954 J&K 48; 1970 RCI 916 (J&K) 
1973 J&K LR 445 and 1977 J&K LE 
427: AIR 1977 NOC 368 (J. & K) 
Overruled. 


Application of sub-s, (4) of S. 12 is 
not limited to such suits only in which 
eviction is claimed solely on ground of 
non-payment of rent. It would be ap- 
plicable to the suits for eviction as 
contemplated by sub-sec. (1) of S. 12 
generally irrespective of the fact whe- 
ther eviction is claimed on the ground 
of non-payment of rent under cl. (i) 
or on any other ground mentioned in 
els. (a) to (h) or on any of thesa 
grounds in addition to the ground of 
the non-payment of rent. (Para 18) 


The sub-section opens with the words 
“if the tenant contests the suit as re- 
gards the claim: for ejectment.” These — 


EX/EX/C183/80/GDR 
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words, indicate that this . sub-section 
Tefers back to the suit as contemplat- 
ed by proviso to sub-s, (1) of Š 11, 
On principle too, this appears to be the 
true sense of these words. For the 
principle of this sub-section is that the 
tenant should have the right to oppose 
landlords’ claim for ejectment only so 
long as he pays the current and the 
arrears of admitted rent, There is no 
Treason to think why this principle 
should apply to a particular type of 
suits, say for example the types of 
suits contemplated by sub-s. (1) and 
not to other types of suits that do not 
Strictly fall within the ambit of that 
sub-section, Any attempt to limit this 
sub-section to the suits contemplated 
by sub-s. (1) would not only lead to 
anomalous results but might also ren- 
der the operation of this section dis- 
criminatory. AIR 1954 J&K 48; 1970 
RCJ 916 (J&K), 1973 J&K LR 445 
and 1977 J&K LR 427: AIR 1977 
NOC 368 (J&K), Overruled. 

(Paras 14, 23, 24) 

(B) J. & K. Houses and Shops Rent 
Control Act (34 of 1966), S. 12 (4) — 
Scope and ambit of enquiry under — 
Enquiry is to be of a summary nature. 
1979 Kash LJ 268, Overruled, 

The enquiry contemplated by sub- 
sec. (4) of S. 12 is to be of a summary 
nature and not of a regular nature in 
which the parties may be entitled to 
produce the oral evidence, (Para 16) 

The order under sub-s, (4) of S. 12 
fs intended to be of an interim nature 
in order to compel the tenant to pay 
up current and arrears of rent at the 
rate last paid, ie., at the rate implied- 
ly admitted by the tenant on pain of his 
defence being struck off at any stage 
if he commits default in such payment 
so long as the suit lasts. Therefore, 
where the tenant disputes his liability 
for the arrears or as regards the rate 
of rent last paid, the Court would be 
required to hold an enquiry and deter- 
mire the dispute but the enquiry must 
necessarily be of a summary nature. 
For, the determination is intended to 
be merely provisional subject to correc- 
tion by a regular determination in the 
same suit or in the separate suit 
depending upon the facts and circum- 
stances of each case. 1979 Kash LJ 
268, Overruled. (Paras 15, 25) 
Cases Referred : canara Paras 
1979 Kash LJ 268 10, 14, 15 
‘AIR 1977 NOC 368 G&R): SeT J &K 

LR 427 . 2, 14, 21 
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1973 J&K LR 448 2, 14, 21 


1971 J&K LR 47 2, 6, 10, 14 
1970 Ren CJ 916 (J&E) 2, 14, 21 
AIR 1954 J&K 48 2, 6, 10, 14, 21 
AIR 1953 Cal 600 10, 14 
AIR 1952 Cal 879 (FB) 10, 14 


Z. A. Qureshi and M. L, Bhat, for 
Petitioners; S. N, Raina, M, A. Nehvi 
and O, N. Trisal, for Respondents. 


MUFTI, J.: — These references arise 
under the Jammu and Kashmir Houses 
and Shops Rent Control Act, 1966. The 
questions referred to the Full Bench 
are as under :— 


(1) Is sub-s, (4) of S, 12 of the Act 
applicable to suits wherein ejectment 
of the defendant has been based also 
on the grounds other than the ground 
of non-payment of rent? 


(2) What is the scope and ambit of 
enquiry which the court is required to 
make before passing an order under 
sub-s, (4) of S, 12 of the Act? 


2. There is a difference of opinion 
in this Court as to the type of suits 
in which sub-sec. (4) of S, 12 would 
apply. One view is that this sub-sec- 
tion is limited to suits in which evic- 
tion of the tenant is claimed solely on 
the ground of non-payment of rent as 
contemplated by cl. (i) of proviso to 
sub-s, (1) of S. 11. To this effect is 
the view expressed by a Division 
Bench in Gurcharan Das v, Bodh Raj, 
AIR 1954 J&K 48, This view has 
been followed in the subsequent single 
Bench decisions in Wahi-ud-Din v. 
Sanatan Dharam Sabha, 1970 Ren CJ 
916, Madan. Lal v. Zahoor Hussain, 
1973 J&K LR 445 and Mohd, Shaffi v. 
Mohi-ud-Din, 1977 J&K LR 427: 
(AIR 1977 NOC 368) (J&K). Another 
view is that the sub-section would 
apply when in respect of suits in 
which the landlord claims eviction of 
the tenant on the ground of non-pay- 
ment of rent in addition to any other 
permissible ground as mentioned in 
cls. (a) to (h) of the proviso to 
sub-section (1) of Sec. 11. This view 
has been expressed by a learned single 
Judge in Premjit Singh v. Shiv Ram, 
1971 J&K LR 47. Yet another view 
js that the sub-section would apply to 
the suits for eviction generally irre- 
spective of the fact where the eviction 
is claimed on the ground of non-pay- 
ment of rent or on any other ground 
mentioned in clauses (a) to (h) or on 
any of those grounds. in addition to the 
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ground of non-payment of rent. This 
view finds place in a recent decision 
delivered by another learned single 
Judge in Sukh Ram v., Sat. Paul, 1979 
Kash LJ 268. 


3. As regards the scope and ambit 
of enquiry under sub-sec. (4) of Sec- 
tion 12 it has been held in the case 
of Sukh Ram (supra) that if the tenant 
denies his liability for the arrears of 
rent or disputes the rent at which it 
was last paid, the court shall deter- 
mine the same but such determination 
shall be made “only after hearing the 
parties and recording evidence, if any, 
led by them”. There is no other deci- 
sion either in favour or opposing this 
view, The decision in the case of Sukh 
Ram was, however, delivered during 
the pendency of these references, 


4, In view of the fact, that there 
was divergence of opinion in this court 
in respect of question No. 1 and the 
fact that there was no specific pro- 
nouncement as regards question No. 2, 
a learned single Judge, while hearing 
a revision petition in Mohd. Shafi v. 
Ghulam Mohi-ud-Din (Civil Revn, No, 
8 of 1978) formulated two specific ques- 
tions set out in the beginning of this 
judgment and referred them for an 
authoritative decision by a Full Bench. 
Another learned single Judge also 
noticed the divergence of opinion at 
the time of hearing another revision 
in Gwasha Lal v. Harji Lal (Civil 
Revn. No. 116 of 1976) and referred 
the case to a Full Bench for resolving 
it, 


5. In Civil Revision No. 3 of 1978 
the landlord had sued the tenant for 
ejectment on several grounds including 
the ground of. non-payment of rent as 
mentioned in clause (i) of proviso to 
sub-sec. (1) of Section 11. On 12-1- 
1978, while the suit was still pending, 
counsel for the plaintiff made a state- 
ment in the trial court and limited 
the ground of claim for ejectment to 
non-payment of rent as mentioned in 
clause (i) after giving up all other 
grounds and insisted for an order as 
provided in sub-s. (4) of S. 12, The trial 
court granted the prayer and directed 
the tenant-defendant to deposit a sum 
of Rs. 2,375/- representing arrears of 
rent as also future rent month by 
morth in the manner and within the 
‘time prescribed in the said sub-section, 
addirg that in the event of default his 
defence shall be deemed to have been 
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struck out, Agerieved by this order 
the defendant filed a revision. At the 
hearing of the revision before a learn- 
ed single Judge, it was contended on 
behalf of the defendant that the alleg- 
ed relinquishment of the grounds of 
claim was not complete and effective 
and that, in any case, the court could 
not pass an order di the defen- 
dant to deposit the rent, past or future, 
without first determining what was the 
stipulated rate of rent and what were 
the arrears of rent due and pay- 
able -by the tenant. It was further con- 
tended that in order to make such 
determination, the court ought to have 
allowed the parties to lead evidence, 
On the other hand, it was contended 
on behalf of the plaintiff: that the 
relinquishment owas complete and 
effective and that, even if it was not 
so, still the court could pass an order 
under Sec. 12 (4), that it did. It was 
further contended that Sec, 12 (4) did 
not contemplate a regular trial, What 
was required was that the court should 
permit the parties to make their sub- 
missions before making the desired 
order. In view of the rival contentions 
and conflicting decisions of this court, 
the learned single Judge formulated 
the two questions set out in the begin- 
ning and referred them for the opinion 
of the Full Bench, 


6 In Civil Revision No. 116 of 1976, 
the landlord claimed eviction of the 
tenant on the ground of non-payment 
of rent and also several other permis< 
sible grounds. On 13-5-1976, the trial 
court directed the tenant to deposit in 
the court, within a period of 15 days, 
asum of Rs, 820/- representing the 
arrears of rent upto the end of April, 
1976. The tenant failed to comply with 
the order. Consequently the court pass- 
ed an order on 1-11-1976 striking out 
his defence. Aggrieved by the orders 
dated 13-5-1976 and 1-11-1976, the 
tenant filed a revision. At the time of 
hearing of the revision another learn- 
ed single Judge noticed that there was 
difference of opinion between the deci- 
sions of this court in the cases of 
Gurcharan Dass and Premjit Singh 
(AIR 1954 J&K 48 and 1971 J&K 
LR 47) (supra). He observed that it 
was no doubt true that the judgment 
of a Division Bench had to be follow- 
ed in preference to the judgment of a 
Single Judge but it was proper and 
desirable to have the difference resolv- 
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ed by larger bench. Accordingly he 
directed that the case be placed before 
a full bench. 


7. In order to appreciate and deter- 
mine the questions before us it will 
be necessary to read Sections 11 and 12 
together. Section 11 consists of two 
sub-sections, The opening clause of 
sub-section (1) forbids the courts te 
order the eviction of the tenant from 
a house or shop, There is a proviso 
appended to it which relaxes the bar. 
The condition of relaxation is twofold, 
Firstly, that the landlord must bring a 
suit for eviction against the tenant on 
any of the grounds as mentioned in 
clauses (a) to (i) of the proviso, 
Secondly, the landlord must satisfy the 
court that such ground existed prior to 
or at the time of institution of such 
suit, The sub-section opens with a non- 
obstante clause implying that the 
ground of eviction can be neither cur~ 
tailed nor even enlarged by anything 
to the contrary contained in any Act 
or law in force in the State. Sub-sec~ 
tion (2) saves the operation of any 
contract or law which prevents the 
landlord from obtaining the relief of 
possession against the tenant. Section 
11 is clearly intended to give protec- 
tion to the tenant against eviction by 
the landlord except when such eviction 
is reasonably due or necessary. It is 
quite natural to think that the benefit 
of this protection should be available 
only when the tenant fulfils his obliga- 
tion as to the payment of rent. The 
legislature cannot be unmindful of this 
equitable principle. The Act seeks to 
make provisions to give shape to this 
principle. Section 12 is intended te 
serve this purpose. That section reads 
thus:— 


"12. When a tenant can get the 
benefit of protection against eviction. — 
(1) If in a suit for the recovery of pos- 
session of any house or shop from the 
tenant the landlord would not get a 
decree for possession but for clause (i) 
of proviso to sub-section (1) of Sec- 
tion 11, the court shall determine the 
emount of rent legally payable by the 
tenant and which is in arrears taking 
into consideration any order made 
under sub-section (4) and effect thereof 
` up to the date of the order mentioned 
hereafter, as also the amount of inter- 
est on such arrears of rent calculated 
at the rate of nine and three eights 
per centum per annum from the day 
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when the rents became arrears up tọ 
such date, together with the amount of 
such cost of the suit as is fairly allow< 
able to the plaintiff-landlord, and shall 
make an order on the tenant for pay- 
ing the aggregate of the amounts (speci- 
fying in. the order such aggregate sum) 
on or before a date fixed in the order, 


(2) Such date fixed for payment shall 
be the fifteenth day from the date of 
the order, excluding the day of the 
order. 


(3) If within the time fixed in ‘the 
order under sub-section (1), the tenant 
deposits in the court the sum specified 
in the said order, the suit, so far as it 
is a suit for recovery of possession of 
the house or shop, shall be dismissed 
by the court, In default of such pay- 
ment the court shall proceed with the 
hearing of the suit: 


Provided that the tenant shall not 
be entitled to the benefit of protection 
against eviction under this section, if, 
notwithstanding the receipt af notice 
under proviso to clause (i) of the pro- 
viso to sub-section (1) of Section 11, he 
makes a default in the payment of the 
tent referred to in clause (i) of the 
proviso to sub-section (1) of Section 11 
on three occasions within a period of 
eighteen months, 


(4) If the tenant contests the suit as 
regards claim for ejectment, the plain- 
tiff-landlord may make an application 
at any stage of the suit for order on 
the tenant-defendant to deposit month 
by month rent at a rate at which it 
was last paid and also the arrears of 
rent, if any, and the court, afier giv- 
ing an opportunity to the parties to be 
heard, may make an order for deposit 
of rent at such rate month by month, 
and the arrears of rent, if any, and on 
failure of the tenant to deposit the 
arrears of rent within fifteen days of 
the date of the order or the rent at 
such rate for any month by the fifteen- 
th day of the next following month, 
the court shall order the defence 
against ejectment to be struck out 
and the tenant to be placed in the 
same position as if he had not defend- 
ed the claim to ejectment. The land- 
lord may also apply for permission to 
withdraw the deposited rent without 
prejudice to his right to claim decree 
for ejectment and the court may per- 
mit him to do so, 
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(5) The power given under sub-sec- 
tion (4) may be exercised by courts of 
appeal with necessary adaptation.” 


8 This section fixes the terms sub- 
ject to which the benefit of the pro- 
tection against eviction shall be avail- 
able to the tenant. Sub-sections (1) to 
(3) contemplate that the ground of 
non-payment of rent as provided in 
clause (1) of proviso to Section 11 can 
be cured by the tenant after the eject- 
ment suit has been filed against him 
provided he pays the amount of rent 
legaliy payable, arrears, interest and 
costs at the earliest stage of the suit, 
This is a manifestation of the broad 
principle that the benefit of the 
protection against eviction shall be 
available to the tenant enly when he 
fulfils his obligation as to the payment 
of rent. The court is bound to deter- 
mine the aggregate amount of the rent 
legally payable, arrears, interest and 
costs and, then, direct the tenant to 
- deposit the same in the court by a 
particular date, irrespective of the fact 
‘whether he has admitted or denied the 
claim for ejectment or has remained 
ex parte: provided, of course, his de- 
fence has not been struck out under 
sub-section (4), In case his defence has 
been already struck out, then he is not 
entitled to indulgence that the order 
might have afforded him. The court is 
to pass such order before the hearing 
proceeds to the investigation of the 
claim of ejectment on merits. If the 
tenant deposits the amount within the 
time fixed, then the ground of non- 
payment of rent would be removed 
and the suit “so far as it is a suit for 


the recovery of the possession of the 
shop or house, shall be dismissed”, 
implying that the dismissal shall be 
total or only partial depending on 


whether the ground taken in the suit is 
the only ground of non-payment of 
rent or any other permissible ground 
in addition to the ground of non-pay- 
ment of rent. In the event of the ten- 
ant’s failure to deposit the amounts 
@nd within the time fixed, the court 
“shall proceed to the hearing of the 
suit” implying that the ground of non= 
payment of rent shall become irremov- 
able, and the court shall proceed to 
“investigate | such ground on merits, of 
course along with other grounds, if any, 
pleaded in the suit. In this view, sub- 
section (1) contemplates suits in ‘which 
eviction of the tenant is claimed on the 
ground of non-payment of rent, singly 
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or in combination with other permis- 
sible grounds. This is exactly what the 
opening words of sub-section (1) also 
suggest, The sub-section is limited to 
suits in which “the landlord would not 
get a decree for possession but for 
elause (i) of the proviso to sub-section 
(1) of Section 11”. That can be so in 
two cases. Firstly, when the only 
ground pleaded and proved in the suit 
is the ground of non-payment of rent. 
Secondly, when the grounds pleaded 
in the suit are more than one includ- 
ing the ground of non-payment of rent 
but the only ground established at the 
trial is the ground of non-payment of 
rent. It necessarily follows that sub- 
section (1) contemplates suits in which 
eviction of the tenant is claimed on 
the ground of non-payment of rent, 
singly or in combination with any 
other permissible ground. 


9. There is yet another reason for 
this view. The entire scheme and ob- 
ject of sub-sections (1) to (3) is to en- 
able the tenant to cure the ground of 
non-payment of rent even after filing 
of the suit though only on payment of 
rent, arrears, interest and costs, It is 
difficult to think . that the Legislature 
should have intended to grant him 
this indulgence in ome case and not in 
the other depending on whether the 
ground of non-payment of rent ap- 
peared in the suit singly or by the 
side of any other permissible ground, 
Consequently, it must be held that 
sub-section (1) would apply as much to 
suits based upon more grounds than. 
one including the ground of non-pay- 
ment -of rent as to the suits based 
solely on the ground of non-payment 
of rent. Any attempt to limit this sub- 
section to suits in which the ground 
taken is the only ground of non-pay~ 
ment of rent would not only lead to 
anomalous and absurd results buf 
might also render its operation dis- 
eriminatory. For, if, in a suit for evic- 
tion based upon more grounds than 
one including the ground of non-pay-~ 
ment of rent, all other grounds fail 
and the ground of non-payment suc« 
ceeds, the landlord would be entitled 
fo a decree on the basis of the ground 
of non-payment of rent without the 
tenant having any chance to remové 
such ground. This could never be the 
intention of the Legislature. 


10. In the circumstances, I have no 
doubt in my mind that: sub-section (1J 


- contemplates . 


1986. 


-not only suits in -which 


ejectment of the tenant ; is ` claimed 


‘solely. on the ground of ` non-payment 


of rent but also suits in which such 


`~ 


.grounds mentioned in clauses (a) 


ejectment is claimed. on more grounds 
than one including the ground of non- 
payment of rent. To the same effect is 
the view expressed by a learned single 
Judge of this court in the case of 
Premjit Singh (1971 J&K LR 47) 
(supra) and by another learned single 
Judge’ in‘ the case of Sukh Ram (1979 
Kash LJ 268) (supra). In the case of 
Gurcharan Das (AIR 1954 J & K 48), 
(supra) the Division Bench, has, how- 
ever, taken a contrary view. It has 
been held that sub-s, (1) contemplates 
only suits in which the ejectment is 
claimed solely on the ground of non- 
payment of rent, For this, the. Bench 
has drawn support from a Division 
Bench judgment of the Calcutta High 
Court in Miah Moulvi v. Sashanko 


‘Mohan: AIR 1953 Cal 600. That judg- 
-ment is based upon a Full Bench deci- 


sion of that court in T. S. R. Sarma 


v. Nagendra Bala Debi, AIR 1952 Cal 
879, Section 14 of the West Bengal 
Premises Rent Control Act, 1950 is 


the same literally as Section 12 of our 
Act. Dealing with sub-section (1) of 
Section 14, Chakravarty C. J. speaking 
for the Bench, has observed: 


“Sub-section. (1) with which the sec- 
tion begins is clearly limited to suits 
in which “landlord would not get a 
decree for possession but for clause (i) 
of proviso to sub-section (1) of Sec- 
tion. 12”, i.e. the suits in which the only 
ground which disentitles the defendant 
from protection of the Act is that he 
has defaulted in the payment of rent 
for two months. Suits in which the 
protection of the Act may be unavail- 
able to the tenant on any of the other 
to 
(h) of Section 12 (1) or any of those 
grounds in addition to the ground of 
default are rot within the ambit of 
Section 14 (1).” 


With respect, I may say that the view 
expressed in these observations is 
justified neither on principle nor on the 
terms of sub-section (1). For this, I 
rely upon the observation hereinbe~ 
fore made by me in regard to the 
ambit and scope of sub-section. (1). In 


’ the circumstances I am of the opinion 


‘that the view expressed by the Divi- 
-Bion Bench of this court in the case of 
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Gurcharan Das, (supra) based, -as it | 
really is, on the. decision of the Cal- 
ertta High Court in T. S. R. Sarma’s 
case (supra) is not correct and I re- 
spectfully say so. 


11. At this stage may be noticed 
certain observations made by the learn- 
ed single Judge in the case of Sukh 
Ram (supra). While dealing with sub- 
on (1), he has, inter alia, observed: 

AN Sub-section (1) ` envisages a 
situation where there is no contest to 
either the rate of rent, the quantum 
of rert or the service of notice under 
proviso to clause (i) of Section 11 and 
the ejectment is possible only on the 
ground mentioned in clause (i). The 
moment a dispute in regard to any one 
of these matters is raised by the ten- 
art the litigation shall have to enter 
the arena of sub-section (4)......” 
With respect, I may say that these 
observations do not state the law cor- 
rectly. The power of the court to 
make an order as provided in sub-sec- 
tion (1) is not limited by the rature 
and character of the defence set up by 
the defendant. The power is subject to 
two conditions only. First condition is, 
that suit for eviction must necessarily 
contain a ground of non-payment of 
rent whether singly or in combination 
with other permissible grounds. This 
condition flows from the letter and 
spirit of the sub-section with which 
the learned single Judge has not dis- 
agreed. The second condition is, that 
the defence should not have been al- 
ready struck out under sub-section (4). 
This is what necessarily follows from 
the words “taking into consideration 
any order made under sub-section (4)” 
used in this sub-section. In the circum- 
stances, these observations cannot be 
treated to be laying down a good law 
and must be overruled. 


12. At another place, while dealing 
with sub-section (3), the learned Single 
Judge has observed as under :— 

abaces Sub-section (3) of Section 12 
of the Act is not happily worded, inas- 
much as it only says that “in default 
of such payment the court shall pro- 
ceed with the hearing of the suit”. 
What purpose would be served by fur- 
ther hearing of such a suit where the 
parties are not at issue on any point? 
The court in such a case would have 
no option but to pass a decree for 
ejectment. against the tenant, as also 
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for arrears of rent, provided a decree 
for recovery of the same is also claim- 
ed in the suit. The expression “hear- 
ing of the suit” used in sub-section (3) 
shall in the context merely imply 
hearing for the purpose of passing tha 
decree prayed for,” f 

With respect, I may again say 
these 
the law correctly, The words “in de- 
fault of such payment the court shall 
proceed with the hearing of the suit” 
used in sub-section (3) are intended to 
eonvey that an order under sub-section 
(1) must be made at an early stage of 
the suit and in any case before the 
hearing proceeds to the investigation 
of the claim for ejectment on merits, 
Obviously, because there is every sense 
in non-suiting the landlord at the 
threshold and none if, after he has 
gone through the entire gamut of the 
trial, he is asked to accept the ren? 
and arrears ete, and the ground of non=- 
payment of rent is allowed to be cur- 
ed. The Legislature has, therefore, 
sought to provide that after the ground 
of non-payment has become incurable, 
the landlord shall proceed to prove the 
same on merits and if he is ultimately 
successful in proving this ground, a 
decree for ejectment shail follow. In 
the circumstances, the view expressed 
by the learned single Judge, that a de» 
cree shall immediately follow the de- 
fault under sub-section ` (3), does not 
reflect the true sense of the words 
mentioned above, 


that 


13. Then comes sub-section (4), This 
sub-section contemplates that the ten- 
ant shall have the right to oppose land~ 
lord’s claim for ejectment only so long 
as he pays admitted rent, past and 
present, without let or hinderance, 
This is another manifestation of the 
broad principle enshrined in Section 
12 that the protection against eviction 
shall be available to the tenant only 
when he fulfils obligation as to the 
payment of rent, On its terms, the 
sub-section enables the landlord to ap- 
ply for an order directing the tenan? 
to deposit the arrears of rent due in 
respect of the disputed premises and 
also the month to month rent aft the 
rate last paid, if only the tenant con- 
tests the claim for ejectment, The 
court is empowered to make an order 
to this effect after giving an opportu- 
nity to the parties to be heard on 
merits of the application, Where the 
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court makes such order, the tenant is 
bound to deposit the arrears of rent 
within 15 days from the date of order 
or the rent at such rate for any month 
by fifteenth day of the next following 
month, In default of such payment, 
the court is required to order the de- 
fence of the tenant-defendant against 
ejectment to be struck out and rele- 
gate him to the same position as if he 
had not defended the claim for eject- 
ment. Two questions of construction 
arise for decision viz. (1) what type 
of suits is covered by this sub-section 
and, (2) what is the ambit and scope 
of the words used, “after giving an 


opportunity to the parties to be heard” 


in this sub-section, 

14. The sub-section opens with the 
words “if the tenant contests the suit 
as regards the claim for ejectment”, 
These words, to my mind, 
that this sub-section 
to the suit 
proviso to sub-section (1) In thi 
view, this sub-section would apply to 
the suits for eviction generally irre< 
spective of the fact whether eviction is 
claimed solely on the ground of non- 
payment of rent under clause (i) or on 
any other ground as mentioned in 
clauses (a) to (h) of proviso to sub- 
section (1) of Section 11 or on any of 
those grounds in addition to the ground 
of non-payment of rent. On principle 
too, this appears to be the true sense 
of these words, For, the principle of 
this sub-section is thaf the tenant 
should have the right to oppose land- 
lord’s claim for ejectment only so long 
as he pays the current and the arrears 









templated by sub-section (1) and not 
to other type of suits that do not 
strictly fall within the ambit of that 
sub-section, Any attempt to limit this 
sub-section to tha suits contemplated 
by sub-section (1) would not only lead 
to anomalous results but might also 
render the operation of this section 
discriminatory, For, in a case where 
ejectment is claimed on any ground 
other than the ground of non-payment 
of rent, the tenant will be at liberty 
to withhold the arrears of rent and 
even refuse to pay the current 
rent without any effect on his right to 
contest the claim for ejectment where- 
as the same would not hold true if the 


> 
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suit is based upon the ground of non- 
payment of rent singly or in combina- 
tion ‘with any other principal ground, 
This.is manifestly absurd and even 
makes the operation of sub-section (4) 
discriminatory which could never be 
intended by the Legislature. In the 
eases of Gurcharan Das and Premijit 
Singh (AIR 1954 J&K 48 and 1971 
J&K LR 47) (Supra) it has, however, 
been held by this court that sub-sec- 
tion (4) applies only to the type of 
suits contemplated by sub-section (1). 
For this, the reason given in the case 
of Gurcharan Das is that “use of the 
article “the” with the word “suit” 
shows that sub-section (4) is dealing 
with the same suit as has been dealt 
with in the previous sub-section” but 


no ostensible reason has been given in | 


the case of Premjit Singh. In support 
of this view reliance has been placed 
on the decision of the Calcutta High 
Court in the case of Miah Moulvi, 
(AIR 1953 Cal 600) (supra) which, as I 
have said earlier, is actually based up- 
ona Full Bench judgment of that 
court in the case of T. S. R. Sarma 
(AIR 1952 Cal 879) (supra). With re- 
spect, I would say that the reasoning 
given is sustainable neither on prin- 
ciple nor on the terms of sub-section 
(4. Iam therefore, of the considered 
opinion that sub-section (4) would ap- 
ply to the suits for eviction as con- 
templated by sub-section (1) of Sec- 
tion 11 generally irrespective of the 
fact whether the eviction is claimed 
solely on the ground of non-payment 
of rent under ‘clause (i) or on any 
other ground: as mentioned in clauses 
(a) to (h) or any of these grounds in 
addition to the ground of non-payment 
of rent under clause (i). This is also 
the view expressed in the case of 
Sukh Ram (1979 Kash LJ 268) (supra) 
with which I agree. The view to the 
contrary expressed in the case of Gur- 
charan Das, is not correct and is over- 
ruled. Accordingly it must also be held 
that the cases of Wahi-ud-Din, Madan 
Lal and Mohd. Shaffi. (1970 Ren CJ 916) 
(J & K), 1973 J & K LR 445 and 1977 J & 
K LR 427: AIR 1977 NOC 368 (J & K) 
(supra), in which the decision in the 
case of Gurcharan Das has been fol- 
Vi have not been correctly decid- 


15. Then comes the question, whaf 
is the ambit and scope of the words 
"by giving an opportunity to the par- 
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ties to be heard” used in sub-section 
(4)? The answer to this question, in 
turn, depends upon the questicn: what 
is the nature and character’ of the 
order contemplated by this sub-section? 
It is not difficult to see that the order 
is intended to be of an interim nature 
in order to compel the tenant to pay 
up current and arrears of rent at the 
rate last paid, ie. at the rate impliedly 
admitted by the tenant, on pain of his 
defence being struck off at any stage 
if he commits default in such payment 
so long as the suit lasts. Therefore, 
where the tenant disputes his liability 
for the arrears or as regards the rate 
of rent last paid, the court would be 
required to hold an enquiry and deter- 
mine the dispute but the enquiry must 
necessarily be of a summary nature. 
For, the determination is intended to 
be merely provisional subject to correc- 
tion by a regular determination in the 
same suit or in the separate suit 
depending upon the facts and circum- 
stances of each case. In the circum- 
stances I am of the opinion that the 
enquiry contemplated by sub-section 
(4) is to be a summary enquiry and 
not a regular enquiry in which oral 
evidence may be examined. Jn the 
case of Sukh Ram, (1979 Kash LJ 268) 
(supra) the learned single Judge, has, 
however, held- that the expression 
“after giving an opportunity to the 
parties to be heard” must nacessrily 
include an opportunity to lead evi- 
dence also and then he has amplified 
this position observing as under:—~ 
ATA If the defendant-tenant does 
not admit his liability to deposit the 
arrears of rent or the monthly rent 
payable; the court is bound to deter- 
mine such amount itself but only after 
hearing the parties and recording evi- 
dence, if any, led by them.” 
In view of what has been stated above, 
I would say with respect, that the 
law laid down in these observations is 
much too wide. It hardly leaves any 
room for distinction between sub-sec- 
tion (1) and sub-section (4) although 
the distinction is much too clear to be 
elaborated. 


16. For the reasons stated above my 
answer to the two questions set out in 
the beginning would be as follows:— 
QUESTION NO. 1 

Sub-section (4) of Section 12 would 


be applicable to the suits for eviction 
as contemplated by sub-section {1) of 
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jertion 11- generally irrespective- of the- 
fact ‘whether eviction. is claimed on the: 


ground of no“ payment: of ‘rent: under 
clause (i) or on any other ground men~ 
tioned in clauses (a) to (h) or on any 
of those grounds in addition to the 
ground. of the. non-payment of rent, 
QUESTION NO. 2 i 
The eng ury. contemplated by sub- 
section (4) of Secticn 12 is to be of a 
summary ‘nature and not of.a regular 
nature in which the parties may be 
entitled to produce the oral evidence. 
17-18. In the view expressed above 
Civil Revision No. 116 of 1976 fails. It 
is . dismissed accordingly. So far as 
Civil Revision No. 3 of 1978 is con~ 
cerned, the same, along with this opi- 
nion, shall be placed before the learn- 
ed Single Judge, concerned and, 
his absence, before any available bench 
competent to hear the same 
MIR, J.:— I agree. 


MIAN JALAL-UD-DIN, C. J.:— 19. 
I have had the benefit of going 
through the elaborate and lucid judg- 
ment prepared by my learned brother 
Mufti, J. 

.20. The following two gasto 
have been referred to the Full Bench 
for an authoritative pronouncement. 

(1) Is sub-s. (4) of S. 12 of the 


Act applicable to` suits wherein eject, 


ment of the defendant has been based 
also on the grounds other than the 
ground of non-payment of rent? 


(2) What is the scope and ambit of > 


enquiry which the Court is required to 
make before passing an order under 
sub-s. (4) of S. 12 of the Act? 

I agree with the reasoning adopted and 


the conclusions arrived at by my 
learned brother that sub-section - 
(4) of Section 12 of the Houses 
and Shops Rent Control Act, (here- 
‘inafter referred to as “The Act”) 
would apply to suits for eviction as 
contemplated by, sub-s. (1) of S. 11 


generally irrespective of the fact whe- 
ther the eviction is sought on the 
grourd of non-payment of rent under 
cl. 0) or any other ground mentioned 
in cls. (a) to (h) or any other such 
ground in addition to the ground of 
non-payment of rent; and further that 
the enquiry contemplated by sub- 


‘sec. (4) of S. 12 of the Act is to be of 


a summary nature, . 


91, “There has ` been sci ie of 
‘opinon in this Court: onthe proposi- 


‘Gwasha -Lal v, Harji Lal. : (FB) 
'-tions" 


‘In these 


in - 


AER: 


of : law 
Full Bench. I was. a party to. certain 


decisions’. of . this -Court namely Madan’ 


Lal v. Zahoor Hussain, - Civil Second 
Appeal .No. 119 of 1972,. reported . as 
1973 J&K LR 445 and Mohammad 
Shafi v. .Mohi-ud-Din;,; Civil © Revn. 
No. 53 of 1977 reported as 1977 J & K 
LR 427 : (AIR 1977 NOC 368 (J&K). 
decisions, I expressed the 
view that sub-s. (4) of -S. 12 
‘Act would apply to a suit where thé 
plaintiff's suit for ejectment is wholly 
and solely based on the ground of 
non-payment: of rent; and where there 
are other grounds taken in the suit 
sub-cl. (4) of S. 12 of the Act would 
not apply. This view was expressed 
following the decisions given by a 
Division Bench of this Court in AIR 
1954 J & K 48 and 1970 Ren CJ. 916. 
The soundness of the proposition of 
law laid down ‘by the Division Bench 
was not challenged before me in any 
of the above mentioned cases. Being a 
decision of Division Bench it was bind- 


canvassed . before the: 


ow 


of the | 


ing.on the Single Bench. Now that the , 


matter has been referred to the 


Bench, I think that I should recon- 


Full | 


sider my earlier view taken in the- 


above mentioned cases, 


us 


22. It has bien debated before 
that the words used in S. 12 of. the 
Act are significant inasmuch as what 


that section envisages is that if in a- 


suit for recovery of possession of any 
house or shop from the tenant, the 
landlord would not get a decree for 
possession but for cl. (i) of the pro- 
viso to sub-s. (1) of S. 11 of the Act, 
the: Court shall determine the amount 
of rent legally payable by the tenant 
including the arrears, Emphasis has 
been laid down on the words “but for 
cl. (i)” and it is argued that S. 12 is 
limited to those suits in -which the 
landlord would not get a decree for 
ejectment but only on the  grourd 
mentioned in cl. (i) of the proviso to 
sub-s. (1) of S. 11 of the Act. In other 
words, the section is applicable orly 
to those suits in which the sole 
ground taken which disentitles the 
defendant from protection of the Act 
is that the tenant has committed de- 
fault in payment of rent. for two 
months. ` Classes of suits in which the 
landlord. claims eviction on 
grounds also .as mentioned in cls. 


(a) 


‘to (h) of S. 12 (1) of the Act in addi- 


tion to’ :the ground. of default,. do not 


a 


other ~ 


on 


1880 ^ 
fall. -within. ‘the ambii a S 12 7 rof 


‘the: Act, 


23. Ona careful consideration of the 


_ merits of this. argumert, I am of the 


view that what is sought to be 
vassed by the learned counsel for 


can- 
the 


, defendant is not the correct exposition 


_ jelaimed only 


' of the premises for his own. use 


_ purposes, 


of law. The ‘expression “the landlord 
would not get a decree for possession 
but’ for cl. (i) of the proviso to sub- 


ysec, (1) of S. 11”. does not necessarily 


limit the application of the section 
only to those suits in which eviction is 


payment of rent. These words do con~- 
vey the meaning that it is permissible 
to pass a decree. for ejectment only on 
the ground mentioned in cl. (i) but 
these words cannot be construed to 
mean that the. suit must be based upon 
the sole ground of default of payment 
of rert. That would be stretching the 
language too far and to an wunreason- 
able limit. 
24. Again, conceivable 


cases are 


“where a landlord’ may claim eviction 
of the tenant on the ground of default 


of payment of rent and also on other 
grounds namely reasonable sequireient 
an 
occupation, for building and rebuilding 
and such other permissible 
grounds. Does it mean that a bad 
tenant is entitled to claim protection 


' because the plaintiff has based his suit 


~ 


for eviction on other grounds also? 
Does it give impunity to a bad tenant 
from being evicted because of other 
grounds taken by the landlord in the 
suit? In my opinion such a situation 
cannot be countenanced as it would 
put premium on bad tenants. Nor do 
the relevant provisions of the Act indi- - 
cate anything like that. For the fore- 
goirg reasons, I am, therefore, of the 
clear opinion that sub-s. (4) of S. 12 
of the Act. would apply to suits 
wherein the ejectment of the defen- 
dant is claimed also on other grounds 
besides the ground of non-payment of 
rert. 


25. I need not dilate upon the 
merits of the Question No. 2 inasmuch 
as my learned brother has elaborately 
dealt with this aspect of the matter. 
The enquiry contemplated by sub-s. (4) 


_fof S. 12 of the Act is not to be a full- 


i fledged -enquiry, 


but what is. required 
is that the enquiry should ‘be of sum- 


mary nature- in. which the parties may - 


“2D. S. ‘Bist -&: Co: v. 


on the ground of non- . 
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State 
-be afforded . an` " opportunity . to` -be 
heard. ; co. as 


Order accordingly. 
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MUFTI BAHA-UD-DIN FAROOQI AND 
I K: KOTWAL; JJ. , 

M/s. D. S. Bist & Co. and ete, Peti- 
tioners v. State of J. and K. and others, 
Respondents. l 

C. M. P. (Arb.) Nos. 99, 100, 103 and 
168 of 1977, D/- 19-5-1979. 


(A) Constitution of India, Art, 246 — 
J and K_Arbitration Act (2 of 2002 Smvt.), 
Section 41 (a) (as amended by Act 8 of 
1977) — Amendment of Section 41 (a) — 
Retrospective operation — Does not over- 
rule previous orders of courts but only 
takes away legal basis of those orders — ` 
Amendment is not unconstitutional. 


The State Legislature did not trans- 
gress its limits by amending Cl. (a) of 
Section 41 with retrospective operation. 
It admittedly had the competence to 
make law in regard to arbitration and 
prescribe procedure therefor. The 
Amending Act does not overrule the 
previous orders passed by the Courts, 
but it only takes away the legal basis of ` 
those orders leaving it to the Courts 
themselves to say whether or not they 
could have passed such orders, had the 
law at the relevant time been the one 
which has been declared by the Amend- 
ing Act. AIR 1944 FC 86, AIR 1973 SC 
405, AIR 1970 SC 192, Rel. on; AIR 1971 
Ker 98 (FB), Disting. (Paras 10, 12) 


(B) Constitution of India, Art. 14 — 
J. & K. Arbitration Act (2 of 2002 Smvt.), 
Section 41 (a) (as amended by Act 8. of 
1977) — Provision to realise Government 
dues without temporary legal hurdles — 
Government treated as a class by itself 
— Art. 14 of Constn., not violated. 

The object behind the amendment of 
Section 41 (a) appears to be speedy re- 
alisation of public money for meeting 
the day to day needs of the Government. 
There is a clear nexus between the ob- 
ject and the right conferred upon the 
Government to realise its dues without 
temporary legal hurdles. Needs of the 
State are undoubtedly far .more. impor- 
tant than those of a private individual. 
The differentia which distinguishes Gov- 
ernment from a private individual thus - 


IW/JW/E91S/79/AS/SSG =? 
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becomes quite infelligible. The Govern- 
ment as such has to be treated as a class 
by itself and this classification cannot be 
said to be violative of Article 14 of the 
Constitution of India. (Para 13) 

(C) J. and K. Arbitration Act (2 of 
2002 Smvt.) Section 41 (a) (as amended 
by Act 8 of 1977) — Recovery of Govern- 
ment dues — Power of Court to stay 
recovery by interim orders taken away 
— Such power could not be exercised 
by Court under Cl. (b) as well in view 
of the expression “subject to the pro- 
visions of this Act and the Rules made 
thereunder”. (Para 15) 


‘Cases Referred: Chronological Paras 


AIR 1973 SC 405: 1973 Tax LR 1951 10 
1971 Tax LR 1057:1971 Ali LJ 919 (FB) 
10 


AIR 1971 Ker 98 (FB) 
AIR 1970 SC 192 
AIR 1944 FC 86 10 
AIR 1944 FC 1: 1944 FCR 61 10 
(1926) 38 Com LR 153 Federal Commr. 

of Taxation v. Munro 10 

J. L. Sehgal, T. S. Thakur, R. S. Mehta 
and C. L. Kotwal, for Petitioners-forest 
lessees, Amar Chand, for. the State. 

I. K. KOTWAL, J.:— This order will 
dispose of CMPs Nos. 99, 100, 103 and 
168 of 1977 and application dated 9th 
Dec. 1977 made in Arb. application No. 59 
of 1968. All these petitions arise out of 
‘proceedings which have been initiated 
by different forest lessees from whom 
the Government is claiming certain 
amounts as arrears of forest dues, but re- 
ecoveries whereof are said to have been 
stayed by the Court. i 

2. CMP No. 99 of 1977 arises out of 
Arbitration application No. 69 of 1967. 
It is an application under Section 20 of 
the Arbitration Act in which the award 
is yet to be given by the Arbitrator. In 
this case the Arbitrator had in the first 
instance stayed the recovery of the dues 
claimed by the Government but later on 
he revoked the said order on 25-9-1970. 
‘The court again stayed the recovery of 
the dues vide its order dated 8-10-1971. 

3. CMP No. 100 of 1977 arises out of 
Arbitration application No. 63 of 1970. 
An application under Section 33 of the 
Arbitration Act for setting aside an award 
made against the petitioner lessee was al- 
lowed by the Court vide its order dated 
13-19-1974 and the award was remitted 
‘back to the Arbitrator for its reconsidera- 
tion. It is still pending his reconsidera- 
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tion. No order staying recovery of the 
dues has been passed by the Court in 
fhis case, 

4. CMP No, 108 of 1977 arises out of 
Arbitration Application No. 7 of 1975. 
Tt is an application under Section 33 of 
the Arbitration’ Act for setting aside the 
award made against the petitioner- 
lessee. The recovery of dues has been 
stayed by the. court vide its order dated 
6th Nov. 1975, 

5. CMP No. 168 of 1977 arises out of 
an appeal filed by the lessee against an 
order of a learned single Judge of this 
Court refusing to set aside the award 
made against it by the Arbitrator. Re- 
covery of the sum awarded has been 
stayed by the court in this case vide its 
order dated 9-7-1975. 

6. Application dated 9-12-1977 per- 
tains to Arbitration application No. 59 
of 1968, which is an application under 
Section 30 of the Arbitration Act made 
by the lessee for setting aside the award 
made against him and the recovery of 
the sum awarded has been stayed by the 
court vide its order dated 2-6-1972. 

7. Applications have been made on 
behalf of the State that the orders pas- 
sed by the court from time to time stay- 
ing recoveries of Govt. dues in the afore- 
said cases may be vacated. These appli- 
cations are based upon the amendment 
which has been made in Sections 13 and 
41 of the Arbitration Act (hereinafter 
‘the Act’) vide Act No. VIN of 1977 
thereinafter ‘the Amending Act’) Before 
the amendment Section 41 stood as under: 

“Procedure and powers of Court — 
Subject to the provisions of this Act and 
ef rules made thereunder— 

(a) the provisions of the Code of Civil 
Procedure (X of 1977) shall apply to all 
proceedings before the Court, and to all 
appeals, under this Act, and . 

(b) the Court shall have, for the pur- 
pose of, and in relation to, arbitration 
proceedings the same power of making 
orders in respect of any of the matters 
set out in the Second Schedule as it has 
for the purpose of and in relation to, 
any proceedings before the Court: 

Provided that nothing in Cl. (b) shall 
be taken to prejudice any power which 
may be vested in an arbitrator or um- 
pire for making orders with respect to 
any of such matters”. 

8. By the Amending Act, Cl. (a) was 
substituted by the following: 
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“Amendment of Section 41. Act II of 
2002. In Section 41 of the Principal Act, 
for cl. (a) the following clause shall be 
and shall always be deemed to have 
been substituted, namely ;— 

(a) the provisions of the Civil P. C, 
{X of 1977) shall apply to all proceedings 
before the: Court and to all appeals, 
under this Act, except that the provi- 
sions of Rr. 1 to 5 of O. XXXIX and 
Section 151 in so far as it relates to is- 
suance of interim orders by way of in- 
junction-stay or in any other manner 
whatsoever, shall not apply to proceed- 
ings, before the Court, in which arrears 
due to the Government are involved.” 
Besides amending Section 41 another 
cL (f) was added to Section 13 of the 
Act, which reads this: 

Amendment of S. 13, Act II of 2002 
r — The full stop at the end of cl. ‘(e) of 
Section 13 of the Jammu and Kashmir 
Arbitration Act, 2002 (hereinafter re- 
ferred to as ‘the principal Act’) shall be 
substituted by semi-colon and thereafter 


the following clause shall ba added, 
namely : 
“(fj issue an interim order by way 


of an injunction or stay or appointment 
of a receiver or in any other manner as 
provided in the Civil P. C. Samvat 1977", 

9. Mr. Amar Chand appearing for the 
State has in support of the aforesaid ap- 
plications contended that amendment of 
Section 41 being retroactive in operation 
the orders passed by the court staying 
recovery of Govt, dues ceased to hava 
ď any force, and therefore, deserved to be 
` immediately vacated, adding that, such 
orders after the Amending Act could ba 
passed by the Arbitrator alone, The 
contentions raised on behalf of the Tese 
sees on the other hand are tha? the 
Amending Act was beyond the com- 
petence of the State Legislatura inas- 
much as Ñ had the effec! of overruling 
the orders passed by the courts from 
time to time, that the Amending Act con< 
travenes Art, 14 of the Constitution of 
India inasmuch as it made a hostile dis- 
crimination between the Government and 

a private individual praying for the same 
relief and tha? if has taken away legal 
_ Tights as well as remedies of the Titigan? 
«x in arbitration proceedings, In the alters 
native, if has been argued tha? even if 
the Amending Act is held to be constitu- 
tionally valid, powers of the courts fo 
issue interim imjunctions efo under 
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Cl. (by of Section 41 have remained to- 
tally unaffected. 


10. It is now well settled that 
Legislature is competent to make laws 
adding to or abridging or even taking 
away the powers of Courts with retro- 
spective operation, provided it has com- 
petence to legislate over the subject 
matter and provided further that by do- 
ing so, it does not itself directly decide 
cases pending before courts of law or 
overrule those earlier decided by them. 
TE may alter the law in retrospect so 
as to affect the decisions of the pending 
cases or even cases already decided on 
the basis of the law as-.it stood at the 
time of their decision but if cannot over- 
tule such decisions. If must acknowledge 
the correctness of the decisions already 
rendered though it may amend the law 
with retrospective operation whereby 
such decisions are automatically neutra- 
lized. In short its acts should be merely 
legislative and not judicial. The well- 
known distinction between a “legislative 
act” and a “judicial act” was succinctly 
brought out by Spens C. J. in Basanta 
Chandra v. Emperor, AIR 1944 FC 86 
wherein Tegislative competence of the 
Governor of Bihar to amend  sub-sec- 
tion (2) of Section 10 of Restriction and 
Detention Ordinance (3 of 1944) fell for 
determination, This Sub-section read as 
under : 


“If at the commencement of this Ordi- 
nance there is pending in any Court any 
proceeding by which the validity of an 
order having effect by virtue of Sec- 
tion 6 as if if had been made under this 
Ordinance is called in question, that pro- 
ceeding is hereby discharged.” 

The cour? answered the question in the 
following words: 


“The distinction between a “legisla- 
tive” act and a ‘judicial’ act is well- 
know though in particular instances it 
might not be easy to say whether an act 
should be held to fall in one category 
or in the other, The Legislature is only 
authorised to enact laws, .Some of the 
pending proceedings hit at by Cl, (2) of 
Section 10 may raise questions of fac’ 
and their determination may wholly de- 
pend upon questions of fact and not 
upon any rule of law, as, for instance, 
when it is alleged that an order of deten- 
Gon was not really the act of the autho- 
Ty by whom if purports fo: have been 
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made or that it was a ‘mala fide order > 


or one made by a person who had not 
been authorised to make it. A direction 
that such a proceeding is discharged is 
clearly a judicial act and not the enact- 
‘ment of a law. This question was dis- 
cussed at some length in the judgment 
of this Court in 1944 FCR 61: (AIR 1944 
FC 1). The nature of the provision then 
considered was essentially different from 
el. (2) of S. 10 of the prseent Ordinace. As 
explained in that judgment, the position 
there was that certain cases had in fact 
been tried by Tribunals constituted under 
an earlier Ordinance and decisions had 
been pronounced by those Tribunals, but 
the jurisdiction of those Tribunals was 
negatived by a decision of this Court. 
The later Ordinance provided that those 
decisions should be treated as decisions 
of duly constituted Tribunals. Applying 
the test laid down in (1926) 38 Com LR 
153 this Court ‘held that that did not 
constitute an exercise of judicial power 
by the Ordinance making authority. But 
here there has been no investigation or 
decision by any Tribunal which the legis- 
lating authority can be deemed to have 
given effect to. It is a direct disposal of 
cases by the Legislature itself’. 


A similar question arose in M/s, Tirath 
Ram Rajindra Nath v. State of U. P., 
AIR 1973 SC 405 wherein the Court held: 

“Now coming to the 2nd contention of 
Dr. Singhvi, we fail to see how the ques- 
tion of lack of power now arises in view 
of Section 3AB. While developing his 
_ contention, No. 2 Dr. Singhvi urged that 
the legislature has unauthorisedly en- 
croached on the judicial power. The 
amended Section 3AB merely intradicts 
the decision rendered by the High 
Court and has not removed the want of 
power noticed by the High Court. We 
are unable to accede to this contention. 
The legislature has not purported either 
directly or by necessary implication to 
overrule the decision of the Allahabad 
High Court in Krishna Brick Field’s 
ease, 29 STC 15: (1971 Tax LR 1057) 
(FB) (All). On the other hand it has ac- 
cepted the decision as correct but has 
sought to: remove the basis of the deci- 
sion by retrospectively changing the law. 
This court has pointed out in several 
eases the distinction between encroach- 
ment on the judicial power and the nul- 
lification of the effect of a judicial ‘de- 
cision by changing the law retrospective 
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ly. ‘The former is outside the: competence - 
of the legislature but latter is | within 
its permissible limits. In the 


by remove the basis of the decision ren- 
dered by the High Court. Such a coursa 
cannot be considered as an encroachment 
on the judicial power.” 


11. Similarly in Shri Prithvi Cotton 
Mills Ltd. v. Broach Borough Municipa- 
lity, AIR 1970 SC 192 certain tax impos- 
ed by Gujarat Municipality had been de- 
clared invalid by the Gujarat High Court . 
on the ground that the Municipality did 
not have power to impose the said tax 
under the existing statute. Thereafter, 
the legislature passed a validating Act 
adding a provison to the existing Act 
under which power in retrospect was 
given to the Municipality to levy such a 
tax and including in it another section 
validating the tax previously imposed by 
it. It was conceded that the legislature did 
have the competence to invest the Muni- 
cipality with the power to levy tax. 
The. Supreme Court negatived the con- 
tention of the tax payers that the pro- 
vision validating the tax previously im- 
posed by the Municipality and declared 
valid under the validating Act was a judi- 
cial - act which was beyond the com- 
petence of the legislature with this ob- 
servation : 


decision must al- 
ways bind unless the conditions on which 
it is based are so fundamentally altered 
that the decision could not have been 
given in the altered circumstances. Or- 
dinarily, a Court holds a tax to be in- 
validly imposed because the power to tax 
is wanting or the statute or the rules or 
both are invalid or do not sufficiently 
create the jurisdiction. Validation of a 
tax so declared illegal may be done only 
if the ground of illegality or invalidity 
are capable of being removed and are. 
in fact removed and the tax thus made 
legal. Sometimes this is done by provid- 
ing for jurisdiction where jurisdiction 
had not been properly invested before. 
Sometimes this is done by re-enacting 
retrospectively a valid and legal’ taxing 
provision and then by fiction making the | 


‘tax already collected to stand under the 


re-enacted law. Sometimes the legisla- 


‘ture gives its own meaning and- inter- 


prétation of the law‘ under which the tax 


instant ` 
_case what the legislature ‘has done js to. 
amend the law retrospectively and there- 


1980 


was -colleeted -and.- by legislative. fiat 
makes the- -new meaning binding upon 
Courts. The legislature may follow any 
` one method or all of them and while it 
does so it may neutralise the effect -of 
the earlier decision of the Court which 
. becomes ineffective after the change of 
the law.- Whichever method is -adopted 
it must be within the.competence of the 
legislature and legal and adequate to 
- attain the object of. validation. If the 
. legislature has the power over the sub- 
ject-matter and competence to make a 
valid law, it can at any time make such 
.a valid law .and make it retrospectively 
so as to bind even past transactions. The 
validity of a validating law, therefore, 
depends upon whether the legislature 
possesses the competence which it claims 
over the subject-matter and whether in 
making the validation it removes the de- 
fect which the Courts had found in the 
-existing law and makes adequate provi- 
sions in the validating law for a valid 
imposition of the tax.”: 
The Full Bench decision of the Kerala 
High Court in V. N. Narayanan v. State 
of Kerala, AIR 1971 Ker 98 relied upon 
by: the learned counsel for the lessees, 
is clearly distinguishable. In this case 
Sub-section (7) of Section 125 of Kerala 
‘Land Reforms Act (No. 1 of 1964) -as 
amended by Act No. 35 of 1969 was de- 
clared beyond - the competence of the 
State Legislature on the ground that it 
cancelled all previous orders passed by 
the courts issuing temporary injunctions 
or making appointment of Receivers. | 
12. Viewed thus, the State Legisla- 
ture did not transgress ‘its limits by 
amending Cl. (a) of Section 41 with re- 
rospective operation. It admittedly had 
the competence to make law in regard to 
arbitration and prescribe procedure there- 
for. The Amending Act does not over- 
rule the previous orders passed by the 
courts, but it only takes away the legal 
basis of those orders leaving it to the 
courts themselves to say whether or not 
they could have passed such orders, had 
the law at the relevant time been the 
. fone which has been declared by the 
Amending Act. The first ground urged 
on behalf of the lessees is, therefore, 
‘overruled. N 
- 13.. Turning now to the other two 
grounds, the same also appéar to be 
equally untenable. To begin with, the 
«jobject behind. the amendment of S. 41 (a) 
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` tion of the lessees 


-tifies the 


State 


appears: to... be speedy realisation. 
of public money. for meeting the day| - 
to day needs of the Government. There| . 
is a clear nexus between the object and 
the right conferred upon the Govern- 
ment to realise its: dues without tem- 
porary legal. hurdles. Needs of the State 
are undoubtedly far more important 
than those of a private individual. The 
differentia which distinguishes Govern- 
ment from a private individuaj thus be- 
comes quite intelligible. The Govern- 
ment as such has to be treated as a class 
by itself and this classification cannot be 
said to be violative of Article 14 of the 
Constitution of India. 


14. As regards the third ground, suf- 
fice it to say that right of a litigant, who 
obtained stay order, or injunction has 
not been taken away; only the forum 
has been changed. By adding Cl. (f) 
to Section 13 the Arbitrator has been 
empowered to stay recoveries of Govern- 
ment dues. ‘What orders could be ob- 
tained from a court prior to the Amend- 
ing Act can mow be obtained from the 
Arbitrator. It cannot, therefore, be rea- 
sonably contended that the Amending 
Act has taken away the said rights or re- 
medies of the litigants in any manner. 
. 15. This brings me to the last conten- 
that in spite of ‘the 
amendment made in Cl. (a) powers of the 
court under Cl. (b) to issue interim in- 
junctions etc. have remained unaffected. A 
court according to them, has still all the 
powers vested in it under Sch. B of the 
Act including power to issue temporary 
injunctions which have not been specifi- 
cally taken away by the Amending Act. 
Three expressions, namely, “proceedings 
before the court”, “arbitration proceed- 
ings” and “appeals under the Act” oc- 
cur in Section 41. There can be no dif- 
ficulty in distinguishing the expression 
“appeals under the Act” from the other 
two expressions as this expression con- 
tains a clear reference to Section 39 of 
the Act. Some difficulty may, how- 
ever, arise in distinguishing the other 
two expressions from each other, but 
here too I am clearly of the opinion that 
they have been used in contradistinction 
to each other. The very fact that both 
these expressions occur in Cl. (6) for- 
inference that the legislature 
would not have used in this provision 
two different- expressions intending to - 
convey the same meaning. --. _- 
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Another consequence which would 
flow from giving the same meaning to: 
these two expressions or in other words 
making them interchangeable is that it 
would bring Cls, (a) and (b) into con- 
flict with each other and create an an- 
omalous situation wherein a court will 
have and at the same time will not have 
power to issue temporary injunction in 
similar circumstances. The expression 
“arbitration proceedings” has been used 
in a limited sense to mean the proceed- 
ings pending before an Arbitrator. 
These may be pending before him through 
the intervention of the Cour? or without 
such intervention. On the other hand 
the expression “proceedings before the 
Court” have been used to denote all 
other proceedings under the Act other 
than appeals provided under Section 39. 
These may be as for example, proceed- 
ings to supersede a reference under Sec- 
tion 5, proceedings to file the agreement 
under Section 20 or proceedings fo se? 
aside an award under Section 30 or 33 
of the Act. The jurisdictional areas of 
the court fo exercise powers under 
Cls. (a) and (b) have thus been clearly 
demarcated, 


Under CI, (a) a court can exercise all 
the powers which it may ordinarily ex 
ercise under the Civil P. C. besides those 
mentioned in Schedule B provided they 
are not inconsistent with any other pro= 
vision of the Act. A court acting under 
Cl. (b) may, however exercise only those 
powers which are contained in Sch. B 
provided further that the power which 
fit may exercise is such as if could hava 
exercised in relation fo any other pro- 
ceedings under the Act coming before it, 
This is amply borne out from the words 
“as if has for the purpose of, and in 
relation to any proceedings before the 
Court” used in Ci, {b} Tt follows that 
if the court could not have exercised a 
particular power in other proceedings 
under the Act, which might come be- 
fore if then surely if could not exercise 
that very power in relation to a proceed- 
ings pending before an Arbitrator, no 
matter if was one of the powers mention- 
ed in Sch. (B) This is further borne 
lout from the opening words of Sec- 
tion 41: “subject to the provisions of 
this Act and the Rules made thereunder... 
...2 CL (a) of Section 41 is one of such 
provisions within the meaning of these 
‘words, Tf, therefore, a court has no 
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power to stay reeovery of Government 
dues under Cl, (a) it has no such power 
under CI, (b) as well, 

16. The conclusion is therefore, in- 
escapable that by virtue of the Amend- 
ing Act, the basis for staying recoveries 
of Govt, dues in all the aforesaid cases 
having been taken away, none of the 
orders passed by the court staying re- 


coveries of such dues can possibly sur- 
vive, C, M. Ps, Nos. 99, 103 and 168 of 


1977 and application dated 9th Dee. 1977 
in Arbitration application No. 59 of 1968 
are, therefore, allowed and the orders 
passed by the courf staying recovery of 
Govt. dues in the aforesaid cases, are 
hereby vacated, As already pointed out 
no order staying any such recovery in 
Arbitration application No. 63 of 1970 
having been passed by the Court. C.M.P, 
No, 100 of 1977 is hereby dismissed. 
Order accordingly. 
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S. Avtar Singh and others, Petitioners 
v. State of Jammu & Kashmir and others, 
Respondents, 


C. Mise, (Writ) Petn, No, 122 of 1978, 
D/- 22-2-1979, , 


{A) Constitution of India, Art. 226 — 
Civi! P. C. (1908), Section 141 and O. ¥ 
R. 8 — Writ petition under Art. 226 to. 
enforce Civil right is proceeding in Court 
of Civil jurisdiction within Section 141 — 
0. 1 R. 8 is applicable to such writ peti- 
tion — Writ petition brought in repre- 
sentative capacity is velid. AIR 1959 
Mad 137, Dissent. : (Para 3) 


(B) Civil P. C. (1908), O. 1, R., 8 — 
O. 1, R. 8 applies to those cases only 
where several persons on whose behalf 
sait is fled or defended have same in- 
terest with plaintiff or defendant on re- 
cord — Decree in such suit is binding 
es reg judicata on all those on whose 
behalf suit is filed or defended — But 
Personal execution can be taken only 
against parties on record. (Para 4) 

(©) Constitution of India, Art. 226 — 
Civif P. C. (1908), O. 1, R. 8 — Expres- 
gion “same interest” in O. 1, R. 8 im- 
plies joint and inseparable interest even 
if arising from same act or transaction 
w= Writ petition by some Sikhs on their 
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part and on behalf of entire Sikh com- 
munity challenging validity of some pro- 
visions of Sikh Gurudwara and Religious 
Endowment Act 1973 as infringing their 
fundamental rights of worship in Guru- 
dwaras and their management is main- 
tainable. AIR 1956 Mad 626 and AIR 
1962 Punj 55, Dissent. (Paras 4, 6) 
Cases Referred: Chronological Paras 


AIR 1974 Raj 193 

AIR 1969 All 14: 1968 All LJ 402 
1968 Guj 202 

1967 Cal 275 

1963 Punj 510 

1962 Punj 55 

1959 Mad 137 

1958 Andh Pra 16 
1956 Mad 626 

1955 Mad 281 (FBY 
1953 Cal 289 

‘AIR 1950 SC 222 


Petitioner No. L in person; S. D, Sharma 
and Amarchand, for Respondents, 


ORDER :— ‘The petitioners, out of 
whom two are practising advocates of 
this court, profess faith in Granth Sahib 
and Ten Gurus — the core of Sikh relis 
ion. They have challenged the constitu- 
tional validity of some provisions of the 
Sikh Gurudwara and Religious Endow- 
ment Act, 1973 (hereinafter the Act’) as 
well as some Rules made thereunder. 
All other reliefs which they have claim- 
ed flow from fhis relief. They have 
filed this writ petition not only on their 
own part but also on behalf of the en- 
tire Sikh community for which they 
have also made a separate application 
under Order ‘1, Rule 8 of the Code of 
Civil Procedure, seeking permission of 
the court fo sue the respondents as such, 
This is CMP No. 122 of 1978. Respon- 
dent No. 2 alone has filed objections to 
this application, which are to the effect, 
that neither the petitioners have any 
individual right fo file the writ peti- 
tion, nor the provisions of Order 1, Rule 8 
are attracted to it, 


2. Mr. Amarchand appearing for re- 
spondent No. 2 has during the course of 
arguments confined his resistence to the 
prayer of the pefitioners to two grounds 
only. One, that in no case could Order I 
Rule 8 apply to Writ petitions, and two, 
that on the specific allegations made in 
the petition this provision would not be 
attracted to the present case, assuming 
that it was otherwise applicable to writ 
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petitions. Two questions which, 
fare fal] for consideration are: 
(i) are the provisions of Order I, 
Rule 8 applicable to writ petitions? and 
(ii) if so, whether they are attracted 
to the peculiar facts of this case? 


3. Section 141 of the Code of Civil 
Procedure lays down that the procedure 
provided in the Code for suits shall, as 
far as possible apply to all proceedings 
in any court of civil jurisdiction. Autho- 
rities are legion that a writ petition 
brought to enforce a civil right is a pro- 
ceeding im a court of civil jurisdiction. 
The High Court of Punjab in Sona Ram 
Ranga Ram v. Central Govt. AIR 1963 
Punj 510 has after noticing a number of 
authorities on the point held as under :— 

(5) The relevant section for our pre- 
sent purpose is Section 141 of the Code, 
which runs thus :— 

The procedure provided in this Code 
in regard to suits shall be followed, as 
far as it can be made applicable, in all 
proceedings in any Court of Civil Juris- 
diction”, 

‘Now it is to be seen whether the writ 
proceedings in this court are proceed- 
ings in a court of civil jurisdiction. If 
that be so, then by virtue of the pro- 
visions of Section 141 of the Code the 
procedure provided therein in regard to 
suits shall be followed, as far as it can 
be made applicable, for their disposal. 
When can a court in any proceedings be 
called a Court of civil jurisdiction ? The 
Yanguage employed in this section shows 
that when a Court is frying a suit, then 
that Court can_ be called a Court of 
civil jurisdiction, in other word, if any 
other proceedings are before a Court, 
which are in the nature of a suit, then 
that Court can be called a Court of civil 
jurisdiction. The point then arises, whe- 
ther it can be said that the writ proceed- 
ings are in the nature of a suif. Any 
proceedings in a Court of law brought 
to indicate or enforce a civil right would 
fall within the word ‘sue’ (see in this con- 
nection Province of Bombay v. Khushal 
Dass S. Advani, AIR 1950 SC 222), It is 
manifest that in a suit civil rights are in- 
volved and, therefore, the proceedings 
therein are of a civil nature. In other 
words they can be termed as ‘civil pro- 
ceedings’, Are the proceedings under 
Article 226 of the Constitution civil pro- 
ceedings? In my opinion, if in a peti- 
tion under Article 226 civil rights dre 


there- 
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involved, then the proceedings would be 
civil proceedings, but, on the other ‘hand, 
if the proceedings do not involve such 
rights, , then they cannot ‘be 
such. It. follows, therefore, that in writ 
petitions, where civil rights are involv- 
ed, the proceedings are in the nature of 
a suit, and by virtue of the provisions of 
Section 141 the procedure provided in 
the Code in regard to suits shall apply, 
as far as it can be made applicable. In 
this view of mine, I am supported by a 
Bench decision of the Andhra Pradesh 
High Court, consisting of Subba Rao C. J. 
and Srinivasachari J., in Annam Adina- 
rayana v. State of Andh. Pra., AIR 1958 
Andh. Pra. 16, wherein it was held that 
an application under Article 226 of the 
Constitution of India was a proceeding 
in a court of Civil jurisdiction and Sec- 
tion 141 of the Cade was,. therefore, 
directly attracted.” : 
A similar view appears to have been 
taken in Krishna Lal Sadhu v. State of 
West Bengali. ATR 1967 Cal 276, and 
fbrahimbhai Karimbhai v. State of Guja- 
rat, AIR 1968 Guj 202, in applying the 
provisions 
Civi] Procedure to writ petitions. In 
the last mentioned case it has been fur- 
ther held that proceedings in writ petitions 
are original in character and attract the 
provisions of Section 141. With due re- 
spects to the Judges who constituted the 
Bench,. I am unable to agree with 
the contrary view taken in Manage- 
mènt of Rain Bow Dyeing Factory, 
Salem v. Industrial Tribunal, AIR 
1959 Mad 137 wherein it has been held 
that Section 141 canmot -be applied to 
writ proceedings as they are not in the 
nature of civi] suits. For holding so, the 
court imagined a parity between an ex- 
ecution petition amd a writ petition, 
which of course could not be there. A 
High Court trying a civil dispute will 
not cease to be a court of civil jurisdic- 
tion merely because it is trying the dis- 
pute in its extra ordinary jurisdiction. 
Apart from this, Rule 44 of the J & K 
High Court Rules, 1975 provides that, as 
far as practicable provisions of the Code 
of Civil Procedure shall apply to writ 
petitions. I have, therefore, no hesitation 
in holding that provisions of Order 1, 


Rule 8-are applicable to writ petitions. ; 


4. Order I Rule 8 is. an enabling 
provision ‘and an exception to the general 
rule that all persons interested ‘in the 
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of Order 22 of the Code of 














ties tö it. It will 
only where several persons.on whose be~ 
half the suit is sought td be filed or de 
fended have the same interest with thé 
plaintiff or defendant on record as the 
case may be. The object is to: avoid un- 
necessary tedium and expense ‘of litiga- 
tion and to give a finality to. the -deti- 
sion, which may be ultimately passed 
in the suit. As soon as a prayer under 


this provision is granted, a public notice]: 


of it has to be given by the Court. It is 
with the two-fold object of providing an 
opportunity to those on whose behalf the 
suit is instituted or defended to see whe- 
ther or not the suit is collusive, fraudulent 
or otherwise frivolous, and also to 
bind them in the event of the decree 
which may be ultimately passed in it. 
Once the requirements of this rule are 
shown ‘to have been satisfied, the decree 
passed in the suit would operate as resi 
judicata, binding also those on whose 
behalf the suit is filed or defended, even 
though they are not parties on the re 
cord. Personal execution of such a de- 
cree can be, however, taken against only 
those who are parties on the record. 
In taking this view I am supported by a 
Full Bench judgment of the Madras High 
Court in Kodia Goundar v. Velandi 
Goundar, AIR 1955 Mad 281 wherein it 
has been held: ~ 


“The point for determination is as to 


whether the decree for injunction could .- 


be enforced against the respondents who 
are ‘eo nomine’ parties to the suit or to 
the decree. 
down the conditions necessary for bring- 
ing a representative suit on behalf of or 
against persons having a common in- 
terest. To render a decree in a repre- 
sentative suit to have binding force on 
the class of persons who are sought to 
be bound by it, the procedure laid down 
in O. 1, R. 8 has to be strictly follow- 
ed. A decree obtained in a suit institut- 
ed in accordance with the provisions of 
©. 1, Rule 8 will be binding as ‘res 
judicata’, on all the members that belong 


to the class who are sought to be Tes 


presented......... ds 

The sine qua non for applying Order I, 
Rule 8, as already observed is the ex- 
istence of the ‘same interest”. What is 
then the real connotation of the expres- 
sion “same interest”? “Same interest” 
implies a‘joint and inseparable ` interest: 


-A LORY 


result of the suit ought. to’ be made “parf 
apply to ‘those cases} — 


Order I, R. 8 C. P. C. lays , 


> 
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It. is not-a-distinct individual, interest 
even though arising out of or taken away 
by the same act or transaction. The 
test. would be whether a judgment which 
a party might obtain in its favour in 
respect of its rights arising out of or 
invaded by an act or transaction, would 
ipso facto restore the rights of even 
those who are not parties on the record, 
and mot whether the cause of action to 
file the suit arises out of the same act 
or transaction. Take for instance the 
order issued by the Government dismis- 
sing a bunch of employees on the in- 
terpretation of a service rule. Each em- 
ployee has a grievance that the rule has 
been mis-interpreted against him on the 
peculiar facts. of his case. In such a case 
Interest of all the employees cannot be 
said to be the same, even though each 
one of them is interested in getting the 
` order quashed. In such a case judgment 
in favour of one of the employees can- 
not ipso facto result in quashing the 
order against the others. Here the in- 
terest of each employee would be distinct 
individual interest and provisions of 
Order I, Rule 8 will not be attracted. Tf, 
however, the ground urged is that the 
rule itself is unconstitutional, then all 
the affected employees would be deemed 
to have the same interest in the litiga- 
tion. A judgment obtained by one of 
the employees in his favour would have 
the effect of total destruction of the 
order giving relief to even those who are 
not actually parties before the court and 
Order I, Rule 8 would aptly apply to 
“such a case. A similar view has been 
taken by the Allahabad High Court in 
Shiv Singh v. State Tramsport Appellate 
Tribunal, AIR 1969 All 14. In this case 
two appeals were filed before the State 
Transport Appellate Tribunal against the 
order of the Regional Transport Autho- 
rity issuing permits in favour of the re- 
spondents. These appeals were dismis- 
sed by a common judgment on the con- 
cession of the appellant’s counsel and a 
single writ petition was filed against. the 
said judgment which too was dismissed 
on the ground that no writ would lie 
against an agreed order. In special ap- 
peals against the order of the single 
Judge an objection was taken that a8 
single petition for a writ of certiorari 
itself was not maintainable against an 
order disposing of two separate appeals 


which in fact. related. to, eight records of. 
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eight persons in whose favour one permit 
each had been granted. This 


the ground that there was only one re- 
cord, i.e. the common. judgment dispes- 
ing of two appeals and, that too was 
sought to be quashed on a common ground 
of ignoring a Supreme Court judgment. 
in another case. The following observa- 
tions made by the Bench are relevant: 


“By the very nature of its task the Re- ` 
gional Transport Authority was called 
upon to choose between the applicants. 
by judging the relative claims of all of 
them together and it was only upon a 
comparative assessment of the suitabi- 
lity of all the applicants that the per- 
mits could be granted. In these circum- 
stances the record relating to the grant 
of permits was, in our opinion, only one 
record and it was not split up into as 
many as the number of applicants nor 
further split up into two records in re- 
spect of each grantee of a permit by the 
fact of two separate appeals having been 
filed by two unsuccessful applicants. We 
are also of the opinion that the appel- 
lants could have filed a joint writ peti- 
tion and it was mot necessary that each ` 
of them should have filed a separate 
petition. The State Transport Appellate 
Tribunal did not at all consider the 
respective claims of the parties before 
it to the grant of permit and it only 
directed the Regional Transport Autho- 
rity to fill the vacancies according to 
law by setting aside its order. The 
order of the said Transport Appellate 
Tribunal was, therefore not merely one 
which affected all the appellants equally 
but was also an indivisible order giving 
rise to a joint grievance to the appel- 
lants and, therefore, to a joint interest 
in all the applicants to have the grie- 
vance redressed by means of a writ 
quashing the order.” 


Support is also available from the obser- 
vations even though obiter dicta made 
by Bose J, in Bijoy Ranjan v. B. C. Das 
Gupta, AIR 1953 Cal 289 in which it was 
remarked that recourse could be had to 
the provisions of Order 1 Rule 3 by per- 
mitting the President and Secretary of 
the West Bengal State Medical Faculty 
who were already on record to represent 
the other: . members of the governing 
body as all of them had the same’ intereat 
_in the litigation. 


objection . .. 
was repelled by the Division Bench on- . 
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5. For a contrary view Mr, Amar- 
chand has invited my attention to S. M. 
Mahomed Ibrahim v. Deputy Commercial 
Tax Officer, AIR 1956 Mad 626; Revenue 
Patwaris’ Union Punjab v. State of Pun- 
jab, AIR 1962 Punj 55, and State of 
Rajasthan v. Smt. Laharkunwar, AIR 
1974 Raj 193. In S. M. Mahomed Ibra- 
him’s case (supra) the only considera- 
tion which appears to have weighed with 
the learned Judge was loss of revenue 
to the State. The Jearned Judge did not 
assign any other reason as to why more 
than one petitioner could not file a joint 
writ petition to challenge an order on a 
common ground. There appears to be 
no valid reason as to why the “same 
ground” in such cases should not be 
identified with the “same interest” for 
carrying out the object of Order I, Rule 8 


which is to avoid multiplicity, fedium 
and expense of litigation. What is after 
all the point in compelling different 


petitioners to bring the same point to 
the anvil of the court over and over 
again even for vindicating their indivi- 
dual rights? There may be some loss 
of revenue, but that is too insignificant 
@ conidseration to outweigh the benefif 
of short litigation. And then, the High 
Courts can also frame necessary rules to 
avoid any such loss in revenue. The 
Punjab High Court in Patwaris’ Union 
case (supra), if appears simply 
quoted the observations made by Raja- 
gopala Ayyangar J. in S. M. Mahomed 
Ibrahim’s case (supra) and relied upon 
the said authority holding that a joint 
writ petition in such circumstances was 
not maintainable. No reason of its own 
was, however, given by the Punjab High 
Court in deciding the case before it, 
With due deference to the Judges of the 
Madras and .Punjab High Courts who 
constituted the Benches in the aforesaid 
two cases, I am unable to subscribe to 
the view taken by them. The third 
case relied upon by the learned counsel 
is of no help to him as in that case each 
petitioner was seeking to enforce his 
distinct individual right which was al- 
Teged to have been taken away by a 
common judgment. 


6. Mr. Amarchand then invited my 
attention to para 2 of the writ petition 
and argued that the petitioners were in 
fact vindicating their individual funda- 
mental rights even though alleged to 
have been taken away by the same Act 
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impugned in the writ petition. He, 
therefore, urged that provisions of O. 1, 
R. 8 were nof applicable. I am unable 
to draw any such inference fram Para 2 
of the petition. The petitioners have 
made a grievance of infraction of their 
fundamental rights guaranteed to them 
under the Constitution which they un= 
ambiguously alleged not only vested in 
them but also vested in all other mem- 
bers belonging to the Sikh community. 
The rights which they want to enforce 
are rights of worship in Sikh Gurdawaras 
and their control and management. 
These are clearly civil rights which are 
also joint and inseparable. In case the 
writ petition succeeds and the impugn- 
ed Act is struck down, if shall cease fo 
exist not_only against the present peti- 
tioners but also against all other mem 
bers belonging fo the Sikh community. 
All members of the community can, 
therefore have the same interest in thel 
litigation within the meaning of Order 1, 
Rule 8. 

7. For the foregoing reasons, the per- 
mission sought for is granted. A two 
months’ notice in terms of sub-rule (1) 
of Rule 8 of Order 1 Code of Civil Pro- 
cedure shall now be issued in a news- 
paper having circulation in the whole 
of the Jammu & Kashmir Stafe and the 
petitioners shall deposit the necessary 
charges for the same within two weeks 
from today. The case will come up for 
further proceedings on a date to be fixed 
by the Deputy Registrar after the period 
fixed in the notice has expired. 

Order accordingly, 
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Brij Mohan Bakhshi, Petitioner v. Amar 
Nath Bakhshi and others, Respondents. 

Letters Patent Appeal No. 2 of 1978, D/- 
8-1-1979.* 

(A) Letters Patent (J. & K.), Cl. 12 — 
Appeal — Interlocutory judgment of a 
Single Judge under O. 14, R. 5 Civil P. C. 
(1908) is appealable under Letters Patent. 
CMP No. 148 of 1978, in Civil Suit No. 84 
of 1977, D/- 10-4-1978 (J. & K.), Revers- 
ed. (Civil P. C. (5 of 1908), S. 104). 


*Against jadernent of Dr. A. S. Anand J. 
; oe M. P. No. 148 of 1978, D/- 10-4 
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Where the order has the effect of decid- 
ing an issue between the parties then 
that judgment, even though interlocutory, 
is appealable. The order rejecting an ap- 

y plication under O. 14, R. 5 Civil P. G. 
seeking amendment and recasting of issues 
to enable countering a plea of prior parti‘ 
tion, decided some controversy between 
the parties or some rights in the case, and 

hence was appoalpoie CMP No. 143 of 

1978 in Civil Suit No. 84 of 1977, D/- 

10-4-1978, (J & K). Reversed. AIR 1969] & 

K 50; AIR 1975 J & K 95 and 1975 Kash 

LJ 262, Rel. on. (Paras 4, 5) 


(B) Evidence Act (1 of 1872), S. 17 — 
Admission — What is. ATR 1962 Raj 231, 
Dissented from. 

Where a party only admits the signature 
and also explains the circumstances which 
led to his signing the document without 
knowing its contents it cannot be said that 

_.the party has admitted its execution. Ex- 
f ecution implies conscious execution and 
knowledge of its contents. AIR 1957 Pat 
64; AIR 1981 Pat 266 and 1968 All LJ 480. 
Rel. on. AIR 1962 Raj 281, Dissented 
from. (Para 8) 

(C) Evidence Act (1 of 1872), S. 101 — 
Burden of proof — Suit for partition — 
Plaintiffs admission of execution of mema 
of partition will not absolve defendant 
from proving fact of actual oral partition 

Para 13) 
Cases Referred: Chronological Parag 
AIR 1976 All 28: 1976 All LJ 656 11 
AIR 1975 J & K 95 4 
1975 Kash LJ 262: AIR 1976 J & K1 4 
AIR 1969 J & K 50 4 


1968 All LJ 480 1 
y AIR 1962 Raj 281 1l 
AIR 1957 Pat 64 9 
AIR 1981 Pat 266 10 


I. D. Grover and T. S. Thakur, for Peti- 
tioner, S. P. Gupta, R. P. Bakshi, V. B. 
Sudha and L. K. Sharma, for Respon- 

ents. 


MIAN JALAL-UD-DIN, C. J.:— This 
appeal under Cl. 12 of the Letters Patent 
is directed against the judgment and order 
of a learned Single Judge of this Court 
(Dr. A. S. Anand J.) dated 10-4-1978, in 
Civil Suit No. 84 of 1977 and in CMP 
No. 148 of 1978, dismissing the said peti- 
tion under Order 14, Rule 5 of the Code 
of Civil Procedure and disallowing the 
prayer of the plaintiff for amending and 

_ recasting the issues. 

‘ 2 In a suit for partition of joint 
Hindu family property and for rendition 
of accounts pending before the learned 
Judge, the plaintiff moved an application 
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under O. 14, R. 5, ©. P. C. By this appli- 
cation, the plaintiff sought amendment of 
issues Nos. 1 and 2 According to the 
plaintiff these issues were neither pro- 
perly framed nor was the burden of proot 
thereof correctly placed. As the defen- 
dants had set up the plea of prior parti- 
tion, they had to prove the same by ad- 
ducing evidence. This application was 
hotly contested by the defendants. Their 
main objection was that the plaintiff had 
admitted the execution of the memo of 
partition and, therefore, he had to prove 
that there was no partition effected. Tha 
learned Judge, However, refused to re- 
east or amend the issues and dismissed 
the petition. 

8. A preliminary objection has been 
raised on behalf of the respondents that 
the order rejecting the application is not 
judgment and, therefore, no appeal under 
the Letters Patent is maintainable. The 
application has not disposed of any part 
of the case and has not decided any rights 


in the suit. 


4. The question whether an interlocw 
tory judgment can be subject of appeal 
under Letters Patent has been the sub- 
ject matter of some of the decisions of 
this court as also of other Indian High 
Courts. The balance of the authority is 
in favour of the proposition that where 
the order has the effect of deciding an 
issue between the parties and the order 
decides the rights of the parties then that 
judgment, even though interlocutory, is 
7 aaa In this connection particular 
reference may be made to some of the 
decisions of this Court reported in AIR 
1969 J & K 50 and AIR 1975 J & K 95 
and 1975 Kash Fy. 262. According to the 
said authorities, the meaning of the word 
“judgment” is of a wide amplitude and 
includes a decision on any substantial 
question in controversy between the par- 
ties affecting their rights even though such 
order is passed in the course of the trial 
of the suit. An interlocutory order decid- 
ing a question of this kind as distinguish: 
ed from purely formal and incidental 
order can also be termed as a judgment. 
Again in AIR 1969 J & K 50, the question 
‘was considered whether an order reject 
ing an application under O. 14, R. 5 C. P. 
C. is a case decided so as to be amenable 
to the revisional jurisdiction of the High 
Court. The question was answered in 
the affirmative. It was held that an ordet 
rejecting an application under O. 14, R.5, 
C. P.C. decides the rights of the parties 
and is, therefore, case decided. Although 
the expression “case decided” and “inter- 
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- llocutory . judgment” are not synonymous 
yet the ratio laid down is the same.an 
on principle it can be said that the. ordet 
rejecting the spphanion under O. 14; R. 5; 
C. P. C. decides some controversy be- 


` ltween the parties or some rights in the: 


case. 
.- § In the instant case, the order dis 

posing of the application under Order 14 
Rule 5, C. P. C, has the effect of deciding 
jagainst the plaintiff his right to prove an 
issue accor ing to the established proce 
dure and the Jaw of evidence. The order 
adversely affects the right of the plaintiff 
and, therefore, in my opinion is appealable. 

6. The contention of the learned coun- 
sel for the sppellent is that the approach 
of the learned Single Judge in disposing 
of the application was defective inasmuch 
as the learned Judge did not take into 
_ consideration the 
governs: the principle relating to the bur- 
den of proof. A party who sets up the plea 
of private and prior partition must prove 
it. But in the instant case, the learned 
Judge has e placed the burden of proof on 
the plaintiff on the assumption that the 
plaintiff has admitted the execution of the 
document on. which the defendants have 
based their case. As a matter of fact, the 
plaintiff never admitted. the execution of 
the document, but only admitted the sig- 
nature on the document with the explana- 
tion that the same was obtained from him 
on a blank paper and was the result of 
fraud practised upon him. By no stretch 
of imagination could it be said that the 
plaintiff had accepted the execution of the 
document. In that view of the matter, the 
only course left open to the learned Single 
Judge was to have accepted the applica- 
tion and recast the issues and to change 
the onus probandi by placing it on the 
defendants. . 

7. Shri S. P. Gupta, has, on the other 
hand. eùunciated the view that there is 
difference between the onus of proof and 
burden of proof. According to him as the 
plaintiff in his statement had admitted his 


signatures on the document, therefore, the ` 


execution will be deemed to have been 
admitted by him. The argument is that 
where a person having signed a document 
and having admitted the signatures there 
on, wants to show that he sign 


-. tures as a result of fraud ‘practised upon 
him, then this is an exceptional circum- 
stance whicn he pleads and, therefore, the 
burden of proof of that exceptional cir- 

- cumstance must. be on him. In this con- 
nection attention is invited to the evidence 
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ed-on a` 
blank paper or that he affixed the signa- ` 
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that has been led in the case. It is sub- 
mitted that the court may take into con- 


_Sideration the circumstances appearing in 


evidence which will go to prove that the 
oral partition has been admitted by the 
plaintiff. There are rent deeds on the re- 
cord to prove this fact. The cumulative 
effect of all this is that the plaintiff hav- 
ing admitted the partition by metes and 
bounds cannot now turn round and say 
that there had been no oral partition. It 
is for the plaintiff to disprove this fact. In 
that view of the matter, the onus has 
rightly been placed on the plaintiff by the 
learned Judge. A number of authorities 
have been cited on both sides in support 
of their respective contentions. 


' §. The principal question which merits 
the consideration is whether the plaintifl 
has admitted the execution of the docu- 
ment styled as memo of partition. For 
this purpose we have to find out the 


meaning of the word “execution”. 
Does. the execution mean mere 
admission of the signature on the 


document without admitting the con- 


‘tents thereof or does it mean subscribing 


to the document consciously and ‘its in- 
telligent appreciation? In my opinion, 
where a party only admits the signature 
and also explains the circumstances which 
led to his signing the document without 
knowing its contents it cannot be said 


that the party has admitted its execution.| | 


Execution implies conscious execution and 
knowledge of its contents. There is al 
catena of authorities for the proposition 
that where a party merely admits the 
thumb impression or his signatures ona 
document but does not admit that he ex- 


A 


Me 


< 


ecuted the document in the sense that he ¥}, 


subscribed to the contents thereof, it can- 
not be said that the party has admitted 
the execution. 

9. In AIR 1957 Pat 64, where a suit 
was brought on the basis of hand note 
and the defendant admitted only that he 
put his thumb impression on a blank paper 
which he alleged had possibly been utiliz- 
ed for the hand note, it was held that he 
did not admit the execution of the hand- 
note and, therefore, the onus of proving 
that the handnote was duly executed by 
the defendant was upon the plaintiff. _ 


10. Again in AIR 1981 Pat 266, a Divi- 
sion Bench of the Patna . High Court ex- 
pressed the view that where the defen- 


‘dant admitted: only that he had put his ' 


thumb impression and signatures on a 
document but did not admit the hand- 


. note, the admission of signature did not. 
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amount to. admission of the execution and 
consequently the burden of proof of ‘the 
execution of the document was on the 


plaintiff. = -> 
Jl. The same view has been enunciat 


5 ed in 1968 All LJ 480, and AIR 1976 All 


23. It is needless to multiply authorities ` 


on the proposition. The decision given on 
the point by their Lordships of the Rajas- 
than High Court in AIR 1962 Raj 231, 
does not commend itself to me as that 
runs counter to the preponderance of the 
authorities in favour of the proposition 
that mere admission of the signature on a 
document without admitting its contents is 
not conscious, execution and does not 
amount to execution. With great respect, 
I beg to differ with the view taken in that 
authority. 


: -12° The argument that because there 
are circumstances appearing in the case 
which lead to the inference that the plain- 


"tiff has executed the memo of partition 


and has acted upon that, has got no rele- 
vance at this stage, as this argument can 
be advanced at an appropriate stage when 
the cumulative effect of the evidence led 
on the issue is to be considered. This cir 
cumstance appearing in evidence may jus- 
tify the court to draw a conclusion either 
in favour of the defendants or against 
them -bit this is only a matter relating to 
the appreciation of evidence and will not 
be helpful to determine the question of 
burdén of proof. 


` 18. There is yet another noticeable 
feature in the case, that even if it be as- 
sumed for the sake of argument that the 


_ |plaintiff has admitted the execution of the 


memo of partition, still it would not ab- 
solve the defendants from proving the fact 
of actual oral partition. The memo of par 
tition may be evidence of actual partition 
‘jeffected already, but this would in no 
way relieve the defendants of their burden 
to prove the factum of oral and private 
partition. This is an independent fact dis- 
associated from the fact of the execution 
of the document. 


14. For the foregoing reasons, I would 
therefore, allow the appeal, set aside the 
judgment of the learned single Judge, and 
recast issues Nos. 1 to 8 as under: 

1. Was th 


. tion dated 10-7-1968, as a sequel to the 


4 
ki 
i- 


G—25 


t 
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` $0 be filed within 14 days of 


ere any oral partition of the. 
, properties in dispute effected on 1-4-1968 
= which was acted upon by the parties and 
the plaintiff executed the memo of parti- - 


J.& K. 57 
oral partition?. O. P. defendants Nos. 1 to 


2. In case answer to Issue No. 1 be in 
the affirmative, whether the memo of par- 
tition dated 10-7-1968, was obtained by 
misrepresentation with a view to save 
taxes and was not meant to be acted upon 
me evidence of oral partition? O. P. plain- 


G. M. MIR, J.:— I agree. 
Appeal allowed. 
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Hari Om Singh, Applicant v, Dr. 
Karan Singh, Respondent. 
Election Petn, No. 2 of 1980: Mise. - 


Appin. No, 85 of 1980, D/- 16-5-1980. 

Representation of the People Act 
(43 of 1951), Sec. 86 (4, Explanation 
— Petition by candidate to be implead- 
ed in election petition by reckoning of 
prescribed period from date of filing 
of written statement — It is time- 
barred. 


Where a petition by a defeated 
candidate to be impleaded as respon- 
dent in an election petition was filed 
by reckoning prescribed limitation of 
14 days from the date of filing of 
written statement, the petition would 
be time-barred because the explana- 
tion to Sec. 86 (4) required the petition 
com- 
mencement of trial of election petition 
that is within 14 days of the date fixed 


for the respondent to appear in the 
Court to answer claims, . 
(Para 8) 

.The Explanation ` to -sub-section (4) 


shows that the trial of an election peti- 
tion commences on the date fixed for 
the respondent to appear in the High 
Court and answer the claim. The legis- 
lature did not leave it to the inter- 
pretation of the courts as to when the 
trial of an election petition would be 
deemed to commence. It expressly laid 
down that it would commence on the 
date fixed for the respondent to appear 
before the High Court and answer the 


claims, (Para 9) 
Cases Referred: Chronological Paras 
AIR 1958 Raj 307 10 


'L. K. Sharma, , for Applicant; R. P. 
Sethi, for Election Petitioner; O. N. 
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Tikku, S. P. Gupta and H, L, Bhago- 
tra, for Respondent. 


ORDER:— Shri Sat Paul has filed 
this petition under Section 82/86 of the 
Representation of the People Act, 1951, 
seeking orders to be made a party in 
the Election Petition titled “Hari Om 
Singh Versus Dr. Karan Singh’ and 
for being arrayed as a respondent, 

2. For proper appreciation of the 
case of the petitioner-applicant, it is 
desirable to reproduce the exact aver- 
ments made in the application:— 

“2, That the petitioner who also con- 
tested the election in the five Udham- 
pur Parliamentary Constituency in the 
year 1980 against the respondent and 
six other contesting candidates, but he 
has not been made a respondent in the 
case. Since the applying petitioner 
knows all the activities of all the con- 
testing candidates and he is also inter- 
ested and desirous to helping the 
Hon’ble Court in arriving at a correct 
decision and furthermore the peti- 
tioner has got a statutory right to be 
impleaded as a party in these proceed= 
ings. The petitioner prays that the 
petitioner be made party to the above 
election petition, 


3. That the applying petitioner re- 
serves his right to question the jur- 
isdiction and propriety of your Lord- 
ship to hear the Election Petition. 


4. That Hari Om Singh petitioner 
who has been set up as a statute by 
Shri Devi Dass Thakur, the defeated 
candidate had the full knowledge that 
the applying petitioner contested the 
election deliberately withheld the name 
of the applying petitioner in making 
him a party. The applying petitioner 
has information in his possession that 
the real petitioner who has instituted 
this petition is Shri Devi Dass Thakur, 
the defeated candidate, who has been 
the Judge of this Hon’ble Court and 
who has also held a portfolio of jus- 
tice since 1975 and continued to hold 
Finance now is not only pulling the 
chain behind the scene, but is the real 
stage Manager and only wants to keep 
his identity concealed.” 


3. The affidavit which has been filed 


in support of this petition reads as 
follows:— 5 
“I solemnly affirm that it is only 


yesterday that I have learnt that an 
election petition has been filed by Shri 
Hari Ram Om Singh against Dr, Karan 
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Singh challenging the election of Dr, 
Karan Singh as a result of the over- 
whelming success in the five Udham= 
pur Parliamentary Constituency, 

I solemnly affirm that my name has 
been intentionally withheld by the peti- 
tioner who has full knowledge of mine 


to contest the five Udhampur Parlia- ' 


mentary Constituency in the General 
Election of 1980. 

I solemnly affirm that the facts stat- 
ed in my application are true to my 
knowledge”. 


4. Mr, L. K. Sharma learned coun- 
sel for the petitioner-applicant submits 
that under Section 86 sub-section (4) 
of the ` Representation of the People 
Act, 1951, the applicant, who is a de- 
feated candidate has the statutory right 
to be joined asa respondent. It is 
argued that subject to the limitations 
contained in sub-section (4) of Sec. 86, 
the petitioner applicant cannot be re 
fused permission to be impleaded as a 
respondent to the election petition. 


5. Mr, R, P, Sethi, learned counsel 
for the non-applicant-election peti 
tioner has argued that the election peti- 
tioner has not made any allegations 
against Shri Sat Paul and since he has 
not claimed any declaration that the 
Election Petitioner be declared duly 
elected, it was not obligatory for him 
to have impleaded Shri Sat Paul as a 
respondent. It is further argued that 
the election petitioner cannot be fore- 
ed to fight his battle against a person 
whom he does not wish to fight the 
battle. It is further urged that the 
question of addition of parties is a 
matter of judicial discretion which has 
to be, exercised in view of al the 
facts of a particular case and that no 
case had been made out to implead the 
applicant as a party. 


6. M/s. O. N. Tikku, S. P. Gupta and 
H. L. Bhagotra, appearing for the re- 
turned candidate, have’ supported the 
application filed by Shri Sat Paul, 


7. Section 86 sub-sec, (4) of the Re- 
presentation of the People Act, 1951 
which has been pressed into service, 
reads as follows:— 


“(4) Any candidate not already a 
respondent shall, upon 
made by him to the High Court within 
fourteen days from the date of com- 
mencement of the trial and subject to 
any order as to security for costs 
which may be made by the High Court, 


application - 
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be entitled to be joined as a respon- 
dent, 

Explanation: for the purposes of this 
sub-section and of Section 97, the trial 
of a petition shall be deemed to com- 
mence on the date fixed for the respon- 
dent to appear before the High Court 


and answer the claim made in the 
petition.” 
8 A bare reading of the section 


shows that a candidate may be joined 
as a respondent, if he files an applica- 
tion in the High Court within 14 days 
from the date of commencement of the 
trial. The explanation to the section 
lays down that the trial of an election 
petition shall be deemed to commence 
On the date fixed for the respondent to 
appear before the High Court and 
answer the claim or claims made in 
the petition. Thus, two conditions 
which must be satisfied are, (1) that 
the person seeking to be impleaded 
must have been a candidate and, (2) 
he must file the application within 14 
days of the commencement of the 
trial of the election petition. The first 


condition in this case is satisfied. How- ` 


ever, the second condition is not satisfi- 
ed. The present petition was filed by 
Shri Sat Paul on 23rd of April, 1980 
in the court. After the election peti- 
tion was registered and summonses were 
issued to the respondent, as required 
by law, the respondent appeared in 
court through M/s. O. N, Tikku and 
S. P, Gupta on 4th of April, 1980. Time 
was given to the respondents to file 
the written 
weeks, According to Mr. L. K. Sharma 
and which stand is supported by M/s. 
©. N. Tikku, S, P. Gupta and H. L 
Bhagotraą; the time of 14 days has to 
be reckoned from the date when the 
written statement is filed and not from 
the date of appearance of the returned 
candidate in court. I am afraid, I can- 
not agree. A copy of the summons 
which was served on the returned 
candidate stated inter alia: “You are 
hereby summoned to appear in this 
court in person or by duly authorised 
attorney or agent to answer all mate- 
rial questions relating to the petition, 
copy enclosed.” 


9. The explanation to sub-sec. (4) 
(supra) shows that the trial of an elec- 
tion petition commences on the date 
fixed for the respondent to appear in 
the High Court and answer the claim. 
The legislature did not leave it to the 


Hari Om Singh v. Karan Singh 


‘beyond the time of 14 days 


statement within four. 


J.& K, 59 


interpretation of the courts as to when 
the trial of an election petition would 
be deemed to commence, It expressly 
laid down that it would commence “on 
the date fixed for the respondent to 
appear before the High Court and ans- 


wer the claims.” That date in this 
case undoubtedly was 4th of April, 
1980. The present application having 
been filed on 23rd of April was clearly 
period 
prescribed by sub-section (4) of Sec- 
tion 86, The argument that the time 
should start from the filing of the 
written statement is wholly fallacious. 
Can it be contemplated that the “com- 
mencement of the trial” can be delay- 
ed at the whims of the returned candi- 
date who has once appeared in the 
High Court to answer the claims made 
in the petition? The answer must be 
an emphatic ‘no. A returned candidate 
may delay the filing of the written 
statement and no premium can be put 
on such delay for the purpose of Sec- 
tion 86 (4) of the Act. Thus, the ap- 
plication is beyond the . presecribed 
period and not maintainable. 


10. The reliance placed by Mr, L.K. 
Sharma on AIR 1958 Raj 307 in sup- 
port of his argument that the period 
of 14 days shall be reckoned from the 
date the written statement is filed, is 
misplaced. In the Rajasthan authority 
the date had been fixed by the Elec- 
tion Commissioner for the appearance 
of the parties and not by the court. 
The time was allowed to run from the 
date when he appeared or filed the 
written statement, As I have repro- 
duced the wordings of the summons 
issued to the respondent, there remains 
no manner of doubt that he was to 
answer the claim as set out in the elec- 
tion petition on the date when he first 
appeared in court, The case is clearly 
distinguishable, 


11. Apart from the above legal 
firmity, I find that on merits also 
applicant has been unable to make out 
any case for being impleaded as a re- 
spondent. I have read the various para- 
graphs of the application and the affi- 
davit, reproduced elsewhere in the 
judgment, again and again, and I must 
express my inability to make out as 
to what the applicant desires to con- 
vey through these paragraphs. Not a 
single averment has been made in the 
application as to how he is “interested 
and desirous” of helping the court, The 


in- 
the 
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. only reason given by him is that “he 
knows alj the activities of all contest- 
ing candidates.” So what! An election 
trial is not a suit in equity, It is a 
trial, purely governed by the statute, 
The entire constituency is interested in 


the trial of the election petition and. 


not merely the other defeated candi- 
dates, Before an election petitioner can 
be forced to contest his case against a 
; respondent, whom he did not implead 
in the petition, the court must be 
satisfied that the application is bona 
fide, The present application, prima 
facie, does not appear to be bona fide, 
Whereas the applicant submits him~ 
self to the jurisdiction of this court to 
be impleaded aS a respondent, he 
says that after he is so impleaded” he 
reserves his right to question the jur- 
jsdiction of this court to try the elec- 
tion petition.” Both the stands, being 
mutually exclusive, are irreconcilable 
and create an impression that the ap- 
plication has been filed to delay the 
proceedings in the election petition. | 


12, For all that has been stated 
above, I do not find any merit in this 
application and accordingly dismiss the 


same, 
Petition dismissed, 
PRC 
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‘Rent Control 
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at. the relevant time and the amend- 
ment is effected while thè list is still 
in force, 1977 J&K LR 510: AIR 1978 
NOC 81, Overruled, (Para 7) 


Liability to pay the tax on lands and 
buildings arises from the valuation list 
and the valuation list once made re- 
mains operative for a period of five 
years, though the tax is to be levied 


only on yearly basis. The amendment 


of the list, in order to be effective for 
levying tax for any year, need not 
therefore necessarily be made in that 
year and may even be made retrospec- 
tively in any subsequent year so long 
as the list continues to be in force 
provided that the circumstances justi- 
fying the amendment existed. in that 
year. Any other view would imply 
that with the passage of each year the 
list would become inoperative for that 


year. That would make it a list effec- . 
tive from year to year and not. for a. 


period of five years, This is what the 
Legislature did not clearly intended. 
For, the Act contains an express man- 
date that the valuation list, once made, 
shall remain operative for a period of 
five years. By virtue of Sec. 9, 


predicated to the requirement that it 


_ should be necessary “in order to bring. 
. the list in accord with the existing cir- 


cumstances”. Thus the power to make 
an amendement would depend upon 
the existence of circumstances justify- 
ing the same, Such circumstances might 
be there either when the list. was in- 
itially prepared but had remained un- 
noticed or they might develop during 
the course of the period for which the 
list remains operative, It -necessary 
follows that an amendment in order to 
be effective in: levying tax for any 
year, will depend upon the . existence 
of the circumstances justifying such 
amendment during that year and not 
on when it is actually effected, provid- 
ed, of coursè, the list is still in opera- 


tion when the amendment is effected. 


(Paras 7, 9) 


(BY J. & K. Urban Immovable Pro- 
perty Tax Act (22 of 1962), Sec. 9 — 
Property tax — Annual value exceed- 
ing fair rent assessable under J. & K. 
Act — Relevant factor 
— Omission to consider while amend- 
ing annual value — Error apparent on 
face of record Assessment order 


quashed. AIR: 1962 SC 151, Rel. on ` 
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Cases Referred: Chronological Paras 

AIR 1978 NOC 81:1977 J&K LR on 
2, ? 

AIR 1976 SC 1398:1976 Tax LR ma 


AIR 1962 SC 151 10 

Subash Dutt, for Petitioner; S. D. 
Sharma, for Respondents. 

MUFTI ACTG, C, 3.:— The petitioner 
is an owner liable to pay tax under 
Urban Immovable Property Tax Act, 
1962 (shortly. ‘the Act’) in respect of a 
house and shop situate in Rughnath 
Bazar within the limits of rating area 
‘Jammu, In the approved valuation list 
for the period 1968 to 1973, which be- 
came effective with effect from ist 
October 1968, the annual letting value 


of the house and shop was as- 
sessed and fixed at Rs, 3600/-. On 
28-11-1969, the Assessing Authority 


issued a notice to the petitioner inform- 
ing her that it was necessary to amend 
the valuation list in the manner that 
the annual value of the property is 
determined at Rs. 8400/- with effect 
from Ist October, 1968 and required 
‘her to show cause why the proposed 
amendment should not be made. The 
‘petitioner objected to the amendment. 
By his order dated 7-2-1970, the Asses- 
sing Authority, after repelling the ob- 
jections, determined the annual rent at 
Rs, 8284/- retrospectively with effect 
from 1st October, 1968 and levied the 
’ tax accordingly. The petitioner went 
in revision to the Excise and Taxation 
Commissioner but without success. 
Aggrieved by the order, the petitioner 
has filed this writ petition and chal- 
lenged the amendment as void, illegal 
and without jurisdiction, The writ peti- 
tion came up for hearing before a 
Division Bench consisting of two of us. 
For the petitioner, the following two 
points were urged before the Division 
Bench: 


1. That the amendment could not be 
made effective for any period prior to 
the year 1969-70, 


2. that the amendment was vitiated 
on the ground of non-consideration of 
- the material argument raised on be- 
half of the petitioner before the autho- 
tities below that the annual valuation 
could not exceed the fair rent assess- 
able under the Jammu and Kashmir 
Houses and Shops Rent Control Act. 
Z. In support of the first point re- 
liance was placed upona Division 
X Bench judgment of this court in’ East 
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. list into accord with the existing 
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India Hotels Lid. v. Assessing Autho- 
rity, 1978 STC 5:(1977 J&K LR 510 
: AIR 1978 NOC 81), In that case, it 
has been held that an amendment to 
the approved valuation list cannot be 
made effective for any period prior to 
the date of order making the amend- 
ment, On behalf of the State the cor- 
rectness of this judgment was disput- 
ed on the ground that the view ex- 
pressed therein was against the terms 
and spirit of the Act and it was urged 
that the judgment required reconsidera- 
tion. Being of the opinion, that the point 
raised required reconsideration, the 
Division Bench desired that the case 
should be placed before a Full Bench. 
That is how this case has come up be- 
fore this Bench, 


3. Before us, learned counsel for the 
State contended that, ona true con- 
struction of the relevant provisions of 
the Act, an amendment shall have ef- 
fect from the date on which the cir- 
cumstances justifying such amendment 
existed and would be operative till the 
current valuation list subsists. He 
particularly laid stress on the provi- 
sions of Section 9 and submitted that 
the power to amend has been predicat- 
ed to the requirement “to bring the 
cir- 
cumstances”, which necessarily implies 
that the amendment should be related 
to the date on which the circumstances 
justifying the same existed and not to 
the date when it is formally ordered. 
He invited our attention to the latest 
amendment in Section 9 whereby it 
has been provided that an amendment 
or alteration in the valuation list shall 
have the effect from the date it became 
necessary, He submitted that this jin- 
tention was writ large on the wun- 
amended Section 9 and has now been 
made more specific by the latest 
amendment. He contended that the 
view to the contrary expressed in the 
case of East India Hotels, 1977 J&K 
LR 510: AIR 1978 NOC 81 (supra) runs 
counter to the letter and spirit of the 
unamended Section 9 and the relevant 
provisions of the Act, 


4 In order to appreciate the sub- 
missions, it will be necessary to exa- 
mine briefly, the provisions of the Act 
dealing with the assessment and levy 
of the tax on the land and buildings 
under the Act. Section 3 is the charg- 
ing section and leaving portions net 
relevant, : reads: , PRN f 
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“3, Levy of tax. — (1) There shall 
be charged levied and paid an annual 
tax on such buildings and lands situat- 
ed in the rating area shown in the 
Schedule to this Act as may be speci- 
fied by the Government by notification 


in the Government Gazette, at 
such rate not exceeding twenty-five 
per centum of the annual value of 


such buildings and lands, as the Gov- 
ernment may determine in respect of 
each such rating area: 

Provided that there the tax calculat- 
ed on the annual value exceeds the 
tax difference between the said annual 
value and exemption limit, as referred 
to in clause (c) of sub-section (1), or 


as fixed by the Government under 
sub-section (2), of Section 4, the tax 
leviable shall be equal to the said 


difference : 

Provided further that the Govern- 
ment may fix graduated rates of tax 
on different slabs of annual value of 
such lands and 
maximum specified in this Section.” 
Section 5 provides for ascertainment of 
the annual value and says that such 
value shall be ascertained by estimat- 
ing the gross annual rent at which the 
land or building together with its ap- 
purtenances might reasonably be ex- 
pected to be let from year to year less 
certain statutory deductions mentioned 
therein, Section 7 deals with the mak- 
ing and operation of the valuation list 
and provides as under :— 

“7, Making and operation of valua- 
tion list. — 

(1) A valuation list shall be made 
by the prescribed authority in accord- 
ance with the rules framed urder this 
Act for every rating area so as to come 
into force either on the first day of 
April or the first day of October, and 
thereafter new valuation lists shall be 
made from time to time so that the 
interval between the dates on which 
one valuation list and the next suc- 
ceeding valuation list respectively 
come into force shall be a period of 
five years: 

Provided that the Government may 
by order —— 

(a) extend or reduce by six months 
or one year the interval which would 
otherwise elapse between the coming 
into force of any two successive lists 
for any rating area; and 

(b) divide any rating area into parts 
for the purposes of a new valuation list 
and determine the years in which the 


buildings subject to’ 


A. LR, 
next following valuation list for each 
of such parts respectively shall be 


made and come into force. 

(2) Subject to the provisions of any 
such order as aforesaid, every valua- 
tion list shall come into force on the 
first day of April or the first day of 
October, as the case may be, next fol- 
lowing the date on which it is finally: 
approved by the assessing authority 
and shall, subject to the provisions of 
this Act and the rules made thereunder 
(including the provisions with respect to 
the alteration of and the making of 
additions to the valuation list), remain 
in force until it is superseded by a 
new valuation list.” 

Section 9 provides for the amendment 
of the approved valuation list and says 
as under :— 


“9. Amendment of current valuation 
list. — Subject to such rules, if any, 
as the Government may think fit to 
make in this behalf, the assessing au- 
thority may at any time make such 
amendments in a valuation list as ap- 
pear to it necessary in order to bring 
the list into accord with the existing- 
circumstances and in particular may — 

(a) correct any clerical or . arith- 
metical error in the list; 

(b) correct any erroneous insertions 
or omissions or any misdescriptions; 

(c) make such additions to or correc- 
tions in the list as appear to the au- 
thority to be necessary by reason of — 

(i) a new building being erected after 
the completion of the valuation list, 

(ii) a building included in the valua- 
tion list being destroyed or substantial- 
ly damaged or altered since its value 
was last determined, 


(iii) any change in the ownership of 
any building or land; 


Provided that not less than fourteen 
days before making under the fore- 
going provisions any amendment in the 
valuation list for the time being in 
force other than correction of a cleri- 
cal or arithmetical error, or correction 
of an erroneous insertion, omission or 
misdescription, the assessing authority 
shall send notice of the proposed 
amendment to the owner of the build- 
ing or land and shall also consider any 
objection thereto which may be made 
by him.” 

Section 11- provides that the tax shall 
be levied in accordance with the valua- 
tion list in force for the time being and 
shali be collected and be recoverable 
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. notwithstanding any appeal which may 
be pending with respect to that list. 
Section 12 provides that the tax shall 
be payable quarterly on such dates as 
may be prescribed. 


5. The scheme of these provisions 
shows that the liability to pay tax on 
lands and buildings arises from the 
valuation list prepared under the Act, 

valuation list once made remains 
effective for a period of five years. 


The list can, however, bè amended or- 


olaed at any time during the period 

is operative, The tax is to be levied 
oy yearly basis, during the period for 
which the valuation list remains. opera- 


tive. The tax is, however,. payable in. 


quarterly instalments and on such dates 
as may be prescribed. 


6. Now once we take the view that 
liability to pay- the tax ‘arises from the 
valuation list and that the valuation 
list once made remains operative for 
a period of five years, though the tax 
is to be levied only on yearly basis, 
the conclusion is irresistible that the 

endment of the list, in order to be 
ffective for levying tax for any year, 

eed not necessarily be made in that 
year and may even be made retro- 
spectively in any subsequent year so 


ong as the list continues to be in 
force provided that the circumstances 
justifying the. amendment . existed in | 


that year. Any other view would im- 
ply that with the passage of each year 
the list would become inoperative for 
that year. That would make it a list 


effective from year to year and not for. 


..a period of five years. This is what 
the Legislature did not clearly intend, 
For, the Act contains an express man- 
date that the valuation list, once made, 
shall remain operative for a period of 
five years. 


7. Apart from this consideration, 
there is intrinsic evidence in Section 9 
to support the view expressed above. 
_|By virtue of Section 9, the power to 

amend the valuation list is predicated 
to the requirement that it should be 
_Jnecessary “in order to bring the list in 
accord with the existing circum- 
stances.” Thus the power to make an 
amendment would depend upon the 
existence of circumstances justifying 
the same. Such circumstances might be 
“{there either when the list was initially 
prepared ‘but had remained unnoticed 
or they might develop during the 
course of the period for which the list 
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remains operative. It necessarily fol- 
lows that an amendment, in order to 
be effective in levying tax for any 


year, will depend upon the existence 


of thé circumstances justfying such 
amendment during that year and not 
on when it is actually effected, provid- 
ed, of course,’ the list is still in opera- 
tion when the amendment is effected. 
This view is illustrated by Clauses (a), 


: (b) and (c) of this section. Clauses (a) 


and (b) conceive of amendments which 
are justified by the circumstances exist- 
ing at the inception of the list which 
have escaped notice inadvertently. 
Clause (c) contemplates changes based 
on developments during the currency 
of the list. In this background I am of 
the opinion that an amendment, in 
order to be effective to levy tax re- 
trospectively, can be validly effected 
in the approved valuation list provided 
circumstances justifying such amend- 
ment existed at the relevant time and 
the amendment is: effected while the 
list is still in force, 

8 In the case of East India Hotels, 
(1977 J&K LR 510: AIR 1978 NOC 
81), a Division Bench of this Court, has 
taken the view that the amendment 
would be effective only in respect 
of the year in which it is effect- 
ed and ‘for the subsequent years 
so long..as the valuation list remains 
in force and that it cannot be extend- 
ed toa period prior to the date of 
amendment, For. this, the Bench drew 
support froma Supreme Court deci- 
sion in Municipal Corporation of the 
City of Hubli v. Subha Rao, AIR 1976 
SC 1398: (1976 Tax LR 1720), The deci- 
sion is based upon the Bombay Muni- 
cipal Boroughs Act (18 of 1925). The sali- 
ent feature of this Act was -thatthe as- 
sessment list was prepared from year to 
year and not for a number of years. 
In this context the Supreme Court held 
that an amendment in the valuation 
list, in order to be effective in levying 
the tax for any year, must be made 
during the currency of that year. The 
decision is clearly distinguishable in 
the present case, Here the valuation 
list remains operative for five’ years 
and not only for a single year. Accord- 
ingly reliance on this decision was 
competely mis-placed. The decision in 
East India Hotels, I may say with re- 
spect, is not correct and must be over- 
ruled. . 


9. In the present case, it has been 
found that the circumstances justifying 
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the amendment existed right from ist 
of October, 1968, The amendment was 
effected while the valuation list was 
still in force. On the principle stated 
above, the authorities below were justi- 
fied in holding that the amendment 
would be effective from ist of October, 
1968 and that the tax shall be levied 
accordingly, The first point therefore 
fails, 


16. Coming fo the second point if 
may be noted that the petitioner has 
caused a personal affidavit to be filed 
of the counsel who conducted thse 
case before the authorities below. 
Counsel has given a sworn statement 
that before the authorities below he 
has consistently argued that the annual 
value could not exceed the fair rent 
assessable under the Jammu and Kash- 
mir Houses and Shops Rent Control 
Act. But neither of them considered 
the argument although it had an im- 
portant bearing onthe result of the cass, 


There is no counter affidavit from the. 


other side. We are, therefore, inclined 
fo hold that the aforesaid argumen# 


z 
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was really advanced before the auth-[ 
orities below, The. question, however, 
remains whether this was a material 
consideration for determining the an- 
nual valuation, On this question there 
is not much room for controversy. For, 
in the case reported as AIR .1962 SC! 
151, it has been held that this is a] 
relevant consideration. Accordingly the 
omission to consider this aspect of the 
matter, would amount to an error of, 
jurisdiction and vitiate the finding, In 
this; view, the impugned orders are 
liable to be’ st aside, 


ree The result, therefore, is that "a 
petition succeeds: and is allowed, The 
impugned ‘orders are’ set aside -and the 
Assessing. Authority . is . directed to 
make ‘a fresh order in accordance with 
law keeping in view the observations’ 
made above, 

A, S. ANAND, J. I agrea, 

L K KOTWAL; Js— I agrea, 


Petition allowed, i 
i 





